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APPELTATE CTVTE 

Before Mr. Justice Muttuaami Aytjar and Mr Justice Parker 


Sattappa Pillai (Defendant), Appellant v. Ramav Ciietti 

AND ANOTHER ( PlainUffs ), Respondents * 

[20th April, 1892 ] 

Bent Recovery Act {Madras) — j4ct VIII of 1865, Sectwn 10 — Suit in Civil Court for 
enforcement of patta and other relief — Jurisdiction — Declaration as to enforceable 
stipulations — Rates of rent — Dry land converted into u et land 

In a suit brought in the Court of a District Munsif by a zenuudar and his 
lessee against a cultivating tenant to enforce the exchange of patta and niiichalka 
and for further and other relief : 

Held, (1) following Ramayyar v Vedaihalla, (14 M 441) that the Civil Court 
had jurisdiction, and that a decree should be passed containing a declaration 
•as to the terms which the patta should contain , 

(2) that a patta is enforceable which contains a stipulation that " if nunja 
“ cultivation be made on punja land permanently converted into nunja with or 
“ without water of the landlord's tank, nunja tirva according to the rate fixed 
“ for such cultivation shall be paid," when such stipulation is in accordance witli 
local custom 

[P., 12 M.L.J 22 (23); Appr., 27 M. 332 (334) =13 M L J. 429; R., 27 M 13 (15) ] 

Second appeal against the decree of H. T Rosa, District Judge of 
Madura, in appeal suit No 377 of 1877, modifying the decree of T. Venkat- 
ramayya, Distnct Munsif of Sivaganga, m oiiginal suit No 293 
of 1886. 

The plRintiffs, who were the zemindar of Naduvayal Palayapat and 
a lessee from him, sued to enforce acceptance of a patta and execution 
of a corresponding muchalka by the defendant, who was a cultivating 
raiyat within the limits of the zemindari The [ 2 ] plaint also contained 
a prayer for '•such other reliefs as the Court might think fit The defend- 
ant objected to the patta tendered as containing conditions which the 
landlord was not entitled to impose; the most important for the purposes 
of this report being a stipulation contained in paragraph 3 of the patta 
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to the effect .that “ if nanja cultivation be made on punja the tirva due 
“therefor should be included and paid.“ The third, fifth and seventh 
issues ill the suit were framed as follows: — “ Are the plaintiffs entitled 
“ to recover nanja tirva for lands converted by defendant from ])unja to 
“ nanja lands?? (5) “ W^at is proper p^ta ^o be tendered by plain- 
“ tiffs to the defendant : (7) “ Tb w^at rQlfCT,4f a|iV, the plaintiffs 
“ entitled in the suit?“ 

The District Munsif held that the patta tendered by the plaintiffs 
required certain modifications indicated by him, and he passed a decree 
that the tenant should accept the patta us mpd|fied and execute a 
muchalka in accordance with it. With reference to the stipulation in para- 
graph 3 of the patta above referred to, he held that the defendant was 
bound to pay nanja tirva for achukattu nanja land and for punja land 
converted into nanja. On appeal the District Judge reversed the decree, 
dismissing the suit on the ground that the patta tendered was not one 
enforceable by the landlord. He said wdth regard to the above stipulation 
that in his view^ an implied contract to pay only dry rates for dry lands 
when w’et crops are raised on them to which the landlord contributes no- 
thing might be inferred from the previous pattas relating to a long series 
of years. Moreover he expressed the view that the liability sought to be 
imposed on the tenant was opposed to the policy of the Rent Recovery 
Act, 1865. 

The plaintiffs preferred a second appeal to the High Court, w^hich 
came on for hearing before Muttusami Ayyar and Parkar, JJ., together 
with various other second appeals which arose out of other similar suits 
instituted by the plaintiffs against other tenants on the same zemindari, 
in which similar decrees had been passed. Their Lordships pointed out 
that under Rent Recovery Act of 1865, Section 10, it was incumbent 
on the Court, when it found that a proper patta had not been tendered 
to proceed to determine what patta ought to be offered and to direct the 
tenant to accept such patta and execute a muchalka in accordance with 
it. They held accordingly that the Judge was not right in dismissing the 
suit and they set aside his decree. With reference to the evid^ce [3] 
relating to the third issue, above stated, their Lordships called the atten- 
tion of the District Judge to certain documentary evidence on the record 
and required him to record a revised finding on that issue as to which 
they made, among others, the following observations: — 

“ Passing on to the merits, the six clauses in the sample patta B to* 
“ which the tenants objected are set out by the District Munsif in para- 
“ graph 6 of his judgment. He discussed them all and indicated how the 
“ patta should be modified, and the Judge concurred in his opinion except 
“ as to one condition relating to payment of nunja tirva when wet crops 
“ are raised on dry lands. This provision, which is the only one now in 
“ dispute, is entered together with some other stipulations in paragraph 3 
“ of patta B, which runs in these terms: — 

“ If more or less extent of land than is hereunder specified is cultivat- 
ed, if^an excess or deficiency should be found during settlement and 

survey, if nunja cultivation be made on punja, and if trees, &c., viz,, 

“ mango, tamarind, cocoanut, iluppai and jack trees become liable to 
“ taxation, the tirva, Ac., due therefor should also be included and paid.” 

“ The appellants’ case was that lands situated in Naduvayal Palaya- 
“ pat are classified as (i) punja or dry, (ii) as achukattu punja (dry land 

“ with ridges), (hi) as achukattu nanja and (iv) as nanja, and that when 

superior dry crops are raised on dry land with the aid of the ridges, the 
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dry land is treated as achukattu piinja, and when wet crops are 
raised on such land, it is classifiGd and assessed as achukattii nanja, and 
that wet lands irrigated from the tank m the village are classified 
“ simply as nanja. In the oases now before us there is no objection 
taken to the classifiGation of dry land into ordinal y punja and achu- 
** kattu punja. The respondents cjontend, however, that all punja hinds 
ought to be assessed at punja rates only, although wet crops are raised, 
unless such crops are raised with the aid of tank water The District 
*' Munsif found that, according to the custom prevailmg in Naduvayal 
“ Palayapat and in the adjacent Palayapats of Kansapatti and Varapoor 
" and in the Zemmdari of Sivaganga of which they are said to be oflshoots, 
nanja tirva is payable for punja converted into nanja and for punja 
“ cultivated with wet crop. He relied in support of his finding on Exhibits 
" V senes, F series, S senes, Ga , H and on f*i several other documents 
** relating to villages in the adjacent palayapats and on the evidence on 
*' record On appeal the Judge set aside the finding and held that 
the landlord was not entitled to impose upon the tenant the sweeping 
condition that if wet crops are raised on dry lands, no matter how, wet 
rent must be paid He rests his decision on four grounds, viz , (i) that 
“ the customary right proved is limited to classifying as wet and charging 
'* wet rent upon dry lands permanently converted into w^ by means 
“ of tank water belonging to the zemindar; (ii) that a diapute as to 
whether wet rent is payable is one relating to rate of rent and falling 
under Section 2 of Act VIII of 1865, (iii) that for ten years at least the 
landlord had only been charging diy rent on dry lands growing wet 
" crops by means of the tenants* own labour and improvements, and that 
it 18 evidence of an implied contract within the meaning of that section, 
and (iv) that the liability which the appellants now seek to impose is 
opposed to the policy of that enactment Adverting to the lands now in 
dispute, the Judge remarks that wet ciops are raised, if at all, simply 
* by ram water falling on or draining into the dry lands or by hill rivulets 
“ flowing on to them or by subsoil moisture oozing up into them, which 
" natural supply is secured on the lands by the labour of the tenants 
in forming the ridges to prevent its escape, and that they are not wet 
*' lands or lands permanently converted from dry into wet, but they are 
dry lands on which the tenant takes the risk, if he likes, of trying the 
wet crops It is contended in second appeal that .the investigation in 
the lower appellate Cour^ is defective on several material points, and 
that several groups of exhibits have not been sufficiently considered 
and due effect given to them whilst coming to a finding as to the custom 
“ set up by the appellants 

As already observed, the Judge considers that achukattu nanja lands 
aie dry lands not permanently cultivated with wet crops, but lands on 
“ which tenants occasionally grow wet crops at their own risk The 
District Munsif does not treat the classification as temporary and the 
, Judge refers to no evidence in support of Kis view The evidence of the 
“ appellants’ ninth witness, which explains how lands are classiflod and to 
'* which we are referred by the appellants' pleader, as well as the fact 
" that lands are usually classified with reference to their ordinary [fl] 
“ capacity lend weight to the suggestion that dry lands are designated 
as achukattu nanja only when wet crops are permanently growm upon 
“ them and that the distinction between them and ordinary nanja consists 
" only in the latter being irrigated from the tank, whilst the former depend 
for supply of water either upon a spring channel, a hill stream, subsoil 

moisture or drainage of other W 0 t lands in the palayapat. We are 
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mu “ not refeiTed for the respondents to any exhibit which shows that land 
AmL “ classified as achukattu nanja has again been treated as punja. 

20. Nor is the reference to them in the plaint as dry lands with respect 

^ — “ to their original ccmdition conclusive. The principle on which dry lands 

Appel- ** classified as achukattu nanja has a material bearing on the question 
LATE ** whether the tenant is bound to accept the classification and to pay the 
CtVlt« '' customary wet rent for achukattu nanja. It is conceded for the appel- 

“ lants before us that the classification has no reference to dry lands occa- 

17 M. 1. “ sionally cultivated with wet crops, and that they never intended to 
claim wet rent for such crops. Again the Judge considers the source of 
“ irrigation material, and that no dry land is liable for wet rent unless 
“it is irrigated from the zemindar’s tank. It is urged before us that 
“ the tank is not kept in repair by the zemindar, that though the tenants 
“ keep it up, they admittedly pay wet rent, and that this circumstance 
“ favours the view that the liability to pay wet rent is a customary inci- 
“ dent of the tenure of the tenants’ holding. The District Munsif refers 
“ to the admission of the respondents’ vakil that the source of supply is 
“ immaterial and that it makes no difference whether lands are watered 
“ from the tank or by percolation from the subsoil. The Judge has 
“ apparently overlooked this admission, though several exhibits in the P 
“ series, which specify the source of supply, support the opinion of the 
“ District Munsif. If it has been the practice to treat the source of 
“ irrigation as immaterial, whether it is a tank, a hill rivulet, or spring 
“ channel or subsoil moisture or drainage water, it will have an important 
“ bearing on the question of custom. If the source of supply is not 
“ created either by the tenant or by the zemindar at his expense, and 
“ if it is one already extant in the zemindari, it is by no means clear that 
“ the formation of a ridge for retaining the supply would debar the zemindar 
“ from demanding a share of the crop raised by utilizing such supply if 
“ there is a .w custom in favour of such demand. Furthermore, we find 
“ that the documentary evidence relied on by the District Munsif has not 
“ been sufficiently considered by the Judge.’’ 

The appeal having come on again before the District Judge* he held 
that the evidence established a custom which would justify the plaintiffs 
in inserting in the patta a stipulation that if nanja cultivation be made 
on punja land permanently converted into nanja with or without tank 
water, the nanja rirva according to the rate for such cultivation shall be 
paid, and he passed a decree accordingly. «Jn his judgment he said as 
follows : 

“ (Paragraph 4.) On behalf of the landlord (plaintiffs) it is conceded 
“ that where punja land is only temporarily converted into nanja by the 
“ tenants making ridges to secure nature’s supply of water and wet crops 
“ are raised thereon without using tank water, nanja rates cannot be 
“ charged. On behalf of the tenant (defendants) it is conceded that where 
“ punja land is converted into nanja and wet crops are raised thereon 
“ with^he use of tank water, nanja rates must be paid. (Paragraph 11.) 
“ The defendants’ pleader in the course of the present argument stated the 
“ willingness of defendants to pay nanja rate on any land which appeared 
“ as achukattu nanja in any of their previous pattas. This is tantamount 
“to an admission that where land is once classified as aphukattu nanja 
“ wet rate is payable thereon. (Paragraph 12.) The custom being estab- 
“ lished, plaintiffs are entitled to insert the clause, as reworded above in 
“the plaint pattas. (Paragraph 13.) This clause is only a contingent 
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' clause providing that if such permanent convemion and elassification 

* into achukattu nanja takes place, nanja rate shall be paid. In some of 
' the present cases, there is admittedly no such land m defendants' hold- 
ings as yet. In the remaining cases where items of achukattu nanja 
are entered in the pattas and charged with wet rates, it is not the con- 
tention of defendants that those are not, in fact, cases of permanent 

‘ conversion with nature’s supply, but their contention all along has been 

* that they are not liable to pay wet rates because tank water was not 
‘ used.” 

The plaintiffs preferred this second appeal. 

Parthaaaradhi Ayyangar and Sundara Ayyar, for appellants 

Subramanya Ayyar and Bhaahyam Ayyangar, for respondents. 

JUDGMENT. 
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It is contended for the appellant that the Judge ivas in error in pass- 
ing a decree in respondents’ favour under [7] Section 10 of the Rent Re- 
covery Act. Our order, dated 2l8t November 1089, directed him to 
determine what patta ought to bo offered and to direct the tenant to 
execute a miichalka in accordance therewith The question whether a 
Civil Court is competent to act under that section has been since consi- 
dered by a Full Bench in Ramayyar v Vedachalla (1). It was held by 
the majority of the Court that though it was not competent to a Civil 
Court to act under that section which conferred a special power on the 
Revenue Courts, yet it may declare \\hat a proper patta is in a suit pro- 
perly framed for that purpose It is argued that there was no prayer for 
a declaration as part of the substantive relief, and hence that this was not 
a proper suit for a declaratory decree -The objection is merely formal 
and was not taken before; moreover the plaint contains a prayer for such 
other relief as the Court may think fit and a specific issue was raised in 
regard to it We see no objection to varying the form of the decree so 
as to give a declaration as to the proper patta. 

We are not prepared to attach weight either to the contention that 
the Judge misconstrued our order in saying that he found it impossible to 
differ from the appreciation of the evidence set out therein, and that it 
was needless for him to reproduce the same. This only amounts to a 
finding upon the facts against the appellant. 

The inference drawn in paragraph 11 of the judgment appears to be 
'reasonable and not open to any legal objection. The finding is that punja 
may be converted into achukattu nanja, though it receives no supply from 
the tank in the zemindari, and we cannot accede to the contention that 
there is no finding in that mutter Nor do we think that the decisions in 
Ramayyar v Vedachalla (1) and Apparau v NaraBanna (2) are applicable 
in this case. 

As regards the observation made by the Judge in paragraph 13 we 
do not consider that it is irregular to define in a patta the terms of tenancy 
with reference to a possible contingency T^hich may arise in the course of 
the fash for which the patta is tendered. The suggestion that uie patta 
should contain no allusion to achukattu nanja unless such description of 
land actually existed at [ 8 ] the time the patta was tendered is not in our 
opinion entitled to weight. 

Exhibit F series have been sufficiently considered by the Judge, and 
it does not appear that the appellant urged in the Court below that they 
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were collusively got up, or that the pattag were never acted upon. As fe- 
ApRIL Exhibit II series we observe that the District Munsif came to the 

20* conclusion that they wore not genuine, and no specific objection appears 
. to have been taken in the lower appellate Court. 

Appel* This is clearly not a case of enhancement of rent by reason of addi- 
LATe tional value imparted to land by works of irrigation, and the decisions 
Civil, relating to lands irrigated from the Kistna cliannels is not in point. The 

question arising in this suit is whether when punja is converted into aohu- 

17 M. li kattu nanja the zemindar is entitled to demand wet rates according to 
local usage. 

The contention that the measurements and names of fields is incor- 
rect is not pressed. 

We shall, therefore, vary the decree by directing that a declaration of 
the proper patta be substituted for the relief awarded under Section 10 of 
the Rent Recovery Act, and that the decree be confirmed with the modi- 
fication ordered in Raman Chetti v. Sattappa Pillai (1). We make no order 
as to costs in the appeal. 


17 M. 9:xa M.LJ. 132. 

[ 9 ] APPELLATE CIVIL. 

Before Mr. Justice Mutiusami Ayyar and Mr» Justice Best. 


Vaithy.vkatham (Plaintiff), Petitioner v. Ganoarazit 
(Defendant), Respondent.* [20th and 25th April, 1893.] 

Contract Act — Act IX of 1872, Section 23 — Marriage brokage contract — Public policy — 
Hindu law. 

An agreement to assist a Hindu for reward in procuring a wife, is void as being 
contrary to public policy. 

tF., 2 O.C. 365 (366); R., 32 M. 185=18 M.L.J. 403=4 M.L.T. 1 (P.B.) ; 1 C.L.J. 
261.] 

• 

Petition under Provincial Small Cause Courts Act, 1887, Section 25, 
praying the High Court to revise the proceedings of C. Sury Ayyar^ Sub- 
ordinate Judge of Cocanada, in small cause suit No. 293 of 1891 

Suit to recover Rs. 50. The plaintiff's case was stated in the plaint 
as follows: — ^ 

“ Plaintiff agreed to go from place to place and select a girl for defend- 
** ant’s wife. Defendant, therefore, agreed to pay plaintiff, on account of 
“ plaintiff’s wages in the said purpose, in the presence of certain mediators, 
“ Rs. 50. Plaintiff accordingly selected a girl and got her married to him. 
** Defendant failed to pay plaintiff the said sum though demanded.” 

The Subordinate Judge held that the facts alleged were established by 
the evidence, but dismissed the suit on the gix)und that the contract sued 
on was void as being contrai^ to public policy. 

The*' plaintiff preferred this petition. 

* Civil Revision Petition Ko. 485 of 1891. 

(1) Second Appeal No. Ill of 1891 (not reported) where Mutiusami Ayyar and 
Parker, .7J, having before them a similar patta in delivering judgment B|id : ** We shall, 

** therefore, modify the decree and amend the patta by omitting from clause 3 the words 
** ‘or if nanja cultivation be made on punja,’ and adding at the end of the clause the 
“ words if nanja cultivation be made on punja land permanently converted into nanja 
“ ‘with or without, tank water, nanja tirva according to the rate fixed for such cultiva- 
“ tion shall be paid.’ ” 
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Subramanya Ayyar, for petitioner. 

The counter-petitioner was not represented 

JUDGMENT. 

Muttuhami Ayyar, J —The question for determination in this case 
is whether the contract sued on is a marriage brokage contract, and if so, 
whether it is invalid There is no leason to think that the contract in ques- 
tion 18 not a contract as found by the Court below to assist the defendant 
for reward in procuring a wife The point to which the question then 
comes is whether the rule of public policy which invalidates marriage 
brokage con- [ 10 ] tracts in England ^s applicable to the case before us 
The reason of that rule, as staled in Hall v Poiier (1), which went up to 
the House of Lords, is that it is conducive to public good that marriages 
should be procured and promoted by the mediation of relatives and fnends 
and not by hiielmgs On pnnciple this rule appears to be of general 
application and not of a special or conventional character Is there any- 
thing then in the usage of this country to preclude its operation^ As far 
as I am aware there is nothing in the usage to the contrary; on the other 
hand, the interference of hirelings in bringing about niarnagcs is regarded 
with disapproval. It is no doubt true that the Asura form of marriage, 
which involves a money payment, is valid according to Hindu law, and it 
was BO held in Visvanathan v Samtnafhan (2) that a bond given to secure 
such payment was valid But the payment in that case was to be made 
to the father of the girl for giving her in marriage. Though this form of 
marriage is disapproved by text writers, yet it is upheld, as it is in 
accordance with established usage. It is also to be observed that the 
money received by the father is often applied in part to making jewels for 
the girl given in marriage and in part to meeting the other expenses of the 
marriage, and that this mode of applying the payment is also an argument 
in favour of the usage But the case is otherwise when hirelings are 
employed, and their employment tends as much to deceit on parents in 
India as in England It is true that there are child-marriages in India, 
but the prevalence of such marriages appears to me to require, rather 
than exclude, the operation of the rule designed to prevent the possibility 
of deceit on parents, as well as on either party to the marriage. In 
the absence of an established usage to the contrary, I see no good reason 
why an additional evil should be engrafted on this country by ignoring 
the rule of public policy and according a legal status to marriage brokers 
by a supposed analogy lo Asura marriage. I would, therefore, rest my 
decision on two grounds, viz , that the justice of the rule of public policy 
IS open to no question, and that no established usage precludes its appli- 
cation except in the case of a money payment agreed to be made to the 
father of the girl in the Asura form. I would dismiss this petition. 

[«] Best, J. — The question for decision is wdiether the Subordinate 
Judge is right in dismissing the suit as unsustainable on the ground that 
the consideration for the agreement being money promised to be paid for 
the negotiation of a marriage, the contiact is against public policy and 
therefore void. 

In Visvanathan v. Saminaihan (2) it was held by Parker and Wilkin- 
son, JJ., that a suit would he to recover money under a bond executed to 
the father of a girl in consideration of his giving his daughter in marriage 
to the nephew^ of the defendant, the executant of the bond As remarked 
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by Wilkinson, J., in that case the principles on which ’the English Courts 
act in disallowing such contract as marriage brokage . contracts are not 
altogether applicable to this country, in which the custom of infant marri- 
ages prevails, and when, it may be, that the consideration in such cases 
is often received by the father for the use and benefit of the child. The 
case Bam Ckand Sen v. Audaito Sen (1) was also 6ne in which the agree- 
ment was to pay money to the father of the child to be given in marriage. 

The present case is distinguishable from the above in that the agree- 
incnt herd is with a stranger in consideration of his negotiating the mar- 
riage. A case more in point is Piiamber Ratansi v. Jagjivau Hansraj (2) in 
which it was hold by Scotty J., that them was good reason for adhering to 
the English rule and declining to give to marriage brokers a legal status 
such as would enable them to enforce their contracts by law. Concurring 
in this opinion, I agree in dismissing this petition. 


17 M. 12==3 M.L.J. 176. 

[ 12 ] APPELLATE CIVIL. 

Before Mi\ Justice WUhitiaon and Mr, Justice Haiidtey. 

KnADia Moidebn {Defendant No. 5), Appellant a. Kama Naik 
AND ANOTHER {Plaintiffs Nos. 1 and 2), Respondeyits.^ 

[21st and 22nd November and 1st December, 1892.] 

Limitation Act — Act XV of 1877, Section 22 — Joint contractors — Civil Procedure Code — 
Act XIV of 1882, Section 82 — A party to a contract joined as defendant and subse- 
quently made a plaintiff. 

Limitation Act, Section 22, is not applicable to cases where the Court of its own 
motion orders that a party to a contract originally joined as defendant be made 
a plaintiff under Civil Procedure Code, Section 32. 
tF., 27 C. 640 (544) =4 C.W.N. 469; 38 C. 342 (353) =13 C.L.J. 3=8 Ind. Cas. 837; 
R., 18 M. 189 (192); 11 G.W.N. 350; 19 M.L.J. 221 = 6 M.L.T. 209.] 

Second appeal, against the decree of H. H. O’Farrell, District 
Judge of Trichinopoly, in appeal suit No. 104 of 1890, affirming the decree 
of M. A. Tirumala Chariar, District Munsif of Kulitalai, in original suit 
No. 212 of 1889. 

Suit to redeem a mortgage, The District IMunsif passed a decree as 
prayed, which was affirmed on appeal by the District Judge* This second 
appeal was preferred by defendant No. 5. • ' 

' The facts of this case appear sufficiently for the purposes of this 
report from the following judgment. 

Ramachandra Ran Saheb and Narasimha Chariary for appellant. 

Parthasaradhi Ayijangary for •respondents. 

JUDGMENT. 

The facts of the case are as follows. In October 1877 the first 
defendant, the father of defendants 2 and 8 and brother of fourth defend- 
ant, borrowed a sum of Rs. 200 from Subba Naik, the brother of the 
two plaintiffs and of sixth defendant, on the security of certain immoveable 
property of which fifth defendant has since become the purchaser. Subba 
Naik having died, the plaintiffs instituted the present suit to recover two- 
thirds of the amount due op the mortgage; as the other ’Claimant, 

* Second Appeal No. 330 of 1892. 

(1) 10 C. 1054. (2) 18 B. 131-(137). 
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sixth defendant, "would not ]oin, they made him sixth defendant and 
relinquished one-third of the amount due During the progress 
of the suit, the sixth defendant was, by order of the Court, made 
third plaintiff, but at the time Ins right to reeovei was barred 
Two contention^ were raised by defendants 1 — 3. hist, that the suit 
[131 was not maintainable, second, that the debt had been satisfied. 
Both were overruled and plaintiffs 1 and 2 obtained a decree. The fifth 
defendant appeals. 

By Section 22 of the Limitation Act, it is provided that " when, after 
the institution of a suit, a new’ plaintiff or defendant is substituted or 
added, the suit shall, as icgards him, be deemed to have been instituted 
when he was so made a paity ” No doubt it has been held by both the 
High Courts of Bombay and of Calcutta that a suit by seveial persons, 
as to some of whom the right to sue is barred, is virtually a suit by the 
other plaintiff or plaintiffs alone, and that if a suit so framed will not he, 
as it will not in the case of a joint cause of action, theie can be no othei 
course than to dismiss the claim, but in the cases so decided, Ramaebid 
V Ramlall Koondoo (1) and Kalidaa Kevaldaa v Nathu Bhagvan (2), the 
suit was brought by only one of the joint contractors, the other 
joint contractors not being parties to the suit. Bub in the present case 
the absence of the sixth defendant is satisfactorily accounted for He was 
unwilling to join his blathers in the suit. They had theiefore no option but 
to make him a defendant and to relinquish his share of the claim There 
is no authority for holding that Section 22 of the Limitation Act applies 
when the Court of its own motion acta under Section 32, Civil Pioceduro 
Code, and ordeia that a defendant be made a plaintiff All that was 
held in Kriahna v Mclxamperuvia (3) was that '* the piocedure of the 
" District Judge in tiansfoiining certain defendants into plaintiffs w^as 
“ under the circumstances of the case irregular ” No doubt the whole 
of the mortgage debt is due to the persons claiming under the original 
mortgage jointly and not severally and a person entitled to a moiety of the 
mortgage debt cannot demand to be paid that moiety {Biahan Dial v. 
Manm Rain (4),) but that ruling does not apply to a case like the piesent, 
wheie all the parties are before the Court and the niattei can be finally 
dealt Vith by the decree in the suit. 

On the merits also the second appeal must fail The Judge has found 
as a fact that the debt was jiot discharged, and it is not contended that ho 
has misconstrued the evidence. 

The second appeal therefoic fails and is dismissed with costs. 
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[U] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins^ lit., Chief Justice, and 
Mr. Justice Willdnson. 


Manasing and otheus (Plaintiffs), Appellants v. Amad 
Kunhi and another (Defendants), hespondents.* 
filth ]\Iarch and 2Brd April, 1892.] 

Succession Certificate Act — Act VII of 1889, ss. 4, 17 — Probate issued from Native Court 
in Cutch — Certificate of Political Agent — Suit in British India. 

A suit in British India by the executors of the will of a native of Cutch was 
dismissed, on its appearing that the plaintiffs were furnished only with probate 
issued from a Native Court, of which they produced a copy certified by the 
Political Agent of Cutch, and since stamped in accordance with the Court Fees 
Act, 1870. 

Held, that the plaintiffs \iere not entitled to a decree without taking out 
probate or letters of administration in British India under Act V of 1881 or a 
certificate under Act VII of 1889, but instead of dismissing the suit, the Court 
should have allowed time for the plaintiffs to have so completed their title to sue. 

Second appeal against the decree of L. Moore, District Judge of 
South Malabar, in appeal suits Nos. 109 to 113, confirming the decrees of 
A. N. Anantha Kama Ayyar, Additional District Munsif of Calicut, in 
original suits Nos. 54 and 77 of 1889 and Nos. 300, 349 and 350 of 1890. 

Suits brouglit by the plaintiffs claiming to represent tlie estate of 
one Singjo Kayasi Sait, deceased, to recover debts due by the defendants 
to that estate. 

The testator was a natwe of Cutch, but the District Munsif found 
that he carried on business and left property within the jurisdiction of the 
District Court of South Malabar. 

The plaintiffs were the executors appointed under his will and had 
obtained probate of the will in the Native Court of Bhuj, and they now 
produced and filed as Exhibit E, a true copy of the probate signed and 
sealed by the Political Agent at Cutch. The plaintiffs had presented this 
document to the District Court of South Malabar and paid stamp fees to 
the amount of Ks. 1,032 upon it Both tlie lower Courts held that 
Exhibit E did not [16] establish the plaintiffs’ right to maintain the 
suits, which they accordingly dismissed. 

The plaintiffs preferred these second appeals. 

The Advocate -General (Hon. Mr. Spring Branson) and Rama Rau, for 
appellants. 

Bhashyam Ayyangar, Sankaran Naijar and Govinda Menoth for 
respondents. 

JUDGMENT. 

The plaintiffs (appellants 1 to 5) are the executors of the will of one 
Singjo Kayasi, a native of Cutch, and they sue through their agent Puru- 
shottamaci Amarasi Sett to recover a debt due to the estate of the 
deceased. 

By Section 4 of Act VII of 1889 it is enacted that no Court shall pass 
a decree against a debtor of a deceased person for payment of his debt to 
a person claiming to be entitled to the effects of the deceased person, ex- 
cept on the production, by the person so claiming of (i) a probate or letters 
of administration evidencing the grant to him of administration to the 

* Becond Appeals Nos. 1219 to 1223 of 1891. 
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estate of the deceased or (li) a certihcafce grautcd under this Act and having 
the debt specified therein 

The lower Courts have found that the plaintiffs are not entitled to 
sue, inasmuch as they have produced neitlier probate nor letters of admi- 
nistration, nor a certificate granted under Act VII of 1089. 

It IS contended by the learned Advocate-General that the executors 
having obtained probate of the will and letters of administration granted 
by the Judge of Varisht Court of Bhuj, and being unable to claim probate 
in India, are entitled, on proof of the will and of their status as executors 
of such will, to recover debts due to the estate of the deceased 

The Court of the District Judge of South Malabar having been, by 
the notification published at page 253 of the Fort St George Gazette, dated 
30th April 1809, authoiized to receive applications foi piobate or letters 
of admmistiation under Act V of 1881, it was open to the plaintiffs 
(appellants) to obtain under Section 5 of the Act letters of adrninistiation 
with a co^y of the .will annexed 

“ In regard to the title of executors and udininistiators, ” says Story 
(Conflict of Laws, 0th Edn , § 512) “ derived from a grant of adminis- 
“ tration in the country of the domicile of the deceased, it is to be consideicd 
" that that title cannot, dc ]ure, [i6] extend, as a matter of right, 
“ beyond the teiritory of the government >vhich grants it. It has hence 
“ become a general doctrine of the common law that no suit can be brought 
“ or maintained by an executor or administrator m his official capacity 
“ m the Courts of any other country except that from which he deiives 
" his authority to act, in virtue of the probate and letters testamentary 
" or the letters of administration there granted to him If he desires to 
" niamtam a suit in any foreign country, he must obtain new letters of 
'* administration and give new security according to the lules of law 
“ prescribed m that country before the suit is brought ” 

The probate or letters of administration ref ei red to in Section 4, Clause 
(i) of Act VII of 1889, must be probate or letters of administration granted 
under Act V of 1801, and as the plaintiffs have not obtained such, they 
wgre not entitled to a decree Then it is argued that the provisions of 
Act VII of 1009 have been substantially complied with, as a certificate in 
the form, as nearly as circumstances admit, of the second schedule, has 
been granted to the pla^itiffs 1 to 5 by the Political Agent of Cutch, and 
such certificate has been stamped in accordance with the provisions of 
the Court Fees Act of 1870. 

We think the lower Courib were right in holding that the copy of 
probate pioduced by plaintiffs and marked Exhibit E is not a ceitificate 
granted by a British representative in a foreign state within the meaning 
of Section 17 of Act VII of 1889. There is nothing to show that the 
Political Agent when ho affixed his signature to the true copy of the 
probate intended to grant such a certificate as is required by Act VII of 
1889 If he had no such intention, but merely affixed his signature with 
reference to the provisions of Section 86 of the Evidence Act, the pay- 
ment of the Court fees required by the Court Fees Act, 1870, although it 
proves the bona [idea of the plaintiffs, will not validate the grant of letters 
of administration as a certificate. 

We think, therefore, that the lower Courts were right in holding 
that plaintiffs were not entitled to a decree, but were wrong in dismiKsing 
their suit They should have allo^^ed time for the plaintiffs to take out 
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probate or letters of administration or to produce such a certificate as is 
required by the Act. 

We set aside the decrees of the Courts below and remand the suit to 
the Court of first iiistaiico, which will grant the plaintiffs [17 1 a reason- 
able time within which to comply with the* provisions of Act VII of 1889, 
failing which the suit must be dismissed. 

Ail questions of costs must stand over until a final dedsion is given. 


17 M. 17. 


APPELLATE CIVIL. 


Before Sir Arthur J. H. (Rollins, Kt., Chief Justice^ and 
Mr, Justice Wilkinson. 


Kkishnan (Plaintiff), Appellant v. Chadayan Kutti Haji 
AND OTUEUS (Defendants), Respondents.^ 

[12th March and 25th April, 1892.] 

Transfer of Property Act— Act IV of 188‘2, s. SB— Non. joinder of puisne mortgagee m a 
mortgage suit — Ctvil Procedure Code — Act XIV of 1882, ss. 278*283 — Mortgage decree 
— Claim in execution to mortgage premises. 

A mortgagee sued on his mortgage and obtained a decree against the mort- 
gagor for the principal, together with the interest accrued due thereon, and for the 
sale of the mortgage premises in default of payment. A second mortgagee, who 
was not a party to the suit, intervened in execution, alleging that the land was 
not liable to be attached and sold by reason of his mortgage, and the Court made 
an order recognising the priority of the decree-holder’s lien and giving to the 
second mortgagee the opportunity of discharging it. No suit was brought to 
question this order. The first mortgage was not paid off and the mortgage pre- 
mises were brought to sale. The purchaser, who was the first mortgagee, now 
sued for possession of the land and his claim was resisted by the second mort- 
gagee : 

Held, (1) that the non-)oinder of the present defendant in the suit on the mort- 
gage constituted no bar to the present suit; (2) that the second mortgage^ was 
estopped from now re-asserting Iiis claim. 

[R., 23 A. 1 (3) ; 10 Ind. Cas. 83=14 Ind. Cas. 449 (452) =22 M.L.J. 129 (135) =10 M. 
L.T. 644 (547); 21 M.L.J. 213=9 M.L.T. 431= (1911) 1 M.W.N. 166 (177) ; 
L.B.R. (1893—1900) 509.] 

Second appeal against the decree of C. Oopalan Nayar, Subordinate 
Judge of North ^lakibar, in appeal suit No. 479 of 1887, reversing the 
decree of J. A. de llozario, District Munsif of Pynad, in original suit No. 
178 of 1886. 

Suit instituted in April 1886 to recover certain land with mesne 
profits. 

In original suit No. 124 of 1875, one Koyotti obtained a decree for 
the redemption of a kanom on the land now in question. To enable hup 
to effect the redemption, he borrowed Its. 3, 060 from [ 18 ] the present 
plaintiff in #1879, and to secure this amount, executed in his favour a 
mortgage ‘’of the same land, undertaking to hand over possession, but 
possession was not delivered. Koyotti having redeemed the kanom mort- 
gaged portions of the land as security for various loans to defendant 
No. 1 and four others, and placed them respectively in possession. The 
plaintiff brought a suit (original suit No. 18 of 1883) against his mortgagor 
to recover the amount due on the mortgage and obtained a decree for the 

* Second Appeal Ny. 234 of 1891. 
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amount sued for and for sale of the mortgage premises . The subsequent 
mortgagees were not joined as parties to that suit. They intervened in 
execution and orders wore made recognising the piionty of the plaintifE's 
mortgage, but giving them the oppoitunity of discharging it The plaintiff’s 
mortgage, however, reinamed undischarged, and the land was brought to 
sale m execution of the dtw^ree and purchased by the plaintiff on 11th 
December 1984 The older made on the intervention of the present first 
defendant was dated October 1884, and no steps w^ere taken by him 
to have this order vacated or the sale cancelled. 

The District IMunsif passed a decree for ejectment as prayed, holding, 
inter a/ifl, that the claim of defendant No. 1 was barred by limitation The 
Subordinate Judge on appeal leversed this decree on the ground that 
defendant No 1 should have been made a paity to tlie suit of 1883, 
holding that Civil Procedure Code, Sections 278 and 283 were inappli- 
cable to the case on the authority of Decfholiii v Peters (1), and that the 
omission to join him in the suit of 1883 was fatal to the present case on 
the authority of Venhaia v Kannav^ (2) 

The plaintiff preferred this second appeal 

Bhashyam Ayyangar and Govinda ^tenon, for appellant 

Ryru Nawbiar, for respondent No 1 

JUDGMENT 

There are tw^o questions for determination in this second appeal, 
first, whether the provisions of Sections 270 — 283 of the Code aie appli- 
cable to the case, and, secondly, whether the failure of plaintiff to malce 
first defendant, the puisne mortgagee, a party to his suit No 18 of 1803 is 
fatal to his present suit. 

The facts are as follows — In July 1079 plaintiff advanced Us 3,000 
to one Koyotti to enable him to pay off the kanom and [19] value of 
improvements which, by the decree in original suit No 124 of 1875, he 
had been ordered to pay to the tenants in possession As seeunty 
Koyotti, executed in favour of the plaintiff a mortgage-deed of the land, 
agreeing to pay interest at 12 per cent until he put plaintiff m possession 
Although Koyotti, in execution of his decree in oiiginal suit No 124 of 
1875, obtained possession eaily in 1800, he failed to put plaintiff m 
po'ssession and mortgaged the lands with possession to first defendant 
and others In 1883 plaintiff instituted a suit against Koyotti for the 
recovery of the Us 3,000 with intet^st fiom Kovotti peisonally and by 
sale of the property in the schedule He obtained a decree and attached 
the properties Thereupon the defendant No 1 and the other subsequent 
encumbrancers advanced their claim to hold the land, alleging that they 
had enabled Koyotti to pay off the amount of the decree in original suit 
No. 124 of 1875 and that they had made improvements 

Thu Subordinate Judge allowed their claim for improvements, hut 
refused to reserve their mortgage right on the ground that the plaintiff’s 
mortgage being prior in date must prevail The property w^as then put up 
for sale and purchased by plaintiff, wdio now sues for possessifli^ 

The case relied on by the Subordinate Judge {Dcefholfs v Peters (1) ) 
is not in point There a decree had been obtained under Sections 86 — 88 
of the Transfer of Property Act aiid the Court held that proceedings by w ay 
of claim ilnder Section 278 only applied in cases of money decrees wlien^ 
the property of the judgment-debtor had been attached But original suit 
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No. 18 of 1883 was a suit brought by plaintiff under Section 68 of the 
Transfer of Property Act to recover the money due to him by Koyotti who 
had failed to deliver the property to him. He obtained a decree for money 
recoverable cither from Koyotti or by sale of the property in schedule. 
Koyotti having failed to satisfy the decree, plaintiff attached the land and 
a proclamation of sale was issued. Thereupon defendant No. 1 preferred 
a claim on the ground that the property was not liable to attachment, as 
he held it on moiigage. His claim was, after due inquiry, rejected under 
Section 281, and that order not having been questioned in a regular suit, 
defendant No. 1 is now estopped from [ 20 ] setting up the same claim in 
the present suit — VeJayxithan v. Lahshmana (1). 

With reference to the second question, we do not think the case of 
Venhata v. Kannarn (2) is an authority for holding that because defendant 
No. 1 was not a party to original suit No. 13 of 1883, plaintiff’s suit must 
be dismissed. As he was no party to the decree obtained by the plaintiff, 
he is not bound by it. But all that he can Rsk as puisne mortgagee is 
that he shall be allowed an opportunity of redeeming — Radha Perahad 
Miaser v. Monchur Das (8), Naru v. OuJahsing (4), and Eadhahai v. Shaxn- 
rav Vmayah (5). The first defendant’s later-created right was subject to 
the right of the plaintiff, the prior mortgagee. The plaintiff had a right 
to maintain a suit for the sale of the land to satisfy his mortgage, but 
having notice of the first defendant’s possession as mortgagee ought to 
have made him a party to the suit. It was competent to Koyotti to deal 
with the interest remaining in him after the mortgage to plaintiff and the 
result of the transfer to first defendant was that first defendant acquired 
as against plaintiff the rights of the mortgagor, in other words the right of 
redemption. As defendant No. 1 was no party to plaintiff’s suit for sale, 
he would have been entitled to be afforded an opportunity, to redeem had 
not his right been barred by his having taken no steps to set aside the order 
passed on his claim petition. 

The decree of the Subordinate Judge must be reversed and the appeal 
remanded for the decision of the appeal on its merits. The appellant is 
entitled to his costs in this Court, and the costs in the lower appellate 
Court will abide and follow the result. 


17 M. 21. 

[ 21 ] APPELLATE CIVIL. 

Before Mr, Justice Muttuaami Ayxjar and Mr, Justice Best, 

Rowlandson (Appellant) v. Champion and another (Respondents), 
[16th August and 7th September, 1893.] 

Insolvent Act — 11 and 12 Vtr., cap, 21, Section 7 — Uncertificated insolvent — After acquir* 
ed landed property — Mortgage hy insolvent — Rights of Official Assignee. 

TheF 6fficial Assignee applied under Insolvent Act, Section 86, for the delivery up 
to him of a house and furniture of which the occupants were in possession under 
a mortgage from an insolvent, dated December 1691. It appeared that the insol- 
vent has been adjudicated in 1888 and had received her personal discharge in 
1890 and had obtained the house in question under a deed of gift ir April 1891, 
and had died intestate in May 1892, having never obtained a discharge under 

• Original Side Appeal No. 36 of 1892, 

(1) 8 M. 606. (2) 6 M. 184. (3) 6 C. 317. (4) 4 B. 83. (6) 8 B, 168. 
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Section 69 Tlie niurtga^ees tiKik their iiiort^a^e with notice of the insolvency 
of the mortgagor The Official Assignee did not become aware that the insolvent 
had acquired the property in question till September 1802 when he intervened 
and claimed the propeitv free from the mortgage 

Heldf that the Official Assignee was entitled to the mortgaged property free 
from the mortgage 

[R., 30 M 145 (149) =17 M L. J 14, 6 Bom LR 464 (469), 7 Bom L.R 916; 7 
Bom LR 337; 2 C.WN 372 (375), 17 Ind Cas 14 (15) =12 MLT 216] 

Appeal against the judgment of Collins, C J , as Commissioner of 
the Insolvent Court, in insolvent case No 21 of 1800 

Application by the Official Assignee under Insolvent Act, Section 26, 
that a certain house and the furniture therein be delivered up to him 
as constituting part of the estate of an insolvent who had died without 
obtaining a final discharge The house had been conveyed to the insolvent 
after she had obtained her personal discharge and was now in the posses- 
sion of mortgagees under a mortgage from her which comprised also the 
furniture in the house. 

Mr K Brown, for Official Assignee. 

Mr R F. Grant, for the mortgagees 

Collins, C J — This was an application by Mr Kenwoifhy Brown 
on behalf of the Official Assignee under Section 26 of 11 Vic , cap 21, for 
an order directing Messrs Champion and Short, Attorneys of the High 
Court, to deliver over to the Official Assignee certain property alleged to 
be the property of one [22] Annie Smith, an insolvent delDtor The facts 
of the case are as follow^s — 

Annie Smith, m February 1080, filed a petition in the Insolvent 
Court and was duly adjudged an insolvent She received a personal dis- 
charge in Febiuary 1890, but no final discharge was granted No assets 
were realized under the estate hv the Official Assignee 

On the 3rd day of April 1891 one ^fcLiiitock, by a deed of gilt, 
convened to Annie Smith a certain house and land situated m the 
district of Chingleput and called River Ville The deed of gift to Annie 
Smith was duly registered Annie Smith was also possessed of certain 
articles of furniture in and about the said house In December 1891 Annie 
Smith executed a deed of mortgage to Messrs Champion and Short, 
Solicitors of Madras, mortgaging the said house and land and furniture for 
the sum of Rs. 3,5(X) The mortgage-deed contained a power to sell the 
said mortgaged property upon giving to the said mortgagor, her 
*' heirs, executors, administrators or assigns, or leaving on the said 
“ premises a notice in wiiting to pay off the said mortgage, and if default 
ahall have been made in such payment for thiee calendar months after 
such notice ” It is stated that Annie Smith died on the Blst day 
of May 1892 intestate The Administrator-General was cited to appear on 
this application, but took no part in the argument, and makes no claim to 
the property, and no administration appears to have been takeraout to the 
estate of the said Annie Smith. It appears that Messrs Champion and 
Short on the Ist June 1892 took possession of the said house, premises 
and furniture, and have, since June, let the house for short periods to 
tenants There is no evidence before me under what authority they 
so took possession, or that they have given at any time to the said Annie 
Smith, her heirs, executors, administrators or assigns,' or left on the pre- 
mises the notice in writing referred to in the mortgage-deed, 
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Mr. Kcnworihy Brown contends that as Annie Smith had not received 
her final discharge from the Insolvent Court, any property that she might 
have acquired subsequent to her insolvency by Section 7 of 11 Vic., cap. 21, 
vested in the Official Assignee absolutely, and any mortgage or other 
encumbrance on such property executed by the said Annie Smith was 
void against the Official Assignee. It is further contended that Messrs. 
[23] Champion and Short were aware of Annie Smith’s insolvency and 
knew that she had not obtained her final discharge. In support of the 
former proposition Kerdkooae v. Brooks (1) is relied on. Mr. Robert 
Grant for Messrs. Champion and Short submits that a summary order 
under Section 26 of the Act should not be made, but that the Official 
Assignee should be referred to regular suit (IJmhica Nnnd'iin Biswas in 
re (2) ), and he contends that after-acquired propeHy of an insolvent may 
be dealt with by such insolvent until the Official Assignee intervenes, and 
if such transaction be bona fide and for value, the Official Assignee is 
bound by such transaction, and he cites Kristocomnl Mitier v. Suresh 
Chunder Deb (3), Fatima Bibi v. Fatima Bibi (4), Herbert v. Saycr (5), 
Cohen v. Mitchell (6). , 

I find the following facts to be proved: — that Annie Smith was duly 
adjudicated an insolvent in 1888 and had not received her final discharge 
from the Insolvent Court. That on the 3rd day of April 1891 an abso- 
lute deed of gift of the property in question was made to Annie Smith. 
That in December 1891 a mortgage of the property in question was exe- 
cuted by Annie Smith to Messrs. Champion and Short, that such mort- 
gage was executed bona fide and for valuable consideration. That Messrs. 
Champion and Short were aware that Annie Smith had been adjudicated 
an insolvent and had reasonable means of knowing that she had not 
obtained her final discharge from such Court. That the Official Assignee 
did not intervene in any manner until 8th September 1892. 

Upon these facts the question arises what are the respective rights of 
the Official Assignee and the mortgagees to the property in question. I 
agree with the observation of Garth, C. J., in Umbica Nunduji Bis\vas in 
re (2) that a case in which difficult questions of law and fact are involved, 
should not be summarily decided by an Insolvency Commissioner under 
Section 26 of the Insolvent Act, but the questions should be decided in a 
regular suit. It appears to me, however, that in this case the facts are 
simple, and the question of law is one that an Insolvent Commissioner 
should decide, more especially as his decision is subject to an appeal to a 
Division Bench. 

[24] Kerakoose v. Brooks (1) is not in point; the only question there 
decided was that an insolvent’s after-acquired property was, under the 
circumstances of that case, subject to the lien of the person who had 
advanced to the insolvent money to purchase that property; and the 
judgment of Lord Kingsdown as to the rights of an Official Assignee to 
after-acqu^ed property of insolvents cannot be said to be exhaustive on 
the subject, I agree with Wilson, J., that that case is, however, clear 
authority that the Indian statute, 11 Vic., cap. 21, is to be construed on 
the same principles as those contained in the various English decisions as 
to the rights and claims of the Official Assignee to insolvent’s after-acquired 
property — Krishtocomul Mitter v. Suresh Chunder Deb (3). 


(1) 8 M. I. A. 339. 
(4) le B. 462. 


(2) 3 C. 434. 

(6) 6 Q. B. 965. 


(3) 8 C. 666. 

(6) L. B. 26 Q. B. P. 262» 
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The cases reported in the Indian Law Reports on this subject are few, 
and the only cases referred to at the Bar are decisions of single Judges. 
In Kristocomul Mxtier v. Suresh Ghunder Deb (1) Wilson, J., held that, 
subject to the right and claim of the Official Assignee, and so long as he 
does not interfere, an insolvent who has not obtained his final discharge 
has power, with respect to after-acquired property, to do all acts which 
he could have done before his insolvency, and in Fatima Bihi v. Fatima 
Bibi (2) Farran, J., does not dissent from the Calcutta case. It will be 
necessary to examine the English decisions on this question It has al- 
ways, since 5 Geo 11, cap. 30 been held that after-acquired property 
passes to the Assignee in bankruptcy, and that no new assignment was 
necessary (Kitchen v Bartach (3),) yet it has also always been held that 
after-acquired property continued in the bankrupt until the Assignees in- 
terfered to claim it, and a bankrupt could, for valuable consideration, part 
with his after-acquired property so as to give a good title to his alienee, 
see Drayton v. Dale (4) The case relied on by the counsel for the Official 
Assignee (Meggy v. Imperial Discount Company (5) is the decision of a 
single Judge sitting at niai priua, and that case in the opinion of Lord 
Esher, M.R., does not touch the point in question. In Cohen v Mitchell 
the Court of Appeal reviewed the principal authorities on the re^ectivc 
rights of an Official Assignee and bankrupt over after-acquired property, and 
decided that until [28] the Trustee intervenes, all transactions by a bank- 
rupt after his bankruptcy with any person dealing with him bona fide 
and for value in respect of his after-aoquired property, whether with or 
without knowledge of his bankruptcy, are valid against the trustee. 

I hold, therefore, that the English decisions are applicable to cases 
arising under 11 Vic , Cap. 21 (see Kcralcooae v. Brooha (6),) and I agree 
with the judgment of the Master of the Rolls and the Lords Justices m 
Cohen v Mitchell (7) I, therefore, order that Messrs, Champion and Short 
do deliver up to the Official Assignee as being part of the estate and effects 
of the insolvent Annie Smith, upon payment to them of their mortgage 
debt ambunting to Rs. 3,500 and interest to the 8th September 1892 
amounting to Rs 301-12-10 and a further sum of Rs. 37 agreed to be paid 
by the> Official Assignee, the hereditaments and premises and other pro- 
perty mentioned m the mortgage deed of the 17th December 1891, and I 
do further order that Messrs. Champion and Short pay to the said Official 
Assignee the sum of Rs 103-8-0, rents and profits of the said premises 
received by them up to the 8th September 1892. 

I make no order at present as to costs 

The Official Assignee preferred this appeal. 

Mr K. Brown, for appellant. 

Mr R. F, Grants for respondents. 

JUDGMENT. 

Best, J. — The question for decision m this appeal is whetl^ei the 
mortgage of a house and land made by an adjudicated insolvent* with 
regard to whose property a vesting order had been passed under Section 7 
of the Insolvent Act, 11 and 12 Vic , cap 21, prior to the acquisition of the 
property by the insolvent, is binding on the Official Assignee so that the 
latter can only '^et poBsession of the property (under Section 26 of the Act) 
on paying to the mortgagees’ the mortgage amount with interest. 

(1) 6 G 656. (2) 16 B. 452. (8) 7 Blast 63. (4) 2 B. & C 298 

(6) L. R. 3 Q. B. D. 711. (6) 8 I. A 339, (7) L. R. 26 Q B D 262 
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The findings are that one Annie Smith was duly adjudicated an 
insolvent in 1888 and had not received a final discharge (under Section 57 
of the Act) up to the time of her death (which is said to have taken place 
in or about May 1802); that on the 3rd April 1891 she acquired the pro- 
perty in question under an absolute deed of gift; that in December 1891 
she mortgaged the {26] same to the respondents; that such mortgage was 
executed bona fide and for valuable consideration; but that the respondents 
were aware that their mortgagor had been adjudicated an insolvent, and 
had reasonable means of knowing that she had not obtained her final 
discharge. 

The learned Commissioner of the Insolvent Court has, on the above 
findings held the mortgage to be valid as against the Official Assignee. 
He has so held on the authority of the English Court of Appeal in Cohen 
V. Mitchell (1), in which the following proposition was laid down and 
adopted, “ Until the trustee intervenes, all transactions by a bankrupt 
“ after his bankruptcy with any person dealing with him bona fide and 
“ for value in respect of his after-acquired property, whether with or 
“ without knowledge of the bankruptcy, are valid against the trustee.*’ 
Our attention has, however, been called by appellant's counsel to a more 
recent English case in re New Land Development Aeaociation and Gray (2), 
in wBch the Court of Appeal concurred with Chitty, J., in thinking 
the proposition laid down in Cohen v. Mitchell (1) to be inapplicable to 
leal estate. However this may be, the proposition as laid down in Cohen 
V. Mitchell (1) is admittedly in terms ** wider than appears to have been 
laid down “ before.” See per Lord Esher, M.R. In fact in Herbert v. 
Sayer (3), which is cited in support of the above proposition, it was merely 
held that the bankrupt ” acquires property, and contracts for the 
” assignees, who may, whenever they please, disaffirm his act; but until 
” they do so, his acts are all valid.” 

As observed by Fry, L.J., in the proposition as laid down in Cohen v. 
Mitchell (1) the word ‘ intervene ’ is substituted for the words * disaffirm 
his acts ’ in the rule as stated in Herbert v. Sayer (3), the object of the 
alteration being admittedly to deprive the trustee who intervenes of the 
power retrospectively to disaffirm what has otherwise been validly done 
” by the bankrupt.” , 

The facts of Cohen v. Mitchell (1) were as follows: — One Arthur 
Cohen became bankrupt, and subsequently, and before he obtained his 
discharge, carried on business in buying and»selling agricultural machines, 
and, to enable him to do so, obtained advances of several sums of money 
from Hyam Cohen. One [27] Foale seized some of the machines, and the 
bankrupt brought an action against him for a wrongful conversion of the 
machines so seized. The bankrupt, having no money with which to carry 
on the action, assigned the cause of action to Hyam Cohen in consider- 
ation of the money already due to him and the further sum necessary to 
carry on the action. The action resulted in a verdict for the plaintiff. 
The trystee in bankruptcy of Arthur Cohen then intervened and demand- 
ed the monev of Foale as part of the property of the bankrupt. Hyam 
Cohen also claimed the amount under an assignment. Foale consequent- 
ly interpleaded and paid the money into Court, whereupon the issue was 
tried between Hyam Cohen as plaintiff and the trustee as defendant. It 
was with reference to these circumstances that the Courf of Appeal laid 

(1) L, B, ^ Q. B. D. 262. (2) [1892] L. B. 2 Ch. 188. 

(8) 6 Q. B. 966. 
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down the proposition quoted above ** in terms wider than it had been laid 1893 

down before ” in order to preclude the trustee from disaffirming retros- 7 

pectively what had otherwise been validly done by the bankrupt.’* 

It was held by the Privy Council in KerahooBe v. Brooks (1) with Apptt- 
refetence to the property acquired by an insolvent subsequent to his adjudi- late 
cation as an insolvent and prior to his final discharge that the assignee’s QyjL 
right under 11 & 12 Vic., cap. 21, is subject to the following two quali- * 

fications : ( 1 ) property acquired subject to liens and obligations remains 17 21 , 

subject to those charges and equities even when taken by the assi^ee; 
and (li) if the insolvent carries on trade with the assent of the assignee, 
the property acquired in such trade will be subject to the charge 
of the creditors in that trade in priority to the claim of the Official 
Assignee. 

The second of these qualifications requires that the trade shall have 
been carried on " with the assent of the assignee.” It was the want of 
this assent, I imagine, in Cohen v. Mitchell (2) that necessitated the adop- 
tion of the proposition there laid down, the object being to prevent an 
otherwise valid ” claim being defeated, and as remarked by Chitty, J , 
in the more recent case ” it is a fair observation to make on all dicta of 


this kind that they are enunciated with reference to the particular question 
then before the Court ” The reason for the rule as recognized in Her- 
bert V Saycr (3) is stated by the Lord Chief Justice of the Common Pleas 
[ 28 ] to bo that ” otherwise there would be no protection to persons 
dealing with an uncertificated bankrupt; not only would they acquire 
” no title by purchases from him, but payments for such purchases and 
” for all other debts due to the uncertificated bankrupt would be 
” invalidated ” 


The question for decision m Herbert v. Bayer (3) was merely as to 
the right of the bankrupt to maintain a suit as indorsee of a bill of ex- 
change, and all that was then decided was that he had such right ” except 
as against the assignees ”, and this is all that was decided in Fowler v. 
Down (4) and the other cases cited in Herbert v. Bayer (3). So also in 
Drayton v Dale referred to by the learned Commissioner and in Fatima 
Btbt V. Fatima Bibi (5) As remarked by Kay, L J., in the recent case 
of in re New Land Development ABSOciation and Gray ( 6 ) — the rule was 
only applied in Cohen v. Mitchell (2); for the purpose of protectmg persons 
who had been ” trading with the bankrupt and dealing with personal 
‘’estate/’ 


’ The only case brought to our notice in which the rule has been 
Applied to real estate is Knstocamul Mitter v. Buresh Chunder Deb (7), in 
which Wilson, J , upheld as against a subsequent purchaser from the 
Official Assignee the claim of a prior purchaser from an undischarged 
insolvent, of the latter’s share in family property which presumably was 
or at least included real property. This decision purports to proceed on 
the authority of Herbert v Bayer ( 8 ), but, as already observed, the 
only question in that case was the right of the bankrupt to ipaintam 
a suit in the absence of the trustee. It was, however, expressly tield in 
Herbert v. Bayer (3) that all acquisitions and contracts made by an 
adjudicated bankrupt were made for the trustee and subject to 
disaffirmance by the trustee. 

{%) L. B. 26 Q. B. D. 262 
(6) 16 B. 462. 


(1) 8 M. I. A. 889. 
(4) 1 Bos. ft Pul. 44. 
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ifM ^ consideration of the various cases that we have been referred 

7* conclusion at which I arrive is that in order to be binding on the 

Official Assignee a charge on after-acquired property created by an 
A^pel- adjudicated insolvent, who has not obtained his final discharge, must 
Latx come within the scope of one or other of the two qualifications stated in 
Civil. Kerakoose v. Brooks (1), and that 129 ] Cohen v. Mitchell (2) is merely 
authority for the proposition that when an insolvent is allowed to carry 
17 M. 21. trade or other business, the Official Assignee's assent thereto (required 
under the second of the two qualifications mentioned in Kerakoose v. 
Brooks (1) will be presumed up to such time as he may intervene. 

As the mortgage to the respondents in the present case does not come 
within either of these qualifications, I would allow this appeal and set 
aside so much of the order of the learned Commissioner of the Insolvent 
Court as directs the Official Assignee to pay to the respondents the mort- 
gage amount and interest thereon. 

Respondents must pay the Official Assignee’s costs both in this Court 
and in the Court below. 

Muttusami Ayyar, J. — I come to the same conclusion, though 
not upon the same ground. The facts of the case are shortly these: — ^In 
February 1888 Annie Smith was declared an insolvent and a vesting order 
was made under 11 and 12 Vic., cap. 21, Section 7. In April 1^1 she 
obtained under a deed of gift a house and land called River Ville and she 
was also possessed of certain articles of furniture in and about the house. 
In December 1891 she mortgaged the said property to Messrs. Champion 
and Short for a sum of Rs. 3,500 with a power of sale. In May 1892 
Annie Smith died intestate, and she had never obtained her final discharge 
under Section 59 of the Insolvency Act. In June 1892 Messrs. Champion 
and Short took possession of the house, land and furniture, and they have 
since let the house from time to time to tenants for short periods. The 
learned Commissioner has found that the mortgagees were aware that 
Annie Smith had been adjudicated an insolvent and had reasonable means 
of knowing that she had not obtained her final discharge. Thq Official 
Assignee stated in his petition that on the 7th September 1892 he saw a 
notice in the Madras Times whereby the house in question was advertised 
for sale as the property of the late Mrs. Annie Smith. On the 8th Septem- 
ber 1892 he intervened and claimed the property free of the mortgage. The 
question arising for deltermination upon these facts was whether the 
mortgage was binding on the Official Assignee, and the learned Commis- 
sioner determined it in the affirmative, the ground of decision [ 80 ] 
being that the decisions on a similar question arising under the English 
Bankruptcy Acts are applicable to cases arising under 11 and 12 Vie., 
cap. 21, that acceding to those decisions the after-acquired property con* 
tinned in the insolvent until the Assignee interfered to claim it, and that 
meanwhile the insolvent could, tar valuable consideration, part with it so 
as to give a good title to his alienee. Hence this appeal. 

Fqr^the appellant it is contended (i) that the English decisions relied 
on by the learned Commissioner do not apply to cases arising under the 
Indian Insolvency Act; (ii) that assuming that they are implicable, the 
decision under appeal is at variance with the case of re New Land Develop^ 
ment Association and Gray (8), and (iii) that according to the true con- 
struction of 11 and 12 Vic., cap. 21, Section 7, and to the decision of the 


(1) 6 M. I. A, m W L. B. 25 Q. B. D. 262. (S) [16921 U Bv 2 Ch. 186 
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Privy Council in Kerakoosc v Brooks (1) property acquired by the insolvent 
subsequent to the vesting order and prior to his final discharge vests ' at 
once in the Official Assignee, whether he intervenes or not, and that it 
is not competent to the insolvent to mortgage or otherwise alienate it. 

Hie mein question for decision is, what is the true interpretation of 
11 and 12 Vic , cap. 21, Section 7, as regards the mode of vesting in 
the Official Assignee of property acquired by the insolvent subsequent to 
the vesting order and prior to his final discharge. The language of the 
section throws no light on the point beyond the fact that the word * vest ’ 
is used both with reference to property already in existence and to after- 
acquired property. There is no doubt that property which is in existence 
when the insolvent files his petition vests at once in the Official Assignee, 
and no one but the Assignee is since competent to alienate it In the case 
of subsequently-acquired property however there is this peculiarity The 
insolvent being the acquirer, it must vest m him at least for an instant 
and then vest in the Official Assignee The exact point for consideration 
is, as stated by the learned Chief Justice of the Common Pleas, this — 
Is it the intention of the Legislature that such property should vest in 
the insolvent as acquirer but for an instant and then vest in the Official 
Assignee, or is it the intention that the Official Assignee should have 
'* the beneficial interest and the insolvent should acquire such property for 
** hiB benefit in the capacity of an agent [311 so as to be competent to 
deal with it subject to the intervention of the Official Assignee?’' 

The latter is declared to be the real intention of the Legislature in 
cases decided under the English Bankruptcy Acts. Herbert v Sayer (2) 
and Cohen v. Mitchell (3) are the leading cases on the subject The reasons 
for adopting the latter intention as the real intention are lucidly explained 
in the first-mentioned case by the learned Chief Justice of the Court of 
Common Pleas in the following terms — The effect of the statutory 
** enactments may be either to transfer immediately such property or con- 
" tracts from the bankrupt to the assignees, vesting the property in the 
“ bankrupt for an instant only, or to give the assignees the beneficial 
" interest and to make the bankrupt acquire property or contract for their 
" benefit only in the nature of an agent. The cases accord with the latter 
" conslrruction of the statute, and it is most consistent with convenience; 
** for, otherwise, there would be no protection to persons dealing with an 
" uncortificated bankrupt Not only would they acquire no title by 
'* purchases from him, but •payments for such purchases, and for all 
'* debts due to the uncertificated bankrupt would be invalidated. The 
Legislature, by several statutes, have protected all such payments by 
'* and to, and all dealings and transactions with, the bankrupt bona fide 
" mode or entered into without notice of the act of bankruptcy before the 
fiat; but there is no provision by the statute law for such payments, 
dealings or transactions, after the fiat; and the only way by which they 
“ can be rendered valid and great confusion, inconvenience and hardship 
prevented, is by adopting the latter construction, and holding t\|at the 
'* bankrupt acquires the property, and contracts, for the assignees* who 
"*' may, whenever they please, disaffirm his act, but until, they do so, his 
" acts are all valid." It is thus clear that the English cases deal with the 
question as ono of reasonable construction, and it appears to me that the 
whole of the reasoning is applicable under the Indian Insolvency Act. I 
see no substantial difference on the point now before us between the Indian 
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|g §3 Insolvency Act and the English Bankruptcy Acts, viz., 6 Geo. IV, cap. 16, 
Sep. 7 . Sections 63 and 127, 1 & 2 Will. IV, cap. 56, Section 26, and the Bankruptcy 

1 * Act, 1883, Sections 44, 58 and 118. The provisions as to vesting are similar. 

Ai*^EL- [82] I agree with the learned Chief Justice that they are applicable under 
Laxe II ^ 12 Vic., cap. 21, especially as the question is one of reasonable 
CtVllJ* construction to be put on similar provisions. I also agree in the opinion 
— ^ that the decision of the Privy Council in Kerakooae v. Brooks (1) is not an 

17M.ZK authority against their applicability,, and that, on the other hand, it is a 
clear authority in favour of their applicability. In that case, the uncerti- 
ficated Insolvent borrowed money for the purpose of purchasing goods to 
carry on a business; and in order to secure the advances, gave a bond and 
agreed in writing to execute a mortgage of the goods so purchased to the 
lender to secure repayment. He afterwards executed an assignment of the 
goods for that purpose. The business was carried on with the knowledge of, 
and without any objection by, the Official Assignee. The lender had neViCr 
possession of the goods assigned to him by the insolvent and the same re- 
mained in possession of the insolvent until his death. The Privy Council 
held that the insolvent’s after-acquired property was subject to the lien of 
the lender and that such lien was paramount to any claim of the Official 
Assignee under the insolvency. In their judgment the Lords of the Privy 
Council said: — ‘‘The Assignee’s right to the subsequently -acquired pro- 
“ perty is subject to two qualifications. In the first place, if the insolvent 
“ has acquired property subject to liens and obligations, then any property 
“ taken by the assignee under that state of things is taken subject to those 
“ charges and equities which affect the property in the hands of the insol- 
“ vent. The second qualification is this, that if the insolvent carries on 
“ trade at a subsequent period with the assent of the assignee of the estate 
“ under the Act, in the first instance the property which is acquired in the 
“ subsequent trade will be subject in equity to the charge of the creditors 
“ in that trade, in priority to the claim of the assignee under the first 
“ insolvency.” These qualifications are enunciated with reference to the 
particular facts of the case, and I agree in the opinion of the learned 
Commissioner that they are not exhaustive. ‘ 

The substantial question is whether according to the recent case of 
the New Land Development Association and Gray (2), the rule laid down in 
Herbert v. Sayer (3) and Cohen v. Mitchell (4) [83] is applicable to immove- 
able or real property and is not limited in its scope to moveable property. 

This case was decided in April 1892 and does not appear to have been 
cited before the learned Commissioner. The facts of that case were 
that a testatrix devised her real estate to her nephews, William Shurley 
and Joseph Shurley, as tenants in common. The nephews purported to 
convey the estate to a land company, vlio, in May 1891, entered into a 
contract for its sale to a purchaser. The purchaser discovered before com- 
pletion that in 1888 William Shurley had been adjudicated bankrupt 
and that he was still undischarged. Tne trustee in bankruptcy then inter- 
vened and claimed to be entitled to a moiety of the estate. The 
questionf'^or decision was whether an undischarged bankrupt could, even 
before the intervention of the trustee in bankruptcy, convey real estate 
acquired after the bankruptcy, to a bona fide purchaser for value, so as to 
give a good title to the purchaser as against the trustee. Whether the 
rule laid down in Cohen v. Mitchell (4) was not limited to goods was 


(1) 8 M. I. A. 339. 
(3) 5 Q. B. 965. 
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considered by Chitty, J , and by the Lords Justices on appeal. They all 1893 
held that it was so limited. Chitty, J , referring to the argument that Sep. 7. 

after-acquired real estate vests in the bankrupt and remains vested in him 

till the trustee intervenes and claims it, said. — “ I see no justification in App£l- 
the statute or the authorities for holding that the legal estate will first late 
vest in the bankrupt and then shift to the trustee when he intervenes ” Civil 

On appeal the Lords Justices expressed the same opinion Lord 

Justice Kay considered that “ where a bankrupt is carrying on business 17 M. 21 
and dealing with personal property, such dealing will to some extent 
consume it And if the trustee looks on and does not intervene, then 
the consumption of the property goes on as a consequence of the carrying 
** on of the business by the bankiupt ” He thought that it had nothing to 
do with real estate Lord Justice Lindley said, there is some sense in 
the doctrine as to personal estate But 1 have never heard it suggested 
by any body that it had the slightest application to real estate which 
passes by conveyance and not by delivery.” The case clearly limits the 
rule in Herbert v Saycr (1) and Cohen v Mitchell (2) to personal estate 
Though there was also anothei ground on which [34] the decision was 
supported, I feel myself bound to adopt the proposition laid down in that 
case by the Court of Appeal, even assuming that it was in the nature of a 
dictum 

The property in the case before us being what is known to English law 
as real property, I concur in the order proposed by my learned colleague 

17 M. 34 = 3 M.L.J. 250. 

APPELLATE CIVIL 

Before Sir Arthur J H Colima, Kt , Chief Justice, and 

Mr Justice Shephard 

Koolappa Naik (Plaintiff), Appellant v Koolappa Naik and others 
(Defendants)^ Respondents * [25th, 26th and 27th July and 

. 8th August 1893 ] 

Limitation — Adverse possession- — Hindu Law. 

The holder of an impartible ZLiiiindan died in 1822, leaving two widows and a 
daughter The widows entered on the estate and having successfully resisted a 
suit for ejectment brought by the rightful heir (the present plaintiff’s great- 
grandfather) in 1824, they and the survivor of them retained possession till 1870, 
when the last surviving widow died, and the daughter entered, Rhe or the Court 
of Wards, on her behalf, * retained poBsession till her death, in 1882, when the 
first defendant came in as the nearest then surviving sapinda of the last male 
holder. The plaintiff, who was the son of the elder undivided brother (deceased) 
of the first defendant, now sued in 1891 to recover the zemindari from him . 

Held, that the suit was barred by limitation 
[H., 41 P.B 1003 ] 

Appeal against the decree of T Narayanasami Ayyar, Subordinate 
Judge of Madura, West, in original suit No 26 of 1891 
Suit for possession of an estate. 

The facts of the case are stated sufficiently for the purpose^ of this 
report in the judgment of the High Court ^ 

The plaintiff preferred this appeal. 

Bhashyam Ayyangar and Dcsiha (^hariar, for appellant 
Subramanya Ayyar, for respondents Nos 1, 4, 5 and 6. 

Rajayopala Ayyar, {pr respondents Nos 2 and 3 

* Appeal No 61 of 1892 

(1) 6 Q. B 966 (2) L K 25 Q B D 262 
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The question in this appeal is whether the suit is barred by limita- 
tion. Vijayagopal, the last undisputed male [ 88 ] holder of the impartible 
zemindari of Sundayur, died in 1822, leaving no sons, but only two 
widows and a daughter. His rightful successor in the enjoyment of the 
zemindari was Kuppayasami Koolappa and, in 1824, he brought a suit 
against the two widows Ettakkammal and Krishnammal, but without 
success, and so the zemindari remined in the possession of the 
widows and the survivor of them till the death of Ettakkammal in 
1870. The plaintiff is the great-grandson of Kuppayasami and, in 
1891, claims in virtue of the same right as was asserted by him in 
1824. His suit having been dismissed, it is now contended in appeal 
that the suit is not barred by limitation, and that, although otherwise 
it would so be barred, the circumstances under which the defendants 
came into possession give the plaintiff a right of action against them. 
This latter point may be disposed of first. It is said that the defendant 
who belongs to the same branch of the family with the plaintiff, being 
his father’s younger brother, recovered the zemindari after the death of 
Vijayagopal’s daughter in 1882 as a member of the undivided family 
and for the family. Having recovered it on this footing, he is bound, it is 
contended, to deliver it up to the plaintiff, who, as the son of an elder 
brother of the defendant, has the preferential claim. It is true that if the 
zemindari had descended in the ordinary course and had not been usurped 
by the widows of Vijayagopal, the plaintiff is the member of the family 
who would be entitled to hold it; but assuming that the law of limitation 
does not allow the plaintiff to put forward this claim on its own merits 
his Vakil relies on the alleged conduct of the defendant. The claim does 
not appear to have been put on this footing in the plaint, and there is, in 
fact, no foundation for it. The defendant’s claim to the zemindari was 
based on the fact of his being the nearest sapinda entitled after the death 
of Ettakkammal’s step-daughter, and there is no evidence to show that 
he assumed possession as trustee for the family or otherwise than in his 
title of heir.* 

Apart from this contention, it is argued that the suit is not barred 
by limitation, because in 1870, when Ettakkammal died, the riglij of 
the other branch was not barred, and since that date the zemindari has 
not been held adversely by any one person or by persons claiming 
in succession to each other for more than twelve years. The fact is 
that since Ettakkammal’s death the zemindari has been in the enjoy- 
ment, first, of her step-daughter [38] till 1882 and subsequently of 
the defendant. The respondents’ Vakil relies on the case of Vijaya- 
sami V. Periasami (1) and contends that the suit is barred by limitation, 
time having begun to run in 1822, and nothing having since occurred 
to revive the plaintiff’s right of suit. In the case cited the Zemindar 
Gouri Vallabba Tevar died in 1829, and thereupon, according to the 
plaintiff’s case, his father ought to have succeeded. The latter’s 
claim was^ however ignored, there was litigation between other claimants 
in which ^Kathama Nachiar, a daughter of the late zemindar, was victori- 
ous; she was in possession till her death in 1877, and since that date the 
defendant, the son of her elder sister. It was held that the suit brought 
against him in 1881 was barred by limitation, because time bdgan to nm 

* [See Exhibit VI, p. 43, Exhibit X, p. 49.— Ed.] (1) 7 M. 242. 
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in 1820 and continued to run without interruption as against the descend- 
ants of the zemindar by his alleged wife the plaintiff’s mother. An 
attempt is made to distinguish this case from the present by pointing out 
that, whereas Kathama Nachiar died in 1877 after the Limitation Act of 
1871 came into force, Ettakkammal died in 1870 before the Legislature 
had laid down, in express terms, the rule which is contained m Section 29 
of the Act of 1871 The judgment in the reported case does not, however, 
rest on this circumstance and does not refer to Section 29 or the principle 
embodied in it. Nor do we understand how the supposed alteration of the 
law in 1871 could affect the rights of the parties either in this case or in the 
reported case The difficulty of the plaintiff’s position is to explain how, 
when time once began to run against his lineal ancestors and their right 
of suit had become barred, it can be said that time has ceased to run or 
the right of suit been revived No question of the plaintiff's right to be 
restored to his original title arises, because he has not succeeded in recover- 
ing possession It is hardly necessary, therefore, for us to express an 
opinion with regard to the view held in Bengal with reference to the 
question whether under the Act of 1859 the right was extinguished by an 
adverse possession exceeding twelve years; see Ooaaain Daaa Chunder v. 
laauT Chunder Nath (1), Gunga Oobind Mundul v The Collector of the 
Twenty-four Pergunnaha (2), and cases cited in Radhahat v Anantrav 
Bhagvant Deahpande (3) In our opinion, the case cannot be distinguished 
from Vijayaaami v. Pcnaaami (4) The plaintiff's claim [37] cannot, like 
the defendants’ title, be reconciled with the lawfulness of Ettakkammal’s 
possession. Her holding of the zemindan was adverse to the plaintiff’s 
ancestor, and from the date of its commencement when his cause of action 
arose, time began to run, and it has continued to run without intermission. 
The appeal is dismissed with costs. 


17 M. 37 = 3 M.LJ. 276. 
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• Before Sir Arthur J H Colima, Kt , Chief Justice, and 
Mr. Juatice Shephard. 


llANGANAYAKULU AND OTHERS (Plaintiff 8 NoB. 1 and 4 and 
Repreaentafivc of plaintiff No. 3), Appellants v. Prendeiigabt 
(Defendant), Rcs]wnaent * [10th and 11th August and 

10th September, 1893 ] 

Police Act {Madras) — Act XXIV of 1069, Sections 21, 49 — Procession likely to cause 
breach of the peace — Powers of police — Removal of banners from persona in the pro 
cession 

A procesBioD of Hindua earned certain bannerB and the Superintendent of 
Police was of opinion that a breach of the peace would be occasioned if these 
banners continued to be displayed, and in good faith, for the purpose of prevent- 
ing such breach of the peace, he took away the banners from certain persons in 
the procession . ^ 

Held, that the action of the Superintendent of Police was not justihed by 
Madras Police Act, 1659, Sections 21, 49, and that he was accordingly liable for 
the trespass. 


* Second Appeal No. 1679 of 1692 

(1) 3 C 224 (2) 11 M. I A. 346. (3) 9 B 190 (220). (4) 7 M 242 
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infs Second appeal against the decree of G. T. Mackenzie, District 

Sep. 19. Judge of Kistna, in appeal suit No. 1167 of 1892, modifying the decree of 
- 0. V. Nanjundayyar, District Munsif of Masulipatam, in original suit 

ApIel- No. 19 of 1890. 

LATE The facts of the case were stated in paragraphs 2 and 3 of the Dis- 

ClviL. trict Judge’s judgment as follows: — 

— -j— “ This is a suit by four Hindu residents of Masulipatam town 

* against the Superintendent of Police of the Kistna district, who inter- 

M. L. J* ** fured with a procession in the streets of Masulipatam on October 

iwE’ “ 3rd, 1889. Plaintiffs ask for a declaration that they may pass in 

“ procession through the streets ‘ with dress, music, symbols and other 
accompaniments,’ and they claim Rs. 100 as damages [38] for 
“ the interference. The District Munsif gave plaintiffs a declaratory 
“ decree, but refused to give any damages. The District Munsif, at the 
“ same time, ordered the Superintendent of Police to bear all the costs 
of the suit. Against this decision the defendant appeals, and an objec- 
“ tion memorandum is lodged on behalf of respondents claiming the 

damages that were asked for in the suit and asking that the declaratory 
“ decree be made more definite. 

“ The facts in this case are few and simple. Certain Muhammadans 
** of Masulipatam informed the S^uperintendent of Police that there was a 
bad feeling among some Muhammadans in the town, because of an idea 
that the Hindus in the procession at the Hindu festival caricatured 
Muhammadan emblems: an anonymous petition to the same effect was 
“ sent to the District Magistrate, and he sent this petition to the Superin- 
“ tendent of Police with the following note: — * I suppose you are keeping 
“ your eye on the Dasara performances to prevent any differences with 
the Muhammadans, vide the enclosed.’ On this paper the Superintond- 
“ ent wrote an order to the Town Inspector, directing him to give notice 
“ by beat of tom-tom that persons were not to imitate Muhammadan dis- 
“ guises without a license from the Superintendent. On the same day a 
** Hindu procession was stopped in the streets by the Town Inspector and 
** Station Officer. They sent word to the Superintendent, and he at once 
“ came to the spot. The Town Magistrate, a Brahman, was also present. 
“ The Superintendent inspected the Sivamandiram and decided that it” did 
“ not resemble a Muhammadan taboot and, therefore, let it pass. He 
“ caused a flag to be unrolled on its staff, so that it should no longer resem- 
“ ble a Muhammadan ‘ pir.’ He took possession of two banners which bore 
**on one side the device of the crescent and the star. He turned out 
“ of the procession some singers who were clad in tinsel caps and robes. 
“ He then permitted the procession to proceed. On the following day 
he refused to reconsider his decision and to grant licenses to plaintiff 
“ except on conditions.” 

The District Judge held that the defendant had acted bona fide. 

The District Munsif passed a decree as follows: — 

“ Itc<fe decreed that the plaintiffs’ right to celebrate in the public 
“.streets of Bandar town the festivals with jundas (flags) and Ramabajana 
“ as it was done in the year 1889 is established, [39] that the said festival 
“ be allowed to be celebrated on proper occasions and in a proper manner 
“ without causing obstruction either to the worship of people cJf other reli- 
“ gions or to the festivals relating to them and that the defendant or his 
“ subordinates do refrain from causing obstruction cut any time except when 
“ there may be breach of peace,** 
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The District Judge modified this decree by striking .out the words 
which are printed above in italics. 

The plaintiffs preferred this second appeal. 

Pattabhirama Ayyar and Sriramulu Baatri, for appellants. 

The Acting Government Pleader (Buhramanya Ayyar), for respondent. 

JUDGMENT. 

Collins, C J. — This was a suit brought by four Hindus against a 
Police Superintendent of the Kistna district, asking for a declaration that 
they have a right to eelebrate a festival in the public streets of Masuhpatam 
with Such music, garments, ensigns, &c., as the plaintiffs may like, for an 
injunction restraining defendant and his subordinates from mterfenng 
with such procession and for damages for taking possession of certain 
banners and removing certain caps, &c., from some of the procosBionists. 
Both the Lower Courts agreed in granting the plaintiffs a declaration 
that they had a right to celebrate in the public streets a certain festival, 
but an injunction was refused and no damages awarded for taking poBSGS< 
Sion of the banners. 

The only point that was argued in second appeal was that the 
plaintiffs were entitled in all events to nominal damages for the wrongful 
act of the Police Superintendent in taking away the plaintiffs’ banners. It 
was not disputed that the banners were taken away by the orders of the 
defendant, but it was contended that the defendant acted in good faith, 
that he was justified in so doing, as he believed these particular banners 
were obnoxious to the Muhammadans, and if carried, would produce a 
breach of the peace 

It is not disputed by the Government Pleader that the plaintiffs had a 
right to pass in procession through the streets of Masuhpatam, and the 
only question that arises is, was the defendant justified in taking posses- 
sion of the banners which undoubtedly he removed from the procession. 
I carefully guard myself in this judgment by stating that it is the powers 
of the police in this district alone that I am dealing with, and both 
Mr fatta-[40] bhirama Ayyar, the Vakil for the appellants, and the Gov- 
ernment Pleader admit that the powers of the police over processions are 
defined by the Madras Police Act XXIV of 1859 Section 49 of that Act 
defines the powers of the police — they may direct the conduct of all 
asaemblies and processions in the public streets, prescribe the routes by 
which and the time at which such processions may pass, keep order in the 
public streets and prevent obstructions; they may also regulate the use of 
music in the streets on the occasion of native festivals and may direct 
crowds of twelve or more persons to disperse when they have reason to ap- 
prehend any breach of the peace. The powers thus given to the police are 
large and set out with particularity, but I fail to see that the Superintendent 
of police has any power to remove from the procession any banners belong- 
ing to the processionists and to order those banners to be taken to the 
police station. I am of opinion, therefore, that the respondent in taking 
possession of the banners committed in law a tortious act, bu^under the 
circumstances I give only nominal damages, via., one rupee: in fact only 
nominal damages has been asked for. TJie decree must be modified 
accordingly, and in other respects I would dismiss the appeal. 

It is also alleged that the defendant turned out of the procession cer- 
tain persons wearing tinsel caps and robes Whatever right of action these 
persons may have against the defendant, it is impossible to say that the 
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ItH. plaintiff? are entitled to damages. The action was really brought for a 
Sep, 19, declaration and also an injunction against the defendant. The plaintiffs 

have succeeded in obtaining a declaration against the Superintendent of 

ApPEiir Police, and no question was raised before us whether such a declaration 
LATE ® proper one or whether the four plaintiffs could jointly bring ^uch 

Civil, an uetion. The District Munsif has found that the plaintiffs preferred a 

- ■- seriously false allegation that their procession was entirely stopped, and 

17 M, bating into consideration all the circumstances of the case, I would direct 
37^3 that each party bear his and their own costs throughout. 

Shephard, J. — As is observed by the District Judge, this case is 
really a simple one. It has been unnecessarily complicated by the nature 
of the relief asked for and by the defence set up by the defendant. The 
simple question is whether the plaintiffs have suffered any wrong at the 
hands of the defendant, and, if so, to [41] what damages they are entitled. 
That is the ^ only question that ought to have been tried, for the case 
is not one in which a declaration or injunction is either necessary or 
proper. On the contrary, such relief is obviously futile, for it could bind 
only the defendant personally. There is, however, no appeal filed on his 
behalf, and it is only necessary to mention it as a reason for dismissing 
the appeal so far as it seeks to obtain any relief of that character for 
the plaintiffs. 

We must take the finding of fact as recorded by the District Judge in 
paragraph 8 of his judgment. There it is found that the defendant took 
I^ssession of two banners, and that he turned out of the procession some 
singers, and then permitted the procession to proceed. It is of theSe acts 
that the plaintiffs complained in the 9th paragraph of the plaint. It is 
not explained how the plaintiffs come to treat these acts of tne defendant 
as torts for which they have a joint right of action. No objection, how- 
ever, was taken on that ground. The District Judge holds that the 
defendant was justified in doing what he did, because there was danger 
of breach of the peace and the action was taken in good faith to prevent 
it. It is this ruling which is questioned in the appeal before us. • 

Prima facie the act of the defendant in taking away banners from 
the hands of the plaintiffs and keeping them is wrongful. That is th«e 
only act of which the plaintiffs personally complain. Such an act con- 
stitutes a trespass, and however laudable the motive may have been, 
the injured person is entitled to damages. The defendant can only be 
excused from liability if it is shown that, as a Superintendent of Police, 
he was by law justified in doing what otherwise would have been 
wrongful. 

The 49th Section of the Madras Police Act gives the Superintendent 
power, as occasion requires, to direct the conduct of all assemblies and 
processions and prescribe the routes by which they may pass. It also 
gives him power to regulate the uSe of music in the streets on the 
occasion of festivals and ceremonies, and lastly to direct all crowds of 
twelve or if!ore persons to disperse when he has reason to apprehend 
any breach of the peace. 

Section 21 of the same Act declares the general duties of police officers 
including that of using their best endeavours to preserve the peace. It 
is argued on behalf of the respondent that these provisions of the Act 
justified him in taking away the banners [42] from the plaintiffs, 
and that, although an express power to do ^ucn acts is not given by the 
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Act, it muBt be t^ken to be Included in the larger powers which are con- 
ferred. It may not unreasonably be said that on occasions serious incon- 
venience and risk of disturbance is likely to occur if the police does not 
possesB the power of depriving persons of banners, emblems or other 
objects which are calculated to provoke a breach of the peace on the part 
of persons to whom they are obnoxious. We must, however, see whether 
such a power is conferred by the legislature With regard to processions 
express provisions are made of particular character, and under certain 
conditions power is given to disperse crowds The latter provision does 
not, in my opinion, relate to processions. With regard to processions the 
Superintendent may, as occasion requires, do certain things, but the 
Act does not Say he may take away flags or obnoxious devices carried by 
members of the procession, and I do not see on what principle it can be 
said that the legislature intended to give this power by implication. On 
the contrary, ;the mention of specific things which may be dona is 
unfavourable to any inference in favour of measures which are not 
mentioned. 

In my opinion, the respondent has failed to show that his acts 
are rendered legal by the provision of the Police Act, and it is not 
said that there is any other statute under which he can claim immunity. 
Chapter XIII of the Criminal Procedure Code gives the police certain 
powers in the way of preventive action, but the present case cannot 
be brought within its provisions. It follows that the District Judge 
was wrong in refusing to give damages, but having regard to the 
other findings of the District Judge and the finding of the District 
Munsif on the question of damages, I think that nominal damages only 
should be awarded. 

I would modify the decree of the District Judge by giving the 
plaintiffs one rupee damages. In other respects I would dismiss 
the appeal, and I would direct each party to bear his own costs, 
throughout. 
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. [48] APPELLATE CIVIL 

Before Mr Justice Muttuaami Ayyar and Mr. Justice Best 

SiRiPARAPU Eamanna (Plaintiff), Appellant v. 

Mallikarjuna Prasada Nayudu (Defendant), Respondent * 

[20th March and 26th April, 1^3.] 

Rent Recovery Act (Madras) — Act VIII of 1665, Sections 4, 7, 11 — Enhanced rent on 
irrigated land— Customary contribution to a temple — Implied contract. 

A zemindar tendered to raiyats on hia estate pattas providing (inter alia) for 
the payment of (1) certain fees to a Hindu temple, (2) rent in which the land 
assessment was consolidated with a water-cess in respect certain land irrigat- 
ed under the Eistna ameut There was nothing, to show that the former of 
these items constituted a charge on the land and the later had not t^^n sanction- 
ed by the Collector under Bent Becovery Act, Section 11, but it wall found that 
both had boen paid by the raiyats for njany years The Court of first appeal 
held on this finding that there were implied contracts on the patt of the ra^nts 
to pi^ boHi items : 

Held (1) that the temple fee was prtma facte voluntary and should not be 
treated ns a payment which the zemindar could compnl a raiyat to make and 
consequently that the patta tendered ^o him was ^ an improper patta; 
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(2) that the finding as to the existence of an implied contract to pay the second 
of the above items was a finding of fact and must, therefore, be accepted on second 
appeal; and was a correct finding, in accordance with the ruling in Venkatagopd!. 

V. Rangappa (7 M. 866). ^ 

The first proviso to Kent Recovery Act, Section 11, is not restricted in its appli- 
cation to rates of original rent as contradistinguished from its enhancement on 
account of improvements. 

I , 27 M. 332 (337) =18 M.L.J. 429; 28 M. 427 (432); 30 M. 498 (499) =17 M.L.J. 
433= 3 M.L.T. 17; 9 Ind. Cas. 41=9 M.L.T. 191= (1911) 1 M.W.N. 6; 9 Ind, 
Cas. 169=21 M.L.J. 166=9 M.L.T. 329 (331); 13 M.L.T. 361 (366).] 

Second appeal against the decree of G. T. Mackenzie, District Judge 
of Kistna, in appeal suit No. 176 of 1889, reversing the decision of S. H. 
Habibuddin, Special Assistant Collector of Kistna, in summary suit 
No. 2 of 1889. 

Suit by a tenant to set aside a distraint. 

. The facts of the case appear sufficiently for the purposes of this 
report from the judgment of the High Court. 

A The plaintiff preferred this second appeal. 

Parthasaradhi Ay yang at, for appellant. 

Pattahhirama Ayyar, for respondent. 

JUDGMENT. 

„ [«] This is a second appeal from the decree of the District Judge of 

Kistna, disallowing appellant's claim with costs. Kespondent is the 
zemindar of Devarakota and appellant is a jirayati raiyat in his zemindari. 

A patfa was tendered for fasli 1297 by the former, but the latter refused to 
accept it. The zemindar then distrained the raiyat's property for arrears 
of rent which he claimed for 1297 and the tenant sued to set aside the 
distraint as being illegal. The question for determination was whether the 
patta tendered, Exhibit I, was one which appellant was bound to accept and 
the requirement of Section 7, Act VIII of 1865, was thereby complied , 
with. Appellant objected to two items in Exhibit I viz.^ the rate of 
Rs. 9 8-0 per acre charged on dry land irrigated under the Kistna anicut, 
and the fee entered as payable to a temple at Sivaganga. The Special 
Assistant Collector considered that the consolidated wet assessment 
of Rs. 9-8-0 per acre was too high and that the usual dry i;ate 
of Rs. 2-2-0 plus a water rate of Rs. 4 per acre was the proper charge. 

As to the contribution claimed for the Sivaganga goddess, ho thought 
its inclusion in the patta to be unobjectionablcf as he found it to bo a 
charge warranted by established usuage. On the former ground he held 
that appellant’s refusal to accept the patta was justifiable and decreed his 
claim with costs. On appeal, however, the District Judge found that the 
patta tendered for 1297 was similar to pattas tendered in previous faslis, 
that they all contained the fee payable to the Sivaganga temple and im- 
posed a consolidated wet rate Rs. 9-8-0 per acre on lands irrigated with 
Kistna water, and that the consolidated rate and fee had been paid for 
twelve years or more. He concluded that payment of rent at a particu- 
lar rate of a fee for a series of years created a presumption of a 

contract and that the tenant did not rebut the presumption. Adverting 
to the evidence that appellant had twice asked the zemindar to reduce 
the rate, the Judge observed that it was not sufficient that the raiyat 
murmured against t.he rate now and then, but that it was incumbent upon 
him to get it lowered by the Revenue Courts. In the result he reversed 
the decree of the Special Assistant Collector and dismissed respondent's 
suit with costs. Hence this Second appeal. 
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For the appellant, it is contended (1) that the Collector's sanction not 
having been obtained for enhancing the rent, the patta tendered was not a 
proper patta, (2) that in the circumstances of [4fl] this case there 
was no presurhtive evidence of a contract to which Courts can give effect, 
and (3) that the fee entered in the patta for the Sivaganga goddess was 
unauthorized. As regards the fee payable to the temple at Sivaganga, 
it can only be included in the patta under Section 4 of Act VIII of 1865 on 
the ground that it is payable with lent according to established usage or 
law. A duty to contribute to the expense of a temple is not an ordinary 
incident of the relation of landlord and tenant, nor has it any connection 
with the prayati tenure on w^ich the raiyat holds his land. Prima facie, 
the contribution is voluntary and unless the fee is shown to be a charge 
on the land, it cannot be treated as a payment which the zemindar can 
legally compel the raiyat to make. Suppose the raiyat to be a Muham- 
madan or a Christian it is obvious that in no sense would he be bound to 
make it Moreover a tenant may, atrhis pleasure, discontinue a voluntary 
payment although he may have made it for several years, and there is 
nothing m this case to show that the fee is a charge on the land Wo do 
not agree in the opinion of the Judge that appellant waS under a contrac- 
tual obligation to pay the fee claimed for the goddess at Sivaganga 

As regards the consolidated wot rate on land irrigated with Kistna 
water, there can bo no doubt that before imposing it on the tenant against 
his will, the zemindar ought to obtain the sanction of the Collector under 
the first proviso of Section 11 of Act VIII of 1065 That section provides 
that nothing contained in it shall affect the right of any landholder, with 
the sanction of the Collector, to raise the rent upon any land in conse- 
quence of additional value imparted to it by works of irrigation or other 
improvements executed at hiS own expense or constructed at the expense 
of Government and for which an additional revenue is levied from him 
Rameaam v Bhanappa (1) and Naraaiinha Naidu v Ramaaami (2) are 
authorities for the proposition that the addition of water-cess to land assess- 
ment is an enhancement of rent within the meaning of the proviso and that 
the addition, in whatever form it is made, whether as a consolidated wet rate 
or as water rate in addition to the prior rent, requires the Sanction of the 
Collector The principle is that land assessment and water-tax are designated 
revenue when they are paid to the Government, whilst they are [W] called 
rent when paid to the zemindar In the case before us, it is conceded 
that no such sanction has been obtained and the real question therefore is 
whether a contract can b*e inferred from the facts found to pay a consoli- 
dated wet rate for the future In this connection two subsidiary ques- 
tions arise for consideration, viz., (1) whether the first proviso in Section 11 
is restricted in its application to rates of original rent as contradistinguished 
from its enhancement on account of improvemenis, and (2) whether in the 
circumstances of this case, the Judge properly Inferred a contract to pay 
the consolidated wet rate. Ab to the first, we see no reason why a 
contract between the landlord and tenant should not bind them in the 
case of enhancement of rent, whilst it is binding when ifc relates to tho 
cfriginal rent. Having regard to the words of the proviso " Notning herein 
contained shall affect the right to raise the rent," Ac , we think the 
intention was not to preclude the parties from regulating the enhancement 
as well as the original rent by contract, by to constitute the Collector’s 
sanction as conclusive evidence that the enhancement is proper in cases 

(1) 7 M. 182. (2) 14 M. 44 
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in which there is no contract. Further the sanction of the Collector is 
prescribed for protecting the tenant against undue or excessive enhance- 
ment, and when there is a binding contract the tenant needs no such 
protection as he is a party to the contract. 

The second question is whether upon the facts found a contract can 
be lawfully implied. Tho&e facts are (1) that the tenant has paid the con- 
solidated wet rate for twelve years or more, (2) that he has accepted pattaa 
in the previous faslis providing for payment at that rate and that though 
the raiyat asked the zemindar to reduce the rate twice without success, 
he has taken no action in the Revenue Courts in order to get the raten 
lowered during the long interval of twelve years or more. It is also in evi- 
dence that the sharing system was in force in this village till faSli 1278, 
that fixed money rents were introduced in fasli 1279, and that the raiyat 
since paid tlie rates mentioned in the patta tendered up to fasli 1296. On 
^the other hand, the usual dry rate fs Rs. 2-2-0 per acre and if Rs. 4 are 
added to it for water rate, the total charge would amount to Rs. 6-2-0 
per acre, whereas the consolidated water rate is Rs. 9-8-0, Rs. 3-6-0 
in excels of the revenue which raiyats have to pay in Government 
villages. The Judge's finding amounts in substance to this, viz.y when a 
[ 47 ] consolidated rate had been paid for seventeen years, a contract to 
pay at the same rate in future years may be reasonably inferred and such 
contract precludes an enquiry how far that rate is excessive in comparision 
with the rates paid by raiyats in Government villages. Again, the question 
whether there was an implied contract or not is one of fact and we are 
bound to accept the finding. In the Full Bench case (Venkatagopal v. 
Rangappa (1),) it was held that a contract was properly implied from 
payment of the same rate of money rent for a period of fourteen years. 
In that case the history of rent law as to rates of rent was considered by 
the Full Court, and it was pointed out in what oases a contract to pay 
a particular rti^e may be presumed and how the presumption may bo 
rebutted. In the case before us no change of circumstances and no 
special causes are shown which may be accepted as rebutting the presump- 
tion of an implied contract. The decision of the Judge that there was 
a contract to pay the consolidated wet rate entered in the patta is correct. 

We are, however, constrained to hold that tjie patta tendered was not 
a proper patta, as it contained the fee payable to the temple at Sivaganga, 
and reversing the decree of the District Court, \ye set aside the distraint. 

As the appeal has failed in regard to the consolidated rent, which is 
the most important item in dispute, we direct that each party bear his 
own costs throughout. 


( 1 ) 7 M. 865. 
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, 17 M. 18. 

[18] APPELLATE CIVIL. 

Before Sir Arthur J, H. Collins, Kt. Chief Justice and 
Mr. Justice Shephard. 


Malla Reddi AND ANOTHER {Defendants Nos. 2 and 1), 
Appellants v Padmamma and another {Plaintiffs Nos 1 and 
2), Respondents.* [15th November, 1892 and 
24th July. 1893 ] 

Hindu law — Illatom 3on-in-law — Inheritance — Survivorship 

The father since deceased of the second defendant took into hia family an 
illatom Bon-in.law, who died, leaving a son After the death of the son. one of hia 
two daughters (who were hia only children) sued to recover a one-fourth share of 
the property left by the second defendant’s father ’ 

Held, that the plaintiff was entitled to recover, in the absence of proof of a 
custom by which the rights of the plaintiff’s father should have passed by BUTvi> 
vorship to the second defendant 

Second appeal against the decree of C Ramachandra Ayyar, Acting 
District Judge of Nellore, in appeal suit No 62 of 1889, confirming 
the decree of T Ramachandra Rau, District Munsif of Nellore, in original 
suit No 282 of 1887. 

The first plaintiff was mother of the second plaintiff and sister of the 
first defendant, and they were the sole descendants of the illatom son-in- 
law (deceased) of the second defendant's father. The second defendant 
was the husband of the first defendant, and he was in posscBsion of the 
property left by his father. The present suit was brought to recover a 
one-fourth share of the property. 

The second defendant claimed to have become entitled to the whole 
estate, as the last surviving member of a Hindu coparcenary, on the death, 
without male issue, of the first plaintiff’s father, the son of the illatom 
Bon-in-law above referred to 

The Tiower Courts held that the first plaintiff and the first defendant 
were jointly entitled to a moiety of the property in question and passed 
decrees as prayed. 

[49] The defendants preferred this second appeal. 

Seahagiri Ayyar, for appellants. 

Ramachandra Rau Saheb, for respondents. 

Order — The father of Lakshmi Narasa Reddi (grandfather of the 
first plaintiff and the first defendant) was taken into the family of the 
second defendant’s father as illatom son-in-law. Lakshmi Narasa Reddi 
died without male issue, leaving two daughters, the first plaintiff and the 
first defendant The first plaintiff and her son claimed both by virtue of 
wills said to have been executed by Lakshmi Narasa Reddi and his wife 
and also by Hindu law. 

As no evidence was adduced on either side, the claim so far asvit was 
based upon the alleged wills failed, and the only question now is-\^ether 
the first plaintiff is entitled to one-fourth, i.e., half of the half-share of her 
late father. Both Courts have decreed in her favour and defendants 
have appealed. 

For the purposes of the present appeal it may be taken that the 
property was the property of the second defendant's father's family in 
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which plaintiff’s grandfather was an Ulat'om son-in-law. He was, there- 
fore, entitled to equal rights therein with the second defendant’s father, 
and the question is whether, on the death of Lakshmi Narasa Reddi, these 
rights passed by survivorship to tlie second defendant. Ordinarily under 
Hindu Law the relation of coparcenary, of which the right of survivorship 
is an incident, is only possible between descendants of a common paternal 
ancestor. In Hanumaniamma v. Rami Rcddi (1) it was considered 
unsafe (p. 283) to infer that the affiliation by illatom is analogous to 
adoption in any other respect save in the circumstance that the illatom 
son-in-law is regarded for purposes of interitance as a member of the 
family into which he is admitted. In (lienchamma v. Subhaya (2) an 
issue was sent as to whether there can be coparcenary between an adopted 
son and an illatom son-in-law, but no evidence being produced it was 
held that in the absence of proof that the right of survivorship is an inci- 
dent of custom it cannot be treated as such. The decision of Scotland, 
C. J., and Innes J., in Mopnr Adcmrna v Dhamavarapu Subha Reddi (3) 
is [80] no doubt in conflict with the later decisions, but no evidence was 
taken in that case, and it \vas inferred that there was coparcenary, 
because the illatom custom w'as a mode of affiliation. 

We think it is not safe to attach to the usage all the incidents of 
adoption without specific evidence. We shall, therefore, ask the District 
Judge to try the following issue* — 

“ Whether according to illatom Custom the second defendant excluded 
** the daughters of Lakshmi Narasa Ueddi from succession, and whether 
“ their father’s undivided interest survived to the second defendant?” 

The finding is to be returned within two months from the date of the 
receipt of this order; and seven days, after the posting of the finding in 
this Court, will be allowed for filing objections. 

The finding of the District Judge was as follows: — 

” I am of opinion that the evidence adduced is not sufficient to find 
” upon the issue sent down by the High Court for the second defendant.” 

This Second appeal having come on again for final hearing, tl^e Court 
delivered judgment as follows : 

JUDGMENT. 

We accept the finding and dismiss the appeal. 


17 M. 50»3 M.L.J. 247. 

APPELLATE CIVIL 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Malltkarjuna Prasada Nayudu {Plaintiff), Appellant v. 

Lakshminarayana (Defendant), Respondent 
^ [20th March and 26th April, 1898.] 

Rent Recovery Act {Madras) — Act VIII of 1865, Section.^ 9, 11 — Sanction by Collector of 
enhanced rates of rent — Implied contract to pay rent at a certain rate. 

In a suit brought by tho Collector of a district, as receiver of a zamindari, 
against a tenant on tlie estate to enforce the exchange of patta and muchalka, it 
ap[>eared that the rent demanded was assessed at an enhanced rate, and comprised 
a consolidated wet rate imposed on account of irrigation. To the enhancement of 


* Second Appeal No. 1696 of 1891. 
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the rent by the addition of the water rate eanction of the Collector required 
by the Rent Recovery Act, Section 11, first proviso, had not been obtained • 

Held, that such sanction could not be implied from the fact that the Collector, 
as [61] such receiver, had caused the provision in question to be inserted in the 
patta, and now sought to enforce it by suit 

Upon the question whether from the fact that the tenant, had paid the water 
rate in question for some years previously an implied contract to pay it for the 
future could be inferred, held upon the facts of the present case that no such 
contract could be inferred. 

With reference to the Full Bench decision in Venkatagopal v Rangappa (1), 
the Court stated what was the principle to be kept in view in considering whether 
an implied contract to pay enhanced rent could be inferred 

[R., 4 Ind. Cas 1136 (1137) =6 M L.T 264, 9 Ind. Caa. 169 = 21 MLJ 156 = 9 M 
L T. 329 (331) ] 

Second appeal against the decree of G T Mackenzie, District Judge 
of Kistna, in appeal suit No 762 of 1890, modifying the decision of C 
Venkata Jagga Rau, Assistant Collector of Kistna, in summary suit No 
107 of 1890 

Suit to enforce the exchange of patta and muchalka. 

The facta of the case appear sufficiently for the purposes of this report 
from the following judgment of the High Court 
Plaintiff preferred this second appeal 
Pattahhiranna Ayijai , for appellant 
Parthasaradhi Ayyangar, for respondent 

JUDGMENT 

These second appeals arise from suits brought by the receiver of the 
Devarkota estate to enforce the acceptance of pattas for fash 1298 by 
raiyats in the Jirayati village of Nidumole The raiyats objected to thiee 
items in the pattas tendered to them, viz , Nayaffvadi fees, tax on palmyra 
trees, and consolidated wet rates imposed on lands irrigated by the 
anicut channels from the Kistna As regards the first two items, 
both the Courts below decided in favour of the zemindar, and the raiyats 
have not appealed from their decision As for the wet rate, it is conced- 
ed no sanction has been obtained from the Collector as required by the 
first proviso to Section 11, Act YITI of 1865, but it is contended that 
such sanction was not necessary, and that, even if necessary, it must be 
taken to have been accorded, the wet rates being inserted in the pattas 
under the orders of the# Collector, who was the receiver The first 
proviso to Section 11 expressly prescribes the sanction of the Collector 
as a condition precedent to a valid enhancement of rent on account of 
improvements, and the intention is to protect the raiyatfe against 
excessive rates by requiring sanction by an officer competent to hold 
the balance even between the znmindar and the raiyats Nor do we 
consider the institution of these summary suits by tlie Collector in the 
m capacity of receiver to be equivalant to such sanction, the sanction 
contemplated by Sanction 11 being one judicially accorded upon (^sidera- 
tion of the rights of both parties to what is deemed a fair and equitable 
rate. In Rameaam v Bhanappa (2), it has been held that the addition of 
water-cess to the prior rent is an enhancement of rent wdthin the meaning 
of the section We consider, therefore, that the Judge was right in hold- 
ing that, m the absence of a contract, the sanction of the Collector Wl^^ 
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indispensable, and that no such sanction, as is contemplated by Act VIII 
of 1865, has been given in the cases before us. 

The next contention is that the Judge was in error in refusing to infer 
from the facts found a contract to pay the wet rate, and we do not think 
that it is tenable. The leading case on the subject is V enkatagopal v. 
Rangappa (1). The general rule laid down in that case is that payment 
of rent in a particular form, or at a certain rate for a number of years, 
is presumptive evidence of a contract to pay rent in that form or at that 
rate for future years so long as the relation of landlord and tenant may 
continue. It was also there held that the presumption may be repelled 
by proof (1) that the rate in question was paid under a mistake, (2) that 
it was intended to be paid only for a certain term of years, and that, 
on the expiration of that term, the parties meant to revert to their 
original rights, (3) that there has been a diminution in the extent of the 
holding, (4) that its value has diminished by the deterioration of irrigation 
or other works which the landlord was bound to maintain, and (5) that 
there was some change of circumstances which would entitle the parties 
to the agreement to an alteration in its terms without necessarily putting 
an end to the relation of landlord and tenant. The Court also observed 
that when there is no proof of such special cause for alteration of the terms 
heretofore subsisting between the parties, it must be decided that so long 
as the tenant elects to retain the holding, he is liable to the obligations in 
respect of rent which, it is to be inferred, from his past conduct that he 
has accepted. With reference to the general rule, the Judge considers 
that it is vague so far as it does not mention a specific number of years as 
sufficient to raise the inference of a contract and draws attention to Nara- 
simha v. Ramasami (2), wherein it was held that no contract as to future 
years could be inferred from a single lease extending over the brief 
period of five years. Again, in Apparau v. Naraaanna (3), it was con- 
sidered that the fact that the tenant paid rent at a certain rate for 
six years was not sufficient to establish an implied covenant to continue 
to do so for the future. The Judge appears to have ruled in some 
cases that a period of three years was sufficient as under the Bengal 
Tenancy^ Act, and observes that he is inclined to hold in the cases now 
under consideration that nothing less than seven years will be* long 
enough to satisfy the principle laid down in V enkatagopal v. Rangappa 

(1). In the case last mentioned, which was a Full Bench case, a 
contract was implied, as money rent was fohnd to have been paid for 
not less than fourteen years. We do not t^ink that, in the absence 
of an express enactment applicable to this Presidency, the Judge is 
right in fixing three or seven years as the period contemplated by the 
Full Bench case. The decision whether a contract can be implied 
must depend on the circumstances of each case. The principle, which 
ought to be kept in view, is that the distinction between an express and 
an implied contract consists only in the mode of proof, and that the cir- 
cumstan^aes from which a contract may lawfully bo implied must be 
such as will satisfy a reasonable mind that the real intention of the 
parties was that the particular rate in question should be the rate in 
future years so long as the relation of landlord and tenant may subsist 
between the parties, unless there is some special circumstance, such as is 
indicated in the Full Bench case rebutting the presumption. It may be 
that payment of rent at the rate in dispute for five or six years is not 
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sufficient where such payment is the only fact in evidehce It may 
also be that even when a particular rate haft been paid for a longer 
period, there may be other circumstances which repel the presump- 
tion In the cases now betoro us, however, there is no sufficient reason 
to doubt that the judge lias ai rived at a correct finding Apart from the 
fact that the wet late in dispute has been paid m no case for more than 
seven years, in many cases for four or live years only, and in some 

even for one and tliree years, it is found that the laiyats paid the rate 

with reluctance and much piotest It is found, fuither, that the areas 
over which it has been paid aie in many cases small and have varried from 

year to year Moreover, [64] it does not appear that the zamindar has 

incurred any expenditure in connection wuth works of irrigation 

We are unable, theiefore, to uphold the contention that the Judge 
was in error in liolding that it was not the intention of the raiyats that they 
should continue to pay the wet rate in dispute in all future years 
The appeals fail, and we dismiss tliem with costs 


17 M. 84. 
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Bcfoie Mr Justice Muttusarni Ayijar and Mr Justice Beat 


Biiupathi (Defendant), Appellant v Rajah Ranoayya Appa 
Rau (Plaintiff), Respondent * [20th and 2l8t March and 

21st April, 1893 ] 

Rent Recovery Act (Madras) — Act VIII of 1866, Sections 1, 11 — Sanction oranted by 
Head Assistant Collector — Procedure — Customary rent — Restraint on budding 

A Head Assistant Collector is competent to grant a sanction for the enhance- 
ment of rent under Kent Recovery Act, Section 11 

The granting of such sanction is a |udicial and not a merely administrative 
act and such sanction should nut be granted without first giving notice to both 
the landlord and tlie tenant, and hearing, and considering the contentions of 
boAi parties 

In a suit by the landlord to enforce the exchange of a patta and niuchalka, 
the tenant objected to the rate of rent imposed on part of the land, which was dry 
Fand converted into wet Held that the finding of the lower appellate Court 

that there was an implied contract to pay rent at such rate was not open to any 
legal objection 

It appeared that the patta tendered contained a stipulation for the payment 
of rent at a special rate for garden (jarib) lands watered by wells which had been 
constructed by the raiyat at his own cost, and also comprised a stipulation that 
the raiyat should not build on his holding The Court of first appeal held that 
the special rate of rent above referred to was customary and had been followed 
for many years 

Held, that there was no ground for interference on second appeal with the 
lower appellate Court’s decision regarding the former of the stipulations above 

referred to, but that the latter should be so modified as to prevent the raiyat 

only from raising any building incompatible with an agricultural holding 

[H., 24 M, 47 (64) , 26 M 262 (264) , 27 M 332 (337) =13 M L J 429 , 30 M.^166 (16*) 
= 17 MLJ 64 = 2 MLT 26; 9 Ind Cas 41=9 M L T. 191= (1911)^1 MW 
V 6, Com., 26 M 427 (433) ] 

Second appeal agninbl tlie decree of G T Mackenzie. District 
Judge of Kistna, in appeal Suit No j20 of 1888, modifying the [68] deci- 
sion of L. M. Wynch, Head Assistant Collector of Kistna, in summary 
suit No. 761 of 1887 
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Suit by the landlord to enforce the exchange of patta and muchalka. 

The facts of the case appear sufficiently for the purposes of this 
report from the following judgment of the High Court. 

The defendant preferred this second appeal. 

Parthasaradhi Ayyangar, for appellant. 

Subramanija Ayyar, for respondent. 

JUDGMENT. 

Plaintiff, respondent, is the zemindar of Nuzvid and appellants are 
raiyats in the Jeroyati village of Mantena comprised in his zamindari. 
The contest between tliem is whether the pattaa tendered for Fasli 1296 
were such as the raiyats were bound to accept. The first objection urged 
by them was that the land taken up for excavating Uppaleru drainage 
channel was not deducted from their holdings on the ground that the 
Government liad paid no compensation for the land so taken up to the 
zamindar. Both the Courts below allowed this objection, and the zamin- 
dar has not ajipcaled from their decision. 

The next item to which the raiyats object is the rate per acre 
imposed on dry land converted into wet. The rate claimed by the zamin- 
dar was Ks. 9-2-8 per acre, and the raiyats contended that the proper rate 
was the rate which had prevailed at the time of permanent settlement in 
1802. The Head Assistant Collector and the Judge inferred, from the 
facts wdiich they accepted as proved, a contract to pay every year Rupees 
9-2-8 per acre The contention on appellants’ behalf is that no contract 
can be lawfully implied, the rate of Rs. 9-2-8 having been paid not 
voluntarily, but under protest and with remonstrance. 

The finding that there was an implied contract being one of fact, the 
question we have to consider on second appeal is whether it is open to any 
legal objection. The Judge considers it proved that there has been a conti- 
nuous payment of Rs. 9-2-8 per acre from the years 1871 to 1885, and in 
the Full Bench case of Vcnhatagopal v. liangappa (1) in wiiich it was held 
that there was an implied contract, the same rate had been paid for 
fourteen years. It is then argued that the management of the® Nuzvid 
estate has alw^iys been oppressive and that the raiyats [56] protested 
against the rate of Rs. 9-2-8 in 1871 and 1880. We think thq^t the 
expression of discontent now and then was not sufficient and that the 
omission to resort to the Revenue Courts for redress for so long a period 
is significant. Again, the Judge observes that the same rate had been 
paid dowm to 1885 and subsequent to the dates of the alleged remonstrance, 
and that the reasonable inference is that the matter w^as settled between 
the parties. In this there is no error of law to justify our interference 
with the finding Moreover, there was a similar question raised with 
reference to the pattas tendered for the previous faali, viz., 1295, and it 
was also decided against appellants. Further, the Judge observes, and 
we think, very properly, that if it is reasonable for the raiyats to seek to 
revert to the faisal rate which prevailed in 1802, the zamindar may as 
reasonably go back to the sharing system wffiich is not agreeable to them. 
We are of opinion that the objection to the inference of a contract to pay 
at the rate of Rs. 9-2-8 cannot be supported. 

The next question is whether the Judge was right in treating as valid 
the sanction given by the Head Assistant Collector, Ramachandra Rau, 
for enhancing the rate to Rs. 9-2-8 for Fasli 1296 in the cases from which 
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second appeals Nos 601 and 682 of 1091 arise In connection with the 
patta tendeied tor 129.5, appelhiiits in those cases objected to the rate and 
contended that, as they luid excavated a distribution channel at a cost of 
Re 115, the zainindar ^vas not at libcity to enhance the rent without the 
sanction of tlie Collector Tlie Head Assistant Collector upheld their 
objection and diicctcd in his judgment that the cost of excavating the Sub- 
channel be deducted from tlie sist pavable to the zamindar After thi^ 
deduction had been made, the zamindar applied for sanction to laise the 
rent to Hs 9-2-8 pei acre on lands undei the channel, and on 23id June 
1087 the Head Assistant Collectoi gi anted the sanction, but without send- 
ing notice to the i ai\ ats and calling upon them to show cause w hy sanction 
should not be giaiited Appellants in second appeals. Nos 001 and 002 
of 1891 questioned the validity of the sanction on thiee giounds, viz , 
(1) that the Head Assistant Collector was not competent to giant the sanc- 
tion, (2) that the increase sanctioned was unreasonable, and (3) that 
the sanction was given without notice to them, but the Judge disallowed 
these grounds of objection The Leim Collectoi as dehned in Section 1, 
[ 67 ] Act VIII of 1865, includes the Head Assistant Collector and the 
first objection therefoie is entitled to no weight As regaids the omission 
to give notice, it was clearly an ineguhiiit\, foi the act of giving sanction 
IS a judicial act intended on the one hand to piotect the iai>at against 
excessive enhancement and on the othei to secuie to the zamindar what 
may be considered a fair and an equitable inciease A sound decision can, 
therefore, onl;y be arrived at aftei heiuing both paities and consideimg 
what is urged in the interest of each The sanction presciibcd by the 
proviso in Section 11 has the force of a binding contiact not onl\ for any 
particular /ash, but also for futuie years, and the povvei to give such sanc- 
tion is vested in the Collector as the officer competent to hold the balance 
evenly between the zamindar and the lai^at In oui judgment, it can 
only be properly exeicised after heaiing both sides and aftei considciation 
of the rights of both paities undei Act \'lll of 1065. We aie unable to 
accede to the contention on behalf of the zammdai that the granting of 
sanction under Section 11 is an admniistiative act and not defective by 
reason of the rai>ats not having been heaid Wc agiee, howevei, with 
the Jjudge that in the piesent case the ii r('gulaiit> was not mateiial since 
the Plead Assistant Collectoi had heaid what the laiyats had to say in the 
suit of fash 1295 Tlieie is tlie fuitlicT fact that the cost of “excavating 
the distribution channel liaj^ been deducted fioiii the sist pa}- able by the 
raiyats to the zamindar, and that the late chaiged in the case of those 
raiyats, who had iiicuiied no similai expi'iidituie was Rs 9-2-0 pci acie 
Anothei item to which exception is taken in all the second appeals 
18 the rate charged foi garden lands wateied b> veils sunk by the raiyats 
at their own expense The Head Assistant Collector found that the jarih 
rates now claimed w'cie customai} and that the\ had been paid foi a long 
senes of yeais, and the Judge has accejitial the finding In the case of 
Venkatagin Uaja v Pifchana (1), it was held that while in the case of 
lands watered bv wells newly constiucted b\ a tenant at his owi^cxpense 
he cannot be dtqnncd ef the benefit of the improvements made at Ins 
own expense^ he cannot, on the other hand, insist on a i eduction of 
the assessment m the case of old g.uden lands which had paid a [ 58 ] 
mamul garden rate There aie no grounds for inteifcrence in second 
appeal 
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The next objection taken by the raiyats is as to the stipulation that 
the raiyats shall not build houses on the land, and the Judge has allowed 
the stipulation to stand. The question whether a tenant can build on his 
lands was discussed in Ramanadhan v. Zamindar of Ramnad (1), and the 
decision arrived at in that case was that the tenant was not at liberty to 
turn land originally let for cultivation into a house site without the con- 
sent of the zamindar, and that he is only entitled to raise such buildings 
as are not incompatible with the character of his holding as an agricul- 
tural holding. The stipulation in the patta should be so modified as to 
prevent the raiyat from raising any building incompatible with an agri- 
cultural holding. 

The last objection taken is as to the tenant’s right to cut down trees, 
and on this point the Judge has decided in accordance with the decision 
of this Court in Appa Rau v. Ratnam (2). 

We modify the decrees of the District Judge so far as they relate to 
building on the land as indicated above and confirm them in other respects. 
The appeals having substantially failed, appellants will pay respondent’s 
costs in second appeals Nos. 681 and 682 The respondent not being 
represented in the other appeals, we make no order as to costs. 


17 M. 68=3 M.L.J. 211. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 


Rangasami Chetti (Plaintiff), Appellant v. Peuiasami 
Mudali (Defendant), Respondent.* [Slst January and 
Ist February, 1893.] 

Civil Procedure Code — Act XIV of 1882, Section 273 — Dismissal of an application for 
execution — Attachment of a decree — Execution of attached decree. 

The holder of a decree dated 1886 applied to execute it, but his application was 
dismissed in March 1887 on the ground that " no further steps had been taken.” 
[6P] It did not appear that any notice was given to him before the 'order of 
dismissal was made. Nevertheless the decree-holder proceeded to execute a 
decree of the judj^ment -debtor attached by him and brought to sale certain pro- 
perty which was in question in the present suit, and it was purchased bona fide 
by the present defendant who obtained a sale certificate from the Court. The 
present plaintiff claimed as assignee from the holder of the attached decree to 
execute it against the same land and now sued for a declaration that it was 
liable to be brought to sale by him and that the defendant’s purchase was void 
as against him : 

Held, (1) that under the circuiiislaiues of the case the attachment in execution 
of the decree of 1886 was subsisting at the time of the purchase by the defendant, 
(2) that a judgment-creditor who attaches a decree is competent to 
execute it. 

[R., 19 M. 219 (222).] 

Second appeal against the decree of C. Venkoba Chariar, Subordinate 
Judge of Tanjore, in appeal suit No. 382 of 1891, confirming the decree of 
A. Kup^sami Ayyangar, District Munsif of Kumbaconam, in original suit 
No. 198 of 1890. 

In June 1887, the father (since deceased) of the plaintiff became the 
assignee of a decree passed by the District Munsif of Kumbaconam in 1881, 
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and in execution he attached certnin land a6 property of the judgment- 
debtor. The present defendant objected that the land was his property 
The plaintiff now sued for a declaration that the land in question was not 
the property of the defendant and was liable to be attached in execution of 
the decree of 1881. 

It appeared that a suit was brought in, 1886 against the assignor of 
the above-mentioned decree and that the plaintiff therein obtained against 
him a decree winch was subsequently assigned to one flanuichandra liau 
In execution of the last-mentioned decree Ramachandra llau attached 
the decree of 1881 under Civil Procedure Code, Section 273, and having 
proceeded to execute it he brought to sale the land in question in this 
suit and the present defendant became the purchaser and obtained a sale 
certificate m 1888 

Ramachandra Rau’s application to execute the decree of 1885 was 
dismissed by an ordei made on the 19th March 1887 on the ground that 
no further steps had been taken, ’ but it did not appear that any previous 
notice had been given to the execution-creditor before that order was 
made, and it was found that the defendant waB a bona fide purchaser 

The plaintiff contended that the order of 19th March 1887 put an 
end to the attachment and that for that reason the defendant acquired 
no title by his purchase at the subsequent Court-sale [ 00 ] Both of the 
lower Courts overruled this contention and the suit was dismissed 

The plaintiff preferred this appeal 

Sankaran Nair and Panchapageaa Saatriar, for appellant 

Sankara Narayana Saatri^ for respondent 

JUDGMENT 

We think the order appealed against is right Both Courts considered 
that the attachment in execution of the decree in original suit No 75 of 
1885 of the decree in original suit No 252 of 1801 was subsisting at the 
date of the purchase by defendant at the Court-sale on 5th July 1888 It 
IB contended that an order was made on 19th March 1887 to the effect 
that the application for execution of the decree in original suit No 75 of 
1085 was dismissed on the ground that no further steps had been taken 
and ^hat this order put an end to the attachment, whether the attachment 
ceased at the date of thiB order or continued to subsist is a matter to be 
decided with reference to the circumstances of each case as observed by 
the Privy Council in Puddomonec Doaaec v Roy Muthooranath Chow- 
dbry (1) 

We observe that up to 16th March 1887 some steps had been taken 
and the application was dismissed on 19th March, and it does not appear 
that any previous notice was given to the execution-creditor before the 
order of 19th March was made Moreover, defendant was a bona fide 
purchaser at a Court-sale of the lands in question, and any irregularity 
in the proceedings which led to the sale cannot be relied on as a ground 
for setting aside the sale after it had been confirmed and a certificate 
issued See Rewa Mahton v. Ram Kiahen Singh (2) and Afoihmfl Mohun 
Ghoae Mondul v Akhoy Kumar Mitier (3) Another contention for appel- 
lant 18 that under Section 273 of the Civil Procedure Code the decree-holder 
in original suit No 75 of 1885 was not competent to execute the decree 
in original suit No. 252 of 1881 attached by him Section 273 expresBly 
authorizes the Court in such a case to apply the proceeds of the decree 
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1893 attached in satisfaction of the decree sought to be executed. This 
pEB. L clearly implies tlmt the attaching decree-holder ia entitled to 

* take all steps necessary for the realization of the proceeds of the attached 

A^£]> decree by the Court. The same view is taken by the Calcutta [61] 
LATE High Court in Peary Mohiin Vhowdhry v. Rontcsh Chundcr Nundy (1). 
Civil* In the view of the case which we take, it is not necessary to consider 

whether Article 12 or 11 of the Second Schedule to the Limitation Act 

governs the case. 

M. L* J. second appeal fails and is dismissed with costs. 

211 . 
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APPELLATE CIVIL 

Before Mr JiiHiiee MuMusami Ayyar ami Mr Justiee Best 


(tnanasammanda Pandaram (Plairitifl)y Pciitioncr v. 
Palaniyandi Pillai (Defendant), RespondenL* 

[11th September, 1893.] 

Limitatton Ad — Ad XV of 1877, Sedwn 25 — Date from winch time runs 

A registered lease provided that the rent should be paid on 30th Masi Tharana 
The mouth Masi in the year Tharana ended on the 29th day, which corresponded 
with 11th March 1885 A suit to recover the rent was filed on 12th March 1891 : 
Held, that the suit was not barred by limitation. 

[R., 24 C. 382 (384).] 

Petition under Provincial Small Cause Courts Act, 1887, Section 25, 
praying the High Court to revise the proceedings of T M. Kanga Chari, 
District Munsil of Triclimopoly, in small cause suit No. 538 of 1891 
Suit for rent. The District ^lunsif dismissed tiie suit as barred by 
limitation. He said. — The rent sued on was payable within 3()th Masi 
Tharana according to tlie rent deed. Now, there was no such day as 
“ 30th Masi in the year Tharana, the montli having ended with 29th Masi. 
“ Therefore time began to run from 29th Masi Tharana, equivalent \o 11th 
“ March 1884. See on this point Miyofti v. Polvill (2), quoted in Mitra’s 
“ Limitation, 2nd Edition. The rent deed being registered, plaintiff had 
six years from 11th March 1885. Plaintiff should have launched this 
“ suit on 11th March 1891, whereas the plaint was put into Court only on 
the succeeding day, namely. Pith March 1891. The suit is then time- 
“ barred. On this ground the suit is dismissed with costs.” 

[ 62 ] Plaintiff preferred this petition. 

Knahnasawmi Ayyar, for petitioner. 

Parthasaradhi Ayyangar and Srirangaehariar, for respondent. 

JUDGMENT. 

The question is whether the claim is barred by limitation. If there 
had beem thirty days in Masi of the year Tharana, the suit would not be 
barred; out in the year Tharana there happened to have been only 
twenty-nine days in Masi. Following the decision in Almas Banec v. 
Mahomed Ruja (3), we hold that the suit brought on the 12th March 1891 
is not barred. The decision in Migotti v. Colvill (2), referred to by the 
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District Munsif, i elates to computation ot a sentence on u prifaonei and is 1893 
not in point 11. 

We Set aside tlic deciee ot tlie Distiict Munsit and remand the suit 

for disposal on merits. App^l- 

The costs lutherto will abide and follow the result 

Civil. 


17 M. 62 = 4 M.L.J. 17. 

APPELLATE CIVIL 

Befoie Ml Justice M uttuaami Aijijai and Mr Justice Best 


Narayanahami Naidu {Defendant No 3), Appellant v 
Narayana Hau (Plaintiff), Respondent * 

[17th Apiil and 13th September, 1893 ] 

Mortgage — Ksiinguislimeiit of int umbramcA — Suit by punne memnb ram er— Decree for 
sale — Contrail Act — Ad IX of 1872, s 74 — Penal sum 

In March IBHl A purcliahed certain land and, in the same month, inortgat^ed 
it to B In June the land was attached in exerution of a decree In AugUHt A 
discharged the jiidgnient-delit with money borrowed from C, and he hyjKitliccated 
the land to him to secure repayment of (he loan 

In 1H82, B brought a suit on hia mortgage and obtained a decree, in execution 
of which the land vs as brought to sale and purchased liy him C was not a party 
to this suit In 1H8G B sold the land to 1) under an instrument, which recited 
that out of the p^irchase-money Rs 7G0 weio retained by the purchaser for pay 
nieiit of piior encumbrances, and the finding was that the piircbaser undertook 
to pay the debt owing to C C now' sued A and J) to enforce Ins hyptithecation 
Held, tliat C was entitled to a decree for sale 

[63] A stipulation in a bond that if the sum secured is not repaid with inter 

cst at 12 pel cent on a certain date, the luteiest shall be at 16 per cent from 

the date of the bond is not unenforceable 

[N.F., 8 C r L R 77 (78) , Appr., 6 A L J 549 (561) , R., 18 M 175 (178) , 25 M 

343 (346) =11 MLJ 421 , 34 M 119 (121) =6 Ind, Cas 781 = 20 MLJ 380 = 

8 MLT 132, 36 M 229 (263) =24 MLJ 136 = 13 MLT 20 , 2 C L J 288, 
if CPLR 76 (77) ; D., 24 M 171 = 10 MLJ 347 (349) , 26 M 637 (539) ] 

Second appeal against the deciee of C Venkobacliariar, Subordinate 
Jud^e of Tanjorc, in appeal suit No 69 ot 1891, modifying the deciee of 
T llaniFisami Ayvar, Distiict jMunsif of Tii uttaraipundi, in original suit 
No 219 of 1889 

Suit to recover principal and interest due on a hypothecation bond 
The instrument sued on wab dated 29th August 1881, and it provided for 
the repayment of the amount secured “ with interest at He 1 per cent 
" per inensem within 3()th August 1883 and in default with interest at 
" Rs 1-8-0 pel cent pei mensem fiom the date of the bond 

The further facts of the case appeal sufficiently fot the pin poses of 
this leport from the following judgment of the High Court 

The District Munsif passed a peisonal deciee only The Subordinate 
Judge on appeal pasfeed a decree for sale of the propeity hy potlu'cated 
Defendant No 3 preferied this second appeal. 

Bhashyam Ayyangar, Dcaika Chariar and Tiruvcnkata Chariar, for 
appellant 

Suhramanya Ayyar, for respondent. 


Second Appeal Nq 338 of 1892 

^ 4 
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JUDGMENT. 

Muttusami Ayyar, J. — ^The parties to this appeal are prior and subse- 
quent mortgagees of the land in dispute, which is 17 maws and odd in 
extent. The land in question originally belonged to Saminatha Bosalai 
and his co-parcenerS. On the 10th March 1881 they sold it, together 
with other property, to first defendant for lls. 1,500 (Exhibit J). The pur- 
chaser mortgaged it and other property to one Vengusami for Rs. 3,000 
under Exhibit I, dated the 19th March 1881. The mortgagee instituted 
original suit No. 84 of 1882 and obtained a mortgage decree, in execution 
of which he purchased the seven velies mortgaged to him (including the 
land in dispute) and other land obtained possession of the same on the 
2nd October 1885. On the 20th January 1886, the purchaser at the execu- 
tion sale sold the land& to appellant's father for Rs. 3,750 by Exhibit H. 
This document recites that out of the purchase-money viz., Rs. 3,750, 
Rs. 760 were retained by the purchaser for payment of prior encum- 
brances. Thus appellant’s claim as the purchaser at the Court-sale in 
original suit No. 84 of 1882 has to be traced to the mortgage executed to 
[64] Vengusami on the 19th March 1881. The plaintiff respondent’s 
hypothecation bond A was executed by the first defendant in plaintiff’s 
favour on the 29th August 1881 about five months subsequently to the 
mortgage in favour of Vengusami. This hypothecation was executed to 
pay off the debt under the decree in original suit No. 185 of 1872 on the 
file of the Additional Munsif of Tanjore, in execution of which the land 
now in dispute and other lands were under attachment since the 7th 
June 1881. Thus, respondent’s claim is derived from the mortgage of 
the 29th August 1881. To original suit No. 84 of 1882 the plaintiff- 
respondent was not made a party, and he is not, therefore, debarred from 
enforcing his charge. Upon these facts the Lower Appellate Court held 
that respondent had a right to redeem the prior mortgage or to bring the 
mortgaged property to sale, and decreed, inter alia, that unless appellant 
paid the sum due to respondent and redeemed the mortgage in six months, 
the mortgaged property be sold in satisfaction of respondent’s claim. For 
appellant it is contended that there ought to be no decree for sale, and 
that a puisne encumbrancer’s remedy as against a prior encumbrancer 
is limited to a right to redeem and does not include a right- to bring the 
property to sale. I do not consider this contention to be tenable. That 
a second mortgagee has a right to redeem a prior mortgage is not dis- 
puted, the real question being whether he can'also claim a direction that 
the property be sold so as to throw the burden of redemption on the prior 
instead of the subsequent mortgagee. He is certainly entitled to say that 
the mortgage property is Sufficient for payment of both debts, that if sold 
on account of them there will be a surplus after satisfying the prior 
mortgage, and that that surplus should be appropriated in payment of the 
second mortgage. The only ground on which the prior mortgagee could 
resist such demand is that the property in question was not sufficient 
to satisfy both moi-tgages, and that it was exhausted in satisfying the 
first mortgage, which has a priority of claim to payment. Upon the 
finding that Rs. 760 was reserved out of the purchase-money for payment 
of prior encumbrances, this defence is not available to the appellant. In 
Perumal v. Kaveri (1) no portion of the purchase-money was reserved for 
paying of! the prior encumbrances, and there was no [65] undertaking to 
pay the second mortgage as in this case. Moreover, the second trans- 


( 1 ) 16 U. 131 . 
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action m this case was a hypothecation which created a charge on the 
property, and there is no reason why the charge should not be satisfied 
when a portion of the purchase-money was retained for meeting prior 
encumbrances As regards interest, the Subordinate Judge's decree is in 
accordance with the decision in Basavayya v Suhbarazu (1). 

I would dismiss this appeal with costs. 

Best, J, — The finding of the Subordinate Judge is that the third 
and fourth defendants (it should be third defendant’s father and fourth 
defendant) undertook to pay plaintiff’s debt, “ and retained money for 
that purpose ” On this finding there can be no question as to the 
propriety of the decree, which makes the debt a charge on the property 
mortgaged of which third defendant is now the sole owner. 

The case is distinguishable from Ookuldosa OopaldosB v Ramhux 
Seochand (2) because, according to the Subordinate Judge’s finding, the 
appellant’s father when purchasing from Vengusami bound himself to 
pay off the plaint debt and retained Rs. 760 of the purchase-money for 
the purpose of paying off the debt For the same reason this case is also 
distinguishable from PcTumal v Kaveri (3) to which our attention was 
called by the appellant's vakil 

As to the contention that Exhibit M has been misconstrued by the 
Subordinate Judge, it appears from M that third defendant’s father and 
fourth defendant then ignored Subbammal’s debt and expressly denied the 
liability of the plaint property for that debt, whereas their present plea is 
that the Rs 760 were retained for the payment of that very debt 

The only other objection urged on behalf of appellant is as to the 
interest awarded at 18 per cent It is objected that this is a penal 
rate and therefore not enforceable. The bond, which is dated 29th August 
1001, stipulates for payment of the principal amount on the 30th August 
1003 with interest at 12 per cent per annum, and provides that in default 
of payment on the above date, the interest shall be at the enhanced rate of 
18 per cent from the date of the bond The question has recently been 
considered by a Full Bench of the Allahabad High Court in Banhe 
[80] BShari v Snndar Lai (4) and the conclusion arrived at is that such 
stipulations m contracts substituting in a given state of circumstances a 
higher for a lower rate of interest cannot be treated as penalties, but must 
be interpreted — as other parts of a written contract should be interpreted 
— according to the expressed intention of the parties To the same 
effect also is the decision ofi this Court in Appa Rau v Bury anaray ana (5), 
where the true principle of decision is stated to be that a Court " should 
" not interfere to protect persons who, with their eyes open, choose 
" knowingly to enter info even somewhat extortionate bargains, but that 
" it is only when a person has entered into such a bargain in ignorance of 
“ the unfair nature of the transaction, advantage having been taken of 
*' youth, ignorance or credulity, that a Court of Equity is justified m inter- 
“ fering ” See also Basavayya v Subbaranu (1) and the decision of the 
Privy Council in Balkiahen Daa v. Run Bahadur Singh (6) 

As observed by the Privy Council in Dimech v Corlett (7) “ ttie hinge 
" on which the decision in every particular case turns is the intention of 
“ the parties collected from the language they have used ” In the present 
case the language is clear enough, and there is no reason for supposing that 
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the executant of the bond when he expressly stated that in default of pay- 
ing the principal with interest at 12 per cent, on the date agreed upon for 
the payment, the interest should be payable “ from the date of the bond 
at the higher rate of 18 per cent, did not understand or intend what he 
said. 

I would, therefore, uphold the Subordinate Judge’s decree in its 
entirety and dismiss this appeal with costs. 


17 M. 07. 

[ 67 ] APPELLATE CIVIL. 

Before Mr. Justice Miiitusami Ayyar and Mr. Justice Handley. 


Sattappa Chetti and another {Defendants Nos. 2 and 3), 
AppeUanta v. Jooi Soorappa (Plaintiff), Respondent 
[9th February, 1893.] 

Cwil Procedure Code — Act XIV of 1882, Sectionf! 63, 246, 647 — Amendment of execution 
petition — A ppeal — Limitation 

One, being entitled under a decree of 180tl to a share in the income of a zemin- 
dan, obtained a decree in a suit of 1887 against certain recent purcliasers of the 
zemindan, declaring that he had a valid charge on the estate and awarding to 
him, besides his costs, the amount due in respect of one year. He now applied 
in execution of the latter decTee for payment of the amount due m respect of five 
years as well as his costs. An application to amend the petition for execution by 
inserting a reference to the former decree was made after the right of the peti- 
tioner in respect of some of the years in question had become barred by limitation. 
This application was refused by the Court of First Instance • 

Held, that under the circumstances of the case the amendment should have 
been allowed to be made. 

[R., 9 Ind. Cas. 760=9 M.L.T. 347= (1911) 1 M.’W.N. 181 (182); 10 Ind. Cas. 218 
(220) =21 M.L.J. 475=9 M.L T. 499.] 

Appeal against the order of T. Weir, District Judge of Madura, in 
civil miscellaneous appeal No. 34 of 1891, reversing the order of P. 

Narayanasarni Ayyar, Subordinate Judge of Madura, West, made on 

execution petition No. 94 of 1891. 

Petition for execution of a decree. The petitoner was entitled to a 
share of the income of a certain zemindan under the terms of a compro- 
mise entered into in a suit of 1809. The respondents purchased the 
zemindari in 1885 and resisted the claim of the petitioner, who accord- 
ingly brought a suit against them in 1887. In that suit a decree was 
passed declaring the right of the present petitioner to a charge on the 
zemindari in respect of his claim and awarding to him payment on account 
of one year and also costs. By the present petition execution wa"^ 
sought in respect of the payments due for five years and for costs. The 
petition was made in the suit of 1887 only. It was objected that the 

relief sought could not be obtained under the decree in that Suit, and the 

[ 68 ] Subordinate Judge upheld this objection and refused an application 
to amend the petition by inserting a reference to the decree of 1809. On 
appeal the District Judge allowed this amendment to be made, and direct- 
ed the Subordinate Judge ** to restore the application to the file and pro- 
** ceed to dispose of it according to law.” 

The judgment-debtors preferred this appeal. 


Appeal againflt Appellate Order No. 76 of 1891, 



VI.] 


SATTAPPA CHETTI V JOOI SOORAPPA 


17 Mad. 69 


Deailcachanar, for appellante 

Suhravianya Ayyai and Sundam Ayyar, for respondent. 

JUDGMENT 

The application for execution was certainly defective, the eiror being 
not merely one of form So far as respondent’s claim to one-fourth of the 
future profits of the zeniindari was concerned, the decree in oiiginal suit 
No 16 of 1887 was only declaratory and therefore incapable of execution, 
except for the mesne profits for Fash 1295 The decree that was capable 
of execution, as regaids the mesne profits for other fashs claimed in the 
proceedings the subject of this appeal, was the compromise in the suit o| 
1809, which has been treated afi a deciee from its date. This, therefore, 
was the decree which should have been mentioned in the application as 
the decree sought to be executed as legaids the fashs subsequent to 1295 
The substantial question is whether, in the peculiar circumstances of this 
case, the amendment ought to have been allow'ed 

We cannot agree with the contention of appellant’s pleader that 
Section 245 of the Civil Procedure Code is a bar to the amendment That 
section IS, in our opinion, analogous to the provisions of Section 53, which 
directs the Court to return plaints before filing for amendment in certain 
particulars It does not, therefore, take away the power of the Court 
under Section 647, by analogy to Section 53, to amend the application for 
execution at any time before disposal 

The next contention is that the amendment ought not to be allowed, 
because at the date it was applied for the right to profits tor some of the 
faslifi — the subject of the original application — was barred No doubt the 
ordinary rule is that an amendment should be allowed only if it can be 
without prejudice to the rights of the opposite parties as existing at the 
time of the application for amendment But this principle is to be 
applied with reference to [ 69 ] the special circumstances of each case See 
Weldon v Neal {!) In the present case w^e are of opinion that there are 
peculiar circumstances which take it out of the ordinarj rule The object 
of the Application w^as perfectly clear, although there w as an error in the 
reference to the decree, an error not unnatural considering the complicated 
nature of the previous proceedings We also observe that even execution 
for Fash 1295 to which respondent w^as clearly entitled on his Jipphcation 
as it stood w^as not granted by the Subordinate Judge Four objection 
petitions were presented by appellants, and it was not until the last of 
them was presented, nearly a year after the application for execution was 
first made, that the present objection was taken We are of opinion that 
the general principle laid dowm by the Privy Council in Bianraaur Lall 
Sahoo V Maharaja Luchmcaaur Singh (2) should be follow^ed unless its 
application is precluded by express provisions of the legislature Looking, 
therefore, at thfe substance of the application and the prior proceedings 
which are of a complicated character, we think that the decision of the 
District Judge was right, and w^e dismiss this appeal, but under the 
circumstances each party will bear his owm costs ^ i 
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APPELLATE CIVIL. 

Before Sir Arthur J. H, Collins, Kt., Chief Justice, and 
Mr, Justice Shephard. 


Illikka Pakramar and others {Plaintiffs Nos. 1 and 3 to 13). 

Appellants v. Kutti Kunhamed and others {Defendants Nos. 1 
and 3 to 9), Respondents.^ [3rd August and 15th September, 1893.] 

Civil Procedure Code — Act XIV of 1882, Section 666 — Remand for trial of a new issue 
— Malabar law — Mapillas. 

The karnavan of a tarwad in Malabar sued to recover property acquired by his 
sister (deceased) and now in the occupation of the defendants, her children. The 
[70] parties were Mapillas. The defendants pleaded (i) that the property had 
been given to them and their mother jointly ; (li) that their mother was not 
governed by Marukkatayam law. The Court of first instance found the first- 
mentioned plea to be good and dismissed the suit, and also found that the family 
was governed by Marumakkatayam law. The Court of first appeal dissented 
from the above finding as to the first plea, and, without deciding the second 
point, remanded the case for the trial of a general issue as to the mode of devolu- 
tion of self-acquired property in Marumakkatayam Mapilla families in North 
Malabar, and ultimately it dismissed the suit, ruling that in Marumakkatayam 
Mapilla families the self-acquired property of a female descends to her children 
and does not lapse on her death to her tarwad : 

Held, that the order of remand was not one which should have been made 
under Civil Procedure Code, Section 666, and the proceedings taken under it 
were irregular. 

Observations as to the law applicable to Mapillas. 

[R., 27 M. 77 (78) =14 M.L.J. 137; 17 Ind. Cas. 769 (773) «24 M.L.J. 240-13 
M.L.T. 166.] 

Second appeal, against the decree of A. Thompson, District Judge of 
North Malabar, in appeal suit No. 359 of 1891, confirming the decree 
of A. Venkataramana Pai, District Munsif of Tellicherry, in original suit 
No. 329 of 1890. 

The plaintiff sued as karnavan of a Mapilla tarwad in North !^talabar 
to recover property acquired by his late sister and now in the possession 
of her children. 

The further facts of this case appear sufficiently for the purposes of 
this report from the following judgment of the High Court. 

Ryru Nambiar, for appellants. 

Sankaran Nayar, for respondents Nos. 2 to 5. 

JUDGMENT. 

The suit is brought by the karnavan of a tarwad, alleged by him to 
follow Marumakkatayam law, to recover property acquired by the plaintiffs' 
late sister Mamotti, The defendants, who include the children of 
Mamotti, raise, among other defences, two pleas, either of which is a 
complete answer to the plaintiffs' claim. They say that Mamotti did not 
follow Marumakkatayam law, and that it was not to her only, but to her 
and her children that the property sought to be recovered was given. On 
the latter plea the defendants succeeded on the trial of the suit by the 
District Munsif, though he also found that the family was governed by 
Marumakkatayam law. There was, as he observed, no evidence to the 
contrary. Against the District Munsif's decree dismissing the suit, the 

* Second Appeal No. 1686 of 1892. 
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plaintiff appealed, and he was successful in obtaining a reversal of the 
finding as to the title of Mainotti The District Judge found on the first 
issue in tlie plaintiff's tavoui, and that finding we aie bound to accept 
Instead, however, of proceeding to consider the other issue and express- 
ing [71J his agreement oi disagreement with the District Munsif thereon, 
the district Judge — whether on his own motion oi at the instance of the 
defendants does not appear — framed a new issue and directed the District 
Munsif to take tiesh evidence and return a finding thereon The issue so 
framed was as follows — Whether in Maiumakkatayam Mapilla families 
in North Malabar the devolution of self-acquiied property is governed bv 
ordinary Muhammadan law, or whether on the death of the acquii-er it 
lapses to the tarwad? 

If this issue had been one of mere fact, the procedure of the District 
Judge might not have been open to exception, it would have been a ques- 
tion whether the issue w'as raised by the pleadings, and whether the 
District Judge had exercised a wise disci'etion in giving an opening for a 
fresh inquiry, certainly his leasons tor allowing a new case to be set up are 
not satisfactory But the issue raised by the District Judge was not a 
mere issue of fact It was not even a question as to the custom prevail- 
ing in a particular family, but as he himself says, a question as to what is 
the ordinary customary law in Mapilla families The cases Viahnu v 
Krishna (1) and Vayidinaihi v Appu (2) aie authorities tor the proposition 
that such an inquiry is allowable under certain circumstances In those 
cases too, among others, the tests and the standard to which the evidence 
adduced to support an alleged usage sliould conform are given. In the 
present case, however, it does not appeal that the Judge had betore 
him a particle of evidence (excepting the opinions of two text writers) 
to justify an inquiry into the law regulating Mapilla families In our 
opinion, therefore, the order of lernand is one which ought not to have 
been passed iindei section J66 of the Code, and the proceedings taken 
under it are wholly irregular Mr Sankara Nayar has referred us to 
decisions of this Couit in support of his contention that the conclusion 
at whicli the Judge has arrived is the right one In Panangaft IJnda 
Pakiamar v Vadahkel Suppi (B) this same question, viz , as to the 
descent of self-acquired propert\ in a ^^apllla family \Nas raised There 
was an inquiry, and it was found that Mapillas arc governed in that 
respect by the oidinary Maiumakkatayam law^ as declared in KaUati 
Kunju Menon v PaJai Enavha Menon (4) That finding was accepted 
by the [72] High Court In 1886 Kunhi Pafhumnui v Mama (5), the 
question was raised again, an inquiry was again directed, and the 
finding w^as this time in favour of the deviation from Marumak- 
katayam law The High Court accepted that finding so tar as it concern- 
ed the particular family, holding that there was, as legards it, sufficient 
evidence of a special custom As far ns we are aware, the question has 
not been laised since in this Couit, although there have been cases in 
which the contention now made would be relevant In Kunhacha Umma 
V Kutti Mammi Hajee (6), the question referred to a Full Bench Vas as 
to the nature of the interest taken by a Mapilla woman and her children 
in a gift made to them If, by the ordinary law of inheritance, the 
children, and not the tarw^ad generally, would succeed to the mother, the 
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probability is that the gift would be made simply to her; but however 
Sep. 15- vould have been strong 

to indicate that the taruad took no interest under the gilt. The 
AtPEL- evidence taken m the present case, so lar as it is discussed m the judg- 
I.KTE eertainly does not convince us of the existence of the alleged 

Civil eustom. The Distiict Munsit gives g(H)d reasons tor holding it to be 
_■■■/ vague and uncertain, and the I)i8trict Judge overruling that finding does 
IT M. explain how evidence almost exclusively composed of recent documents 

•f—4 can suffice to prove an ancient custom nor indeed does he profess to hold 
M.L.J. that it is of a character to prove a custom in the manner required 
by a series of decided cases. Being of opinion that the order of remand 
was improperly made, and seeing that both the detences set up by the 
defendants have failed, we must hold that the j)laintiff is entitled to 
judgment. We must accordingly reverse the di'crees of the Courts below 
and remand the caSe to the Court of tirst instance for tiial on the seventh 
issue. 

Respondent 8 to pay costs of this appeal : other costs to be provided 
for in the revised decree. 


17 M. 73. 

1 73] APPELLATE CIVIL. 

Before Mr. Justice Muttusawi Aijijar aud \fr. Justice Best, 


Lakshma.nxa (Defendant), ApprtJant v Appa Pau (Plainfifj), 
Respondent [2l8t March and 26th April, 1893.] 

Hint Recovery Act — Madras Act VIII of J866, Section 11 — Implied contract as to ratu 
of rent — Customary fees — Prohibition of hutldinys 

In order to support tbe inference of a contract, under the Kent Recovery Act, 
Madras, Se<‘tiou 11, from jiayinent of the same rent for a given nuint»er of years, 
the intention tliat ttie same rent is payable lu future years must be clear and 
unequivocal : it is unsafe to imply such a contract from a single lease for five 
years. 

A patta IS not unenforceable by reason of its providing for the payment of fees 
to village artisans in a case when such fees are customary, or by reason of its 
probibiling the tenant troia erecting buildings ou his bolding, if such prohibition 
IS hunted to elections not compalilde with the agruullural character of the 
holding. 

iD., 22 M. 39 (41). i 

Second appeal against the decree of Cr. T. Mackenzie, District 
Judge of Kisina, in appeal suit No. 4i)o of 1890, modifying the decision of 
L. M. Wynch, Acting flead Assistant Collector of Kistna. 

Suit by a zemindar against a tenant on his estate to enforce accept- 
ance of a patta. The Hoad Assistant Collector directed certain alterations 
to be made in the patta tendered and his decision was modified by the 
District Judge. 

The further facts of the case appear suthciently for purposes of this 
report ‘"from the judgment of the High Court. 

The defendant preferred this second appeal. 

Parthasaradhi Ayyangar, for appellant. 

Subramanya Ayyar, for respondent. 


* Second Appeal No. 083 of 1891, 
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JUDGMENT 

These second appeuls rehite to suits brought liy the zemindar of 
Nuzvid to compel the laiyats m the village ot Ku^ur to accept pattas for 
fasli 1297 The raiyats are the appellants and the zemindar is the respon- 
dent before us The items in the pattas to which appellants object 
in second apfieal are (i) the consolidated wet rate; (ii) the fees to village 
artisans, (iii) the tax on trees, (iv) the condition that no land should be 
cultivated without first obtaining a patta, (v) that no building [ 74 ] 
should be erected on lands in appellant’s possession, (vi) that no remis- 
sions are to be allowed, and (vii) that interest shall be paid on instalments 
of rent from the dates on which they fall due according to the kistbundi 

The first item is the most impoitant and the histoiy of tlie lates which 
prevailed in the village fiom fash 120.3 is given by Ihe "Head Assistant Col- 
lectoi in his judgment It will be observed that the sharing system w^as in 
force till fash 1264, that the money lates vaiied from fashs 1265 to 1292, 
and that fiom laslis 1292 to 1296 the raivats accepted a five-yeais’ lease 
The lates mentioned in the patta tendeied are those for which five-years’ 
leases were accepted, but the appellants objected to those rates on the 
ground that they had executed the leases upon respondenf’s piomisc 
to repair certain channels and that the promise had not been kept 
Their contention w'as that they should revert to the rates which prevailed 
at earlier periods, even as far back as the date of the permanent settle- 
ment But it was in evidence that the rates paid from fashs 1285 to 1291 
were Rs 2-11-4 for dry land, Rs 10 for mamul or old wet, and Rs 8 for 
dry converted into wet, whereas from fashs 1292 to 1295 they were raised 
to Rs 3 for dry land, Rs 9, including watei-tax, for dry converted into 
wet, and Rs 10 for mamul wet land Though appellants domed that 
there was any mamul wet land in the village, the Head Assistant Collector 
found, and the .Judge agreed in the linding, that their allegation was not 
true, and that the mamul wet as entered in the pattas from fashs 1205 to 
1291 extended Lo acres 358 32 The Heai Assistant Coilcctoi refused to 
infer a contract from the five-years' lease and considered that Rs 10 per 
acre from mamul wet, Rs 2-11-4 for dry land and Rs 2-11-4 /j/ms the 
water-rate of Rs 4 an acre for dry converted into wet were the proper rates 
to be inserted in the pattas On appeal, the Judge inferred a contract 
from the five-years’ lease, and rejected as not trustworthy the evidence 
produced by appellants to stow that they took the lease for five years 
because the zemindar promised to excavate the channels The Judge also 
expressed it as his opinion with reference to appellant’s wish to i evert to 
the lates which prevailed at the permanent settlement, that the rates paid 
from fashs 1285 to 1291 were at all events binding upon appellants 
if not the rates mentioned in the five-years’ lease The contention before 
us on appellant’s behalf is that no contract can be lawfully implied 
[ 78 ] from the facts found that no sanction w^as obtained from the Col- 
lector under the first proviso of Section 11, Act VIIT of 1865, for enhanc- 
ing the rates, and that the lower appellate Court acted illegally in enhanc- 
ing the rates, in these cases in which no memoranda of objections were 
filed by the zemindar 

We are of opinion that the decision of the Judge that there was an 
implied contract cannot be supported. In order to sustain the inference 
of a contract from payment of the same rate foi a given number of years, 
the intention that the same rate is payable in future years, must be clear 
and unequivocal. Neither should the period be very short, nor should 
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there be any other circumstance in the case inconsistent with such inten- 
tion. The presumption is a matter of positive law under the Bengal 
Tenancy Act but under Act VJJT of 180o it is one of fact. Tn Apparau v. 
Narasanna (1) it was pronounced to be unsafe to imply a contract from a 
single lease extending to five years. It appears from later cases decided 
by the Judge that he considered nothing less than seven years was long 
enough to support the presumption. In the Full Bench case, there had 
been a continuous payment of the same rate for a period of not less than 
fourteen years. Again, the pre8uin})tion arising from the duration of pay- 
ment should also be tested by the other circumstances in evidence, tn 
Siripampu Ramanna v. Malliharjuna Prasada Nayudu (2) we have pointed 
out that in the absence of a (contract, the sanction of the Collector is 
indispensable. The decision of the Judge must be set aside and that of 
the Head Asssistant Collector restored in so far as it relates to the rates. 

As regards the fees to village artisans the Judge finds that they are 
customary and there are no grounds for interference in Second appeal. 
As regards the condition about building, the tenant is clearly not enti- 
tled to build a house except for purposes not incompatible with the char- 
acter of tl>e holding as an agricultural holding. With respect to the other 
considerations the Judge has followed the decision of the High Court in 
the Mustabad Mantena suiis, dated the 29th October 1889 and Brd March 
1890. 

The decree of the Judge will be set aside so far as it relates to rates of 
rent and that of the Head Assistant Collector restored, [ 76 ] and as regards 
the prohibition to build, the words “ except for purposes not incompatible 
with the character of the holding as an agricultural holding will be 
inserted, and in other respects the decree of the Judge is confirmed. The 
appeal has succeeded in part and failed in part, and we direct each party 
to bear his own costs, 


17 M. 76=r4 M.L.J. 8. 

APPELLATE CIVIL. 

Before Mr. Justice Muftvsami Ayyar and Mr. Justice Best. 


Samia Pillai {Defendant No. 2), Appellant v. Chockalinga 
Chettiar and another {Plain tiff Respondents * 

[18th October, 1893.] 

Limitation Act — Act XV of 1877, Schedule 11. Article 179— Sfep in atd of execution 
— Defect m application for execution. 

Where there lias lieeo in fact an application for execution made by party 
entitled to make it, it ig to be regarded as a step in aid of execution within the 
meaning of the Limitation Act, Article 179, although by mistake a deceased 
judgment-debtor is named as the person against whom execution is sought. 

Pm 36 C. 1047 (1049) ; 31 M. 68 (70) =17 M.L.J. 696 = 8 M.L.T. 264; Rm 6 N.L.R. 8; 
Dm 28 0. 180 (186).] 

Appeal against the order of T. Kamasami Ayyangai;,^ Subordinate 
Judge of Negapatam, in civil miscellaneous petition No. 628 of 1891. 

This was an application made on the 20th August 1891 for execution 
of a decree obtained by the petitioner in original suit No. 80 of 1883 against 
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three defendants. In Febiuaiy 1B9I n petitibn was tiled praying toi 
execution of the decree against defendant No. 1, who vvuS then in fact dead. 
The Subordinate Judge held that the petitioners were at that time aw^are 
of the death of defendant No^ 1 and that Ins name was inserted in the 
petition through a botia f\de mistake. Jn this view he lield that that peti- 
tion should be tieated as a step taken in aid of execution foi the purposes 
of limitation, and he accoidingly dnected that execution should issue 
[77] The judgment-debtor prefeired this appeal 
Patihasaradhi Ayijaiiyar, for appellant 
Rama Rau, for respondents 

JUDGMENT 

The question foi decision in this case is whether the last applica- 
tK)n for execution made on the Gth Februaiy IB91 was in accordance with 
law within the meaning of Section 179 ot Schedule II of the Liniitatun 
Act so as to amount to a step in aid ot execution biiflicient to prevent the 
piesent application beiflg time bailed. 

That the application was presented by tlie paity entitled to execute 
the decree and in ordei to obtain execution is not denied, but it is contend- 
ed that as first defendant who was dead at the time was nani'^d as the 
party against whom execution was sought, the application must he tieatcl 
as a nullity and couseqiientl} the piesent application held to be I mu* 
barred 

The Subordinate Judge uhaeiveS that the mention of the deceased Inst 
defendant’s name in column 9 of the application was probabl} a mistake 
made by the YakiTs gumastah It was no doubt a bona jidc mistake. 
Wheie there has been in fact an appheabum for execution made by the 
party entitled to make It, the rneie tact ot a mistake having been made in 
giving the particuhiis requited b\ Section 295 of the Code of Civil Proceduie 
cannot, we think, have the effect ot lendenng the application a nullity. 
This IS also the view adopted in Harnanadan v l*cnatambi (1) and Fvzlour 
Ruhvian.v Altaf Hossf'n (2) In this view^ the application of (5th Febiuary 
1891 IS sufficient to save liimtahon both agamht fiist delendant’s legal 
representatives and also against his joint judgment-debtoi s 
We dismiss this appeal with costs 

17 .M. 78 = 3 M.L.J. 872. 

[78] APPELLATE CIVIL 

Before Mr Juatice Muifuaanit Aijijar and Mr. Jualice Besi . 

Laksumana A\ivn {Defendant), Apijcllant v. Uaxgasami 
Ay\an {Plaintiff), Respondent * 

[26th July and 19th Septembei, 1893 ] 

Contribution, suit for — Joint tort-feasor — Adjustment of a loss anhinq from an illegal 
contract 

A deed of pailitiun belween A and B, nieuiberu of an undivided Hindu,’ family, 

{iruvided that A, 'vbo took over all tlie debts due lo the family, should bear the 
OSS if any incurred in the appeal I hen pending in a suit brought by the family 
on a bond The bond was held to evidence a frauduleni transaction, and tlie 
appeal was dismissed with losIh The decree for costa waa executed against B 
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and satisfied by liiiii ; he now sued the son of A (deceased) to recover the amount 
paid by ‘him : 

Held that the plaintiff was entitled to recover, the claim not being barred by 
the rule against contribution between joint tort-feasors. 

Second appeal against the decree of \\ Srinivasa Gharlu» Sub- 
ordinate Judge of Kuinbakonain, in appeal suit No. 850 of 1891, modi- 
fying the decree of T. M. Audinarayana Ohettiyar, District MunSif of 
^Mannargudi, in original suit No. 169 of 1890. 

The plaintiff and tlie father of the defendant were undivided brothers, 
and, m 1884, they brought a suit to recover lls. 6,000 on the footing of a 
hypothecation bond. This suit was dismissed, and an appeal was pre- 
ferred to the High Court. During the pendency of Ihe appeal they 
entered into a partition, by which it was provided, inter aha, that the 
defendant’s fatlua* should take over the debts due to the family and 
should bear alone the cost of the litigation above referred to. Tlie appeal 
to the High Court was dismissed with costs on the ground that the 
bond in suit was supported by no considia-ation The decree for recosts 
was executed against the present plaintiff, and having satisfied the decree 
he now sued the infant son of his brother, since deceased, to recover, 
vyith interest, the amount so paid by him. The District Munfeil passed 
a decree, as prayed, and this decree was upheld except as to the rate 
of interest by the Subordinate Judge. 

[79] The defendant prelerred this second appeal 
Mr. H. F. Grant, for appellant. 

Krishnasami Ayyar, for respondent. 

JUDGMENT. 

MuTTtsAMi Ayyau, J. — Appellant and respondent are the sous of 
two brothers. On the 25th October 1587 the latter and the father of 
the former entered into a partition. An appeal was then pending in the 
-High Court from the decision of the Subordinate Court of Negapatain in 
original suit No. 63 of 1884, which had been bi-ought by them on, a hypo- 
thecation bond executed in their favour by one Chokkanimal Annee of 
Kulikarai. The partition deed provided, mter alia, that appellant’s father 
sliould take for his share all the debts due to the joint family including 
the amount of the hypothecation bond, and that, if the appeal then 
pending was decuied against them, appellant’s father should pay all the 
costs of that litigation both in the original and appellate Courts. The 
appeal was dismissed in January 1889, and both the appellant’s father and 
respondent were directed to pay Chokkaimnars costs One of her judg- 
ment-creditors took out execution against the judgment-debtors in original 
suit No 68 of 1884, and recovered the costs from’ the respondent. The 
respondent’s case was that he was entitled to recover the money paid 
by him from the appellant, and both the Courts below decreed the 
claim. It 18 urged in second appeal that the decree for contribution 
recognizes a claim contrary to public* policy, and that the present suit 
is in the nature of a suit for contribution brought by one wrong doer 
against another. Original suit No, 63 of 1884 was dismissed on the 
ground that the hypothecation bond w^as executed without consideration, 
and that it evidenced a fraudulent transaction. It is no doubt a clear 
proposition of law that one tort-feasor cannot I’ecover contribution from 
another, but it is subject to this important qualification, viz., that where 
the loss arising from the illegal contract is adjusted, so that the adjustment 
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IB equivalent to a payment, the udjuBtiiieiit cannot be disturbed It was 
so held in Owens v Denton (1) In tliat ease, the piiuc due for malt 
illegally sold by plaintiff was included in an account stated and settled 
between the parties, and it was held by Loid Abingei that the adjustment 
was equivalent to payment in caflh, and that it came within the rule that 
money paid in pursuance of L80] an illegal Contract shall not be claimed 
back again No contribution is allowed between joint tort-feasors because 
the community of wrong between th(‘m is tlu* ioundation of the action, but 
the same community of wrong precludes the defendant from recovering 
what he has paid in consequence of the illegal act 11 the loss arising from 
the v\ronglul act is adjusted by an account stated between the parties or 
by a paititioTi deed, as in this cast*, il is eqiiualcnt to pa\ merit since it 
is no longei necessary lor the plaintiff to roly on the community of wrong 
in support of his claim 

The same cornmiunity of wrong that would pje\erit the jihnntiff from 
claiming contribution if there weie no adjustment h} pai titioii likewise 
prevents the defendant horn disturbing the adjustment wliicli is equivalent 
to payment The loss ansing from (be decision m oiiginal suit No. 6(3 
of 1084 was a loss wducli devolvi'd on I lie copaicenai) tamily, and tlie 
partition deed undei which the paity who took all the debts due to the 
family agiecd to beai the loss, if any, aiising horn flic failine of tin; 
suit brought by llie family to lecover one of tliose debts is an adjust- 
ment which the defendant is not at liberty to go behind loi laising a 
defence tioni the community oi vviorig in which be pai ticipnti‘d The 
fact that the partition was made pending the decision of I hi* appeal in. ikes 
no difference in principle. 

No other qu(*8tion is argued on appeal, and 1 would dismiss the 
second appeal with costs 

Best, J — The point uiged before us is that plaintiff’s suit is not 
maintainable, as the agieernent sued on is opposed to publie. policy and 
therefore void 

The agieernent sued on is pint and pai col of the partition deed, under 
which filainbiff and his uncle, (he fathei of (he appellant (defendant) 
divided the family property 

This division took place pending appeal suit No aO ol 1887 in tliis 
Court 

That was an appeal against the decree of the Subordinate Judge of 
Negapabam, which (iismissed a suit hi ought by plaintiff and Ins uncle 
(the father of defendants) for the recovery of a sum of Rs 4,000 and interest 
as due under a hypothecation bond executed bv one Muiugattal Annee 
This Muiugattal Anee (as tiist defendant) admitted tlie tlien plaintiff’s 
claim, but one Cliokkaiiimal Annee, who was the second defendant, 
denied the [811 exeeutant’B light to encumber the property, and pleaded 
that the hypothecation bond was fictitious The finding of this Court was 
that the h\poihecation sued on was a eoloiable transaction The appeal 
was theiefore dismissed witii costs 

As already observed, it was, while that appeal was pending, ihat this 
plaintiff and the father of defendant effected a partition of their family 
property, and in the deed of partition after mentioning tlie pending appeal, 
and after allotting tlie debt in question to this appellant’s father exclusive- 
ly, it is stipulated that the lattia shall pav the entire costs of that suit 
in both Courts in case the appeal .should fail, and it is further stipulated 
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that “ if Naranappien (appellant's father) does not pay tlie same, and if 
^P. 19» * ** collected from Kamasawmi lyen (present respondent) in 

‘‘execution proceedings, those sums shall be collected from Naranappien 

Appel- l^^^i^^sawmi lyen amicably or tlirough the Court." It is this contin- 
U^TE happened; and the question is whether plaintiff is debarred 

from recovering the costs paid by him by reason of the same having 
* been incurred in a suit brought on a bond which was found to be a 
17 M« colorable transaction. 

This is not a suit for " contribution " like Manja v. Kadugochcn (1), 
and Stiput Singh v. Inirit Tcwari (2), but for the enforcement of one of 
the terms of the partition deed. Appellant’s father would have been 
exclusively entitled to the whole of the amount then sued for had the 
appeal succeeded, and he could not have been allowed to disclaim his 
liability for the costs merely because the appeal failed. The qontract is 
part and parcel of the partition deed from which it^is inseparable, and, 
unless the partition can also be Set aside, it is not open to the appellant 
to deny his liability for the amount now sought to be recovered from 
him. 

This appeal must be dismissed with costs. 

17 M. 82. 

[ 82 ] APPELLATE CIVIL. 

Before Mr. Justice Mnttusami Ayyar and Mr. Justice Best. 

Kassim Said {Coanter-petifioner), Appellant v. Luis 
(Petitioner), Respondent.'^ [12tli and 17th October, 189b.) 

Execution of decree — Payment of decree amount by one defendant — Reversal of decree on 
appeal by another defendant — Right to refund — Civil Procedure Code, Section 683. 

In a suit for rent, together with interest thereon, brought by a mortgagee 

against a tenant in occupation of the mortgage premises, one claiming title against 

the mortgagee was joined as second defendant. The suit was dismisaed in the 
Court of first instance, but the Court of first appeal passed a decree as prayed in 
the plaint : and in execution the principal amount of the rent claimed, which 
had been paid into Court by the first defendant with the request that it should be 
paid out to the person entitled to it was paid over to the plaintiff. The first 
defendant preferred a second appeal against the decree, so far as it awarded in- 
terest and costs; this second appeal was dismissed. The second defendant, how- 
ever, preferred against the entire decree a secijnd appeal which was successful, 
and the High Court dismissed the suit iliroughout. On an application by the 
first defendant for refund of the money paid by him as stated above : 

Held that the applicant was not entitled to the refund claim. 

Appkau against the order of W. C. Holmes, District Judge of South 
Canara, in civil miscellaneous appeal No. 51 of 1891, dbnfirming the 

order of U. Babu Rau, District Munsif of Udipi, in civil miscellaneous 

petition No. 498 of 1891. 

In 1886 a suit was brought by a plaintiff, since deceased, and now 
represeifted by the respondent to the above petition, to receive from J. 
Luis, the present petitioner, a sum of money on account of rent accrued 
due on certain land in the defendant s possession. The plaintiff claimed 
to be the mortgagee of the land in question from the late trustee of 


* Appeal Against Appellate Order, No. 36 of 1892. 

(1) 7 M. 89. (2) 6 0. 720. 
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the ruitigi Mutt The trustee ^vho hud succeeded to oHiuc at ttie time 1|9S 
of the suit, and who had been included in the suit as the second defendant, Qct. 17 

disputed the validity of the mortgage and claimed to be entitled to 

the rent in question The Court of first instance passed a decree dismis- Affel- 
sing the -suit, but this decree was reversed b^ the IJistiict Court and late 
in execution of the appellate decree, the [ 83 ] plaintiff leeeived out of QyiL 

Court a sum, which had been paid in by Luis ns the principal sum with 

the request that it should be paid out to the party entitled to it Against 17 m . 82 
the decree of the District Court, however, Luis preferred a second appeal, 
on the ground that he was no liable to pav inteiest and costs and the 
second defendant prefer? ed a second appeal against the appellate decree 
in its entirety impleading both the plaintiff and Luis Luis’ second appeal 
was dismissed, but on the second appeal piefeired b\ second defendant, 
the High Court lestored the original decree in the suit by which, as 
above stated, the suit was dismissed 

The presenl petition was prelerred b\ Luis to recover the bum p.iid 
by him under the circumstances appealing above Moth the Lower Courts 
held that he was entitled to the refund claimed The iepresentaliv(; to 
this plaintiff piiden’ed this second appeal 

The fiuther lads t>f the ease appear sulhcienLly for the purposes of 
this report from the judgment of Mr Justice Best. 

Nanujana Uaa, loi appellant 

Ramja Ruu, for respondent. 

JUDGMENT 

Best, J — This is an appeal against an older ol the District Judge, 
diieeting the appellant, wdio w’as plaintiff in the suit, to refund lo the 
respondent, wdio was the first defendant, mone\ paid by the latter on 
account of rent admittedly due on the land, of whicli lespondent was 
tenant The land belongs to the Puttigi Mutt at Udipi, and had been 
mortgaged to tlie appellant by Sumatindra Svvami as trustee of the Mutt 
The vajidity of Sumatmdra's appointment to the trusteeship was uiidei 
litigation at the time of the mortgage, and was eventually decided 
against him The rent, in question, w^as claimed also by Sudindra Swami, 
who was eventually declared the rightful tiuslee He was consequently 
included as second defendant in the suit The money was deposited in 
Court by the lespondent with tlie request that it might be paid to which- 
ever of the claimants niiglU be found entitled to it The Court of fiist 
instance dismissed the plaintiff’s, appellant’s suit, but on appeal that 
decision was reversed, and theieupon the money was paid to appellant 
But in second appeal preferred by Sudindra Bwami, the second defendant 
in the suit, this Court reversed the deciee of the J.iowei Appellate Couit 
and restored that of the District IMunsif lienee the application out of 
which the present appeal has arisen, for restitution to fitst defendant of 
the money wTongly paid to plaintiff The District [Ml Court has upheld 
that order of the District Munsif 111 favour of the respondent, and fvom that 
order this second appeal is preferred by the plaintiff 

It is contended on behalf of appellant that respondent is not entitled 
to restitution undei Section 583 of the Code of Civil Pioceduie, as there 
IS no decree in his favoui, he not having been an appellant, hut merelv a 
respondent (jointly with the jueseni appellant) in the second appeal No 
657 of, 1889 in which was passed this Couit’s decree dismissing the 
present appellant’s suit, whereas the appeal (second appeal No. 778 of 1889) 
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preferred by tliis respondent from the same decree (which appeal was 
dismissed) related only to interest and costs. 

The contention on behalf of appellant is that the respondent “ was 
“ not declared entitled to any benefit under any decree so as to claim 
“ restitution.” 1 do not understand this contention to mean that restitu- 
tion can only be made under Section 58B of the Code, in cases in which 
it is expressly directed by the decree; such a contention would (dearly 
be bad. Balvanirav Oze v. Sadruditi (1). 1 understand the contention 

on behalf of appellant to be that respondent is not entitled to th(‘. restitu- 
tion sought, as there is no decree whatever in his favour. This contention 
IS, 1 think, valid. The decree in second appeal No. 657 of 1889 was a 
dociee in favour of the second delendanl in that suit; and il, as the result 
ol that decree, it happens that the money was WTongl\ paid to the present 
appellant, it is for that second defendant to ask the Court to get it back 
and pav ii to himscH as the party entitled to the same, it having been 
paid into Court by this respondent lor payment to wdiichever of the two 
claimants before it in the same suit might be found entitled to the same. 

Kespondent having paid the money into Court in a suit to which 
both the claimants were parties, is fully dischaiged from all liability; and 
m the absence of a decree in his favour, lie is entithal to no refund from 
the appellant I would, therefore, allow the appeal and, setting aside 
the order of both the Courts below, dismiss respondent's application with 
costs throughout. 

^Muttusami Ayvau, J. — I agree The payment was not made into 
Court under Chapter XXlll of the Code of Civil Procedure, for such 
payment pre-supposes an admission of the plaintiff's |86J claim to the 
extent of the payment. In the present case the payment was made with 
the request that the money should be paid out to the party really entitled 
to the rent. It is a payment made under the impression tha# the suit 
though brought b^ the plaintiff might be treated as being in the nature 
of an interpleader proceeding under Section 490, Civil Procedure Code. 
The Munsif w as wrong in ordering the money to be paid out to the plaintiff 
w'ithoul security before the decision of the sei^ond appeal, and the party 
entitled to put him in motion in order to rectify this error, and to call 
for a rc'fund is the second defendant. The hrst defendant is, therefore, 
not entitled to ask for a refund, and I concur in the order proposed by 
my learned colleague. 


17 M. 85. 

APPELLATE CIVIL. 

Beiore Mr Justice M uUusami Ayyar and Mr. Justice Best. 


liAMACiUNDUA AND OTHERS {Plaintiffs), Petitioners v. Sesha 
{Defendant), lies pond cut, |20th, 24th and 27th April, 1893.] 

Negotiable InstrumenU Act^Ad XXVI of 1881, Section ItV— Promissory note^Hefermce 
m thf note to collateral security, effect of. 

An instruniment, signed and bearing a 1-anna stamp, was m tbe following 
terms, viz , “ on deposit of title-deeds named herein-below for value received by 
“ me I promise to pay three months after date Rs. 160 to A. R. or order,” then 
followed the details of the title-deeds : 

Held, that the instrument was a negotiable instrument. 

* Civil Revision Petition No. 646 of 189*2. 

(1) 18 B. 486. 

. M ^ 
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Petition under Piovineial Hniatt Cautte Court b Act, Section 25, IgfS 

praying the High Court to revi«e, the proceedings ol G llaiiiasaiiii Ayyar, April 

District Munsit of Coimbatore, in small cause suit No. 213 of 1892 27 

The plaiiitilfs, who carried on business in partnership, under the — L_ 

name of Srinivasa and Company, sued to recover principal and interest Appll- 
due under an instrument signed by the defendant and dated 13th Octobei late 

1827 The mstiument in question [86J bore a 1-unna stamp, and was in Civil. 

the following terms — “ On deposit ot title-deeds noted herciii-below' tor 

value received by me, I pioinise to pa} thiee months after date Us lOU 17 M. 85 
to the Coimbatore Native ^lonc} Savings Bank (Limited) or oidci, ” 
then follow the details of the title-deeds It was objected by the defendant 
that the above instrument was a promissor} note transfeiable only by 
endorsement, whereas the plaintiffs not being endorsees sued undei an 
assignment of all the assets and ci edits of the bank in question 

The Distiict Munsil upheld the contention of defendant and dis- 
missed the suit as not being maintainable by the plaintiffs, and he referred 
to Pattat Arubach Marai v Knshnan (1) 

The plaintiffs preleiied this petition. 

Paliabiiania Ayyar and Venlcatarama 8ar?ua, for petitioners 
liamackandra Uau Saheb, for respondent. 

JUDGMENT 

It IS uiged on petitioueis’ behalf that the document sued upon is 
not a u(‘gotiable instrument but an mstiument of pledge It is in these 
terms — “ On deposit of title-deeds I piomise to pay you oi ordci “ Rs. 

160 for value received The words ‘ oi oidei ’ show that the intention 

was that the promissory note should circulate from hand to hand, and 
the question therefore is, whethei the terms on deposit of title-deeds' 
control its operation and restrain its negotiability Deposit of title-deeds 
us a collateral security does not make a promissoiy note the less a negotiable 
instrument, and it was so held in Wise v Charlton (2) Do the words 
‘ on deposit of title-deeds,’ import in the case before us moie than that a 
collateial secuiity is also given, or in any way lestrain the operation ol the 
piomissorv note as a negotiable instrument? We do not think an allusion 
to the nieie deposit of title-deeds makes the payment contingent or 
otherwise qualifies the operation of the document as a negotiable instru- 
ment In our opinion it is not iiiaterial w^hethei the words oeeui m the 
same sentence which expresses the promise, as in this case, or in an 
additional sentence as in Wise v ('harlton (2) The language of the 
mstiument in its plain ordinary sense only signiffes that a loan was made 
and that title-deeds weie deposited as a collateral security, and there is 
nothing to show' that the intention was to qualify the operation of the 
note as a negotiable mstiument oi to [87] legard the pledge as the 
primary tiansaction and the pioinissory note only as a further security 
This 18 the only point argued, and we dismiss this petition with costs. 


(1) 11 M 290 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kl., Chief Justice, and 
Mr. Justice Davies. 


IIamijN Nauavan (Plaintiff), Aftpellanl v. Subuamanva Ayyak 
(Defendant), liespondent.* [Ilth and 13th April, 1893.] 
Defamation — Privilege of Judge. 


An action for defaiuatiuu cannot be maintained against a Judge for ^\ord8 used 
by liim whilst trying a cause in Court even though such words are alleged to be 
false, malicious and without reasonable cause. 


[R., 31 M 400=18 M.L.J. 363 = 4 M.L.T. 22^ = 10 M.L.T. 489; 86 M. 216 (219)=cll 
M.L.l. 416= (1912) M.W.N, 393; 18 Cr. L.J. 276 (276) = (1912) M.W N 476= 
14 Ind. Cas. 659 ; 3 L.B.R, 265 (272).] ^ ^ 


Appk\l against the order of A. Thompson, District Judge of Nortli 
Malabar in original suit No. 1 of 1892, rejecting a plaint under Civil Pro- 
cedure Code, Section 54 (r), on the ground that the suit was barred by 
the provisions of Act XVIII of 1850. 

The plaintiff had been a party to certain suits pending in the Court 
ot a District Munsif, and it was avened in the present plaint that wlien 
the suits came on for hearing the District Munsif used certain expres- 
sions “ in connection with me wilfully and unnecessarily with a malicious 
intention of putting me to disgrace and witliout reasonable cause.” 
The above-mentioned words, it was averred, were used neither in the 
judicial capacity of a Judge who was going on with the trial nor for the 
purpose of the suit under trial. The plaintiff now^ sought a decree for 
damages against the defendant, the said District Munsif, on account of 
the defamation above referred to. The plaint having been rejected as 
above stated, the plaintiff preferred this appeal. 

Mr. Wedderburn^ for appellant. 

The Acting Government Pleader {Subramanya Ayyar) and Stindara 
Ayyar, for respondent. 


JUDGMENT. 

[ 88 ] This was an action for slander, and it was alleged in the plaint 
that til© words complained of were uttered by the defendant, wlio is the 
Munsif of Payoli, during the hearing of a suit to which the plaintiff was a 
paity. 

The District Judge rejected the plaint under Section 54 (c*). Civil 
Procedure Code, holding that the suit w’as barred under a positive rule 
of law, and that Act XVIII of 1850 applied. 

The real question for our decision is, can an action for slander be 
maintained against a Judge for w’ords used by him whilst trying a cause in 
Court even though such words' were alleged to be false, malicious and 
without reasonable cause. 

This question has long been decided in the negative by the Courts in 
England ‘'on tbe grounds of public policy, and we think that the English 
law is applicable to Courts in India. In Scoit v. SUinsjicUl (1), the facts 
were very similar to the present case, and the Court of Exchequer consist- 
ing of Kelly, C. H., and Maitin, Bramwcll and Channoll, B. B., unani- 
mously decided that such an action wwild not lie; the reasons given were 


• Appeal No. 77 of 1892. 
(1) L. B. 8 Ex, 990. 
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that it IB ©asential in all Courts that the Judges who are appointed to 
administer the law should be permitted to administer it under the protec- 
tion of the law; independenth and freely w^vthoiit favour and without feai 
This provision of the law is not for the protection or benefit of n maheioiis 
or coriiipt Judge, but for the benefit of the public, whose interest it is that 
the Judges do exercise their functions with independence and without 
fear of consequences Tn Dair/rnis'V Lord Fiokeby (1), the Com t of 
Exchequer Chamber consisting of ten Judges held that the authoi dies 
are cleai, uniform and conclusive that no action of slander lies against 
Judges for woid^ spolcen in the ordinary course of any 

proceeding befoie any Court or Tribunal lecognised by law A Full Bencii 
of the Madras High Court has held that English aiiihorities on this subject 
appl\ to Judges and ('Ourts in India See SuJhvan v Xor/on (2) 

Act X^']1J of 1850 quoted bv the District Judge does not appear to 
apply in a case like the present. 

We dismiss the appeal with costs 

IT M. 89=3 297. 

[ 89 ] APPELLATE CIVIL 

Brfore Mr Justice Muiiusami Ai/yar and Mr Justice Best 

Vkvkatalixoam (Ptaintifl), AppcUant v Veeuas\mi 
AND OTHERS (Defendants), Hespondents * 

[28th April and 13th September, 1803 ] 

Limitation Act— Act XV of 1877, Sdiedute 11, Articles 107, 108 — Purchase at Court 
awofion — Suit for possession of land — Date of cause of action — CondriicfioTi of enact- 
?nent 

Id a BUM for poBBeisioD of land inatituted on 1st April 1891, it appeared that 
ihe land in quest lun liad been purchased by the plaintiR id a Court auclion held 
in execution of a decree on 20th June 1876, and that the sale to the plaintiff was 
Confirmed on 01 at March 1079, which was the date upon which the certificate 
iBE^ued The plaintiff failed to prove that the judgment debtor was out of poRHes 
sion at or subsequently to the date of the sale 

Held, that the suit was governed by Limitation Act, Schedule 11, Article 136 
that ‘ the date of the sale " in that article means (lie date of the actual sale, not 
the date of the confirmation of the sale and (hat accordingly Ihe suit was barred 
by limitation 

[H., 26 B 276 (280) , 10 A H 13=16 Ind Cas 10 (11) ] 

Second appeal agaiDst the deciee of 13 Sundura Kaii, Subordinate 
Judge of Elloie, in appeal suit No 433 of 1891, confiiming th(‘ deciee ot 
V Kiishnamurtbi Pantulu in onginal suit No 109 of 1891 

Suit for land The property in question was brought to sale in 
execution of the deciee in original suit No 654 ot 1873 and had been 
purchased at Court auction bv the present plaintiff on 20tli June 1878 
The sale was confiimed and certificate issued on 31 st March 1879 
Delivery of the propeity, however, was not made through the (^ouit or 
otherwise, and tlie auction-purchaser now sued to recover the •property 
m question. The plaint wa,B filed on Ist April 1891 and the defendants 
raised a plea of limitation. This plea prevailed in the Lower Courts 
The Subordinate Judge observed that an averment in the memorandum of 


• Becond Appeal No 1441 of 1892 
(1) L R 8 Q B. 265 


(2) 10 M. 2B. 
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the appeal filed in his Court to the effect that the defendants had been out 
of possession for four years after the sale did not appear in the plaint 
and appeared to have been made as an after thought in oi’der to bring the 
suit without Limitation Act, Schedule TI, Article 187. 

[90] The plaintiff preferred this second appeal. 

Patfabhirama Ayyai\ for appellant. 

Sriranya ('haryar, for respondents. 

JUDGMENT. 

The facts of this case as found by the Courts below are shortly 
these : — Appellant purchased the land in dispute at the Court-sale held in 
execution of the decree in original suit No. 654 of 1878 on the file of the 
District Munsif of Narsapur. The property was put up to sale and knocked 
down to appellant as the highest bidder on the 20th June 1878. It was, 
how^ever, on the 31st March 1870 that the sale was confirmed. The 
sale certificate bears that date whilst this suit was brought on Ist April 
1891. The question for determination is whether the Courts below are 
riglit in holding that the suit was barred by Article 188 of the Second 
Schedule of the Act of Limitation, For appellant (plaintiff) it is urged 
first, that there is no evidence to show that the judgment-debtor was in 
possession of the property in dispute at the date of the Court-sale, and 
that even if that article applied, the sale referred to in the third column 
is not the actual sale but the sale which has been confirmed and became 
absolute. 

Article 187 premises an execution sale at the time when the judgment - 
debtor is out of possession, and Article 188 presupposes a case in which 
the judgment-debtor is in possession of the property sold. According to 
the former the time from w^hich the period begins to run is when the 
judgment-debtor becomes first entitled to possession and according to 
the latter time runs from the date of the sale. Referring to appellants’ 
contention that defendants were out of possession for four years after 
the sale, the Subordinate Judge observes that the plaint did not state so, 
and that the allegation in the memorandum of appeal was an after thought. 
The first issue fixed in this case was whether the suit was barred, and 
it was thus open to appellant to have proved that the judgment-debtor 
had been out of possession for four years after the sale, but he. tendered 
no evidence on the point. The onus' of proof was on appellant, and we 
cannot say that the Subordinate Judge wm in error in considering his 
allegation as untrustworthy, especially wlien the plaintiff himself stated 
before the District Munsif that he asked the defendants to quit the land 
in dispute until four or five years after taking the certificate and not 
subsequently. 

The next question is whether assuming that Article 188 is [91] 
applicable to this suit, the claim is barred. Tf the wwd sale in the third 
column of that article means actual sale, the claim is clearly barred; but, 
if it means the sale which is confirmed the suit is in time. Tn its plain 
ordinary meaning the word sale means the auction-sale, itself, and it is 
used in Article 166 in that sense. Article 12, which refers to a sale that 
is confirmed, indicated also that the Legislature intentionally used the 
word without any qualificatirHn. 

But it is argued that under Section 816 of the Code of Civil Procedure 
the title to the immoveable property purchased vests in the purchaser from 
the time when the sale is confirmed and not before, and as no purchaser 
can ane fnr possession before the property passes to him the term sale in 




VI.] VBNKATABUBBU v APPURUNDRAM 17MMk92 

Coluinn 3 of Article 138 iniist be tiiken to signify as in Article 12 the sale 
which IS confiiined The direction in Section 316 of the Code of Civil 
Proceduie coriceining the date on v\hich the title to immoveable property 
purchased at a Couit-sale vesta is not to be found in Act X of 1877, of 
which the corresponding sect ion pi ovules for the giant ot a certificate, 
stating “ the name of the person who, at the time of sale, is declared to 
be the purchase! and the date of such sale ' With reference to that 
section it has been held that when the sale is confirmed it i elates back to 
the auction s^de, and the propcrt\ vests m the piiicliasei from the date 
of sucli sale It was so held by the H.kI. Court at Calcutta in Ki short 
Mohun lioij ('howdhrif v ('hundrr Naih Pal (1), and hv a Full Bench of 
the same Court in Bhyruh (^hiitidcr Bundopadhija v Soudaiuint Dabce (2) 
It was by Act XTl cif 1879 that the oIhubc title shall vest m the pur- 
" chaser ircmi the time when the sale is confirmed ' was introduced into 

Section 316 Though it was then open to the Ijegislatuie to have altered 

the wa^ird .sale in the third column of Article 138 of the Limitation Act, 
yet lhe\ have not done so The same word cannot mean the actual sale m 
one place and the sale which is confirmed in another place in the same 
Act The omission to alter the word sale into sale which is confirmed 
may be due to ovei sight, hut the result of the grammatical interpretation 
must in law^ jirevail when there is no ambiguitv We observe also that the 
sale in this case took place m June 1878, whereas Section 316 was not 
modified till 1879 

192] We are of opinion that the Courts below’ aie right in holding 

that the suit is haned by Article 138 of the Indian Limitation A(‘t, and 

w’e dismiss this appeal with costs 


17 M. 99. 

APPELT.ATE CTVTT. 

Before Bit Atlhur J H ('olhns, Ki , Chief Jusheti, and 
Mt Justice Shephard 


VKXKATAsr’Birr and anothkr {Defendants), Appellnnta v 
Appitsundrxm (Plaintiff), Uespondenf * 1 12th July, 1893 ] 

Limitaiwji Art — Ad XP of 1R77, Sfttion 30 — Siiif for money — Payment on account of 
.pntiripal within the period of limitation — Evidence of sudi payment by wntiny made 
after period ejpired 

The (»hli>ree c)[ a registered mortgage bond, dated 301h January 1875, sued in 
Feiiniarv 1801 to rex^over from the obligor ihe pnmipal and interest remaining 
due (hereunder In bar of Ijinitahun the plaintiff r lied on entries of part 
payiiieiilH from time to time in an account written hy the defendant These 
pari -payments weie made at such tunes as to keep alive the obligee's right of 
suit up to the date of Ihe last of them The last of these payments was made 
on a date which was less than six years (the period of limitation for the suit) 
before the date of institution of the suit but it was not entered in the def ndani's 
accouiitB until after the dale when the claim would otherwise have been liarred 
hy limitation 

Held, that the provisions of Liniitatinn Act, Section 20, were satiBfied,iand that 
Die suit was not barred hy limitation 
[R., 4 L B.R. 1 ] 

Appeal against the judgment of Mr. Justice Rest sitting on the 
original side of the Court in civil suit No 32 of 1891 
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appear sufficiently for purposes of this report 
T *^12 judgment of Mr. Justice Best. 

J ULY 1^* Best, J. — The suit is for Rs. 4,442-5-6, balance of principal and 
Appel- due to plaintiff under the registered mortgage bond A, dated 30th 

LATE January 1875, executed by first defendant for a sum of Rs. 9,100. Second 
Civil defendant is the son of first defendant. Defendants pleaded that they 

^ * were entitled to credit for a further sum of Rs. 191-4-11 being amount of 

17 M. 92 . assessment and quit-rent [98] paid by them on account of plaintiff’s pro- 
party. They further pleaded that the suit is iime-ban-ed, in that it is 

merely for a personal decree against the defendants for a debt payable so 

for back as 31st December 1877. 

It must here be noticed that plaintiff has explained in the plaint his 
reason for asking for a simple money decree, viz,, because the defendants 
have from time to time taken from the plaintiff all the title-deeds of the 
properties mentioned above and mortgaged them with others using the 
money so raised for a deposit with Messrs. DeClosets and Co., where the 
second defendant was employed as a Dubash. 

The following are the issues recorded on the above pleadings : — 

r. Is the suit barred by limitation? 

II. Are defendants entitled to a credit of Rs. 191-4-11 as in paragraph 
1 of the written statement mentioned? 

Plaintiff now admits that defendants are entitled to credit for 
Rs. 191-4-11 as claimed by them. This disposes of the second issue. 

The only point for consideration is, therefore, whether the suit for a 
merely money decree is time-barrfed. 

Plaintiff has produced the account R as containing in the handwrit- 
ing of first defendant himself admissions of part-payments sufficients under 
Section 20 of the Limitation Act to keep alive the claim for a simple money 
decree. This account B, plaintiff swears, was given to him by second 
defendant. It begins with an entry of Rs. 7,050 as due on the 3l8t 
December 1881 which amount is gradually reduced by payments made 
from time to time, on several occasions in each year from 1882 to 1888, 
leaving on the 3l8t December 1888 a balance of Rs. 2,073-14-10; 1o 
which a sum of Rs. 1,995-2-1 is added, as the total of interest due, calcu- 
lated up to that date. Plaintiff swears that the entries up to 15th June 
1888 are in the handwriting of first defendant, and it is contended that, 
as the suit is brought within six years from that date, Exhibit A being a 
registered document, it is not open to the objection of the limitation bar. 

On the other hand it is contended on behalf of defendants that in 
order to he of use under Section 20 of the Limitation Act, the hand- 
writing of the person making the payment referred to in [94] the proviso 
in Section 20 must have come into existence before the expiration of the 
prescribed period, within which the part-payment must be made. To 
hold thus would be to import into the proviso (Clause 4) words that are 
not to be found in it. It seems to me that if the fact of the part-payment 
having been made within the prescribed period appears in the handwriting 
of the person making it, the mere fact of this handwriting coming into 
existence after the period prescribed for the payment will not render such 
handwriting useless for the purpose of saving a claim from the limitation 
bar. The payments entered in B were made either on account of principal 
or on account of interest. If the latter, the mere fact of the payment 
would be sufficient for the purposes of Section 20. But as it does not 
appear from B that the payments were made on account of the interest 
as such, they must be taken to have been made as part-payment 
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of the principal amount; and the fact of such payment appearitig in the 
handwriting of first defendant as proved by plaintiff (and not rebutted by 
the defendants), I find that this suit is not baired 

I give plaintiff a money decree, therefore, for the amount claimed leas 
'the Bs. iyi‘4-11 referred to in the second issue, and less a further sum of 
Ba 112-10-0 which plaintiff admits has been paid to him subsequent to 
the institution of this suit 

' Defendants are directed to pay the above amount to plaintiff with 
further interest on the same at 6 per cent per annum from date oi suit 
to-date of payment, us also plaintiff’s costs on the above amount, unci 
plaintiff will pay defendants’ costs on Hs 191-4-11 
’ The defendants pi ef erred this appeal 
' Sundaram Sa^tri, for appellants 

Bhaahyam Aijijangai and Sivagnana Mudahar, for respondent 

JUDGMENT 

We think the learned Judge was right The section does not require 
‘that the writing should be made before the expiration of the period. It 
,Qnly requires a writing as the mode of proving the fact of payment. The 
Eippeal must be dismissed with costs. 


1711. 95. 

[98] A^PlilXATE CIVIL 

Before Sir Arthur J H' Colhiia^ Kt , Chief Justice and 
Mr, Justice Patler 


Mutiiu and ANOTiiEiv Appellants v 

Ganoathara {Plaintiff), Respondent * 

• [24th January and 8rd February, 1893 ] 

Religious Endowments Act — Act XX of 1663, Section 14 — Applicability of the Act> 

In a suit, brought with the leave of the District Court under Act XX of 1863, 
to remove the trustees of a Hindu temple it did not appear that the trustees 
were nominated by or Bub)ect to the conOrniation of the Government or any 
public officer 

Reid, that Act XX of 1663 was not applicable to the temple unless it was 
admitted or proved by evidence Uiat the 'Endowment was one which would have 
fallen under the provisions oC BegulatioB. VII of 1817 
[Expl., 26 M 1«6 (167) ; B., 16 A 227 (231) ] 

Appeal against the decree of J. A Davies, District Judge of Tanjore, 
in original suit No ^ of 1891. 

Thp plaintiff sued for a decree removing the defendants from the office 
'of trustees of a temple at Alagumangalam having previously obtained the 
sanction of the District Court Under Act XX of 1863 The first issue 
framed' raised, the question whether that Act Was applicable to the \emple 
in question ' The District Judge held with reference to Fahurudiu Sahtb 
V Ackerti Sahib (1) that be had jurisdiction in the case and he passed 
a conditioiial decree m the foriifi employed in Sivasankura v. Vadagm (2), 
t)etendants preferred .this appeM. 

* Appeal No. 40 of 1899. 

(1) 2 M". 197. (2) 18 M 6. 
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nm Vankatmubba Ayyar^ for appellants. 

Feb# 8. Sivagnana Mudaliar, for responment. 
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JUDGMENT. 

The first contention raised by the appellants, both at the grant of 
sanction and at the hearing of the suit, was that the provisions of Act 
XX of 1863 do not apply to the plaint temple. The District Judge over* 
ruled this objection on the ground that it was not denied that the public 
have a right of service in the plaint temple. 

The suit was disposed of without taking any evidence,' and we can 
find no note of the Judge or anything else on the record to show [ 9 ®] that 
any such admission was made. On the contrary, the second paragraph of 
the written statement commences with a denial that the temple is a com- 
mon place of worship, either for plaintiff or other Kammalas or for other 
Hindu castes. It does not appear that the trustees were nominated by or 
subject to the confirmation of the Government or any public officer. 
Unless, therefore, the endowment was one which would have fallen under 
the provisions of Regulation VII of 1817, it will not fall under the pro- 
visions of Act XX of 1863. See Fakurudin Sahib v. Akeni Sahib (1) and 
Jan AU V. Ram Nath M undid (2). We do not think this case can be 
disposed of without recording evidence. We must, therefore, set aside the 
decree of the District Judge and remand the suit for rehearing. The costs 
will follow the result. 


17 M. 99»i 1I.LJ. 98. 

APPELLATE CIVIL. 

Before Sir Arthur J. H, CoUinfi, Kt,, Chief Justice and 
Mr, Justice Davies. 


Ramasami (Plaintiff), Appellant r. Sami and otheus (Defendants), 
Respondents."^^ [29th August, 1898.] 

Transfer of Property Act — Act IV of 1882, Sections 92, 93 — Decree for redemption^ 
Mortgagor's failure to pay amount due within period fixed — Subsequent suit, no 
order under Section 93 hating been made — Bee judicata. 

A decree under Section 92 of the Transfer of Property Act becomes a final decree 
on the expiry of the time limited thereby, although no order is passed under 
Section 93; accordingly, no subsequent suit £or« redemption can be maintained. 
(R., 24 A. 44 (62) ; 19 M. 40* (61) (F.B.) ; 25 M. 244 (264) ; 27 M. 40 (41) ; 21 A.W.N. 
194; 6 O.C. 114 (116); CoBt., 25 M, 300 (F.B.).] 

Second appeal against the decree of G. Venkobachariar, Subordinate 
Judge of Tanjore, in appeal suit No. 365 of 1892, affirming the decree of 
T. M. Adinarayana Chettiar, District Munsif of Mannargudi, in original 
suit No. 66 of 1891. 

Suit for redemption of a mortgage executed in 1886 by the plaintiff's 
vendor to the predecessor in title of the defendants under which it 
appeared that possession had passed to the mortgagee. [ 97 ] ^The plaintiff 
had previously brought wiginal suit No. 241 of 1886 on the file of the 
District Munsif of Mannargudi for the redemption of the same n^ortgage, 
and on 30th September 1887 a decree was passed which directed that “ on 
the plaintiff paving to the defendants Nos. 2 to 7 or deposiqg in Court 


(1) 2 M. 197. 


Second Appeal No. 241 of 1898. 


(9) 8 C, 89, 
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The District Munsif decided this issue in favour of the defendant 
pointing out that the mortgage in question was not in hie view a usufruc- 
tuary mortgage and also expressing the opinion that the Transfer of 
Property Act was inapplicable to the suit, and he accordingly dismissed 
the suit 

The Subordinate Judge on appeal affirmed this decree concurring in 
the opinion that the Transfer of Property Act was inapplicable, and observ- 
ing the deed of moi-tgage is not on record and it is not easy to say 
" what the real nature of the mortgage is, but as it is merged in the 
“ decree, the letter is the proper guide for determining the question ” 

Narasimha Chanar, for appellant 

Knshnasami Aijyar, for respondent 

JUDGMENT 

We consider that the decree in suit No 241 of 1806 on the Mannar- 
gudi Munsif 's file was a final decree inasmuch as it decreed according to 
the last clause of Section 92 of the Transfer of Property Act, that m 
case of default in payment .[M] within the stipulated time, the plaintiff 
was to be debarred of his' right of redemption Orders passed under 
Section 93 are, in our opinion, merely supplementary to the decree under 
Section 92, showing whether the terms of the decree have or have not 
been fulfilled It is clear that in this case when the three months' time 
allowed in the decree had elapsed without payment being made, no exten- 
sion of time for payment having been granted, the decree became a final 
decree without any further orders being required That decree then 
being a final one after confirmation in appeal, the present being based on 
precisely the same cause of action as that suit is, of course, barred as rea 
judicata. 

The second appeal fails and is dismissed with costs 


“ within three months from this date Rs. 67, he will be entitled to take 
possession of the plaint items Nos 1 to 6, and in default, he will be 
debarred from redeeming them thereafter " This decree was affirmed on 
appeal and in 1089 the plaintiff applied in execution for an order that 
possession be delivered to him on payment of the amount specified He 
obtained the order sought and gained possession of the land, but the 
High Couit reversed the order and dismissed his application on the ground 
that it was too late 

The prayer of the present plaint was for a decree “ directing the 
defendants to receive from plaintiff the mortgage debt and to return to 
him all the documents relating to the mortgage, and holding that the 
mortgage has been redeemed and for other relief as the nature of the 
suit may admit ” The third issue framed in the suit was as follows — 
Whether the plaintiff’s right of redemption has been extinguished by 
the decree in the former suit No 241 of 1806^” The plaintiff’s con- 
tention was that the equity of redemption was kept alive by reason of 
the fact that no order had been made under Transfer of Property Act, 
Section 93 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. ('oUins, Kt., Chief Justice, and 
Mr. Justice Shephard. 


Kunhayen Haji (Plaintiff), Appellant v. Mayan 
(Defendant No. 2), Respondent.* f8th August, 1893.] 

Transfer of Property Act — Act IV of 1882, Section 108, suh-sectwn (c), 177 — Agficul> 
turol lease^Leate of a coffee garden — Destruction of plants by fire — Voidability of 
lease. 

The plaintiff was the assignee of the right and title of the lessor and the 
defendant was thj lessee of a coffee garden, under an instrument which was held 
to constitute a lease of tlie coffee plants only. In a suit to recover the annual pay- 
ment reserved under the lease, it appeared that the coffee plants had been destroy^ 
by fire and the garden had been consequently abandoned by the defendant before 
the period to whicli the claim related : 

Heldf that tJie plaintiff was not entitled to recover. 

Per cur . We are clearly of oinnion that a lease of a coffee garden is not an 
agricultural lease within the meaning of Transfer of Property Act, Section 117. 
[N.F., 24 M, 421 (423) ; R., 26 M. 627 (629).] 

Second appeal against the decree of E. K. Knshnan, Subordinate 
Judge of North Malabar, in appeal suit No. 82B of 1891, reversing the 
decree of J. A. De’Rozario, District Munsif of Vytri, in original suit 
No. 41 of 1891. 

The plaintiff sued as the assignee of the title and interest of [ 99 ] 
defendant No. 1 by whom as it was alleged a portion of coffee estate held 
on Kulikanapattam had been leased to defendtgit No. 2 in consideration 
of an annual payment which had fallen into arrears. The defendant No: 
2 alleged that he had been admitted as a partner in the first defendant’s 
share in tlie estate and that he w^as liable only for a proportionate part 
of the Jemrnabogam assessed thereon. This, he averred, he had paid up 
to 1883, when a conflagration occurred destroying all the coffee bushes 
on the estate, which had since been overgrown with thick jungle. The 
District Munsif held that the defendant No. 2 was nevertheless liable to 
the plaintiff and accordingly passed a decree as prayed. This decree was 
reversed on appeal by the Subordinate Judge and the plaintiff preferred 
this second appeal. 

Sanharan Nayar and Ryrii Nambiar^ for appellant. 

Sanhara Menoji and Govindan Nemhiar, for respondent. 

JUDGMENT. 

We are clearly of opinion that a lease of a coffee garden is not an 
agricultural lease wihtin the meaning of Section 117 of the Transfer of 
Property Act. It is argued that Section 108 does not apply, because the 
money sought to be recovered is not rent and the property was not 
destroyed. Looking at the plaint and the karar B, we think the relation 
of lessor and lessee was asserted and in fact existed. It is rent which 
the plaintiff seeks to recover. It is not disputed that the whole of the 
plants situated in the part included in the karar was absolutely destroyed, 
and the second defendant in consequence abandoned the garden. If, as 
a matter of fact, the land only had been the subject of the demise it might 
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be doubtful whether Section 108, Transfer of Property Act, applied But 
that 18 not the case As far as we can gather fiom karur B the lease was 
of the coflee plants only We tliink, therefore, the Subordinate Judge is 
rght and accordingly dismiss the appeal with costs 


17 M. 100=3 M.L.J. 250. 

[ 100 ] APPELLATE CIVIL 

Befvie Mr Justice Mutiu»ann Ayij(U anil Mr Justice Best 


Venkata Keddi (Petitionei), AppelhuU v W Taylor 
(Count er- petitioner) j Respondent * [‘ilst August, 1893 ] 

Liters Patent of the High Court, Section 16 — Appeal — Dintntt Muntiipahttes Act 
(Madras) — Act IV of 1^4, Sections 63, 60, 60 — Profession tax — Traders — Provincial 
Srnall Causes Courts Act — Act IX of 1887, Sections 25, 27 

A petition for revision preferred under Provincial Small Cause Courts Act, 
Section 26, was heard and dismissed by one of the Judges of the High Court 
acting under the rules of Court framed under Section 13 of the Charter Act The 
petition preferred an appeal under Letters Patent, Section 15 

Held, that the appeal was not barred under Provincial Small Cause Courts 
Act, Section 27, and was maintainable 

One who makes it his business to sell the produce of his own land for piohts is 
a trader within the meaning of Madras Act IV of 1884, provided the sales are 
conducted in a shop or place of business • 

Held by Parker, J , that one who has paid profession tax as a Sheristadar in 
one Municipality is not on that account exempted from paying a further tax m 
respect of a trade carried on by hinv in another Municipality under Act IV of 
1884, Madras 

[R., 22 M 68 (96)=8 MLJ 231, 26 M 747 (760).] 

Appeal under Letters Patent, Section 15, against the judgment of 
Mr Justice Parker on civil revision petition No 27 of 1892 

That was a petition undei Provincial Small Cause Courts Act IX oi 
1887, Section 25, piaying the High Court to revise the pioceedings of 
K Soinayttjulu, Pantulu, iJistuct Munsif ot Sompeta, in small cause suit 
No 133* of 1891 

The plaintiff was the Taluk Sheristadar, and as such liad paid profes- 
sion tax under Act IV of 1884 (Madras) to the Municipality of Chicacoki 
Subsequently he was assessed to pay a fuither tax as a trader in Parlaki- 
medi He paid the amount demanded under protest and brought the 
present suit against the Chatrman of the Municipal Council of Parlakimedi 
to recover the amount so paid The suit was dismissed by the District 
Munsif and the plaintiff pieferred tlie petition above leferred to The 
[ 101 ] petition was dismissed by Mr Justice Parkar, who delivered judg- 
ment as follows — 

Parkar, J — The petitioner is a Taluk Sheiistadar at Chicacole and 
has paid one lupee profession tax in that Municipality He has now 
been assessed as a grain merchant at Parlagimedi and sues to recover 
from the Chairman of that municipal council the amount which bus been 
levied from him. 

It IB first urged that petitioner does not carry on trade in grain since 
the paddy which he sold was grown on his own lands I am unable to 
accede to this contention The petitioner contends that he cannot be 
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said to trade in grain unless he bought the grain before he sold it. If 
this be so, no owner of a tea or coffee estate could be said to trade. The 
term ‘ trade ’ is not defined in the Act, but the meaning of the term as 
given in ’Wharton’s Law Lexicon includes the exchange of goods for 
other goods or for money. I am of opinion that the petitioner 
does trade in grain. 

The next contention is that as petitioner has paid profession tax at 
Chicacole, he cannot be taxed at Parlakimedi for the same year under 
Section 60, Madras Act IV of 1884. In support of this contention I am 
referred to decisions in Tuticorin Municipality v. South Indian Railway (1) 
and Municipal Council of TelUcherry v. Bank of Madras (2). In the 
first of these cases it was held that a railway company having paid pro- 
fession tax at Negapatam was not liable to be assessed for the same half 
year at Tuticorin. In the second case it was held that the Bank of 
Madras having paid pi-ofession tax at Negapatam was not liable for the 
same tax at Tellicherry. But in both these cases it was the same business 
that was carried on, though in two different places. In the present case 
the petitioner carries on one business at Chicacole and another at Parla- 
kimedi. He does not cany on grain trade at Chicacole or his work as 
Sheristadar at Parlakimedi. He cannot, therefore, be taxed in either 
Municipality under Section 59 upon his aggregate income from both sources, 
nor can he be assessed under Section 53 upon more than one source of 
income in each Municipality. Section 60 exempts a person from paying in 
a second Municipality the tax which has been assessed under Section 53 
in another Municipality. But petitioner has not been assessed, nor could 
he be assessed as a [102] trader in grain at Chicacole under Section 53, and 
therefore he is not exempted by Section 60 from paying at Parlakimedi. 

The petition is dismissed with costs. 

The petitioner preferred the present appeal under Letters Patent, 
Section 15. 

Mr. Anderson and Sriranga Chariar, for appellant. 

Tha Advocate-General (Hon. Mr. Spring Branson) ^ for respopdent. 

JUDGMENT. 

The preliminary objection is taken that the petitioner’s remedy is 
exhausted by the order passed by Mr. Justice Parker under Section 25 of 
the Small Cause Courts’ Act, from which it is contended no appeal is 
allowable by reason of Section 27, which dec^res the decrees or orders of 
the Small Cause Court to be final, subject to the provisions of that Act. 
We observe that the revision contemplated in Section 25 is by the ‘ High 
Court.’ Mr. Justice Parker exercised such revisional jurisdiction under the 
rules of this Court framed under Section 13 of the Charter Act. The 
judgment is, therefore, subject to the appeal provided by Section 15 of the 
Letters Patent. 

The preliminary objection must consequently be disallowed. 

Passing on to the merits, we see no reason to differ from the learned 
Judge Tn holding that any person who makes it his business to sell for 
profit is a ‘ trader ’ within the meaning of the Municipal Act IV of 1884. 
We do not think the fact of what he sells being the produce of his own 
land makes him the less a trader, provided the sales are conducted in a 
shop or place of business as in this case. The other point is not pressed. 
The appeal fails and is dismissed with costs. 

(1) 13 M. 78. 16 M. 163. 
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[108] APPELLATE CRIMINAL 

Before Mr Justice Muttuaami Ayyai and Mu Justice Best 


Queen-Empress v, Fakira * [25th October, 1893 ] 

Penal Code — i4ct XLV of 1860, Section 224 — Escape from custody of village officers — 
Regulation XI of lBi6, Section 5. 

On a charge under Penal Code, Section 226, it appeared that the accused had 
been apprehended on a hue and cry being raised as he was running after commit- 
ting rcHiDery, and that he was handed over to the Village Magistrate and was by 
him placed in the charge of taliyaries for retention till the next morning when 
he was to be taken to the police station, and that he escaped from the custody of 
the taliyaries 

Held, distinguishing Queen v. Boijigan (5 M 22), that the accused was 
rightly convicted of the offence charged. 

Case referred for the orders of the High Couit under Criminal Pio- 
cedure Code, Section 438, by the District Magistrate of Bellary 
The case was stated as follows — 

One Korcha Fakiui alias Donga Hanuma took to his heels on 8th 
'* November last aftei robbing two Marwari merchants on the tank bund 
* of Hanisi, a village in Kudlighi taluk He was pursued, arrested and 
brought to the village chavadi by a washerman, who made him ovei to 
'* the Village Magistrate Korcha Fakira was illegally tied to a post of the 
" chavadi and two taliyaries and two madigas were placed to watch him 
with a view to make him over to the police Before sunrise, while it 
** was still dark, the accused Fakira, on the pretence that he wanted to go 
“ out for purposes of nature, was loosened and at once lan away He 
“ was thereupon ehaiged befoie the Stationary Sub-Magistrate, Kudhglii, 
** under Section 224, Indian Penal Code The Sub-Magistrate convicted 
“ the accused and sentenced him to undeigo impusonment for four 
“ months 

" The custody of the taliyaries and madigas in this case does not con- 
*' stitute lawful custody, inasmuch as the offence of dacoity was not com- 
** mitted in their piesence Queen v. Bo]jigan (1) 

[104] “ Under these circumstances the conviction appears to be bad 
“ in law, and I respectfully recommend that it may be reversed ” 
Counsel were not instructed 

JUDGMENT 

Best, J — It appears tTiat the accused had been apprehended on a 
hue and cry being raised as he was running away after committing a lob- 
bery He was handed over to the Village Magistiate and was by the latter 
placed in charge of the taliyaries for detention till next morning, when 
he was to be taken to the police station. ICaily m the morning he asked 
to be allowed to go and ease himself, and availing himself of tins oppor- 
tunity, made his escape He has been convicted under Section 224 of the 
Penal Code and sentenced to four months’ iigorous imprisonment Tlie 
District Magistrate has referred the case iindci Section 438 of the, Code of 
Criminal Proc^ure with a view to the conviction being set aside as illegal 
on the authority of Queen v. Bo]jigan (1) 

In that case the accused had escaped from the custody of a tahvan 
and a toti by whom he had been arrested on suspicion The custody was 

* Criminal Revision Case No 487 of 1893. 

(1) 6 M. 22. 
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lUll held to be not lawful, because the tahydti and toti, not being police 
25 could not legally make the arrest for an ofltehce not committed in 

* * their presence. 

Aw^- present case is distinguishable, in that the prisoner on being 

tATE arrested on the hue and cry was handed over to the Village Magistrate 
CttUl- custody of the taliyaries under his orders with a view to being 

^kh handed over to the police. See Queen-Emprcas v. Potadti (1). 

I do not think the conviction is illegal. 

itM . MIjttusami Ayyab, J. — I am of the same opinion. By'' Section V, 

Regulation XI of 1816, heads of villages are authorized and directed to 
2W* * apprehend all persons charged with committing crimes and to forward 
them to the police officer of the district. The arrest being legal and the 
detention at night being necessary to his being forwarded to thb police 
officer, the principle laid down in Queen v. Bojjigan (2) is not applicable. 
There it was the village taliyari and toti who arrested the accused, and the 
arrest and therefore the subsequent custody were unlawful. 


17 M. 105=:i Weir 786. 

[ 106 ] APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins y Kt,, Chief Justice and 
Mr. Justice Shephard. 


Srinivasa Ayyangar (Counter-petitioner) ^ Appellant v. 

Queen-Empress.* [5th October, 1893.] 

Letters Patent^ Section 16 — Appeal to two Judges — Sanction to prosecute granted by one 
Judge. / 

Where one Judge exercising the revisional jurisdiction of the High Court, in 
reversal of an order of a First-class Magistrate, had granted sanction under 
Criminal Procedure Code, Section 196, for a prosecution under Penal Code, Section 
182, an appeal was preferred from his judgment under Letters Patent, Section 16 : 

Heldy that no appeal lay, that section of the Letters Patent being inapplicable 
in cases of criminal jurisdiction. 

Appeal under Letters Patent, Section 15, from the judgment of 
Mr. Justice Best in criminal revision case No. 152 of 1893. 

In that case his Lordship, in exercise of the revisional jurisdiction of 
the High Court, reversed an order of the First-class Sub-divisional Magis- 
trate of Mannargudi and granted sanction under Criminal Procedure Code, 
Section 195, for the prosecution of the counter-petitioner for an offence 
under Section 182, Penal Code. The counter-petitioner preferred the 
present appeal under Letters Patent, Section 15. 

Parthasaradhi Ayyangar^ for appellant. 

JUDGMENT. 

The clause of the Letters Patent to which the petitioner refers has 
nothing to do with criminal jurisdiction. It does not, therefore, justify 
the appeal. The case of Navivahoo v. Narotamdas Candas (3) has been 
cited. This point, however, is only mentioned incidentally and does not 
seem to have been considered. We are unable to agree with the decisiqp* 
Section 195 of the Criminal Procedure Code is also inapplicable. 

The petition is therefore dismissed. 

* Letters Patent Appeal No. 26 of 1893. 

(2) 6 M. 22. 
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[ 106 ] APPELLATE CIVIL. 

Bejo)c Mr JuBtice MuttuBami Ayyar and Mr Juatue Beat. 


Oangaraju AND OTHERS (Defendants Noa 1, 4, 5 and 6), Appellanta 
V, Kondireddiswami and others (Plaintiff 8 Noa 1 and 2, 
and Defendant No 2), Reapondenta.* [30th August, 1803 ] 

Civd Procedure Code — Act XIV of 1803, Section 13 — Rcr judicftta — Rent Recovery Act 
(Madras) — Act VIII of 1866 — Decision of a Revenue Court — Second suit tn Ctvtl 
Court — Question of title 

In a suit for land it appeared that the defendant had obtained, under the 
Bent Kecotery Act, a judgment that the present plaintiff should accept from him 
a patta fnr the land ip question and deliver to him a corresponding muchalka, 
and subsequently an order for ejectment, which was executed The present 
plaintiff did not appear when the above orders were made The defemdant relied 
on these proceedings as constituting a bar to the present suit 

Held, following Rama v Tirtasamt (7 M 61), that the decision of the Revenue 
Court was no bar to the suit 

tP., 13 PR 1909=134 PLR 1906=73 P.W R 1900, R., 20 M 392 (393); D., 21 
M 482 (489) (P.B.)=8 MLJ 210] 

Second appeal against the decree of M B Sundara Itau, Subordinate 
Judge of Ellore, m appeal suit No. 197 of 1892, confirming the decree of 
V. Knshnamiirthi Pantulu, District Munsif of Tanuku, in original suit 
No 95 of 1891 

Suit to recover land with mesne profits It appeared that on the 6th 
May 1090 the first defendant, who was the father of the other defendants, 
brought a summary suit against the present plaintiff under Rent Recovery 
Act (Madras), 1065, to enforce the exchange of patta and muchalka foi the 
land in question The present plaihiiff did not appear before the Head 
Assistant Collector who passed rin ex parte judgment against him The 
decision of the Revenue Court was not complied with, and the present first 
defendant obtained and executed a warrant of ejectment The present 
plaintiff "moved the Revenue Court to set aside his decision, but this appli- 
cation w'as rejected on the ground that the summons had been duly seived 
before the case was disposed of The plaintiff thereupon brought the 
present suit, alleging that he [107] was the owner of the property in ques- 
tion and that the summary decision of the Revenue Court had been 
obtained in fraud of his righis. 

The District Munsif passed a decree as prayed overruling the con- 
tention of the defendant that the decision of the Revenue Court was a bar 
to the suit He referred to Rama v. Tirtaaami (1), Chunder Coornai 
Mundal v Nurnee Khanum (2), Debt Prasad v Jafar Ah (3), Boiaiub 
Chum Sein v Trahee Ram Sein (4), Manappa Mudali v McCarthy (5), 
Venkatachalapati v Kriahna (6) 

On appeal the Subordinate Judge affirmed this decree The deferidailtB 
prefeiTed this second appeal 

Srirangachariar, for appellants. 

Venhatarama Sarma, for respondents. 


* Second Appeal No 63 of 1893. 

(1) 7 M 61 (2) 11 B. L. E. 434. (3) 3 A 40 

(4) 15 W R 32 (6) 3 M 192 (6) 13 M 287 (391) 
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[108] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Vaidyanatha Ayyar and others (Plaintiffs), Appellants v. 

Chinxasami Naik (Defendant), Respondent.'^ 

[4th September, 1893.] 

Contract Act— Act IX of 1872, Section 45, 26S— Suit by surviving member of a firm alone 
Succession Certificate Act— Act VII of 1889, Section ASuit by surviving partner 
and heir of deceased partner. , 

In a suit on a promissory not« made by the defendant in favour of two Hindus 
carrying on business in partnership, it appeared that one of the partners was dead, 
and no succession certificate or letters of administration had been obtained. The 
plaintiffs were the surviving partners and the undivided sons of the deceased 
partner : 

Held, that a surviving partner can sue alone ,for the recovery of a partnership 
debt : 

Held further, that such a suit may be maintained by a surviving partner Jointly 
with the heir of the deceased partner, in which case a certificate of heirship will 
be necessary, unless it appears on the face of the document sued on that the debt 
18 a coparcenary debt. 

[F., 10 P.B. 1906; R., 17 A. 678 (679); 9 C.L.J. 831 {385) =13 C.W.N. 609; 9 C.P.L. 
R. 66 (67) ; 4 L.B.R. 99; U.B.R. Civil (1892—1896) 904 (210).] 

Case referred for the orders of tlie High Court by P. Srinivasa Ilau, 
Second Judge of the Presidency Small Cause Court under Civil Procedure 
Code, Section 617. 

The case was stated as follows: — 

This is a suit for the recovery of Es. 91-14-6 on a promissory note 
alleged to have been executed by the defendant to a mercantile firm, of 
which the first plaintiff and one T. Viswanatha Ayyan were the partners. 

~ . * Referred Case No. 42 of 1892. 

(1) 7 M. 61. (3) 9 M. 89. 


JU»GMBNT:-^ 

Assuming that the suit was maintainable there can be no doubt that 
the decision is correct on the facts found. 

It is contended, however, that the suit is not sustainable by reason of 
the decree in summary suit No. 72 of 1890 on the file of the Head Assist- 
ant Collector and of the order for ejectment under Section 10 of Act VIII 
of 1865 (Madras). 

The first plaintiff did not appear to defend that suit and a subse- 
quent application of his to have the ex parte decree set aside was dis- 
missed. Hence the present suit on title. 

As was held in Rama v. Tirtasami (1) the decision of a question of 
title by a Revenue Court is merely incidental, and no bar to a fresh 
suit on title in a Civil Court. Our attention has been called to the deci- 
sion in Ragava v. Rajagopal (2). The learned Judges who decided that 
case held that the decision and order of a Revenue Court under Section 10 
of Act VIII of 1865 would bar a subsequent suit on title in the Civil 
Courts. But it does not appear that the decision in Rama v. Tirtasami (1) 
was brought to their notice. We are of opinion that the pnnciple laid 
down in Rama v. Tirtasami (1) is correct. 

We, therefore, dismiss this appeal with costs. 
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The Baid T Viswanatha Ayyan having died, the suit is brought by his 
representatives aad the first plaintiff. 

It IS admitted that the said representatives have not obtained letters 
of a<lminiBtration or a certificate of succession. The defendant has allowed 
the suit to go ex parte. Nevertheless, as under Section 4 of the 
Succession Certificate Act VII of 1089, no decree cun be passed in plaintiff’s 
favour unless he produces letters of administration or a certificate of 
succession, lu cases where such production [IM] is required by law, I 
feel myself bound to consider whether this is a case in which the produc- 
tion of the letters or certificate is necessary 

The plaintiff’s Vakil, Mr K Krishnamachanar, contends that such 
production is not necessary on tv. o grounds’ — praiJy, the deceased person 
and the first and other plaintiffs being members of an undivided Hindu 
family, the plaintiffs, upon the death of tlie deceased member, became 
possessed of the estate by right of survivorship, and not by succession, so 
that the Succession Certificate Act does not apply to this case; and 
secondly, the first plaintiff and the deceased person were carrying on 
business as partners, so tliat, on the death of the latter, the foimer, as the 
surviving partner, can alone maintain the suit, without joinfng the deceas- 
ed’s representatives as parties to the suit, and without obtaining letters 
of administration or certificate in favour of such representatives 
I entertain serious doubts as to the validity of these two giounds 
As to the first ground, I was under the impression that the matter was 
concluded by the authority of the ruling of the Madras High Court in 
V enkaiai amanna v Venkayya (1); but 1 am told that there are other 
decisions of our High Court to the contraiy These decisions are not 
reported, and it seems pretty clear that the aforesaid decision in Vcnhata- 
ramanna v Venkayya (1) remains still unsuperseded Nevertheless, 1 
consider that it would be highly presumptuous on my part to take upon 
myself to decide the point one way or the other, when the existence of 
conflicting decisions of our High Coiii-t is brought to my notice And, 
as to the second ground advanced by the plaintiff’s Vakil, the decision of 
the Allatabad High Court, in Gobind Prasad v Chandar Sehhar (2) is 
quite opposed to that of the Calcutta High Com t' in Rarn Narain Nuramy 
boss V Ram Chunder Jankee hall (3), and I find no ruling of our own 
High Court on the subject m the published reports Under these cii- 
cumstances, J consider it very desirable to obtain a decisive ruling of 
the High Court upon the points in question, especially as such points 
arise in numerous suits in this Court I, therefore, respectfully submit 
the following questions for the opinion of the High Court — 

(1) Whether the Succession Certificate Act VII of 1889 applies to a 
Hindu, who alleges that the claim to recover the money sued for in the 
suit has devolved upon him by right of survivorship [ 110 ] (and not of 
succession) upon the death of an undivided member of his family 

(2) Whether upon the death of one of the partners of a trading fiiiii, 
the surviving partners can sue for the partnership debt, without joining 
in the suit the representatives of the deceased, and without oEtaining 
letters of administration or a certificate iti favour of the representatives — 
firstly, in cases where they sue as members of the old firm, engaged in 
winding up the Partnership business; and secondly, in cases w^here they 
take a new partner and bring the suits in their own names and in the name 
ot the new member 
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In regard to the first question, I think the Succession Certificate Act 
applies to the case of survivorship as well as to the case of succession. 
The Act makes Ho distinction between those cases in Section 4. It is 
true that in Section I the Act is called the Succession Certificate Act, 
and '-the preamble sets forth that one of the objects of the Act is to faci- 
litate collection of debts on succession; but I do not think that the word 
succession is used there in the sense in which it is technically used in the 
English translations of the Hindu laws, as distinguished from a right of 
survivorship. As the Act is applicable to all classes of Her Majesty’s 
subjects in British India, the Legislature seems to have chosen the word 
succession ’ as applicable to all the classes, without reference to the 
peculiar character of the estate which one takes upon thfe death of 
another. 

Further, the language used in Section 4 of the Succession Certificate 
Act is too comprehensive to include cases of survivorship as well as those 
of succession. For the right of survivorship arises only upon the death 
of some one, and that right is inseparably coupled with the idea of property 
m which the deceased had an interest; so that when a person brings a 
suit on the ground of his right of survivorship, claiming the money lent 
by or in the sole name of the person who is since dead, lie is practically 
claiming to be entitled to the effects of the deceased person within the 
meaning of the said section. It cannot be otherwise; he cannot say that 
he is claiming his own money; for this would not be true. 

In the foregoing views, I am confirmed by the decision of the Calcutta 
High Court in Mussamui Josoda Koonwur v. Gourie Byjonath Sohae 
Singh (1), passed in 1866 (only a few years after [111] the passing of 
the old Act XXVII of 1860 , the wording in which is the same as that 
in Section 4 of the Act now in force). There the Court observed: — “ We 
“ attach but little weight to the argument that, if the estate were joint, 
“ Gourie Byjonath took an^ debts outstanding in the sole name of Joy 
Kurran (the deceased), like the rest of the joint estate by survivorship, 

and therefore a certificate was unnecessary and could not be granted. 

“ We are of opinion that whether the nephew takes his uncle’s share by 
** mere survivorship or by inheritance, if he takes on the ground of their 
being joint in estate, he succeeds to and becomes entitled to the effects 
** of the deceased within the meaning of Act XXVII of 1860 .” 

That this is the correct interpretation of the law is also evident from 
the main object of the law, namely, the protection of the debtor against 
liability to pay debts twice over. For, if a certificate is needed for the 
protection of a debtor, in the case in which the person who demands pay- 
ment happens to be one who has succeeded to the deceased creditor’s 
estate, it is equally needed where the claimant is one wiio has acquired a 
right of survivorship; the result in both the cases being the same; in both 
the cases the plaintiffs seek to recover money lent by the deceased; and 
in both the cases the defendants run the risk of paying the debts twice 

over, if not piOperly protected by the law. 

The case, however, would have been different if one of the objects of 
the Succession Certificate Act were to establish the exclusive right of any 
person to recover the moneys lent by a deceased person; but such does 
not seem to be the case. For, although some enquiry is made for ascer- 
taining whether the applicant for a certificate is entitled to have it or not, 
yet no question of title is judicially determined as the result of such in- 
quiry. In administering the provisions of Act XXVII of 1860 (the Act 
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which was in force prior to Act VII of 1889), it was observed by the High 
Court of Madras that “ it has not been the practice of the Courts to enter 
on the determination of iiitiicate questions of law' or fact ” — Surfoji v 
K amak a hiam ha (1) Similarly the High Court ot Allahabad are of opinion 
that “ it 18 clear that the issue of ]omt ecrtitieatcs (to two or more 
“ persons) would ordinal ily deleat, instead of subserving both the 
objects of the Acts;” the duty of the Judge is to determine [iia] 
which of the applicants has the better right — Madan Mohan v Harndial 
(2) Then accoiding to tlie Calcutta High Court the person who has the 
largest interest in the estate is entitled to a cenficate — Azcern Khan v 
Miiaaamut Ameer iin (3) For, says the same Court in another case, 
the Court has by the law a discretion as to whom it shall entrust with 
this important duty, out of the Seveial heirs who have a right to it ” — 
Abdool All V Abidiinniaaa Khatoon (4) The reason for granting the 
certificate to any one of the heirs and not necessarily to all who have a 
right to recover the debt is to be found in another judgment of the same 
High Court where it is observed that ” the objects of the Act are to enable 
debtors to get sufficient acquittances when they pay money due to the 
estate of a deceased, and to preserve that estate from loss by giving 
** some one the right to collect the debte, lest they should be lost, e.g , 
by the operation of the Law of limitation or otherwise This latter 
“"object IS also contemplated by the provision that security is to be taken 
“ from the person who obtains the certificate In effect the holder of 
“ the certificate is a trustee, liable to account for moneys received by him 
“ to the legal heir or representative of the deceased,” — in ihe matter of 
the petition of Nobodtp C}iundeT Biaivas (5) The spirit of all these rulings 
is embodied in Clause (3), Section 7 of the Succession Certificate Act VII 
of 1889, which is now in force, and which provides that ” if the Court 
“ cannot decide the right to the certificate, without determining questions 
“ of law or fact, which seem to he too intricate and difficult for determina- 
“ tion in a summary proceeding, it may, nevertheless, grant a certificate 
“ to the^ applicant if he appears to be the person having pnma facie the 
“ best title thereto 

Under these circumsjiances, it seems to me that in granting a certificate 
under the Act in question, it is quite unneoesBary to consider whether the 
applicant is one upon whom the estate has devolved by right of survivor^ 
ship, or IB one who has succeeded to the estate All that the Court has 
to do is to invest one persem as a trustee, as it were, for all who may 
be interested m the matter, with the power of collecting debts and giving 
complete discharges to the debtors. 

Looked at in this light, the question whether the plaintiff in [118] any 
suit claims the money by right of survivorship or of succession becomes 
quite irrelevant, and the liability of the debtor to pay the debts only to 
the person who holds the certificate and not to others becomes quite 
apparent 

Furthermore, it is worthy of notice that the objects aimed at by the 
Legislature m enacting the Succession Certificate Act appear to be two, 
Viz., the facilitation of the collection of debts, and the protection of debtors 
against all future liability. These two are coupled by a copulative conjunc- 
tion and not separated by a disjunctive one in the Act, so that, unless 
effect is given to both those objects, the provisions of the Act are not 
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Ifni sati86ed. If we hold that a person who relies upon his right of survivor^ 
Sep. 4. bound to obtain a certificate, we are only dealing with one of 

the two objects of the Act, viz.f the object wdiich is in favour of the 
^PPEL- ^^r^dijtor; but the otlier object, which has reference to the protection of the 

IJITE debtor would remain unsatisfied, unless we insist that the plaintiff shall 
Civil* obtain a certificate and afford good protection to the defendant thereby. 

This is what the Madras High Court held in Venkataramanna v. 

If M. ISi. y^nkayya (1) their Lordships observe that ‘‘ though Act VII of 1889 applies 
“ only to cases of succession, it states in the preamble that it is intended 
“ to afford protection to parties paying debts to the representatives of 
‘‘ deceased persons. It would naturally impair the protection intended 
“ to be afforded by the statute to throw in every crtse on the debtor the 
“ obligation of making an inquiry at the time of payment, whether the 
“ person claiming to recover the debt claims by right of survivorship or of 
“ inheritance. Our answer, therefore, is that defendant is entitled to 
“ insist upon the production of a certificate under Act VTI of 1889, unless 
it appears on the face of the bond that the debt was due to the joint 
family consisting of the father and son.'* 

The unreasonableness of throwing upon the debtor the duty of making 
inquiries as to the particular nature of the estate taken by the representa- 
tive of the person with whom he dealt would be quite evidence when we 
consider the most complicated nature of the Hindu law of inheritance. 
The descent or devolution of property differs materially not only with 
reference to the status of the members of the family, as divided or un- 
divided, and as sons [lii] of the .body or sons adopted, but also with 
reference to the mode in which the acquisition of the property was made, 
e.g., whether it was acquired by tUe forefathers, or by any individual 
member himself; or whether it was inherited from a person related to all 
the members in an equal degree, or related to one of them only in parti- 
cular. It would be impossible for a stranger like the debtor to ascertain 
all such intricate matters; and even supposing that he found it possible 
to make the inquiries, and believed conscientiously that such and such 
member of the family was entitled to collect the debt from him;*or going 
a step further, even supposing that a Court of Justice, in a suit brought 
by one of the members of the family, determines that he is entitled to 
recover the debt, this w^ould not in any way tend to exonerate the debtor 
from liability to pay the debt once more, if another member of the family, 
who was not a party to the first suit, and upon whom therefore the 
judgment was not binding, sues the debtor for the same debt, and proves 
that he, and not the plaintiff in the former suit, was the rightful party 
to recover the debt. 

This hardship would be much greater when the debtors happen to 
be corporations or companies, in which the really interested parties are 
not the managers, but others who may be far away from the scene of 
the transactions and utterly unacquainted with persons dealing with their 
firms — as fairly illustrated in the case of Mutiammal v. The B>ank of 
Madrag^ (2). There a Hindu w idow' sued the Bank for the return of certain 
Government promissory notes deposited by her deceased husband, and 
the Bank declined to return the deposit to the widow, unless she obtained 
letters of administration. The High Court was of opinion that there was 
no reasonable doubt as to the plaintiff being a party entitled to recover 
the deposit; and yet allowed the Bank’s objections to prevail with the 
‘following observations: — “The circumstances are that the money in 

(X) U M. 377. (2) 7 M. 115. 
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** question , and no doubt very much larger suma are in the charge of the 
Bank, on behalf of shareholders and depositors, in whose interest the 
Directors and Secretary act It is their duty to see that any moneys 
“ they pay out are paid to the parties legally and nglitly entitled thereto, 
and to obtain proper receipts and discharges therefor The Directors 
" do not individually owe such moneys hut are mere trustees They have 
•• [ 118 ] la^ge claims to pay constantly to representatives of deceased 
'* shareholders and depositors If any such payments are made to per- 
sons not properly qualified to give discharges, the interests of the share- 
holders and possibly of the depositors may suffer.” 

Thus, it seems to me that it is clear that the protection which is 
intended to be given to debtors by the Succession Certificate Act would 
be lost, if, for any reason whatsoever, they be compelled to pay debts to 
persons who have not obtained certificate or letters of administration; and 
thus one of the objects of the Act is defeated 

Nor. IS the other object of the Act, viz , the facilitation of the re- 
covery of debts, gained if the creditor, under any circumstances, fails to 
obtain a certificate or letters of administration in lespect of outstandings 
due to a deceased person For, he will be undei the necessity of proving 
his title to recover the money m every suit w^hich he might institute 
against the several debtors of the deceased person, and chances are that 
judgments will be in his favour in some cases and not m others, for the 
quantity and quality of the testimony may not be the same vn all the cases 
The only thing that facilitates the collection of the deceased person’s 
debts on one hand and gives protectign to the debtors on the other is the 
certificate or letters of administration; and if this is dispensed with, both 
the creditor and debtor would suffer, and the highly beneficial objects of 
the Succession Certificate Act frustrated. 

It IS contended that Section 4 of the Probate and Administration Act 
V of 1881 IS against granting of letters of administration to a person who 
has the right of survivorship But I do not think that this section has any 
such effect It provides for the vesting of the property in the person who 
possessor the right of survivorship in preference to the one who holds letters 
of administration, and I have shown above that the granting of letters 
or certificate does not alter the line of succession or affect the existing 
rights in any way It simply enables its holder to collect debts as a 
trustee for the benefit of himself and others who may have a right to par- 
ticipate therein, giving proper acquittances to the debtors at the same 
time This is evident from Section 23 of the said Act, which (second clause) 
provides that '* when several such persons (i e , representatives) apply for 
administration, it shall be in the discretion of the Court to grant it to 
*' any one or more of them ” This shows that the grantee of the letters 
of [ 116 ] administration is not necessarily the only person entitled to the 
effects of the deceased; or in words it shows that he is simply a trustee 
for self and others in the same way as the holder of a certificate is 
Hence I am of opinion that Section 4 of the Probate and Administration 
Act IS no bar to the granting of a certificate to any one of the representa- 
tives without reference to th^ character of the estate he takes 

As to the secqnd question: — In this Court we have always acted 
upon the principle of the English law, that in trading partnerships 
** although the right of the deceased partner devolves on his executors, the 
** remedy survives to his Qo-partner, who alone must enforce the remedy 
bv action, nnd who will be liable on recovery to account to the executors 
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“ or administrators for the share of the deceased.” Williams on Execu> 
15KF.'‘4r# 8th Edition, page 850, referred to in McClean v. Kennard (1). This 

is in consonance with the Indian Contract Act, which provides (Section 
Clause 7) that death of one of the partners, the partnership is 
LATE <iis8olved as between all other members by the operation of law, and that 
XllVIL. (Section 263) after such dissolution, the rights of the partners continue in 
; "v ^ all things necessary for winding up the business of partnership; so' that 
17M. lOS. it is quite competent for the survjving members to sue in their own nam^ 
for the recovery of the partnership debt, and it seems to me that Section 
45 of the Contract Act, which provides that when a promise is made to 
two persons jointly, the right to claim performance rests with them jointly, 
and after the death of one of them, with his representatives and the 
siivivor, does not apply to partnership transactions, which are governed by 
special rules as already indicated. These views are supported by the 
ruling of the Allahabad High Court in Gobind Prasad v. Chandar Sehhftr 
(2), where all the authorities upon the subject have been reviewed; and 
the inconvenience of insisting upon the representatives of the deceased 
partner being joined with the surviving partner in bringing the suit 
has been fully pointed out. But this judgment of the Allahabad Higii 
Court has been dissented from by the High Court of Calcutta in RaM 
Narain Nursing Doss v, Ram Chundcr Jankee Loll (8), in which it is held 
that the representatives of the deceased are necessary paHies in a suit 
brought by [ 117 ] the surviving partners for the recovery of a partnership 
debt; and that such representatives should obtain certificate of succession. 
I find no reported decision of the Madras High Court on this point. 

Further, it seems to me very doubtful whether even according to the 
decision of the Allahabad High Court, the surviving partners of a firm 
can alone sue for the partnership debt in cases where they take new 
partners and constitute in fact a new firm altogether. The new firm has 
no claim against persons who owed moneys to the old firm, and the 
representatives of the deceased partners of the old firm can have no right 
to compel the new firm to account for moneys due to them by the old 
firm. It would in such cases be, I think, necessary to protect tne inter- 
ests of the representatives of the deceased partners by making them parties 
to the suit. 

The fact of the partiiership firm in this cade being composed of the 
members of a Hindu undivided family does not, I think, make much 
difference. These members possess a double character, their firm being 
carried on as the creature of relationship and of contract as well. Their 
rights anji obligations are different in each of these two conditions; and 
they cannot take advantage of the privileges common to one of the saidi tWo 
capacities when dealing under the capacity.” 

Sadagopachariar and Krishndsami Ayyangar^ for plaintiffs. 

The defendant was not represented. 

OPINION. 

There can be no doubt that a surviving partner can sue alone for the 
recovery of a partnership debt, and, in that case, no certificate will be 
necessary. On this point we agree with the Bombay High Court in Motilal 
Bechardoss v. Ohellabhai tlariram (4). ' 

We are also of opinion that suit is maintainable if brought by the 
surviving partner conjointly with ?he heir of the deceased partner. Ifi the 

(1) L. R. 9 Ch. App. 346. (2) 9 A. 486. m 18 C. 86. (4) 17 B. 6. 
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latter case a certificate of heirship will be necessary, unless it appears, on 
the face of the document sued on, that the debt is a coparcenary debt — 
compare Venkataramanna v Venkayya (1). 

The above is, we think, a sufficient answer to the questions referred 
to us. 


17 M. 118»i M.LJ. 88=1 Weir 887. 

[118] APPELLATE CRIMINAL 

Before Sir Arthur J H Collmg, Kt , Chief Juaiice, and 
Mr Justice Shephard, 


Queen-Empress v Marian Chetti and another * 

[27 October and Ist November, 1893.] 

Indian Ports Ad — Ad X of 1889, Sedwns 6, 8, order purporting to be made under the 
Act by Conservator of Port — Public body authorized by Legislature to make rules, 
powers of 

The CooBervator of the Port of Negapatam, purporting to act under the Indian 
Ports Act, Section 8, made and published an order that when a certain flag was 
Hying at the signal station, all boats returning from the sea should cast anchor 

and not come inside the river The Local Government had made a rule with 

reference to Section 6 (k) of the above Act requiring boat owners to “ carry out 
at all times all orders issued by the Conservator in connection with the plying 
of their boats and which are not inconsistent with the regulations issued by 
Government " A charge was brought against two persons, being the owners and 
tindals of licensed cargo boats for neglecting to obey the aforesaid order, and 
they were convicted under Indian Ports Act, Section 6 (2), by the Conservator in 
hiB capacity as Special First-class Magistrate 

Heldf that the order was ultra vires and the conviction was accordingly illegal 
Per cur. A public body, whether the Executive Government or a corporation, 
being entrusted by the Legislature with the duty of uiaking rules, cannot relieve 
itself of the responsibility and depute other agencies to discharge the duty 

Case referred for the orders of the High Court by H M Wmter- 

botham. Acting District Magistrate of Tanjore, under Criminal Procedure 
Code, Section 438. 

Together with this case was taken up for disposal a peititon preferred 
by the accused persons under Criminal Piocedure Code, Section 435, and 
439, praying for the intervention of the High Court m revision 
The case was referred as follows — 

“ The two accused are' owneis and tindals of two licensed cargo 
“ boats plying at the Negapatam port They have been convicted under 
“ Section 8 (2) of the Indian Ports Act, 1889, of wilfully and without law- 
“ ful“ excuse neglecting to obey a lawful direction of the Conservator, and 
" have been fined Rs 30 and Rs [119] 40 respectively The facts 
" proved against them are that they brought tlieir boats from the sea into 
the river while a certain flag marked W was flying at the port signal 
“ station On April 23rd, 1891, the Poit Officer appears to have pub- 
*' lished a notice in Tamil, of which a copy is with the record of the case 
“ I also enclose a translation This notice directs that when a flag 
*' marked W is hoisted at the singal station, all boats returning from the 
“ sea should cast anchor and not come inside the river The notice pur- 
" ports to lay down a standing rule applicable to all boats at all times 

• Criminal Revision Cases Nos. 278 and 310 of 169d. 

(1) 14 M 377 
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“ The object of the rule (apart from the question of its legality) is not clear, 
“ but however laudable its object may be, it appears obviously improper 
“ to apply one and the same restriction to all boats, whether loaded or 
“ unloaded, and irrespec tive of the depth of water they draw. 

“ As to the legality of the rule, the judgment states that it was fram- 
“ ed and published under Sectioii 8 of the Indian Ports Act. There is 
“ nothing in this section which confers on the Conservator the power to 
‘‘ frame rules, and if the Conservator had the power, it would not be neces- 
sary specially to invest the Local Government therewith as is done in 
“ Section 6. 

“ Rule 16 of the boat rules sanctioned by Government empowers the 
registering officer ‘ to prevent any registered boat from leaving the shore 
when in his judgment danger would be incurred by so doing.’ Rule 17 
forbids any registered boat to ply ‘ in rough weather ’ if loaded with 
passengers or cargo greater in number or quantity than that * authorized 
for the occasion ’ by the registenng officer, but it is, I think, beyond the 
Port Officer’s authority to lay down a general rule that no boat shall 
“ enter the river when a certain flag is flying, and I think the punishment 
of the accused for disobeying the rules is illegal. 

“ On general principles it appears objectionable that the Special 
“ Magistrate should try persons for an offence committed in contempt of 
“ his own authority, but in respect of offences punishable under the Indian 
“ Ports Act, there appears to be no legal prohibition similar to that in 
“ Section 487, Criminal Procedure Code The interest of a Magistrate in 
enforcing obedience to an order issued by him in another capacity is, I 
think, not a personal interest within the meaning of Section 555, 
“ Criminal Procedure Code. 

[ 120 ] “ The two accused ought not to have been tried jointly, but 
“ with reference to Section 61 of the Indian Ports Act this is not a 
material irregularity. 

The Special Magistrate has not been empowered to try cases sum- 
'' marily (vide notification No. B87, Fori Saint George Gazette, December 
16th, 1890, page 1041, Part I). He should, therefore, have observed 
‘‘ the directions of Sections 243 and 364, Criminal Procedure Code.” 

Mr. W. Grant and Narayana Ayyangar, for the accused. 

The Acting Public Prosecutor (Suhramanya Ayyar), in support of the 
conviction. 

JUDGMENT. 

The act charged as an offence is the bringing a boat into the Nega- 
patam river in disregard of a general order passed by the Port Conserva- 
tor to the effect that boats should not be brought in while the flag W is 
flying. This act is said to be punishable under Section 8 of the Ports Act. 
That section authorizes the Conservator to give directions for carrying 
into effect any rule passed under Section 6 of the same Act, and goes on 
to make it penal to disobey any such lawful direction. It has therefore 
to be seen whether the Conservator was carrying into effect any valid 
rule passed under the Act. The rules to which we have been referred are 
those numbered V and VIII, being rules passed with reference to Clauses 
(/) and (k) of Section 6 respectively. In our opinion there is clearly no 
connection between the former of these rules and the direction which in 
this case has been disobeyed. 

Rule VI II is a rule of wider scope, for it requires boat owners to 
” carry out at all times all orders issued by the Conservator in connection 
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with the plying of their boats and- which are not inconsistent with the 
regulations issued by Government 

In order to put an interpretation on the rule VIIT, and to see whether 
it covers the present case, we think that the rule must be lead with 
the clause of the Act under which it is framed and the other clauses 
specifying the matter in respect of which rules may be made by the 
Government It must be presumed that the Government intended to 
pass a rule which they were authorized to pass by the terms of Clause (J{) 
of the section, and a construction which has the effect of extending tlie 
operation of the rule to matters not covered by Clause (Ic) ought we think 
if possible to be avoided Now when it is seen that by Clause (a) of the 
[121] section the Government is empowered to make rules for regulating 
the time at which vessels are to enter or leave any port, it seems toleiably 
clear that the rules to be framed under Clause {1<) were not intended to 
regulate the entry or exit of vessels in the matter of time This being so, 
we do not think that the rule VI T1 passed with reference to the latter 
clause can be taken to refoi’ to such matters Accordingly the direction 
of the Conservator not to bung boats into the river when a certain flag is 
flying cannot be a direction for carrying into-'offect the rule in question, and 
therefore no lawful direction w^as disobeyed In referring to Clause (a), 
we do not overlook the fact that boats may go out of the river without 
leaving the port That may be so Wc should still be disposed to think 
that the regulation intended by Clause (/f) was a regulation different in 
kind from that intended by Clause (a) 

There is how'ever another reason \^hy the conviction cannot be support- 
ed The charge is not based immediately on an alleged breach of lulo 
VIII, indeed no rule at all is mentioned in the charge The conviction 
can only be suppoited on the ground that the direction of the Conservator 
which was disobeyed was a direction lawfully given in pursuance of an 
authority lawfully conferred on him by rule VIII or some other rule To 
support the conviction it has to be shown that the Government is by 
Section fi of the Act authorized to empower other persons to make rules 
such as the one which has been disobeyed in the present case In our 
opinion, the contention cannot rightly be maintained, and if rule VIII or 
any other rule purports to give the Conseivator authority to make such 
rules, that rule is to that extent ultra vtrea and therefore void In the 
case of power being by , statute given to the Government or other public 
body to make rules having tlie force of law, the maxim dclegaiua non potest 
delegare must, we think, be applied When the legislature entrusts to 
some public body, it may be the Executive Government or a corporation, 
the duty of making rules, such public body cannot, in our ]udgment, relieve 
itself of the responsibility and depute other agencies to discharge the 
duty The authority to make rules must remain in the hands to 
which it was entrusted It is absurd to suppose that the legislature 
intended this important authority to be exercised by any person whom the 
Government might choose to select The rule hud down by the Conserva- 
tor fl22] may be a perfectly reasonable one, and it may be one which the 
Local Government may make under Section 6 On this we offer no opmipn 
At present it is enough to say there is no such rule having the force of law 
and therefore the conviction as for breach of it must fall to the ground 

For these reasons we think the conviction should be set aside and the 
fine, if paid, refunded We would add that in these cases where the charge 
in effect relates to an alleged breach of a rule passed under an Act, care 
ought to be taken to specify the particutar rule said to have been infringed. 
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Btfore Mr. Justice UuHvsami Ayyar and Mr. Justice Best. 


Ramayya and another (Defendants Nos. 1 and 2), Appellants 
V. Venkataratnam (Plaintiff), Respondent.* 

[13th September and Slst October, 1893.] 

Hindu law — Liability of son for father's debts — Civil Procedure Code — Act XIV of 1882, 
Sections 43, 244 — Suit for money — Non-joinder of plaintiff's undivided brother — 
Suit against sons of a deceased fudgment' debtor — Decree for money against father to 
be discharged by instalments — Previous execution proceedings — Limitation Act — Act 
XV of 1877. Schedule //, Articles 120, 122. 

A personal decree on a mort|;age ^vas passed against a Hindu (the mortgagor) 
and his two sons on 19th October 1877. The decree provided for payment of the 
secured debt in various instalments by May 1896. The mortgagor died in 1883 
having discharged part of the debt. The decree-holder having attached certain 
family property in execution, the mortgagor’s two younger sons, who had not 
been born at the date of the above decree, objected that their shares were not 
liable to attachment. This objection prevailed, the Court expressing the opinion 
that the matter in controversy should be determined m a regular suit. The 
other defendants in the suit of 1877 had both died in the interval, one of them 
leaving infant sons. 

The decree-holder (in whose sole name the mortgage stood) now sued the sons 
of the mortgagor and their infant nephews in 1891 and obtained a decree for the 
payment out of the family property of all the unpaid insialments. A plea of 
non-joinder was raised, inter ahOf on the ground that the plaintiff had an un- 
divided brother : 

Heidi (1) that since the plaint (as amended) showed that the plaintiff sued as 
[ 128 ] managing member of his undivided family, the omission to join his brother 
was a merely formal error and was not fatal to the suit; 

(2) that the plaintiff was not precluded from maintaining this suit against the 
■ona of the mortgagor by Civil Procedure Code, Section 43 or Section 244 ; 

(3) that the period of limitation applicable to the suit was six years, and that 
time began to run for the purposes of limitation from the date when each instal- 
ment would have become due from the deceased judgment-dtbtor ; 

(4) that the plaintiff was entitled to a decree for payment out of the family 
property of all such instalments as would have so become due at the date of the 
suit, and for a declaration only as to the subsequent instalments. 

[R., 28 A. 608 (616) =3 A.L.J. 274= (1906) A.W.N. 117; 27 M. 243=14 M.L.J. 84 
(P.B.); 86 M. 686 (689) =10 Ind. Cas. 874= 21 M.L.J. 608= (1911) 1 M.W.N. 
442; 2 L.B.R. 246 (260); 69 P.R, 1906=118 P.L.R. 1906 ; 23 P.W.R. 1907=43 
P.L.R. 1907 ; Coot.. 23 M. 292 (296) (P.B.) ; D., 2 C W.N. 603 (604) ; 13 Ind. 
Cas. 670=243 P.W.R. 1912.] 

Appeal against the decree of G. T. Mackenzie, District Judge of 
Kistna, in original suit No. 7 of 1891. 

In original suit No 5 of 1877 the plaintiff brought a suit on a mort- 
gage of 1873 against Chidambarayyar and his two sons and obtained 
a money decree of which the amount was made payable by instal- 
ments. Part only of the judgment-debt was discharged and Chidam- 
barayyar died in 1883, two more sons having been bom to him since 
the date of the decree. In 1888 the decree-holder applied for execu- 
tion against his four sons and attached pivrt of their family property. 
The two younger sons objected to the attachment so far as it affected 
their shares: their objection prevailed in the District Court and the 
attachment was accordingly raised. On an appeal by the decree-holder 
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the High Court upheld the order of the District Judge m the view that 
the matter in controversy was one that should be determined in a 
regular suit and not in execution proceedings In the meantime the other 
defendants in the previous suits had died, one ot them leaving two minor 

BODSi 

The decree-holder now sued the two younger sons who hrtd objected 
to the attachment, and also the infant sons ol theii brother, for a decree 
declating that the defendants are bound to pay at Once on the liability 
*' of the entiie family propeily including the defendants’ property already 
caused to be attached by the plaintiff, the amount with interest of the 
past instalments due up to date and the amounts of the futuie instal- 
ments according to their respective instalments, &c.'’ 

The defendants raised various pleas which are stated iii the following 
judgment, including a plea that the suit was bad for non-joindei of an 
undivided brother of the plaintiff Tins \\a8 the subject of the fifth issue 
which the District Judge decided in favoui of the plaintiff on the ground 
that the mortgage sued on in 1877 was executed m favour of the plaintiff 
only The third issue [124 J laised the question when the younger sons 
of Chidambarayyar were boin, and the Distiict Judge found that they 
had not been born at the date of the decree in the previous suit Theie 
was no plea or evidence that the secured debt had been incurred lor un- 
moral pui poses, although it was averted that it had not been con ti acted 
for the benefit of the' family As to the question whether the suit was 
maintainable the District Judge in paragiaph 14 of his judgment (which 
is expressly referred to by their Loidships) said — “ I have no hesitation 
“ in deciding that the suit will he' This was a debt incurred for familj 
“ purposes by the father of the fiist and second defendants, the giand- 
" father of the third and fouidh delendants The defendants have by 
" survivor ship taken the family propeity I can see no reason w^hy this 
“ 18 not a good suit The Bombay cases cited Mcrwanji Nowroji v Asha- 
" bai (1) and Bhavaniahanhar Shevakiam v Puiaadn Kalidaa (2) refer to 
decrees which could be executed, but this pievious decree cannot be 
“ executed against these defendants 

The District Judge passed a decree against all the defendants for 
payment out of the family property of all the instalments down to May 
1895 The two defendants, wdio had objected to the attachment as above 
stated, preferred this appeal 

Pattabhnama Aijijar and Venhafatama Sunria, toi appellants 

The Advocate-General (Hon Mr Sifnng Branson), for respondent 

J UDGMENT 

Appellants' father, Maddi Chidambiuayy.ii’, w^as judgment-debtor and 
respondent Venkataratnam was execution-cicditor m original suit No 5 ot 
1877 on the file of the District Court of Kistna Besides the minor 
appellants, who aie twins, Chidambiuavyai had two other sons named 
Veerayya and Kama Murti and subsequent to the decree in the above suit, 
the former died in coparcenary without issue and tlie latter died leaving him 
surviving two minor sons, the third and fourth defendants in the present 
suit Pnor to 1873, Chidambarayyar had dealings with Venkataratnam 
for several years, and on the 19th March of that year the former executed 
in favour of the latter the mortgage Exhibit A as sccuiity for the sum of 

(1) 6 B 1 ® 
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Ks. 8,000 then found due by the one to tlie other. It was upon this mort- 
gage, original suit No. 5 of 1877 was brought against Chidambarayyar 
and his two elder sons Yeerayya and Kama Murti, but only a money 
decree [125] was obtained against them. The decree directed them to pay 
respondent Ks. 9,677-2-5 with interest at 6 per cent, per annum from 
date of suit to date of decree, Ks. 6,000 odd in three specified instal- 
ments in 1877 and 1878 and the balance 4,250 by yearly instalments 
of Ks. 250 commencing with tlie 1st May 1879. The decree was 
passed on the 19th October 1877 and Chidambarayyar died on the 
28th December 1883 after having paid part of the debt. On the 19th 
April 1888, respondent applied for execution against Chidambarayyar ’s 
four sons, viz., Yeerayya and Kama Murti, who were parties to the decree, 
and against appellants who, as alleged by respondent, are twins born 
subsequent to the suit, and in pursuance of this application he attached 
some of the property belonging to Chidambarayyar ’s family. On 
appellants objecting to the attachment so far as it affected their shares, 
the District Court raised it on the ground that the younger sons were not 
parties to the decree under execution and that a fresh decree should be 
obtained against them before tlie property which passed to them by 
survivorship could be proceeded against in execution. The District 
Court made its order on tlie 18th September 1889, and on appeal 
preferred from that order under Section 244, Civil Procedure Code, the 
High Court confirmed it on the 21st October 1890. Hence this suit. 

In his plaint, respondent prayed for a decree declaring that defendants 
are bound to pay at once on the liability of the entire family property 
including their interest and already caused to be attached Ks. 1,792, the 
amount of six past instalments from 1st May 1885 to 1st May 1890 and 
Ks. 1,250, the amount of five future instalments when they become due 
with the condition of paying interest in default of payment on the duo date 
as per terms of the decree in original suit No. 5 of 1877. The plaint 
prayed also for an injunction, for costs of the suit and for such other 
reliefs as the Court may deem it proper to grant. 

Respondent’s case was that, as sons taking ancestral prop(jrty by 
survivorship on the death of their father, appellants were liable for the debt 

sued for. The sons resisted the claim on the following grounds, viz., (1) 

that tlie suit is bad for non-joinder of respondent’s brother, (2) that at the 
date of the former suit, appellants were alive and the suit is therefore barred 
by Section 43, Civil Procedure Code, (3) that the claim is time-barred, 
and (4) that the debt in question is not binding upon them. The District 
[126] Judge gave judgment tor respondent with costs and directed that 

defendants Nos. 1, 2, 3, and 4 do pay plaintiff Ks. 1,792 (the six past 

instalments and interest thereon), together with interest at 6 per cent, per 
annum from date of plaint to date of payment from the property of the 
family in the hands of the defendants and ordered further that the defend- 
ants do pay the five future instalments on the respective dates on which 
they fell due with interest at 6 per cent, from those dates from the property 
in their hands. Against this decree, first and second defendants have 
appealed and they reiterate the grounds of defence in support of their appeal 
and also urge that the suit is either not maintainable at all or at least in 
its present form. On the merits, there can be no doubt that appellants 
are liable to pay their father’s debt. Respondent deposed that the debt in 
dispute was contracted on account of the trade which Chidambarayyar 
carried on and of the cultivation of his lands. Appellants offered no evi- 
dence to show that the debt was either illegal or immoral, nor did they 
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allege either that no ancestral property came to them by survivorship or that 
such property as so came was not sufficient to satisfy respondent’s claim 
The contest in appeal has reference in tfflB mam to several preliminary objec- 
tions urged against the claim and the first of them is the non-joinder of res- 
pondent’s undivided brother as a co-plaintiff This foi^ied the subject 
of the fifth issue, and the Judge determined it in respondent’s favour 
observing that no evidence need be biought on that issue It appears that 
appellants and respondent’s undivided brother asked that the latter should 
be included in the suit, but that their application was refused on the 
ground that he was not a necessary party The procedure followed by 
the Judge cannot be reconciled with the policy of Section 32, Civil Pro- 
cedure Code, as explained in V ydianadayycn v Sitarnmayyan (1) and 
with the ' principle that, when the debt suc'd for is due to a joint Hindu 
family, the debtor is entitled to insist that all the joint creditors, from 
whom ho can chum a discharge, ought to he parties to the suit in order 
that tho decree which may he passed therein may effectually discharge 
him as against all It appears, however, that lespondent amended the 
plaint by describing himself as managing coparcener and representative of 
the joint family The omission, therefoie, to make respondent’s brother a 
party to [ 127 ] the suit is by reason of the amendment a mere formal er»or 
by which appellants cannot be prejudiced As regards the second prelimi- 
nary objection that this suit does nob he, the Judge verv properly disallowed 
it for the reasons mentioned in paragraph 14 of h>8 judgment The 
right which respondent seeks to enforce is that of the creditor to recover 
the debt of a deceased Hindu father ,^fiom his sons to the extent they 
take ancestral property by survivorship, and the ground of action is that 
by Hindu law it is the pious ohligation of the lattei to discharge, so far as 
ancestral property permits, the debt which tho former died without 
paying The present suit is not a suit to enforce the original mortgage 
because it has merged in the money deciee in original suit No 5 ot 1877 
Nor IS it a suit to enforce the deciee in that suit which can only operate 
inter paitea It is a suit to enforce an obligation imposed by Hindu law 
on the son to pay upon hia father’s death his debt in certain contin- 
gencies, an obligation which was not adjudicated upon in klie previous suit 
and which can only be enforced by a fresh suit In Aiunachahi v The 
Zemindar of Sivagni (2) and Natasayifan v PonnuHarni (3), this Court 
allowed such obligation to be enforced by a new suit In Hanumanfha 
V Hanumayya (4) the Full^ Bench observed that, to enforce the liability 
of ancestral property in the hands of sons to satisfy their father’s debt, the 
holder of a money decree must liaye recourse to a separate suit 

The third preliminary objection is that the question whether ances- 
tral property is liable or not for the fathei s debt in the present suit is 
one which relates to execution of the decree in original suit No 5 of 
1877, and tliat the order whereby this attachment was raised was an 
order made under Section 244, Civil Procedure Code, and that no fresh 
suit can be brought This contention is however at variance with tho 
order of this Court passed in an appeal preferred under Section 244 on the 
2l8t October 1890 It must also be observed tliat this order is in accoid- 
ance with the principle laid down by the Full Bench in Hnnurnantha v 
Hanumayya (4) It may also be noted here that, under Section 234, 
Civil Procedure Code, an execution-creditor can only proceed against the 
property of a deceased debtor in the hands of his representatives and not 

(1) 6 M 62 (2) 7 M 320 16 M 99 (4) 6 M 232 
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against the property of tlie representative. It is loosely said at times 
that joint ancestral property [ 128 ] in the hands of a son is under the 
Mitakshara law assets for the payment of the father's debt, but it is not 
S6 per 86, but assets only when the debt is either admitted to be binding 
or when in cas# of a bona fide dispute, it is finally adjudicated in a fresh 
suit to be neither illegal nor immoral. 

Another preliminary objection is that the order passed by the Judge 
on the 18th September 1889 and confirmed by the High Court on the 21st 
October 1890 was an order made under Section 280 of the Civil Procedure 
Code and that a declaratory suit is the only one which can be maintained 
under Section 283 for the purpose of rendering that order inoperative. 
That was clearly not an order made under Section 280. It purported to 
be made under Section 244, and there was an appeal to the High Court 
and the final adjudication there was to the effect that the matter then in 
controversy was one which ought to be dealt with not in execution, but 
in a regular suit. 

The fifth preliminary objection is that appellants were in existence 
before the date of suit No. 5 of 1877, and that the present suit against 
them is consequently barred by Section 43 of the Civil Procedure Code. 
We are not prepared to attach weight to this objection for two reasons, 
viz., (1) because the cause of action in the present suit is not the same as 
in the previous suit and (2) because we concur in the Judge’s finding that 
appellants were born subsequent to the former suit. We adopt the 
reasons mentioned in paragraph 8 of the Lower Court’s judgment. 

Two more objections are argued in support of this appeal. It is 
urged that the plaint asked only for a declaratory decree and that the 
Judge passed a decree for payment not only of instalments which had 
accrued due prior to suit but also those which had not then become due. 
So far as it relates to future instalments, the decree should have been 
merely declaratory, and it was not competent to the Judge to direct 
payment of a debt in respect of wdiich the cause of action had not arisen 
at the date of suit. The clause in the plaint which prays for a decree 
declaring that defendants are bound at once to pay Rs. 1,7^, the amount 
of the past six instalments, is ambiguous, but it prays also for such relief 
as the Court may deem proper and a direction that the instalments which 
had become due be paid awards only such as are properly claimable on 
the facts of the case However imperfect the wording of the clause may 
be, there is reason to think 1129J that the. intention was to claim conse- 
quential relief in respect of past instalments. The payment of the full 
institution fee, the words ‘ are bound at once to pay ’ and the prayer for 
such other relief as the Court may grant show that a reasonable construc- 
tion has been placed on the plaint and that the decree is substantially 
connect in so far as it relates to past instalments. 

The last preliminary objection is that the suit is time-barred. The 
Judge holds that time began to run from the date on which each instal- 
ment fell due and that the period of limitation is twelve years under 
Article 122, Schedule IT of the Act of Limitations. But it is clear that 
Article 122 is not applicable, for this is not a suit upon a judgment, and 
under the Civil Procedure Code no second suit will lie upon a previous 
judgment, the remedy provided being its execution in the manner therein 
prescribed. As was observed in Natasayyan v. Ponnusami (1), it is Article 
120 that governs the suit and the statutory period is six and not twelve 
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years as considered by the Judge According to Aiticle 120, time begins 
to run from the date when the right to sue accrues and applying this 
principle to the case before us, we agree with the Judge that time begins 
to run from the date on which each instalment becomes due To this 
view, appellants’ pleader objects first on the ground that tlie son’s obliga- 
tion to pay the father’s debts arose immediately on the father’s death, 
which in this case occurred on the 20th December 1883, whereas the 
present suit was not brought till the Brd February 1091 But this objec- 
tion IS not sound inasmuch as the father’s obligation was only inchoate 
at the date of his death and the w^oids ‘ right to sue ’ presuppose the 
existence ot an obligation which is no longer inchoate, but is pei-fected 
and clothed with a right of action It is not correct to sa\ that the 
obligor’s death perfects all his inchoate obligations which devolve on his 
heir and rendeis them enforceable at once without leference to the con- 
tract or rule of law which originated them Huppose that the fatliei 
executed an instalment bond for lls 10,000 playable in ten yearly instal- 
ments and died before the first instalment because due, leaving consider- 
able separate propeity for his son to inherit, may the creditor demand 
the whole debt saying that the father’s death perfected all his inchoate 
obligations as against the lieu ^ The general principle is fl30] that the 
son succeeds to the father’s assets and liabilities as they are at the death 
of the latter and that the father’s death does not alter either the nature 
or extent of the rights of liabilities transmitted to the son Why should 
the case then be otherwise where the obligation attaches to ancestral 
instead of separate property in the l^ands of the son The theory of the 
son’s pious obligation rests on this basis, that the nonpayment of a debt 
18 a Bin and that so long as it remains unpaid it is a souice of torment to 
the manes of the fathei which it is the son’s duty to relieve him against 
The object is to afford relief to the father by discharging his debt when 
it becomes due, and not to benefit the ci editor by making the debt 
more onerous against the son than it was against the fathei The answer 
to the question when an obligation ceases to be immature and becomes 
actionable must depend upon the contract or the rule of law which is 
its cause, and not upon any now contract to be made by the Court for 
the parties concerned In the case of a pious obligation devolving on 
the son under Hindu law when ancestral property survives, the obligation 
devolves on the son in the condition in wdiich li would be enforceable 
against the father if he had been still alive. It is no doubt coirect to say 
that the father’s debt is binding on the son when ancestral propeity survives 
to him upon the fathei s death, but it is not correct to hold that the 
debt becomes always payable at once on the father’s death In most 
cases the debt may be, and is, one due at the date of the father's death, 
but cases may arise in which it may fall due some yeais after that event 
It is, no doubt, stated in Nafasayyan v Ponnusami (1) that time runs 
from the date of the father’s death, but it should not be forgotten that in 
that case the debt was overdue when the father died We are therefore of 
opinion that the suit is not' time-barred 

The result is that the decree of the Judge will be modified by omit- 
ting the direction about the payment of future instalments and by substi- 
tuting for it a declaration that appellants are liable to pay future instal- 
ments as they fall due, and the decree is confirmed m other respects The 
appeal having substantially failed, appellants will pay respondent’s costs 
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[131] APPELLATE -CIVII^FULL BENCH. 

Before Sir Arthur J. H. Collins, Kf., Chief Justice^ Mr. Justice 
Muttusami Ayyar and Mr, Justice Shephard. 

17 M. 131 SiVAKAMi Ammal (Plaintiff), Appellant v. Gopala Savundram 

(FA.) Ayyan and another (Defendants), Respondents.^ 

[14th December, 1891, and 24th November and 7th December, 1893.] 

50. Transfer of Property Act — Act IV of 1882, Sections 67 (a), 68 (a) — Mortgagee's right to 
sue for mortgage money and for sales — Usufructuary mortgage — Covenant to repay 
mortgage money. 

The first defendant executed a usufructuary mortgage of certain land in favour 
of plaintiff's deceased husband. It contained a covenant to pay the mortgage 
money in Cliittrai Kalavadi of the year 1883. This covenant was followed by 
these words : “ If I fail to pay the mortgage amount in the said Kalavadi^ then 

“ you shall receive the said mortgage amount in the Chittrai Kalavadi of what- 
“ ever year I may pay it, deliver the said lands to my possession having cleared off 
“ the arrears of Government revenue, and also give back the bond ” The plaintiff 
sued to recover the money secured from the defendant personally and also by 
sale of the mortgaged property : 

Held, by a Full Bench, that the bond contained a covenant to pay, and that, 
therefore, the suit was maintainable. 

[Dias., 28 A. 157 (160) -(1905) A.W.N. 226; P., 19 M. 411 (413) ; Appr., 21 A. 4 (11).] 

Appeal against the decree of II. H. O’Farrell, Acting District Judge 
of Trichinopoly, in original suit No. 26 of 1889. 

The first defendant executed a mortgage of certain land in favour of 
plaintiff’s deceased husband. The instrument, after describing the pro- 
perty in question and giving details regarding the payments comprising the 
mortgage sum, proceeded as follows. “ As I have properly received this sum 
of three thousand rupees as per the above particulars, you shall yourself 
enjoy the said lands comprised under the mortgage, with possession in 
“ lieu of interest on the said sum and shall yourself pay the Sircar teerwah, 
“ the village Suvantiram (perquisites). Goby am (service fees), &o». There 
are no arrears due to Government on the said lands up to the current 
Fasli 87. 1 shall pay you the said mortgage amount of Rs. 3,000 in 

** Chittrai Kalavadi (cultivation season of Chittrai) of the [182] year 1883 
“ and take back this deed of mortgage with possession and the cancelled 
bonds mentioned above If 1 fail to pay the mortgage amount in the 
‘‘ said Kalavadi (cultivation season), then you* shall receive the said mort- 
gage amount in the Chittrai Kalavadi (cultivation season of Chittrai) 
“ of whatever year I may pay it, deliver the said lands to my possession 
** having cleared off the arrears of Government revenue and also give back 
** this bond.” 

Puttabhirarna Ayyar, for appellant. 

Mr. H. G. Wedderburn , for respondents. 

This appeal came on for hearing before their Lordships Mr. Justice 
Parker and Mr. Justice Shephard on Monday, the 14th day of December 
1891, when the Court made the following 

Order of Reference to Full Bench: — The District Judge has held 
that the mortgage executed by the first defendant in favour of the plaintiff’s 
late husband is purely a usufructuary mortgage, and that, therefore, the 

* 25 of 1891. ^ 
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Buit which IS brought to recover the money secured against the defendant 1893 
personally and by sale of the property is not maintainable Dec. 7 

If the mortgage instrument contains a covenant on the part of the — 
defendant to pay the money, we think there can be no doubt that the Full*. 
action lies The clause on which the ptamtiff relies is as fallows Bench 

“ I shall pay you the said mortgage amount of Rs 3,(XX) in Chittrai ■■ 
Kalavadi of the year 1803 and take back this deed of mortgage with 
possession and the cancelled bonds mentioned above ” The mortgage 
instillment is dated 10th May 1873 Clearly the clause quoted impoits M. L. J. 
a covenant to pay the mortgage money But it is said that the clause 50. 
which immediately follows shows that no covenant was intended. Tliat 
clause runs thus 

" If I fail to pay the mortgage amount in the said Kalavadi, then 
you shall receive the said mortgage amount in the Chittrai Kalavadi 
of whatever year I may pay it, deliver the said lands to my possession 
having cleared oflF the aireais of Government levenuc and also, give 
back the bond 

We are unable to see that the clause is in any vvay inconvSistent with 
the preceding one 

By the first clause, the mortgagor covenants to lepay the money in 
the cultivation season of 1883, by the second clause, it is stipulated that 
on the mortgagor’^ default to pay the money m 1883, the mortgagee shall 
accept payment of the same m any late [133] i/ultivation season In 
other words, this second clause, which, like the first, is for the immediate 
benefit of the mortgagee, limits the discretion of the moitgagor to lepay 
the money and redeem the land 

Naturally the mortgagee was anxious not to be called upon to give up 
his security except at a season wdien the land could not, in the nature of 
things, be bringing him in any piofit 

In our opinion the covenant to pay is not affected bv the clause, but 
inasmuch as in the case cited (Appeal No 4 of 1891) the Chief Justice 
and Wilkinson, J , have taken a different view of the manner in which 
a similar document (the terms of which we are unable to distinguish) 
should be construed, we refer to a Full Bench the question, " Whethei 
plaintiff IB entitled to sue for sale under the piovisiuns of the Transfer 
“ of Property Act ”? 

In pursuance of the abore reference, the case came on for hearing on 
Friday, the 24th Novemher 1893, befoie a Full Bench, consisting of the 
Honourable the CJiief Justice, Justice Sir T Muttusami Ayyai and Mr 
Justice Shephard, when the Court expressed the following 

Opinion. — “ We are clearly of opinion that the mortgage contains a 
" covenant to pay and that therefore a suit for sale lies 

This appeal came on for hearing this day, when the Court delivcied 
the following 

JUDGMENT. 

We must reverse the deciee l(Bee Full Bench decision) and 
remand the suit for disposal. Costs to be provided for in the revised 
decree 
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[184] APPELLATE CIVIL. 

Before Mr. Juntice Muttusarni Ayyar and Mr, Justice Best. 


Kaja Goundak {Plaintiff) Appellant v. IIaja Goundan 
AND OTHERS (Defendants), Respondents * 

[24th, 25th, 29th and 30th August and 16th November, 1893.] 

Sale of mittah for arrears of revenue — Purchase hy Government — Subsequent sale by 
Government — Suit by owner of a share tn the mtttah for cancellation of second sale 
— Revenue Recovery Act— ‘Madras Act 11 of 1864, Sections 38, 69 — Limitation — 
Admissibility of horoscope — Indian Evidence Act — Act I of 1872, Sections 17 and 18. 

The plaintiff was the owner of a share in a niittab which was sold on 16th 

February 1886 for arrears of revenue and bought by Government, who, on 16th 

June 1886, sold it to the first defendant, notifying the resale in the form prescrib- 
ed uudei Madras Act 11 of 1864. The first defendant subsequently resold portions 
oi the iiiittah to defendants 3 and 5 to 8. The plaintiff sued for canccdlation of 
the second sale so far as his share was concerned, instituting a suit for this 
purpose on Slst March 1890 : 

Held, (1) that the sale of 16th June 1886 was not a sale under Section 38 of 
Act II of 1861, although the notification of the sale was in the form prescribed 
by that Act, hut a sale by Government of property that had become its own by 
reason of the purchase at the prior sale of 16lh February ; 

(2) that even assuming the sale of the 16th June 1886 to have been a sale 

under Section 38 of Act 11 of 1864, the suit was time-barred under Section 69 of 
that Act, since it should have been brought within six months from the date of 
plaintiff's majority, viz , 29th November 1888, as proved by his horoscope, which 
had been a public record from a period ante litem motam, was relied upon by the 
defendants in the present suit, and was put in as an ' admission ’ under the 
Indian Evidence Act, Sections 17 and 18 Ram Narain Kallia v. Monee Bibee (1) 
and Satis Chundar Mukhopadhya v. Mohendro Lai Pathuk (2) distinguished; 

(3) that the limitation prescribed by Section 69 of Madras Act II of 1864 is 
applicable to sales which are illegal by reason of contravening some express law, 
as well as to sales which are irregular. Gobtnd Lai Roy v. Ramjanam Misser (3) 
relied on. 

Appeal against the decree of P. Dorasawmy Aiyar, Subordinate Judge 
of Bellary and Salem, in original suit No. 6 of 1890. . 

The facts of the case are stated sufficiently for the purposes of this 
report in the judgment of the High Court. The decree [138] of the 
Lower Court was for tlie defendants. The plaintiff preferred this appeal. 
Sadagopachariav, for appellant. 

The Acting Government Pleader (Subramanya Ayyar), Bhashyam 
Ayyangar, and T. Subramanya Ayyar, for i^spondents. 

JUDGMENT. 

Best, J. — The appellant was plaintiff in the Lower Court, his suit 
being (1) lor cancellation, so far as his share of the Puthur mittah (in 
Salem district) is concerned, of a sale held on the 16th June 1886 by 
which the entire mittah was sold; or (2) in case it is found that the sale 
18 not liable to be set aside, for a declaration that defendants hold the 
plaintiff’s share as trustees and for a decree directing them to convey to 
plaintiff his share of the mittah and of the income thereof since the 
date on which defendants got possession of the same. 

The Subordinate Judge has found that plaintiff’s suit was not barred 
by limitation, and that if the suit had been for the purpose of setting aside 

* Appe&l No. 24 of 1892. 

(2) 17 C. 849. 
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(1) 0 C. 613. 


(3) ai C. 70. 
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the first bale held m February 1880, plaintiff would have been entitled to a 
decree, but that the second sale (of June 1886) is not one that is open to 

question by the plaintiff, as it w^as a sale of property no longei belonging 

to plaintiff, but belonging to Government as purchaser at the sale of 
February 1886 

As is seen from Exhibit I the mittah in question was put up for sale, 
for arrears of revenue, on 15th February 1886, when there being no other 
bidders, it was purchased on behalf of Government for Rs 1,000 and this 
fact was reported to the Board of Revenue on the following day (see 
Exhibit T), and orders were also issued at once to the tieasury to credit 
this sum of Rs 1,000 towards the an ears of the said mittah (see Exhibit 

XXXIX, also Exhibits XL and ITT) The mittah was again sold, on 16th 

June 1886, on the Collect>or’B recommendation contained in his letter to 
the Board of Revenue which is filed as Exhibit H (dated 11th March 
1886), the resale being sanctioned by the Revenue Board’s Proceedings, 
dated 2nd April 1886 (see Exhibit I). 

The Collector’s letter H is as follows " Since reporting the result of 
" the sales of the Puthur and Tammakurichi mittahs, I have the honour to 
inform the Board that I have received two offers, one for Rs 35,0(X) for 
the tw'o mittahs that have been sold As only a certain number of the 
" villages of each mittah (though not separately registered) belongs to the 
“ minor proprietors for whose default they were sold, and as the owners 
of the other villages have regularly paid their share, I would strongly 
- [136] recommend a resale to enable Kylasa Goundan who has offered 
“ the Rs. 35,000 or some other co-shaters to secure these old-standing 
“ mittahs and thus arrange among themselves to clear off all encumbrances 
This Kylasa Goundan proposes to do Government can in no case be 
“ loser. ” 

It must here be noticed that Tammakurichi mittah was also sold on 
the 15th February 1886 when Puthur was sold, and bought like Puthui 
on behalf of Government for Rs 1,000, but plaintiff does not appear to 
claim any ^interest in that mittah, his case being (vide paragraph 2 of the 
plaint) that there had been a partition between his branch of the family 
and that of defendants 1 and 3 to 8, though the registiy continued joint 
By I '* the resale of the mittahs is sanctioned as lecommended ” with the 
proviso that " Kylasa Goundan ’s offer should be fixi^d as tlie upset jUice 

The mittahs were accordingly resold on the 16th June 1006, when 
first defendant became the purchaser, this is the sale that is now^ sought 
to be set aside, and which the Subordinate Judge has held to be not a sale 
under Section 38 of Act II of 1864, but a sale by Government of pioperty 
that had already become its own by reason of the purchase at the prior 
sale of 15th February 

The first question for consideration in this appeal is w^hether the 
Subordinate Judge is right ip thus holding^ The answer to this question 
must, I think, be in the affirmative As pointed out by the Subordinate 
Judge, no order passed by the Collectgi cancelling the sale of Februniy, 
with reference lo the provisions of Section 38 of Act II of 1864 as amend- 
ed by Act III of 1884, has been produced On the contiary, it is admit- 
ted that no such order was passed, but the Collector’s letter H (above 
set out in full) is referred to as being equivalent to such an ordei Neither 
in this letter however nor in the Revenue Board’s order thereon (Exhibit I) 
is there anything said about setting aside the previous sale, and the mere 
use of the word resale clearly implies nothing more than a second sale It 
IS clear also from Exhibits II and y that the resale was with reference to 
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Standing Order No, 111 of the Board of Revenue which deals with lands 
bought in by Government. No doubt the notification of this resale was 
issued in the form prescribed under Act II of 1864 for sales on account 
of arrears of revenue; but it is explained, on behalf of the respondents, 
that no form luid then been presctibed for sales under Standing Order 
No 111. Be this as it may, the circumstance [137] that in the notifica- 
tion A (clause 2) the current revenue payable by the purchaser is entered 
as nil, when compared with the corresponding entry in B, the notifica- 
tion of the sale of 15th February (in which the sum is stated to be Rs. 
8,532-1-7) places beyond doubt the fact that the ‘ resale ’ was not on 
account of arrears of revenue, but of property that belonged to Govern- 
ment as purchasers at the previous sale. Such being the case, the order 
(Exhibit O) is of no weight. This suit w^hich is for setting aside the sale 
of 16th June 1886 for irregularities in such sale must therefore fail. 

But even if the suit did not fail on this ground, it must do so as tifne- 
barred in so far as cancellation of the sale is sought. The period of 
limitation for a suit of this kind is six months from the date of the sale 
(see Section .59 of Act II of 1864 and Venkata v. Chengadti (1). The 
appellant’s contention that the limitation prescribed by the above section 
is inapplicable to sales which are open to the objection of illegality (as 
distinguished from mere irregularities) by reason of their contravening 
some express law' — such as Regulation X of 1831, as alleged in the present 
case, is opposed to the recent ruling (dated 8th .July 1893) of the Privy 
Council in Gobind Lai Hoy v. Ramjanam Mtsscr (2), where a similar con- 
tention in the case of a sale under Act XT of 1859 w'as disallowed on the 
ground that ‘‘ a sale is a sale made under the Act within the meaning of 
the Act, when it is a sale for arrears of Government revenue, held by 
the Collector or other officer authorized to hold sales under the Act, 
although it may be contrary to the provisions of the Act either by reason 
“ of some irregularity in publishing or conducting the sale, or in conse- 
'*quenc€ of some express provision for exemption having been directly con- 
“ travened/* * 

It w'as therefore incumbent on appellant to have brought his suit 
before the expiration of six months from the date of his attaining majority. 
If it were a fact, as alleged in the plaint, that plaintiff was a minor till 
October 1889, this suit, wliich was brought on 31st March 1890, 
would be in time. Put the Subordinate Jud^e has found — and no doubt 
rightly — that plaintiff was born on 29th November 1870 and consequently 
attained his majority on the 29th November 1888, which is sixteen 
months prior to the institution of this suit. 

[138] The fact of plaintiff’s birth having taken place in November 
1870 is proved from his horoscope (Exhibit XXV) which was produced 
by his mother before the Tahsildar in November 1^0. It is initialled by 
the Tahsildar with the addition of the date, 10th November 1880, and in 
the deposition VII of Kaliyammal (appellant’s mother), dated 9th idem, 
she is found to have stated that there was a copy of the horoscope 
with Rama Krishnier and that she would “ send a person and get it 
this night.” Rama Krishnier has been examined as defendants’ third 
witness and identifies Exhibit XXV as the copy which he then gave 
to Kaliyammal It is now produced from the public records where it 
appears to have been kept ever since its production in November 1880. 
Moreover, there is no room for doubt as to its identity with the 
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horoscope produced before the Tahsildar, for in hia report (X) to the 
Collector, which is dated 12th November 1880, he gives the plaintiff’s 
age as 9 years 11th months and 11 da^s on the 18th idem, and in the 
Collector’s letter VIII (of 13th December 1880) to the Board of 
Revenue the plaintiff is stated to be a minor ‘ no^ aged 10 years ’ As 
at the time of the deposition VII and production of XXV there was no 
reason for misrepresenting the age of plaintiff, the evidence thus afforded 
may be safely relied on It is also in accordance with the age 
of the plaintiff as stated in Exhibits V and Dill, the foimer of which 
is a deposition of Kahyammal, dated 22nd March 1879, when she stated 
the plaintiff’s age to be eight years, and the latter a petition of the same 
Kahyammal, dated 7th December 1879, in w^hich her son’s age is given 
as nine years This petition is proved by defendant’s eighth witness 
Ramalinga Aiyan, by whom it was presented on behalf of Kahyammal 
under the vakalat (Exhibit Lll) These documents give support to the 
evidence of defendants’ fouith w^itness Ramasaw^mi Aiven, who w^as mana- 
ger under plaintiff’s father fiom Aksha^a (1866-67) till his death in 
Iswara (1877-78) He states that plaintiff was born in the year Pramoduta 
(1870-71) It has been contended on behalf of appellant that the horos- 
cope is inadmissible in evidence and in support of this contention we 
have been refeired to the rulings of the Calcutta High Court in /?ani- 
naram Kalha v Monce Biber (1) and Satis ChiirKter Mvlbopadhya v 
Mohendro Lai Paihuh (2) Those cases are not on all fours with the 
present one In both the Calcutta cases [139] the hoioscopes weie 
produced then for the hrst tune and by, the parties relying on them; where- 
as in the present case defendants are relying on a horoscope produced 
by plaintiff’s mother and which has been a public record from a period 
ante litem motam It is not put in here as evidence admissible 
under Section 32 of the Evidence Act, but more as an ' admission,’ to 
which Sections 17 and 18 of that Act are applicable The date of plaintiff’s 
birth IB found to be 29th November 1870 and this hnding is well 
supported by the evidence The suit so fai as it seeks foi cancellation of 
the sale irf consequently time-barred under Section 59 of Act II of 1864 

It is therefore unnecessary to consider the alleged illegalities or 
irregularities in the conduct of the sale. 

But it IS further contended on behalf of appellant that, even if plaintiff 
IB not entitled bo a decree setting aside the sale, the hrst defendant should 
be held to have purchased as 'a trustee on plaintiff’s behalf and a decree 
should be passed aw^aiding to plaintiff his share of the zemindari First 
defendant was in no sense a trustee for the plaintiff, and there is no reason 
whatever for holding that the sale was brought about by fraud on the part 
of the defendants As is seen from the Collector’s letter (Exhibit H), the 
arrears of revenue on account of which the mittah was sold w^ero entirely 
due on the villages wdnch constituted the shaie of plaintiff’s branch, and the 
shares of defendants 3 to 8 were sold only because they were also liable in 
consequence of their not being separately legistered It was because the 
revenue due on the other shares had been * regularly paid ’ that the Collec- 
tor recommended the resale *' to enable Kylasa Goudan or some other co- 
" sharer to secure these long-standing mittahs and to arrange among 
“ themselves to clear off all encumbrances ” There is therefore no ground 
for presuming fraud from the circumstance of fiist defendant having 
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subsequently to hts purchase on 16th June 1886, resold portions to defend- 
ants 3 and 5 to 8 respectively under Exhibits G and F. 

I would dismiss this appeal with costs (two sets). 

Mlttusami Ayyar, J. — I concur. 


17 M. Ii0»4 1I.L.J. 88. 

fHO] APPELLATE CIVIL. 

Before Mr. Jmiice Mnttusami Ayyar and Mr. Juafice Best, 


Abdul Hahiman Saheb (Plaintiff), Appellant v. Anna Pillai 
(Defendant), Respondent * [16th and 23rd October, 1893.] 

Rent Recovery Act (Madras) — Act VIII of 1B66, Sections 9, 10 — Suit to enforce accept' 
ance of pattah — Bona fide denial by defendant of plaintiff's title — Jurisdiction of 
Revenue Court. 

The plaintifT obtained a periiiaDent lease of mam lands attached to a mosque 
from the four owners thereof. The defendant was a cultivating tenant on the 
lands, and th.^ plaintiff duly offered the defendant a pattah. The defendant 
refused to execute corresponding muchilika on the ground that the plaintiff was 
not his landlord, since the first of the aforesaid owners had grantecT a lease for 
36 years to a person who had sublet the land to the defendant. The plaintiff 
thereupon brought a suit to enforce acceptance of pattah under Section 9 of 
Madras Act VIIT of 1866. The Deputy Collector having decided the case in the 
plaintiff’s favour, the defendant appealed and the District Judge dismissed the 
suit on the ground that the defendant’s contention raised a bona fide question 
of title which ousted the jurisdiction of the Deputy Collector. 

Held, that there is no provision in Madras Act VIII of 1866 that a bona fide 
denial of the relationship of landlord and tenant ousts the jurisdiction of the 
Revenue Courts, and, with regard to Section 10 of the Act, that ” whenever a 
Court 18 invested with jurisdiction to determine the existence of a particular 
legal relation, the intention must be taken to be to authorize it to adjudicate 
“ on every matter of fact or of law incidental to such adjudication.” Narayana 
Chanar v. Ranga Ayyangar (1) and Ayappa v Venkata Knshnamarazu (2) 
cited and follow^ed. 

Second Appeal against the decree of H. H. O’Farrell, District Judge 
of Trichinopoly, in appeal suit No. 79 of 1891, reversing the decision of 
the Court of the Deputy Collector in summary suit No. 4 of 1890. 

The facts of this case appear 8ufl[icientl\ for the purposes of this 
report- from the following judgment. 

The plaintiff preferred this second appeal. 

Balajce Ran, for appellant. 

Sunhara Menon, for respondent. 

JUDGMENT. 

LIM] This was a suit to enforce the acceptance of a pattah under 
Act VIJI of 1866. The land in respect of which the pattah was tendered 
admittedly belongs to a mosque called Kazi Abdulla Asari’s mosque. 
Appellant claimed to be respondent’s landlord under a permanent lease 
granted to hiip by one Abdul Hahiman and his three sisters whom he 
described to be entitled to the land. He further alleged that respondent 
was a tenant cultivating about 4 acres of land. It was conceded that 
appellant duly tendered a pattah, but respondent denied that the former 
was his landlord. He contended that Abdul Hahiman granted a lease 

Appeal No. 1425 of 1892" 

(1) 18 M, 223, (2) 16 H, 484. 
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for 35 years to one Ragavendra Rao, who sublet the land to him The 
first issue in the case was whether appellant’s lessors were competent 
to execute the permanent lease m his favour, and the Deputy Col- 

lector decided the question in appellant’s favour, observing that Abdul 
Rahiman, who granted the lease to Ragavendra Rao, was only one 
of four inamdars whilst all the four inamdars granted the perma- 
nent lease to appellant, that Ragavendra’s lease was further a benamee 
transaction and that it waa never acted upon On appeal, the Judge dis- 
missed the suit and rested his decision on the ground that respondent's 
contention raised a bona fide question of title which ousted the jurisdic- 
tion of the Deputy Collector It is argued on appellant’s behalf that the 
Judge is in error in dismissing the suit for the reason that there was a 
bona fide dispute as to title and that he should have proceeded, as was 
done by the Deputy Collector, to adjudicate upon it It is provided by 

Section 10, Act VIII of 1865, that the Collector shall first inquire 

whether the party was bound to accept a pattah and give a muchilika 

and that, unless this is proved, the suit shall be dismissed with costs 
Whilst it is thus clear that the Judge is bound to decide whether there is 
the relation of landholder and tenant for the year for which the pattah is 
tendered, there is no provision in the Act that a bona fide denial of that 
relation is a good defence or ousts the jurisdiction of Revenue Courts 

Whenever a Court is invested with junsdiction to determine the 

existence of a particular legal relation, the intention must be taken to be 
to authonze it to adjudicate on every matter of fact or of law incidental 
to such adjudication. The Judge oifght to have determined whether 

Ragavendra Rao’s lease was acted upon, whether it was not a benamee 
transaction, or whether the actual relation of landlord and tenant existed 

as between appellant [ 142 ] and respondent, otherwise a tenant who was 

originally let into possession by A and paid him rent for a series of years 
may collude with an adverse claimant and render his landlord’s right to 
tender a pattah mfructuous 

The decision in Narayana Chariar v Ranga Ayyangar (1) proceeds 
on this principle There the suit was brought by the tenant and tlie 
landlord denied the tenancy The Head Assistant Collector dismissed 
the suit observing '* as a question regarding the existence or otherwise of 
" the relationship of landlord and tenant has arisen in this case, the 
" matter must be determineij in the regular way 

The District Judge concurred in that opinion, but the High Court 
remanded the case for trial on the merits, and the learned Judges observed . 
*' The Judge is to try the case The plaintiff’s case is that he is a tenant 
*' and entitled to a pattah which defendant denies To say that the 
Collector is to hold his hand and make no further inquiry merely because 
** the landholder denies that plaintiff is his tenant, is to put it in the power 
*' of the landholder always to deprive the tenant of the remedy by summary 
suit given him by Section 8 ” 

Again, in Ayappa v Venkata Kriahnamarazu (2), the tenant’s defence 
was that, though he was a tenant in the zemindari, the plaintiff was a 
member of an undivided family together with three other persons, that the 
defendant had already accepted pattah and executed a muchilika made out 
in the names of the plaintiff and his two coparceners The District Judge 
held that the plaintiff being the registered zemindar, had a right to 
compel defendant to accept the pattah, and the High Court upheld the 


y? 


1193 

Oct. 23 . 

Appel- 

late 

Civil. 

17 M. 
140^4 
M. L. J. 
26. 


(i) 15 M. 223. 


(2) 15 M 484 



1^3 

Oct. 23, 


• 

Appel- 

late 

Civil. 

17 M. 
140=4 
M. L. J. 
26. 


17 Mad. 143 INDIAN DECISIONS, NEW SERIES CVd. 

decision as correct. These are the latest decisions on the question and 
the principle on which tliey rest appears to be open to no objection. 

We sot aside the decree of the District Court and remand the case 
for trial on the merits. 

Costs of this appeal will abide and follow the result. 


17 M. 143. 

[143] APPELLATE CIVIL. 

Before Mr. Justice Mnfiusami Ayijar and Mr Justice Handley. 


Sankaramurti Mitdaliar {Plaintiff's Bepresentative), Appellant v. 

CiiiDAMBARA Nadan (Defendant), Respondent.'^ 

[15th February, 1893.] 

Suit by the Dharmakarta of a temple to recover possession of temple property--’ 
Rchgious Endowments Act — Act XX of [863, Section J2. 

The right to bring suits for the recovery of the property of a religious or 
charitable institution is vested in the trustee or manager of such institution, 
unless he is precluded by any special law from exercising it There is nothing in 
the Religious Endowments Act to take away such powers Section 12 relates 
only to the rents of property transferred by Government to the committees of 
such institutions. 

Second appeal againat the decree of P. Dorasaw^my Iy», Second 
Subordinate Judge of Tinnevelly, in appeal suit No. 229 of 1890, affirming 
the decision of S. Krishnasawmy Aiyar, District Munsif of Srivilliputtur, 
in original suit No. 308 of 1889. 

The plaintiff, who had been appointed as Dharmakarta of a temple 
by a committee constituted under Act XX of 1863, sued to recover from 
the defendant possession of certain property belonging to the temple. 
The Low'er Courts held that only committees are empow’ored by Section 
12 of Act XX of 1863 to bring such suits, and that no authority is given 
them to delegate that power, and that consc^quently the plaintiff could not 
maintain the suit. Against the decree of the Second Sul)ordinate Judge 
the plaintiff preferred tins appeal. 

Desiliachariar, for appellant. 

The respondent was not represented. 

JUDGMENT. 

The Low'er Courts are in error in supposing that the present suit is of 
the nature of the suits which the committee are authorized to bring by 
Section 12 of Act XX of 1863. That section relates only to the rents of 
property transferred by the Board of Be venue or local agents of Govern- 
ment to the committee, and it is not alleged that the property in 
question in this [IM] suit was so transfored, and moreover this is not a 
suit for rent. The right to bring suits for the recovery of the property of 
a religious or charitable institution is vested as an ordinary incident of his 
office in the trustee or manager or such institution, unless he is precluded 
by any special law from exercising it. There is nothing in the Act to take 
away such right from trustees appointed by the committee, and therefore 
plaintiff is entitled to maintain this suit. We reverse the decrees of the 
Courts below and remand the suit to the Court of first instance for dis- 
posal on the merits. Costs hitherto incurred including costs of this appeal 
will be costs in the cause. 


* Second Api)eal No. 882 of 1892. 
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17 M. 144. 

APPELLATE CIVIL 

Before Mr Justice Muttusaini Ayyar and Mr Justice Best 

llvMANAYYA {Plaintiff), Appellant v Hangappayya and 
ANOTT iicit {Defendants Nos^ 2 and 3), Respondents * 

1 17tli March, 1803 ] 

/iUvchineni before judgment — Suit against one member of undnnded Hindu family — 
J^eath of defendant before denee — Rntht of surL'ii>orship 

Where, in ii suit against one rnemher of an undivided Hindu family, not as 
repi esenting the family, theic is an aUachment before judgment of family 
prfijieily, and the defendant dies before decite is passed, the right of survivor- 
ship takes effect before the attachment becomes effectual for the purpose of 
execution Sadayafpa v Ponnama (i) followed 

IR, 16 C P L R 19 (26). D. 26 M 6CU (60C))=13 MLJ 308] 

Second appeal against the decree of S Subhaiyar, Subordinate 

Judge ot South (\anara, in appeal suit No 188 ot 1890, confirming tlie 

dcciee of S Itagliunathaiva^ District Munsif of Karhal, in original suit 

No 41 of 1800 

Suit to recover Rs 1,078-8-0 due under a rogisteied bond executed 
by defendant No 1 in plain! iff ’s favour Defendant No 1 died after 
the institution of the suit and befoie the suniinona was seived on lum, 
but after ceitain land belonging to him, and defendants Nos 2 and 3, 
had been provisionally attached Defendants Nos 2 and 3 were tlien 
sued as the peisonal lepieieniatives |148] of didondant No 1 Tlie 

Lower Com Is ])assed deciees in favoui of tlu^ defendants and the plaintiff 
prcferied this second appeal 

Pat lahhiiania for appellant 

Uaniachandia Ran Sahch and Ranga Ran, for respondents 
. JUDGIMENT 

Tt IS aigued before us that the debt contracted b\ the deceased 
first defiMidant \Nas a fanuK debt and is (berefore binding on the respond- 
ents, and that the Suboidinate Judge is in eiior in omitting to record a 
finding oil this point 

The suit was originally Jiiought against fust defendant alone upon a 
bond executed b\ him He does not appear to have been sued as re- 
presenting the family, and didendants Nos 2 and 3 were only brought in 
aftei his death as his legal repiesentatives In the view that the debt was 
a family debt, the contentum in the Courts below as to the effect of the 
attachment on survivoi ship was immateiial This contention is at 
variance with the case on which the* parties proceeded to trial m the 
Courts below 

As to the effect of the attachment on survivorship, it is to he observed 
that the attacliment in question was one befoie judgment, and intended 
to protect the property from alienation b\ the defendant pending the deci- 
sion of the suit Till decree was passed it could not operate to render the 
attached piopeity available for sale in execution In the case before us 
there was no decree wdien the respondents’ right of survivorship accrued on 

♦ Second Appeal No 829 of 1892, 

(I) 8 M 554- 
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the death of the first defendant, and the principle laid down in Sadayappa 
V. Ponnama (1), we think, governs this case; consequently the right of 
survivorship took effect bofore the attachment became effectual for the 
purpose of execution. The result is that the appeal fails and is dismiss- 
ed with costs. 


17 M. 146. 

[146] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins , Kt.y Chief Justice ^ and 
Mr. Justice Davies. 


PoNNAYYA Goundan (Plaintiff), Appellant v. Muttu Goundan 
AND ANOTHER (Defendants)^ Respondents.* [25th September, 1893. J 


Sale of immoveable property— d ransfer of Property Act— Act JV of 1882, Section 54— 
Effect of registration of sale-deed. 

Registration of a sale-deed constitutes a sufficient delivery of the deed to pass 
the interest in land contained therein. Narain thunder Chuckerhutty v. 
Dataram (2) followed. 


(F., 11 Ind. Cas. 24=10 M.L.T. 44=(1911) 2 M.W.N. 376 (377); 14 Ind. Cas. 120 
(121); 1 M.L.T. 432; R., 3 O.C 215 (222); D., 28 M. 124 (126)=14 M.L.J. 
493; 21 T.LR. 119.1 

Second appeal against the decree of L. A. Campbell, District 
Judge of Coimbatore, in appeal suit No. 62 of 1892, reversing the decree 
of the Court of the District Munsif of Udamalpet, in original suit 
No. 136 of 1891. 


The plaintiff sued for a decree establishing his right to certain im- 
moveable property and for the possession thereof; for the recovery of a 
sale-deed executed and registered by the first defendant in respect of 
the said property, and for the cancellation and delivery to the plaintiff 
of a sale-deed executed and given by the first defendant to the second 
defendant. The plaintiff having agreed to purchase certain immoveable 
property of the first defendant, paid to him Rs. 60 for earnest money 
and expenses, and it was agreed between them that the first defendant 
should write the sale-deed and get it registered on that very day and 
deliver it to the plaintiff within five days, upon which the balance of the 
purchase money should be paid. Defendant* executed and got the docu- 
ment registered on the day agreed upon, and thereupon he proceeded to 
sell the property to the second defendant, and executed and registered a 
sale-deed in respect of the second sale. 

The District Munsif decreed the cancellation of the second sale- 
deed and specific performance of the contract to sell the property to 
the plaintiff. 

[147] The District Judge set aside the decree of the Lower Court 
and dismissed the suit, on the ground that the plaintiff had failed to 
perform his part of the contract, inasmuch as he neither tendered nor 
paid the balance of the purchase-money on the execution and registration 
of the document. 

The plaintiff preferred this appeal. 

Bhashyam Ayyangar, for appellant. 

Kothandaramayyar, for respondents^^ ^ 


♦ Second Appeal No. 22 of 1893. 

(I) 8 M. 554 . 


(2) 8 C. 597' 
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JUDGMENT. 

We are oE opinion that the registration of the sale-deed to plamhff 
effected a transfer of the property to him by virtue of Section 64 of the 
Transfer of Property Act It has been held in Narain Chunder 
Chucherbutfy v Datarani (1) that a registered transfer without dfelivgry 
of possession will pass any interest in land, and we consider that 
registration constitutes a sufficient delivery of the deed to pass such 
interest, Otherwise the object of registration would be defeated, that 
object being to let all the world know in whom the title to property 
lies We must therefore reveise the decree of the District Judge and 
restore that of the Munsif, the plaintiff still being liable for the balance of 
the unpaid pui chase-money The defendants must pay the plaintiff’s costs 
m this and m the Lower Appellate Court 


17 M. 147. 

APPELLATE CIVIL 

Before Sir Arthur J. H CoUins, Kt , Chief Juatice, and 
Mr Justice Shephard 


Chockalinga Pillai (Defendant), Appellant v Nateha 
Ayyar and another (Plaintiffa), Reapondenta * 

[11th and 14t}i July, 1893 ] 

Letters of admimstratioii — Prointssory note gwcii to a firm consistuuj of tico undntcied 
Hindu brothers — Decease of the brothers — Suit on note by their sons ivitliont tak- 
ing out letters 

Two brothers, mernbeis of an undivided Hindu family, who traded as ‘T 
Ij'avier and Brother’, became the holders of a promissory note given to the fiim 
The elder brother having died, his son joined the firm in his place, and he and 
[148] his uncle filed a suit against the maker of the note, but before the action 
was heard the uncle died, and his son (a minor) was substituted as plaintiff for 
him, suing by the other plaintiff as his next friend The plaintiffs had nut 
taken* out letters of administration to their respective fathers' estates 

Held, (i) that assuming that the younger brother could have sued as suiviv- 
mg member of the firm, on his death the necessity for taking out letters (»£ 
administration could not be avoided, 

(2) that, if the debt was in reality due to the plaintiffs’ family and not 
to the obligees of the bond, they could not sue upon it in their own right of 
survivorship without taking ^nit letters of administration, since the piomissory 
note did not disclose the natiiic of I he debt, and, moreover, the other members 
of the family should have been joined as plaintiffs V enkataramanna v Venkayya 
(2) distinguished 

Appeal against the judgment of Handley, J , m civil suit No. 150 of 
1889 on the file of the High Couit, original side. 

The plaintiffs sued to recover the sum of Ils 3,096-10-8 due on a 
promissory note under the lollowing circumstances. T lyavier, the 
deceased father of the second phuntiff, and Visvanadha Ay^ar, the deceased 
father of the first plaintiff, wcie undivided Hindu brothers, who carried 
on business under the firm and stjle of T lyavier and Brother In 1884, 
m the course of business, the firm lent the sum of Rs. 2,000 to one P. A. 
Chockahngam Pillai, defendant in the present suit, taking from him a 
promissory note for the amount and interest thereon at 12 per cent, per 
annum. T lyavier having died, his son, T I Vythinatha Ayyar, the 

* Appeal No 19 of 1892 

(0 8 C 597 (2) 14 M 377 
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second plaintiff, joined tlio firm in his place, and in 1887 the defendant 
endorsed on the note a rencNval of his promise to pay,^, In 1889 the firm 
filed a suit against tlie defendant to recover the amount of the loan and 
interest, but before the hearing, the first plaintiff died and his son, 
T. Natesa Ayyar (a minor) appeared as plaintiff in his stead by his next 
friend the second plaintiff. The plaintiffs had not taken out letters of 
administration to their respective fathers’ estates. 

Handley, J., delivered judgment for the plaintiff on the ground, inter 
aliay that letters of administration were not necessary for the maintenance 
of the suit since it was a suit by a surviving partner to recover a debt due 
to the firm, and not a suit to recover a debt due to a deceased person. 
The defendant preferred this appeal. 

Branson and Branson, for appellant. 

Sadatjopachariar and Krishnamachaiiar, for respoiahails. 

JUflGMElSIT. 

1149 ] The document, which is in the nature of a bond, is executed 
by the appellant in favour ot \’isvanadha, originally a plaintiff on the 
record, but now deceased, and I\avier, who died belore action brouglit. 

The question is whetlu‘r the suit is maintainable, no lettin's of ad- 
ministration having been taken out to Visvanadha o;* Ivavier. The learned 
Judge has held that letters were not required because the action w^as not 
to recover a debt duo to a deceased peison, but was an action by the sur- 
viving member of a firm. In aa\mg this, liowever, he overlooked the fact 
that the surviving partner also was, at the time of trial himself, dead and 
that the actual plaintiff Natesa was seeking to iecn\er a debt due to his 
deceased father Visvanadha. Assuming, tlierefore, that the latter could 
have sued alone as the surviving partner, we fail to see how, on death, 
the necessity of taking out letters of administration can be avoided. J3ut 
it has been argued that the money w*as really owing to tlie family and not 
to the obligees ot the bond, ami that the jilaintiffs as members ot tlie 
family were entitled to sue in their own right of sur\ivorship without 
obtaining letters of administration, l^cnlatarainanfia v Vctiliafjija (J) was 
cited in favour of this contention. What was said, however, in Venhata- 
ramanna v. Venliaifija (1) was that, if on the face of the document, it 
appeared that the debt was a family debt, the surviving member might 
sue in his own interest, the money being due to the family. In the present 
case the bond does not show the nature of the debt and therefore 
the decision is really not applicable. 

Moreover, if it was competent to the jilaintiffs as being themselves 
primarily and not in a representative character interested in the claim, the 
other members of the family ought to have been joined, and no application 
to join them was made though the objection of non-joinder was taken at 
the earliest opportunity. 

It is said that the second plaintiff became a member of the firm on the 
death of lyavier and that as such he is entitled to sue, but that contention 
is clearly unsound. The right originally vested in lyavier might have 
been assigned to the plaintiffs or, on I}avier’8 death, might have passed 
to his representative. But it certainly did not pass to him owing to the 
mere fact that he joined [150] the firm. In our opinion the plaintiffs’ 
suit was not properly framed and ought to have been dismissed. 

(1) J4 M. 377. 
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If Visviiriiullia A^yai find Ivavier were puitners of a fiini constituted 
in tlic oidinary way by contiact, as appears to have been the case, for 
otherwise the second plaintiff would not have been said to have joined the 
firm on Ins lather’s death (see Ram Naratn Nuitiing Doss v Ram Chunder 
Jankce Lull (1),) tlien it is clear that tlieir repicBentatives oi at least the 
1 epresentative of the survi\or must establish his chaiactei as such in the 
legal way by taking out letters of administration. In that case the Act 
clearly applies 

()n the othei hand, il it is said that the money was due to the family 
and that the plaintiffs as suiviving membois of the family weie suing to 
recover it, they are met with the difficulties .ilieady mentioned 

We must lever se the decree and dismiss the suit diiccting the plaintiffs 
to pay the costs throughout 


17 M. 150. 

APPELLATE CIVIL 

Before Mt J usher M uH usami Aipjai and Mt Justice Best 


Sri Uaja Kau Vem<ata Kumar v Mmhpati Surya Uau 
{Plaintiff), /{[jpcHani v Sri Uaja Uau Ciieulayammi 
(rAiiu {Defendant), Respondent * 

[25th April and 20th Octobci , 1893 J 

GfOiit of portion of impartible zennndan — C onstrm tion of instrument to (jiant — 
Absolute grant — Creation of icparale estate in farour of grantee as bet'iceen him 
and grantor — Restritiion in instrument eontraiuoiing Hindu laic of suctcssion 

In a suit foi the ieco\cry of jiossession of an cslalc, it apiicared that the cslale 
in question had fonncily formed a poilion of an inpartihle zcmiiidan, but had 
been granted, in the year 1 H 45 , hy the plaintiff's fathci to his youngci brother, in 
whose name the estate was legisteicd in the ( ollcctor’s books as a separate 
estate The inslrument of grant provided (inter aha) that in ease of failure of 
self-begotten male issue in the grantee’s line, the immoveable properly of the 
giantce should be put in possession of the giantor’s line On the death of the 
lirst grantee, the 1151] property passed into the possession of his two sons, 
and on the death of the elder son it came into the possession of the younger son 
On his death, without male issue, the estate jiasscd into the possession of his 
widow, defendant in the present suit The plaintiff conlcndetl that the grant 
made to respondent's father-in-law was a maintenance grant, that under ils 
terms the estate reverted to his father ( now deceased) on the dcalh of res- 
pondent’s husband, when there was a faduic of male hens in his branch, and 
that notwuthslanding the jA^nt, the members of llic two branches did not cease 
to be co-parceners, and that consequently the right of sur\i\oiship of the plain- 
tiff attached to the exclusion of the defendant 
Held, that, on the construction of the instrument of grant, the estate became, 
by virtue of that instrument, the setiaratc and absolute properly of respondent's 
braiKh of the family, and that the provision in that instiumcnt pui porting to 
create a special right of reversion in case of failure of male issue ccMilravcncd 
the principle laid down in the Tagore case and was inopcialive 
[R.. C 561 (569) ] 

Appeal against the clcciee of tlie Subordinate Judge’s Court of 
Cocanada in original suit No 27 of 1888 

The facts of the case appear sufficiently foi the puiposcs of this 
report from the following judgment of the High Court 
Bhaahijam Aijyangar, for appellant 
Subramanya Ayijar, for lespondent 

* Appeal No 44 of i892 
(I) 18 q. 86 
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JUDGMENT. 

This was a suit brought by the late Zemindar of Pithapuram to re- 
cover possession of an estate called the Kolanka estate. The plaint prayed 
also for a decree for mesne profits at the rate of lls. 26,400 per annum for 
fasli 1297 and subsequent years till delivery of possession. The appellant 
is the present minor Zemindar of Pithapuram, and respondent is his 
paternal grandfather’s brother’s son’s widow. The subjoined pedigree 
shows how the parties are related to each other and to the other members 
of their family: — 


Sri Raj* Niladri Rau Bahadur Garu. 
who died in 1826. 

I 


Sri Raja Hau Venkata 
Mahipali Surya Rau Garu. 

Sri Raja Rau Venkata 
Mahipati Gangadhara 
Rama Rau Bahadur Garu. 
original pUintitf. 


Sri Raja Rau Venkata 
Kumara Mahipati 
Surya Rau Bahadur 
Garu, minor appellant. 


sons 


I 

Kumara Venkata Rau 
Bahadur Garu, Widow, 
Lakihmi Narasu Amma 
Garu. 

I 

sons 

\ 


Venkata Mahipati 
Dharma Rau, who 
died in 1881 without 
issue. Widow, Sub- 
bayya Ammi Garu. 


Venkata Mahipati 
Surya Rau, who 
died in 1887. Widow 
Chellayammi Garu. 


_[152] The estate of Kolanka had, prior to 1845, formed part of the 
ssamindari of Pithapuram which is impartible property belonging to appel- 
lant’s family and descending in accordance with the rule of primogeniture. 
Exhibit I declares that it was the ancient custom of the family for the 
eldest male in the eldest line to manage the zemindari, and for the other 
members to receive from him a periodical money allowance on account 
of their maintenance. On the 26th April 1845, appellant's grandfather 
severed nine villages from the zemindari, constituted the group into a 
separate estate and granted it to his younger brother who was respond- 
ent’s father-in-law. 

Exhibit I is the instrument whereby the grant was made, and it is 
in these terms : — 

** Kararnamah (agreement) executed on Saturday the 5th Ghaitra 
“ Bahula of A^isvavasu, corresponding to 26th April 1845, by (me) Sri Raja 
“ Rau Venkata Surya Rau Bahadur, Zemindar of Pithapuram, &c., in 
“ favour of my younger brother. Raja Kumara Venkata Rau. 

‘‘ The conditions agreed to by us are as follow: — 

“1. As from the days of the person who first acquired the said 
“ zemindari, it has been the unbroken custom in our family for the 
eldest to manage the raj in the eldest line, and for the rest to receive 
** maintenance in cash from the person exercising the powers of the raj, 
and as the zemindari has been put in my possession this year after I 
ceased to be a minor, and as it is difficult for me to pay maintenance 
“ annually in cash as has been done by our ancestors, and difficult for you, 
“ too, if I should fail to pay it regularly, it appears convenient to me to give 
to you and your descendants, on account of maintenance, the following 
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“ nine villagee, viz , (i) Kolanka, (ii) Mungetooiu, (in) Veeraraghava- 1^3 

puram, (iv) Raipuroo, (v) Clianduroo, (vi) Vunnapoody, (vii) Raddavaly, QcT 20, 

“ (viii) Gokivanda, (ix) Jagapafcirajapooram, attached to Gollaprolu Mitta 

" acquired by our father and paying a last of lis 18,494 a year up to fash Appel- 

" 1254. You have also consented to this I will get registered and give late 

" you, on account of maintenance, the said villages for hereditary Civil. 

" enjoyment From the date of this kararnamah you should conduct „ 

" all the affairs of these villages foi fash 1255 The Collector of Rajah- 17 M. 150 
“ mundry should collect from you from fash 1255, according to kistbundi, 

** the permanent peslicush already fixed, until a permanent beriz [133] 

*' 18 fixed bv him for the sub-division and aftorwaids the permanent 

“ beriz whicli may be fixed for it and grant receipts in your name 

Henceforward, inayatnamahs relating to those villages should be 
** addressed to you As 1 have written an arzi this day to the Collector 
** of Rajahmundiy specifying the teims under which you and your descend- 
“ ants should enjoy those villages for maintenance, you must yourself 
manage hereattei the affairs of those villages for the ensuing fash 1255, 
and enjoy all the profits hereditarily from son to grandson paying to 
" the Government the permanent beriz each year fiom the said fash 

"2 Till the said nine villages given to you by me are formed into a 
sub-diviBion and a permanent beriz is fixed therefor, you should your- 
self fiom this date manage all the affairs of the villages, such as leasing 
them for fash 1255, &c , and pay from the said fash, every year the per- 
manent beriz already fixed without allowing it to fall in arrears As 
“ I have been collecting the rents foi fash 1254, I will continue to do so 
to the end of the year and pay the' peslicush due to Government up to 
the end of this fash paying the money due for all remaining instalments 
so that there may be no arrears It is also settled that I myself should 
" take the profit and loss /or fash 1254 You have nothing to do with it. 

“ Therefore we must pay the peimanent beriz to the Collector of Rajah- 
“ mundry as stipulated above 

“3 If while [the posheush] is being paid to the Collector as stated 
above, .the Government should take under its own management the said 
villages dispossessing you of the same, owing to arrears which may 
accrue since fash 1255 by leason of adverse season or for any other 
reason, you should be responsible foi it I have nothing to do with it 
"4 As referred to m the first paiagraph of this kararnamah, I have 
“ sent a petition to have registered in your name the said nine villages 
given to you by me We both must, therefore, submit to any amount 
'* that may be fixed as peimanent beriz for the said nine villages and not 
' quarrel that it is high or low 

“5 If owing to your failuie to pay and obtain receipts for the 
' permanent beiiz which may be fixed as stated in paragraph 4 for 
" the nine villages which 1 have resolved to get registered m your 
*' name on account of maintenance, according to the instalments, or for 
“ any other reason, the said villages should be attached and [154] sold, 

" neither you nor your heirs shall again claim from me or my heirs mam- 
“ tenance or make any kind of demand 

“6 It 18 agreed that water should every year continue to flow 
“ through the channels issuing from Velaru to the nine villages given to 
“ you by me and to the other villages m the manner m which it used to 
" flow tor the past up to fash 1254 

“7. If I should be in arreais of pesheush due to the Government on 
account of the zemindari of Pithapurnm or if there should be outstandings 
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due by me to people or litigation in Courts, }ou have nothing whatever 
to do with them and the like. Nor have I anything to do with the 
arrears due by you to Government or with the outstanding due by you 
to people or with any litigation in Courts and the like. As we have 
entered into a settlement as indicated above, v\e will never have any 
pecuniary claim against each other with reference to the above 
“ conditions. 

“ 8. Your assets and liabilities and your property, moveable and 
immoveable, belong to you and to }our heirs and my assets and liabilities 
and my property, moveable and immoveable, belong to me and my heirs, 
Neither of us need therefore be responsible for the affairs of the other. 

“ 9. In whatever manner }ou may hereafter acquire property, 
moveable and immoveable, I will have nothing to do with it. In 
** whatever manner 1 may hereafter acquire propeily, moveable and 
“ immoveable, you shall have nothing to do with it. 

“ 10. As to the immoveable property belonging to us both, the said 
“ immoveable property should in case of the failure of ‘ aurasa ’ (self- 
“ begotten) male issue in either ot these two lines, i c., either for } ourself 
“ or in your line of ‘ aurasa ’ sons or in my line of ‘ aurasa ’ sons be put 
“ in possession of the other line, but it should not be alienated by making 
‘‘ adoption and the like 

“ 11. We both having resolved to carry out the provisions of this 
“ kararnamah, }ou have this day executed to me a kararnamah, with the 
“ above conditions and I too have executed this kararnamah to you. 

“ This kararnamah has been executed ot my own lull accord.” 

Subsequent to the grant, the nine villages were registered in the 
Collector’s books as t separate estate m the name of the grantee Humara 
Venkata Hau. They were also charged with projiortionate fieshcush and 
became under liegulation I of 1819 an 1 158 ] independent permanently 
assessed estate. From the }ear 1845 to the }e«ir 1887, they had been in 
the possession, first of the grantee, Kumara Venkata Ran; next of his son 
Venkata IMahipati Dharma Kau and respondent’s husband; and since the 
former’s death in 1881, in the possession of respondent’s husbiftid alone 
till his death in 1887 w^hen the villages passed into the possession of his 
widow, the respondent. 

During this period, there occurred three events in the family which 
require to be noticed in this judgment. The first is another grant of three 
villages made in December 1869 by the original plaintiff for the mainte- 
nance of his owm younger brotlier when the latter executed a document 
in favour of the former, similar in terms to Exliibit I. The next event is 
the litigation in the family commencing with original suit No. 11 of 1879 
on the file of the Distnet Court of (lodavari and ending w ith the judgment 
of the Privy Council, dated the 29th September 1886 (Exhibits A, B, C, 
D, II, III and IV). Respondent’s late husband brought that suit to set 
aside an adoption made by appellant’s father, the late Zemindar of Pitha- 
puram, on the ground that such adoption was contrary to the ancient 
custom of the family and to the agreement made in 1845, which it was 
alleged, precluded the Zemindar for the time being from excluding by adop- 
tion or the like, the next heir male from succession. Referring to the 
10th article of the agreement, the Judicial Committee observed, ” It is 
** clear that the father of Gangadhara could not bind his son, who was 
“ then in existence, not to adopt or legally stipulate that if he should adopt, 
” the son so adopted should not inherit. The words are ‘ In case of the 
“ failure of self-begotten male issue.’ Mv, Mayne has been forced to 
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admit that those words meant an indefinite failure ot issue, and that an 
adopted son should not oven take by descent fiom his father It appears 
to their Lordships that that would be entirely altering the law of descent 
and contrary to the principle laid down in the Tagoie case ” The third 
event is the will left by lespondent’s husband on the 6th January 1887 
granting her authority to adopt and constituting hei his successor until 
such authority was exeicised. The testalor died on the ‘22nd January 
1887 and this suit was instituted on the 2iid July 1888. 

The appellant’s case is (I) that the grant made to respondent’s fatlier- 
in-law was a maintenance grant, (II) that under its terms the estate 
reverted to his father on the death of respondent’s husband when there 
was a failure of male heirs in his braneh, [lfl6] (HI) tliat notwithstand- 
ing the grant, the members of the tv\o bianelies did nut cease to be co-pai- 
ceners and by a right of survivoiship, the oiiginal plaintiff was entitled 
under Hindu law to take the Kolanka estate to the exclusion ot a child- 
less widow like the respondent. It is also contended lor the appellant 
that on the question of subsisting co-paiceiiary between the two blanches, 
the adjudication in the suit ot 1879 and in the appeals which arose liom 
it is conclusive 

On the othei hand, it is uiged toi the lespoiident that by leason of 
the giant, the Kolanka estate became the sepaiate property ot her braneh 
of the family, that Aiticle 10 ot the agreement I is inopei alive and does 
not suppoit appellant’s ehnm, that the two bitinehes were since ibeii 
divided in inteiest, and that the decisions in tlie suit ot 1879 had reteienee 
to the zemindaii ot Pilhapurain Tlie Suboidinate Judge upheld lespond- 
eiit’s contention and disniisbed the suit with costs, hence this appeal. 

It IS uiged on behalf ot the appellant that the Suboidinate Judge is 
in eiior in holding that the Kolanka estate was the separate property of 
Kuniaia Venkata llau's blanch and that the giant made to him in 1845 
was not a meie maintenance giant We do not considei this coiiioniiou 
to be tenable Oui decision must depend on the legal effect ot Exhibit I 
as to the nature and extent ol the estate which was tlieicb^ intended to 
be granted. The object wilh which the giant was made was certainly a 
desiiu to assign land in lieu of money allow .nice which was priwiously 
paid for maintenance, but that object might legally be effectuated cither 
by an absolute giant m lull satisfaction of the chum to maintenance or 
by an iinuual giant of the income tor one oi more lives The question 
therefore, is one ol con struct ion as to the intention of the parties to the 
agreement I What was actually gnen undei that mstruinent was a 
group of villages and the intention was to tiansler the pioperty therein to 
the grantee and not merely its income The villages are described as 
‘ given,’ they weie furthei constituted into a separate mitta, and the 
mitta was legisteied in the name ot Kuni.ua Venkata Kau as piopiietor. 
Possession was also traiisfeired to him at once and his right of independ- 
ent management and his right to the whole of the profit was roeognised 
iMoreovei , the grant was declared to be heieditaiy fiom son to grandson 
or to be ' Putra poutra paiaiiiparyam ’ which are words ot inheritance and 
mean the grantee and his heirs 

[167] Again, there aie several provisions which make the Kolanka 
estate independent of the zcmindaii of Pithapuram and the one is severed 
from the other as completely as it can be severed by partition The words 
in Article 5 * to you and your heiis,' and ' me and my heirs ’ show that the 
agreement w^as intended to be in force between the future representatives 
of the two branches as well as between the parties themselves Exhibit I 
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is manifestly not a grant either for one life or a specific number of lives, 
but it is a permanent grant made for hereditary enjoyment. In this con- 
nection appellant’s pleader argues that the grant was made for a apeoific 
number of lives, but the grant suggests no determinate number of lives. 
Again, he draws our attention to Article 10 of the agreement and urges 
iliat it was a grant to Kumara Venkata Kau and to the heirs male of his 
branch. But the article which relates to the immoveable property 
owned by the appellant’s grandfather and by the grantee purports to create 
a special right of reversion in respect of such property for each branch, in 
case there was failure of male issue in the other and forbids its alienation 
by adoption and the like. It was held to be inoperative in the previous 
suit by their Lordships of the Privy Council so far as it prohibits adoption, 
and in our judgment it is equally inoperative so far as it excludes female 
heirs from succession. Both restrictions alike contravene the principle 
laid down in the Tagore case, viz., that when property is once given 
absolutely, the grantor is not competent to restrict its descent in accordance 
with the law of inheritance which is applicable to the parties concerned. 
The conclusion to which we come is that by agreement, property in the 
Kolanka estate was given to Kumara Venkata Hau and his heirs absolutely, 
that as between appellant and respondent it is the separate property of 
the latter’s branch, and the Article 10 which forbids its descent in accord- 
ance with the Mitakshara law to the widow of the last male holder is 
inoperative. 

Another ground upon which the Subordinate Judge relies is that even 
assuming that Article 10 is not inoperative, the intention was, upon its 
true construction, not to exclude the respondent from succession. 

In support of this view he observes that respondent, though a child- 
less widow in Kumara Venkata Rau’s branch, was entitled to maintenance 
like its male representatives, and that there is, therefore, no reason to 
think that she is not of that class of persons for whose benefit the grant 
was made. Adverting to a similar provision [158] in Exhibit VIII which 
is a grant made by appellant’s father on account of the maintenance of 
his own brother, the Subordinate Judge refers to an admission made by 
the former that the article was designed to prevent the estate passing to 
strangers outside the family and not to shut out from succession wives 
of the grantee’s male heirs. So far as the inference from the object of the 
grant is concerned, the reasoning does not appear to be conclusive. So 
far as the original plaintiff’s admission regar^ng the effect of a similar 
article in Exhibit VIII is concerned, it cannot be used against the appel- 
lant in favour of the respondent wlio was no party to it if, upon the true 
construction of Article 10 of agreement I, it excludes females. The words 
are ‘‘ on failure of aurasa or self-begotten male issue in either of these 
“ two lines, the immoveable property should be put in possession of the 
other line,” and they are wide enough to bear the interpretation that 
the contingency contemplated is either an adoption from outside the family 
or the failure of male representatives. We prefer to rest our decision on 
the ground that Article 10 being inoperative should be expunged from 
the instrument and that the agreement I when read without that article 
clearly evidences a permanent grant to Kumara Venkata Rau and his 
lawful heirs of whom respondent is one. 

Another contention urged on behalf of the appellant is that when 
respondent’s husband died, the Kolanka estate was co-parcenary property 
and that by right of survivorship the appellant is a preferable heir. It 
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is further stated that the decision in the previous suit of 1079 are con- 
clusive on this matter. 

The decision of the Privy Council in the previous suit proceeded on 
the ground that a custom prohibitive of adoption was not made out as 
found by the District Court and the High Court and that Article 10 which 
forbade adoption was illegal and inoperative. The High Court, whilst it 
rested its decision on the custom not being proved, expressed also an 
opinion that there was co-paicenary among the parties to that suit But 
that opinion was expressed with reference to the zemindari of Pithapuram 
to which the adopted son was an heir previous to the birth of the appel- 
lant, and it is not conclusive as argued for the appellant in respect of the 
Kolanka estate which forms the subject of the present suit 

It may well be that the zemmdari of Pithapuram is an impartible 
estate from which male co-parceners of a junior branch have a right to 

exclude a childless widow of the last male Zemindar and [169] yet with 

respect to all other properties the two may be divided in interest Unlike 

the zemindari, the Kolanka estate is property carved out of it and made 

the subject of a recent grant We have already stated our reasons for 
holding that under the terms of the grant, it is, as between the parties 
to this appeal, the separate pmperty of Kumara Venkata Ban’s branch 
This does not rest on mere inference for Article 8 of the agreement refers 
to the property owned then by each branch and describes its statua in 
relation to it in these terms — ** your assets and liabilities and your pro- 
perty, moveable and immoveable, belong to you and your heirs, and my 
** assets and liabilities and property, moveable and immoveable, belong to 
** me and my heirs Neither of us need therefore be responsible for the 
*' affairs of the other.” They are words of severed interest and severed 
liability and are inconsistent with community of interest in the absence 
of which no co-parcenary can subsist. 

Article 9 relates to after-acquired moveable and immoveable property 
and provides with reference to it in these terms — ” in whatever manner 
” you may hereafter acquire property, moveable and immoveable, I will 
” have nothing to do it In whatever manner I may hereafter acquire 
” property, moveable and immoveable, you shall have nothing to do with 
” it ” It appears to be a reasonable inference from these two articles 
that, from the date of the agreement, the parties by mutual consent 
determined their status as ijo-parceners, for from that day forward, it 
IS clear there was to be neither unity of interest nor of enjoyment either 
in the Kolanka estate or in after-acquired property. In paragraph 44 of 
his judgment, the Subordinate Judge discusses also the conduct of the 
parties both prior and subsequent to the agreement and comes to the 
conclusion that it likewise denotes determination of co-parcenary from 
the date of the agreement I We do not desire to be understood as ex- 
pressing any opinion regarding the zemindan of Pithapuram which is an 
ancient impartible zemindari, but we entirely agree with the Subordinate 
Judge that as regards the Kolanka estate, the after-acquired and other 
property of the respondent’s branch, the co-parcenary or joint interest of 
the appellant’s branch has ceased from the date of the agreement I. 

For these reasons, we are of opinion that this appeal cannot be support- 
ed and that it must be dismissed with costs. 
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Before Mr, JuaUee Muiiusami Ayyar and Mr. Jnafice Beat. 


Ananthaya (Defendant), Appellant v. Vishnu (Plaintiff), Respondent. 

(2/)th October and 22nd December, 1803.] 

Hindu laiv — Illegitimate son — Maintenance 

Under the Mitakshara law an illegitimate son is entitled to maintenance as 
long as he lives, in recognition of his status as a member of his father’s family 
and by reason of his exclusion from inhei itance among the regenerate classes 
The maintenance decreed to an illegitimate son may he secured on the family 
property 

[R.. 34 I^r 68 (70)=5 Tnd Cas. 019=20 M.L J 3.S0=7 MT.T. 161 = (1910) Af W.N 
138] 

Second appeal against the decree of W. C. Holmes, Acting District 
Judge of South Oannra, in appeal suit No. 178 of 1891, modifying the 
decree of M. Alundappa Dangera, District Alunsif of Mangalore. 

The plaintiff, an illegitimate son of the defendant’s father, a Brahmin 
by caste, sued to recover from defendant liis maintenance as a charge on 
certain immoveable family property, l^oth the Lower Courts decreed in 
favour of the plaintiff, and the defendant preferred this appeal. 

Pattahlurama Ayyar, for appellant. 

Parthaaaradhi Ayyangar, for respondent. 

JUDGMENT. 

Both Courts have found that respondent is the illegitimate son of 
appellant’s father Krishnaraya, who was a Brahmin by caste. As observed 
by the District Alunsif, it is a settled rule of Hindu law that among the 
regenerate eJasses illegitimate sons are entitled to maintenance. The 
District Judge considered Bs. 4 a month to be a suitable provision for 
respondent and decreed to him future maintenance and arrears of main- 
tenance for fourteen months before suit at the rate of Rs. 4 per mensem 
From this decision the defendant has preferred tliis second appeal. 

There can be no doubt that under the Alitakshara law, by which 
the parties are governed, an illegitimate son is entitled to [161] main- 
tenance among the regenerate classes. Thej Smriti of Yajnyavalkya and 
its exposition in the Mit., Chapter J, Section XTI, leaves no room for doubt 
on this point. An illegitimate son is one of that class of persons who, 
by reason of their exclusion from inheritance, are allowed maintenance 
by ihe Hindu law, and this is clear from tlie facts that among Sudras he 
shares his father’s property together with the legitimate son. It is urged 
on appellant’s behalf that respondent is not entitled to maintenance aRer 
he attains his age, but we are unable to accede to this contention. The 
Smriti of Yagnyavalkya awards mainlenance to an illegitimate son not 
as a provision against starvation and vagrancy, but in recognition of his 
status as a member of his father’s family and by reason of his exclusion 
from inheritance among the regenerate classes. As in the case of females 
of the family or of disqualified heirs, an illegitimate son is entitled to 
maintenance as long as he lives. We do not, however, desire to be under- 
stood as holding that his earnings, when he is able to earn, should not 

* Second Appeal No. 239 of 1893. 
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be considered in fixing the rate at which maintenance should be paid. 

Anothei contention is that maintenance can only be decreed sub- 
ject to the condition that he is ‘ docile ’ and our attention is drawn to the 
decision in Hargohind Kuan v Tharavt 8mqh (1) and to the words in 
Mit , Cliaptei I, Section XII, sloka 3, “ but if lie be docile, he receives 
“ a simple maintenance ” By docility, cited above in the text, is meant 
nothing more than showing such consideration and rendering such reason- 
able service as are ordinal ily due to the head of the family by its members 
It IS not necessary to consider, for the purposes of this appeal, whether 
the text IS more than directory, as there was no plea in the Courts below 
based on this ground 

The third contention is that the maintenance should not be made a 
charge on anv immoveable pioperty belonging to the family As the 
maintenance awarded is the result of exclusion from inheritance, and as 
the Hindu theory is that family proper tv constitutes assets from which 
charges in the nature of maintenance, (tc , are to be met, the maintenance 
decreed to an illegitimate son may be secured on the famil\ property, 
ns in the case of a iemale member, by being declared to be a charge 

The foiiith contention for the appellant is that respondent’s [162] 
mothei w^as a dancing girl by caste Jlut both C'ouits find that respond- 
ent IS the illegitimate son of his fathei, and as this is a question of fact, 
the finding is binding upon us The position of the mother as a dancing 
girl by caste is only important as showing that her connection with the 
father w^as casual jind not continued concubinage, but in the present 
case the Judge refen ed to evidence shawang that respondent’s mother was 
the concubine of his father for a long period of \earH This appeal cannot 
be supported and wc dismiss it with costs 


17 M 162. 

APPELLATE CIVIL 

J3ef()rf Sir Aiihnr J. H ColhuH, Kf , Chief Jiishcr, and 
Mr Justice Shephatd 


INriuiAMMEU Alim Oollau SAiiin (Plaintiff), Appellant v 
Till'] Secretary of State for India (Defendant), 
lieapond^nt * [10th July, 1893 ] 

Sti'il against Secretary of State tn Counnl — Diswi<isal of icith — Rrvicje of 
ia.ratwu — Reninneraiion of the Adi'ocate-General and Goirnnnent Sotnilor by 
fixed <^nlaric\ — Liability of party condenitied tn costs 

Assuming that the arrangement between the (jcu ernnicnt and its Sf)licitnr is 
that the laUei sliuuld receive a salaiy and in addilion the costs awarded to 
Government, I his arrangement cannot affect a third jiarty condemncfl in cosls, 
neither is it illegal or contraiy to public policy 
Appeal against the judgment of Wilkinson, J , sitting on tlie original 
side in civil suit No. 128 of 1091 

Tlie facts of the case appear siifificiently for the purpose of this report 
from the judgment of 

Wilkinson, J — “ This is an application to rcAuew the taxation of the 
*' defendant’s bill of costs in the above suit to set aside the allocation of 
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iiS3 ;; the taxing officer and to lay down the mode in which and the principle on 
ftlLY 10, ** which the bill should be taxed. 

“ The suit was one by a private individual against the Secretary of 

Adpel- ** State. At the first hearing the Secretary of State was [ 188 ] represented 
LATE ** Advocate-General, instructed by the Government Solicitor, and 

Civil. ** dismissed, the plaintiff being ordered to pay the costs of 

“ the Secretary of State. 

7M. 162. “ The taxing officer’s notes show that before him the plaintiff object- 

“ ed to defendant’s bill of costs on the ground that defendant had incur- 
“ red no costs ‘ unless for the time of their officers * (whatever that may 
“ mean). The Government Solicitor replied that the taxing officer was not at 
“ liberty to go behind the order to tax, that costs were given as a penalty, 
“ and that it had for more than thirty years been the invariable practice 
“ of the Court to tax Government bills of costs in the same way as other 
bills of costs. The taxing officer accepted the plea of the Government 
“ Solicitor and taxed the costs as between party and party. 

“ Mr. Norton appears for the plaintiff and argues that as Government 
“ pay the Government Solicitor a fixed monthly salary to do its legal 
“ work, the Secretary of State, the defendant in this case, cannot be said 
“ to have incurred any cost; that, as the Government Solicitor cannot 
“ recover from the Government the items mentioned in the bill of costs. 
Government cannot recover them from the plaintiff, and that the prin- 
ciple upon which the Court ought to proceed in fixing costs is to ascertain 
“ what was the actual damnification caused to the successful party and 
“ to award to him the sum while he is actually out of pocket. Mr. 
Norton’s argument proceeds on the assumption that the plaintiff is 
entitled to the benefit of any arrangement entered into by the Govern- 
ment with the Solicitor whose services the Government see fit to retair 
“ by the payment of a monthly salary. I do not think that he is. The 
principle applicable in cases like the present appears to be that laid 
down in the case relied on by the Advocate-General, Raymond v. Ldkeman 
“ (1). In that case the Taxing Master allowed a company which employ- 
ed standing solicitors at a fixed salary such costs as the company would 
be bound to pay to their solicitors. It was argued before the Court 
“ that as the standing solicitors were paid a fixed salary, the company had 
“ no right to charge the unsuccessful party more than their own stand- 
“ ing solicitors could have charged them. The master of the Bolls main- 
“ tained the order of the Taxing Master, holding that the unsuccessful 
‘‘ party could not [ 164 ] have the benefit of any private arrangement be- 
“ tween the Solicitor and the company as to costs. The case appears to 
me on all fours with the present case. The unsuccessful party, the 
‘‘ plaintiff, has been ordered to pay to the defendant the costs incurred by 
** him. The defendant asserts that costs have been incurred by the 
‘‘ employment of a Solicitor to receive the summons, to instruct counsel, 

“ put in written statements, &c. It is not denied that the costs which 
“ the present defendant claims to recover from the plaintiff are such as 
any other defendant must have incurred in defending the suit and 
“ would be bound to pay to his solicitor. But it is argued that unless the 
“ Government Solicitor proves that he can recover the costs from Govern- 
ment, Government cannot recover them from plaintiff. This is entirely 
“ beside the question, which is one between plaintiff and defendant, not 
“ one between plaintiff and the Government Solicitor as Mr. Norton 


(i) 34 Beav. 584- 
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" BUggebts. The plaintiff has no right to assume that the defendant ha« 
** not expended these sums, nor is he entitled to call upon the defendant 
to prove the nature of the contract between him and his solicitor. The 
case of Barnea v Aitwood (1) is not really in point, as there the taxing 
officer had been induced by false affidavits to allow a larger sum aa 
expenses to commissioners than had actually been paid. It is true that 
“ Mr Norton's whole argument proceeded on the assumption that the 
bill of costs put in by the defendant in this case represents absolutely 
“ fictitious transactions as between the Government Solicitor and the 
Government. Rut it is unnecessary to consider that question. The only 
question is — Has the defendant incurred any, and if so what costs The 
answer is — The defendant has employed a solicitor, who has done certain 
acts and is entitled to charge loi his tune and work, and the defend- 
ant is liable to remunerate tlie sohcilor Whether Government choo.sea 
“ to do by a fixed salary and wlicther llie cosfs, if recovered, go to the 
“ Government trcasuiy or into the solicitor's pocket is not a matter into 
which the taxing officer is competent to inquire 
The petition must be dismissed with costs 
The plaintiff (appellant) preferred this appeal 
Messrs Braiisoyi and Branaon, for appellant 

1 168 ], The Government Solicitor (Messrs Barclay, Morgan and Orr), 
for respondent 

JUDGMENT. 

It IS by no means eleai what are the exact terms on wdiieh contentious 
business is done as between the Goveinment Solicitor and Govemment 
Assuming, how'cver, that the aiiangement is that he should receive a salniy 
and, in addition, the costs recoverabli‘ from third parties in those causes in 
wdiudi costs are awarded to Go\ernment, we are unable to see how' that 
airangeinent can affect a third paity wlio is condemned in costs Bay- 
7nond v Lai on an (2). 

The airangement does not appear to be contrary to public policy, and 
there is no Act under which it is made illegal. Jemnnga v Johnann (B) 
The appeal is dismissed with costs 


17 M. 165=3 M.LJ. 2§6. 

APPELLATE CIVIL 

Before Mr Justice Muttuaavu Ayyar and Mr Justice Beat 


Kooumayya and others {Pchitonera), Appettanta v 
Krishn^mma Natdu and others {Coinhter-pctitwnera), 
Reapondenta ^ [4th September, 1893], 

LiniUatioii — Act XV of 1877, Schedule II, Art 179 — ^tef tn aid of execution — ReyucU 
Jor payment of money realized tn satis'fai twn of a decree 

A request for the payment of money realized in -satisfaction of a decree is 
sufficient to keep the' decree alive, being a step in aid of execution Venkatara- 
,'alu V Narasiniha (4) approved and followed 
Whether a particular act is or is not an application for, or step in aid of ex- 
ecution, depends upon the nature of the act rather than the time at which it may 
possibly be done Hem Chunder Chowdhry v Brojo Soondury Dahee (5) 
qualified 

* Appeal against Order No 53 of 1892. 

(i) 5 C B 164 (2) 34 Beav 584 

ft) L. R 8 C. P. 325 (4) 2 M 174. ( 5 ) 8 C 89. 
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[R., 22 R. 340 (342) ; 35 B 452=13 Bom. LR. 661 (668)=ti Ind. Cas 987; 23 C. iq6 
(199); II C.P.L.R. ]6i (162); 8 O.C. 161 (166); 103 P.K. 1908=142 P.WR. 
1908=207 P.LR. i 9 o 8 .] 

Appeal against the order of H. G. Joseph, Acting District Judge of 
Gunjam, in original suit No. 2 of 1883. 

The plaintiff, liolder of a decree dated 14th October 1884, [166] 
presented a petition, dated 14th April 1891, to show good reasons why 
the decree had not been barred by limitation. It appeared that the plain- 
tiff applied for and was paid certain moneys through the Court under 
receipts dated 15th May and 28th October 1889. The District Judge held 
on the authority of Faisal Iman v. Metia Singh (1) that such an application 
was not a step in execution within the meaning of Clause 4 of Article 179, 
Schedule II of Act XV of 1877, and that consequently the limitation was 
not saved. 


The petitioner preferred this appeal. 
Patfabhimma Agyar, for appellants 
The resf)ondents were not represented. 


JUDGMENT. 


It must be inferred, from the Sheristadar's report on the receipts of 
1889 and the Judge’s subsequent order thereon, that there was a request 
for payment of the money realized in satisfaction of the decree, and such 
request is sufficient to keep the decree alive, as held in Venhatarayalu v. 
Naraaimha (2). 

Thougli the Judge considers the opinion expressed in Venhatarayalu 
V. Narasirnha (2) to be a mere ohtier dictum, it was certainly one of the 
grounds of decision m the case, and we agree with it. With reference to 
the observation in Hem Chunder Choivdhry v. Brojo Soondury Dahec (3) 
that the mone\ may be drawn at any time, it seems to us that in deciding 
whether any jiarticular act is or is not an application for, or step in aid 
of execution, it is the nature of the act that must be looked to, and not 
the time at which it may possibly be done. 

We set aside the order of the District Judge and direct that the 
execution be proceeded with. 

[The costs of this appeal will be costs in execution ]* 


17 M. 167=4 M.LJ» 71. 

[167J APPELLATE CIVIL . 

Before Mr Justice Muttusami Ayyar and Mr. Justice Best. 


SuBBA Hao (Petitioner), Appellant v. Palanundi Pillai 
(Counter-Petitioner), Uesponden^t.] [Pith October, 1893.] 

Successton Certificate Act — Act VII of 1889, Sections 19 and 26 — Appeal from an 
Older of a District Court under Section 26. 

Section 26 of the Succession Certificate Act confers on the District Court the 
same appellate jurisdiction over an order of an inferior Court as is conferred by 
Section 19 on the High Court over the order of a District C ourt. There is no 
provision in the Act for a second appeal in any case. 

♦ Forms a portion of the judgment, though omitted in I.L.R. — Ed. 

Y Appeal against Appellate Order No. 5 of 1893. 

(l) 10 C. 549* (2) 2 M. 174. (3) 8 C. 89. 
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The preliminui y obieclion ir taken that, no second appeal lies The 
lanf^unge of Section appears to hr to support the contention The 
intention was, we think, to confer on the District Court the same appellate 
jurisdiction ovei an order of an inieiior Court as is conferred by Section 19 
on tlie High Court over the order of a District Court 

There is no provision in the Act foi a second appeal in any case 
Both Section 19 and Section 20 declare that the orders of District Courts 
shall be final 

The material words in Section 19, Clause 3, are " subject to the provi- 
“ sions of sub- Section 1 and of Chapt<*rs 46 and 47 of the Code of Civil 
Procedure as applied by Seel ion 047 of that Code, an order [ 168 ] of the 
District Court, under this section, shall be final " Section 26, Clause 3, is 
to the same effect, but the words ‘ subject to the other provisions of this 
Act,’ are omitted 

It 18 contended that the word final is intended to preclude anv other 
suit This may be But wo are of opinion that it also precludes a 
further appeal except when such is expressK allowed 

The use of the words subject to the other ' provisions of this Act ' m 
Section 19 and their omission in Section 2fi is sif^nificant 

We are of opinion that the preliminary objection must prevail 
This appeal is, therefore, dismissed with costs 

17 M. 168=4 M.LJ 31. 

APPELLATE CIVIL 

Before Mr Jusiice Mutt iifioitii Aijyat and Mr JuRiire Davies. 


NAAf\Riv\Y\ GrauKKKL AND OTHERS (Defendants Nos 1 to 6), 
Appellants v Kadtr Ammai. and others (Is/ Plaintiff's 
nejirrsentatwes and plaintiffs Nos 3 n?id 4 (Respondents) * 

[I2th, 13th July and 5tli October, 1893 ] 

Contract — Evecutory contract oii'oli’ing personal consideration<! — A^ngnment — ContU[i<, 
consisting of distinct (ontnicts roith separate parties — Misjoinder of the pait\e\ aM 
defendants in one suit — Grant of relief that icny not prn\ed for — Damages — Liqui- 
dated rate of damages applicable to Lcrtain specified breaches of lontract only. 

Se\eti salt maniifacliirers, the defendants, contracted with A to manufacture 
and stoie in the factory in the name of and for the benefit of A such quantities 
of salt as he might require them to manufacture each season fpr seven years, m 
consideration of A’s paying them at the rale of Rs. ti-8-o jicr garcc of salt, four 
months' credit after each delucry being allowed to A, and of his paying Govern- 
ment taxes and dues, and executing all but petty repairs in the defendants' 


Appeal ngainst the decree of R S Benson, District Judge of South 
Malabar, in civil miscellaneous appeal No 63 of 1092, confirming the order 
of the Subordinate Judge of Palgliat in civil miscellaneous petition No 7 
of 1892 

The petitionei applied for a certificate of heirship under Section 6 of 
the Succession Ceitificate Act The Siiboidinnte Judge rejected the peti- 
tion The petitioner appealed to the District Court under Section 26 of 
that Act and his appeal was dismissed He then preferred this appeal 
Sandra Ay gar, for appellant 
Krishna Menon, for lespondent. 

JUDGMENT 


♦Second Appeals Nos to 114 of 1892 
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factory. B was a party with A to the contract though he was not expressly 
mentioned therein. A assigned his share in the contract to C. B, as first plaintiff, 
and C, as second plaintiff, brought a suit against the defendants alleging that the 
defendants had failed to fulfil their part of the contract during the second yeai 
of its continuance (i886) and praying (i) that all the defendants be directed 
to deliver to the plaintiffs the salt collected during i886; (2) that defendants 2, 
A and 7 should be held liable for any damages plaintiffs might suffer through a 
fall in the price of salt. The Court of first instance, having held that the con- 
tract contained seven separate and distinct contracts, each defendant having 
contracted with reference to his own (IM] pans only, decreed (1) that the seven 
defendants should pay damages at the rate of Rs. 5-12-0 per garce for the salt 
collected by each during the years 1886 to 1889, leaving the quantity to be as 
certained in the execution of the decree; (2) that the defendants should pay 
the plaintiffs* costs. On appeal the District Judge modified the decree by fixing 
thd rate of damages at Rs. 45-10-0 for each garce of salt. 

Held on appeal (i) that A was not competent to assign his interest in the con- 
tract to the second plaintiff since the contract was based on personal con- 
siderations, and that the assignment of it as an executory contract was in\alid 
without the consent of the defendants. Farrozv v. irilson (i). Humble v. 
Hunter (2), Arkansas Valley Smelting Company v. Belden Mining Company (3), 
followed ; 

(2) that the suit was bad for misjoinder, since the case of each defendant, 
as a party to a distinct contract, should be decided on its own merits; 

(3) that the decrees of the lower Courts were bad in making all the defend- 
ants jointly and severally liable for costs, and for damages for otheY years than 
the year 1886, and in not ascertaining the amount of damages payable by each 
defendant ; 

(4) that the measure of damages was what the plaintiffs had lost by the 
breach of contract, but that the lower appellate Court was wrong in applying the 
rate fixed on this principle to each defendant without ascertaining the particular 
nature of the breach of which each defendant was guilty. 

IF.. 18 M. 189 ( 191 ) ; R. 27 M. 80 ( 84 ) ; 29 M. 195 ( 198)=16 M.LJ. 41=1 M.L.T. 
25 ; 2 C.L.J. 0)2 ( 607 ); 5 C.LJ. 71 ( 75 ).] 

Second appeals against the decree of T. Weir, District Judge of Madura, 
in appeal suits Nos. 225, 240 and 304 to 325 of 1800, modifying the decree 
of A. Ramasamy Sastrial, Additional District Munsif of Sivaganga, in 
referred suit No. 137 of 1888 

The facts of the case appear sufficiently for the purpose of this report 
from the above and from the judgment of the High Court. The contract 
in question was as follows: — 

*'1. As we have bound ourselves to present petitions and store up in 
“ your name, of seven years, from 11th April 1885 to 10th April 1892, 
“ all the salt manufactured by us under the license, in accordance with the 
“ new excise rules, in the salt-pans of the Vattanam factory which were 
** in our forefathers’ enjoyment before and which are in our enjoyment 
now% we will manufacture salt for the said seven years according to the 
“ instructions given by you or your agent and, according to the Circar 
“ rules, present petitions in your name beforehand and store up salt and 
“ preserve them by putting them in heaps according to the instructions 
given by you or your agent, use clay for those heaps according to the 
“ Circar rules and use sand for the cracks, &c.; and within four months 
“ from the date of our giving over the salt [ 170 ] to you in the abovesaid 

“ manner you are to pay each of us at llj rupees per garce and take 

“ receipts from us. 

“ 2. Either you or your agent must give to each of us a kachat then 
and there for the salt stored up after measurement and secured or pre- 

** served in the manner stated in para. 1. 


<i) L.R. 4 C.P. 744. 


(2) 12 Q.B.R.P. 310. 
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" 3. We are to execute, at our own cost, the repaiis of ‘ kadal vaikal,’ 
“ kunni vaikal ’ (clmimels, the water of which is used for watering the 
“ salt-pans), ' keiii ’ (a soit of well), patti (salt-pans), panni, &c., places 
wheie salt is iiiaiiulactured, and we will ourselves execute the repairs that 
“ have now to be done. 

"4. All the taxes or duties that we have to pay to the Salt department 
" according to the license under the new system shall be paid by yourselves. 
*' 5. Out of the repairs that we might be ordered to execute under the 
rules that might be framed by the Government, you are to execute all 
“ sorts of lepairs excepting those stated in para 3 

“ 6 You are not only to accept lor the said seven years the salt 
manufactured by us according to the ‘ dittuni ’ (Btandaid or estimate, so 
*' translated by Mr Winslow) prescribed by you, but also to exercise all 
“ the rights that we possess in the factoiy, as our representatives 

'* 7 You are yourselves to sell the salt mentioned above If we lay 
" waste the salt-pans mentioned below^ without manufacturing salt, and if 
“ we do not show, in the matter of storing up of salt, satisfactory reasons, 
“ such as the unfavourable circumstances of the weathei and the like, each 
“of us will be lesponsible and pay you at Hs 5^ per garce for the loss 
that might accrue to you (by the non-manufacture of salt) and the salt 
“ being below the standard or estimate 

“0 At the end of the teim, aftei all the salt stored up in your name 
“ has been sold away, we will sell at our pleasuie the salt that we might 
“ manufacture subsequently 

“9. This agreement, containing the above conditions, was executed 
by us with oui fiee consent “ 

The lower Courts decreed in favour of the plaintiffs, and the defend- 
ants preferred this appeal. 

Subramanija Ayyar, for appellant No 2 
Sivaaami Ayyai and Knahnasajui Ayyar^ for appellants 
Parthaaaradhi Ayyangar, Bhashyam Ayyangar and Tiruvenkata 
Chmiar, for respondents 
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. 1171J The seven defendants were salt manufacturers holding pans in 

the factory at Vattanam, and they entered into the con ti act A, dated the 
16th November 1884, with one Nui ^lahonied engaging themselves in 
consideration of the said Nui Mahomed discharging the Government 
taxes and executing certain repaiis and paying them at the rate of 
Rs. 11-8-0 per garce of salt, to manufacture and store in the factory in the 
name of, and for the benefit of, the said Nur Mahomed such quantities of 
salt as he might lequire them to manufacture each season for seven years 
from 11th Apnl 1085 to 10th Apnl 1092 

It has been found as a fact by both the low^er Couiis on the fourth 
issue raised m the case that the first plaintiff Mahomed Ahar Rowther 
(now -deceased, but represented by respondents 1 to 4) was a party with 
Nur Mahomed to the contract, though he is not expressly mentioned there- 
in. The fiist plaintiff’s share was 2 in 5| shares, and Nur Mahomed’s 
share was the balance shares Nur INIahomcd assigned his 3^ shares 
to second plaintiff (now deceased, but represented by respondents 5 and 
6) under the deed of assignment Z, dated 11th January 18% 

This suit was brought in February 1807 against the seven defendants 
alleging that, while the contract had b^en fulfilled on both sides for the 
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1S83 seiABon 1885 up to the 14th January 1886, tlie defendants had failed to 
Oct. 5. their part of it for the season 1886 and praying that all the defend- 

... . ants should be directed to deliver to plaintiffs the salt they had collected 

Appel- heaped in 1886, and that defendants Nos. 2, 4 and 7 should be 
LATE specially held liable for any damages plaintiffs might suffer through a fall 
ClVJL. price of salt. There was also an incidental prayer that each dcfcnd- 

ant should be directed to execute a separate power of attorney to the 

17 M. plaintiffs as required by the Balt department in lieu of a single instrument 
1$S^4 that had been jointly executed b) them, and for a general declaration of 
M. L. J; plaintiffs’ rights. Several issues of law and of fact were raised at the trial, 
all of which have been found in fa\our of plaintiffs except that the agree- 
ment A was held good so far as the stamp duty was concerned only as 
against one of the defendants, and penalties we're levied upon it in regard 
to the other six defendants, it being rightly held that it contained seven 
separate and distinct contracts, each defendant having entered into a 
separate engagement m regard to his own pans (>nl\ . The decree of the 
Court of first instance after a gi*neral |172| declaration of plaintiffs’ rights 
including the right of the second plaintiff to sue as the assignee of NUir 
Mahomed and a direction for each defendant to execute a separate power 
of attorney as praxed in the plaint, further directed each of the sex^en 
defendants to pax plaintiffs’ damages tor the years 1886 to 1889 (the 
decree being dated lOtli day of January 1890) at the rate of Its. 5-12-0 
per garce for the salt collected b\ each of them during tliosc xears, leaving 
the quantitx to be ascertained in (he execution of the decree, and also 
directed the defendants to pay the plaintiff’s costs. 

It may as xxell at once be noted that this decree is bad in three diffe- 
rent respects; — first, in decreeing damages for the four years 1886 to 1889, 
and that against all the sex^en defendants, xvhen in the plaint, damages for 
the xear 1886 alone xvere or could be ashed for, and that against only 
defendants Nos. 2, 4 and 7, the claim against the others being only for the 
delivery of specihe salt; second! ij, in reserving for determination in execu- 
tion xvhat xxas necessary for determination by the decree itself, namely 
the amount of each defendant’s liability to damages; and thirdly^ in 
making the defendants jointly and severally liable to plaintiffs’ costs, 
when, as it had been found that the contract of each xvas separate, they 
were liable only to pay costs on the amount of damages assessed against 
each of them separately. Tlu' decree of ^he appellate Court, xxdthout 
remedying any of the defects noticed, perpetuates and even aggravates 
them. Thus another xear — the }ear 1^5 — is added to the other four 
years 1886, 1887, 1888 and 1889 for which all the defendants are to pay 
damages apparently jointly and severally, and they are again in appeal 
also made severally and jointly liable for the plaintiffs’ costs; the amount 
of their liability in damages being still left for determination in execution 
The appellate Court also enhanced the rate to be paid as damages from 
Rs. 5-12-0 to Rs. 45-10-0 per garce. 

The chief points taken in second appeal by the first six defendants 
are as follows: — 

(1) that the second plaintiff had no right of suit on the assignment, 

(2) that the suit xvas bad for misjoinder, 

(3) that the decrees are defective in regard to the matters just pointed 
out, and, 

(4) that the rate allowed by the appellate Court for [173] damages 
is opposed to the terms of the contracts between the parties. 
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Ab to the fiist objection, it ib that Nur Mahomed was not competent 
to assign his interest in the contract A It is argued that the contract 
as based on personal consideiations and that the rights conferred upon 
Nui JMahoincd b} tJie contract ueie coupled uitli liabilities and that on 
both Ihese giounds the contract was not assignable In suppoit of this 
contention the appellants’ pleader relied on Farrow v Wilson (1), Humble 
V Hunter (2) and Arkansas Valley Smelting Company v BeJden Mining 
Company (11) In Farrow v Wilson (1) the contiact in suit was an agree- 
ment wheiebv the plaintiff undertook to seivc one Pugh as faim bailiff, 
the agieciiient being terminable upon six months’ notice on either side. 
The question loi decision was whethei the death of Pugh put an end to 
the contiact, which did not contain the woid ' assigns,’ and it was held 
that it did The ground of decision was tliat, in contracts, for personal 
service, it is an implied conihtion that deatli of cithei party should dis- 
solve the contiact Mr Justice Willis hud down the principle which 
governed the case in these teims — “ Where personal considerations are 
" of the foundation of the contract, as in cases of principal and agent and 
“ of master and servant, the death ot either paity puts an end to the 
" relation ” The contract in Humble v Hunter (2) was a charter-pait^ 
signed hy the plaintiff’s son on the one part and b} the detendant on the 
other, and it lecited that the son \\ as the owner of Ihe^ship The question 
was whether the plaintiff might show that she was the real principal and 
that her son, though he signed the conti.ict, was really agent Two prin- 
ciples weic discussed, viz , (1) that a principal ma^ come in and take the 
benefit of a contract made by his agent, and (2) that no parol evidence 
shall be admitted to contradict a wiitten contract It was held that the 
evidence was not admissible, the reason being that the son gave himself 
a special description and asseited a title to the ship as owner, and that 
this circumstance look the case out of the general lule, that a principal 
may sue upon the contract made by his agent Lord Denman, C J , 
rofcired to the general principle that a party to a contiact has a light to 
the benefit he conlemplates Irom the charactei, credit and substance 
[174J of* the party with whom he conti acted In the American case, the 
contract was to sell and dclivei lead ore tiom tune to time at the smelting 
works of a firm of partners, that the oie was to become upon deliveiy the 
pioperty of the paitnership, and that it was to be paid for after a subse- 
quent assa} of the oie and ascertainment of the pi ice The question was 
whether the paitnciship miglit assign the contracts as to futuie deliveries 
and it was dctci mined m the negative The Court stated that evei’y one 
has a right to select and deteimmc with whom he will contiact, and 
cannot have another person thiust upon linn without his consent. It 
also icferred to the principle mentioned by Loid Denman, namely , “ >ou 
“ have the right to the benefit you anticipate fiom the character, credit 
" and substance of the party with whom you contract ” It referred to the 
rule in Pollok’s Treatise on (Contracts (fourth edition, page 425) that nglits 
arising out of a contract cannot be transferred if they aie coupled with 
liabilities or if they involve a relation of peisniial confidence such that the 
party whose agreement conferred those rights must have intended them, 
to be exercised only b\ him in whom he confided Apphing that principle 
to the case before them the Court remaiked that during the time that 
must elapse between the deliveiy of the ore and the ascertainment and 
payment of the price, the defendant had no security for the payment 
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except in the character and solvency of Billing and Eilers, the parties 
with whom he made the original contract. The defendant therefore could 
not be compelled to accept the liability of any other person or corporation 
as a substitute for the liability of those with whom he had contracted. 

Now in this case it will be seen from the terms of the contract A, 
which are set forth in full in the judgment of the lower appellate Court, 
and need not therefore be repeated here, that by Ai-ticle 1 the defendants 
were to allow Nur Mahomed four montlis’ time for payment after delivery 
of their salt to him, by Article 4 that he was liable to pay the Government 
taxes and dues, by Article 5 that he was to execute all but petty repairs, 
and by Article 6 that he was to fix the quantity of salt to be delivered by 
defendants. There is therefore not only credit given to Nur Mahomed in 
the matter of payment, but other liabilities are thrown upon him, the 
discharge of which depended upon his solvency, and there is also a certain 
discretion vested in him in . \m regard to the quantity of salt to be 
demanded. Further, the assignment Z upon which the second plaintiff was 
suing w’as an assignment of an executory or continuing contract. The 
assignment was made on the lltli January 1886 and the breach of contract 
sued upon was for a breach subsequent to that date. So that we have 
here all the elements which we find in the principles above laid down for 
holding that the contract was based on personal considerations and that 
the assignment of it as an executory contract was invalid without the 
assent of the defendants. It is not pretended that such assent was 
expressly given, nor is there evidence on tlie record of such a character 
as would amount to a novation of the contract sucli as is contemplated 
by Section 62 of the Indian Contract Act. It is contended for the second 
plaintiff that after the assignment to him the defendants accepted payment 
from him for salt delivered as is shown by entries in the accounts C to C 
4 and B. But those accounts are kept in the name of the first plaintiff 
as well as of the second plaintiff, so that the\ afford no distinct proof of 
a direct recognition of the second plaintiff’s rights as assignee. On the 
grounds that have been stated we must allow the objection that the 
contract was one not capable of assignment to second plaintiff, arid there- 
fore that he had no right of suit under it. 

The second objection that the suit was bad for misjoinder was taken 
with reference to the joinder of the six defendants in one suit, when the 
contracts of each were found to be individual and separate. The District 
Judge disallowed the objection on tlie ground fhat it was not taken at the 
earliest possible moment, namely in the written statement, and that no 
prejudice to the interest of the defendants from their joinder in one suit 
could have occurred. Enough however has already appeared in the faulty 
decrees that have been passed to show how much the defendants have 
been prejudiced by their several eases being lumped together as one, and 
though the plea of misjoinder was not taken in the written statement, it 
was taken at the settlement of issues before the trial of the suit. And it 
will further be showm under the fourth head of objection how the liability 
of each defendant to pay the Jls. 5-12-0 rate per garce for damages or a 
higher rate will depend entirely upon the nature of the particular default, 
if any, that each has committed. As the case of each defendant must be 
decided on its own merits without any reference to the case of another, 
and as the cases of each will be different (as even fl76] the plaint itself 
shows), we are of opinion that the misjoinder has affected and must affect 
the merits of each man's case and cannot therefore be passed over as a 
mere irregularity and condoned as ^uch under Section 578 of the Code of 
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Civil Procedure It must also be borne in mind that this misjoinder of 
defendants is now coupled with a misjoinder of plaintiffs according to our 
finding under the first objection, and with this double misjoinder of parties 
before us, wo must allow the second objection also that the suit is bad 
for misjoinder 

The validity of the third objection, as to the decrees gi’anting relief 
that was not prayed tor and not granting the lelief that was prayed for, 
cannot but be conceded by the other side In making all the defendants 
liable jointly and severally tor costs and for damages (as the decree of the 
Lower Appellate Court certainly seems to do), in awarding damages for 
other jears than the single year 1886, and in not ascertaining in the suit 
and incorporating in the decree the amount of damages payable by each 
defendant, but leaving the matter for determination in execution, the 
decrees arc not maintainable and must at least be reversed in these 
respects 

It is contended on the fouith objection that Article 7 of the contract 
A provides a uniform rate of lib 5-12-0 per gaice as the rate at which 
damages are to be assessed; and that while the ^Iiinsif adopted this rate, 
the District Judge has allowed the difference between the contract price 
to be paid to defendants and the selling price in the market to be taken 
as the measure of damages, that is the profit the plaintiffs would have 
made on each garce dul} deliveied to them which, he finds, would have 
been 11s 45-10-0 The question is whethei the rate fixed in Article 7 

governs every bleach of the contract oi only certain breaches theieiii 
specified We are of opinion upon it construction of the clause that it 
was meant only to cover the special dc/ault therein mentioned, namely, a 
short delivery or non-delivery of the amount fixed for delivery by the 
plaintiff, owing to tailuie either to manufacture oi to store in the factory 
the quantity manufactuied The language used is not such as to cover 
every breacli of the contract The contract contemplates other acts than 
those refen*ed to in Clause 7, and they are not refeiicd to m Clause 7, 
either generally or by implication. The contingency of the repudiation of 
the conti^ict altogether does not seem to have been in the contempla- 
[ 177 ] tion of the parties The contract presiipposeB a bo7ia jide intention 
to keep it For these reasons, we agiee that in such a case as that put 
by the District Judge where the defendants actually manufactured salt 
and then sold it to others, the measure of damages would not be the 
liquidated rate mentioned in Clause 7 of the contract, but what the plaint- 
iffs had lost b\ the wilful bi*each of the engagement At the same time, 
it has to be pointed out that the Judge was wrong in applying the rate 
fixed on the hitter principle to every defendant in this suit and in the 
connected suits, without first ascertaining the particular nature of the 
breach of which each defendant was guilty. Those who defaulted under 
the terms of Article 7 only were clearly liable only to the rate therein 
fixed, and it is a matter of evidence in each case whether any other kind 
of breach not falling under that article has been committed before the 
measure of damages as against any defendant can be fixed The deciee 
of the Lower Appellate Court is, therefore, further bad in this respect also, 
that is, in its not determining at what particular rate each defendant, 
according to the nature of his default, was subject to pay And the 
decree of the Munsif was equally wrong in fixing the uniform rate of 
Rs 5—12 — 0 without first determining that all the cases of breach of con- 
tract fell within the terms of Article 7 Both rates— of the Munsif and 
that of the District Judge — must, therefijre, be expunged from the decrees. 
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1S83 There is another point to be considered in the cases of those defendants 
Oct. S. whose default is only under Article 7 of the contract, and that is, whether 
they can be held liable for non-delivery or short delivery in the absence 
Appel- ^‘Stimate framed or ‘ dittam ’ fixed by the plaintiffs as to the quan- 

LATE delivered by each defendant. We have no doubt that 

Civil. word ‘ dittam ’ refers to the quantity. The contention of respondents’ 
Vakil that it refers only to quality is not only opposed to the plain mean- 
17 M. term, but is inconsistent \^ith the provision of the uniform 

lM-4 rate for damages fixed in Ai-ticle 7. In cases where the breach was 

under Article 7, the question of the dittam is not material, the defend- 
ants having contracted in Article 1 to sell to plaintiffs all the salt manu- 
factured and stored by them. 

Our judgment in this second appeal governs the judgment in all the 
connected second appeals Nos. 94 to 114 of 1802, and it only remains to 
pass our final orders in each of these appeals. 

[178]_ In the present second appeal No. 93, we have found there was 
a misjoinder which does not apply to the other second appeals. On this 
ground, w^e must reverse the decrees of the lAivver Courts and dismiss the 
plaintiffs’ suit wdth costs throughout, for it is too late now to allow the 
plaint to be returned for amendment 

All the other second appeals follow the judgment in No. 93 in respect 
to the inability of the second plaintiff to sue, the errors in the decree, and 
the method of determining the measure of damages, but with regard to 
four of them, viz., second appeals Nos. 94, 99, 105 and 113, special points 
arise wliich will he separatel\ noticed As to the remainder, that is, 
second appeals Nos. 95, f)6, 97, 98, 100, lOl, 102, 103, 104, 106, 107, 
108, 109, 110, 111, 112 and 114, the suits will be dismissed so far as the 
second plaintiff’s suit is concerned with defendants’ costs throughout; but 
they will be allow'cd to proceed so far as the first plaintiff is concerned. 
The decrees of both Courts as they at present stand are, however, so 
generally defective in respect to the practical question, that is, the con- 
sequential relief claimed, that we consider it necessar} to set them aside 
and to order a new trial. Besides decreeing things not asked foi’ and not 
decreeing what was asked for, several of the material issues have not been 
satisfactorily tried. We therefore reverse the decrees in these cases and 
remand them for proper trial by the light of the observations w^e have 
recorded. It will be necessary in each case to determine according to 
the prayer in the plaint what is exactly tjie relief sought for and the 
enquii^ as to the nature of the default will be confined to the year 1886. 
It will further be necessary to determine by wdiat measure of damages the 
default (if any) found on the part of each defendant is to be ruled. Then, 
w^hen the actual to^al amount is so determined, it is to be reduced to what 
the first plaintiff is entitled to claim as his proportionate share of two 
shares out of 5f shares, and the amount so arrived at entered in the 
revised decree, together with any other reliefs as to declaration and so 
on that may be found necessary. 

In second appeal No. 94, the Munsif dismissed the plaintiffs’ suit as 
barred by res judicata, but the Judge reversed the INIunsif’s decree without 
apparently noticing this point. The appellant in this second appeal now 
urges that this suit should be dismissed on the ground stated, but we do 
not agree with the Munsif that fl79] the case was res judicata by reason 
of the decision in a similar suit of the previous year (No. 447 of 1886). 
Not only was that a suit of a Small Cause nature and therefore not open 
to second appeal, Govind Bin Lahshman 8het v. Dhondbarav Bin Ganbarav 
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Tambye (1) followed in Vithilinga Padayachi v Vithilinya Mudali (2), 
but the simple issue therein decided was that plaintifl was not entitled 
to relief as he had not executed repairs It was not decided that the 
contract was void or had been rescinded, and the cause of action now, 
though upon the same contract, being for a different year, there is no tcb 
judicata. We therefore disallow tins objection and, as the other special 
objection is abandoned, this second appeal falls to be treated like the bulk 
of them, and will be dealt with accordingly by a reversal and lemand 
with similar directions to find out and decree \\hat actual amount is due 
by defendant to first plaintiff 

In second appeal No 99 of 1892, the second defendant’s name 
must be struck out if he is no party to the agieeinent sued on, as it is 
stated he is not, and this second appeal will be dealt with like the bulk of 
them with the separate issue foi trial \^hether second defendant is liable 
to the suit or not 

In second appeal No 105 of 1892, an exactly sinnlai older to that 
just given in second appeal No 99 is passed 

In second appeal No 113 ot 1892, (he defendant signed the con ti act 
as guaidian ot a minor The Judge has thereupon diiected that the deciee 
be made against the piopeity ot the minor, but as the minoi was not a 
party to the suit, only the dciendant's name tHipeaiuig theiein, the Judge’s 
order was obviously wiong Undei oui powers of levision (Section 622 
of the (.’ode of Civil Piocedure), we cancel this poition ot the deciee and 
the result will be that the suit should pioceed against the defendant named 
theiein The decree in this case will aCcordinglv be leversed and remand- 
ed like the bulk of them with sunilai directions, and a sepaiate issue 
should be taken as to defendant ’a liability. 
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Before Sir Arthur J. H CoUins, Kt , Chitf Justice, and 
Mr Justice ParKer. 


SiiiNivASA Sastkial {Defendant), AifjjcUant v. Sami Kao 
(Plaintiff), Uespondent * [23id and 24th January, 1893 ] 

Deilaratory decree — Code of Cntl Protedurc — Act XIV of 1882, ^ctiwus 278 and 283 
I ermimtwn of (lilaL/iuienl liy abandonment 

The plaintiH h.itl an attachmenl agaiiisl certain jirojjcily Owing to his not 
filing a ncccssaiy afHdavit, the execution petition was struck off .Suhscqiiently 
he applied for the sale of the prupcitj, and the (.oiirt directed a fresh allachnicnl 
to issue It was held that these facts did not amount to an ahandoiimcnt of ihc 
first attachineiit hy the plaiiiliff 

SEco^D appeal against the dccice of J A L)avies, District Judge 
of Tanjoie, in appeal suit No 454 of 1891, modifying the deciee of S 
Ramasamy Iyengar, District Muiisif ot Tiruvadi, in oiiginal suit No 63 
of 1888 

Thu lands in dispute in this case originally belonged fco one Krishna- 
sami Moitay, against whom the plaintiff in this suit obtained a decree in 
1887 and the lands were attached m execution thereof, but the execution 
petition was subsequently struck off the file owing to the plaintiff’s default 

* Second Appeal No. 541 of 1892 

(i) 15 D 104. (2) 15 M III 
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in filing a necessary affidavit. In 1889 the plaintifi applied for the sale 
of the property attached in 1887, and the Court directed a fresh attach- 
ment to issue. The defendant then came forward and alleged that he 
had purchased the property prior to the second attachment and obtained 
an order in his favour. The plaintiff alleged that the defendant's sale 
having been subsequent to the first attachment, was not valid against the 
plaintiff, and that the defendant was bound by the terms of his sale to 
pay the plaintiff the debt decreed in 1887, and that the said debt was 
therefore a charge on the said property in the defendant's hands. Hence 
this suit. 

The District Munsif decreed in favour of the plaintiff, declaring the 
subsistence of the attachment of 1887 of the plaint properties and his 
rights to realize his money by a sale of those properties. 

On appeal against the District Munsif 's decree by the defend- 
ant, the District Judge delivered the following judgment: — 

“ The test question in these cases is, has there been an abandonment 
of the first attachment either in fact or constructively. Now in this 
case there was no actul withdrawal from the first attachment, and 
there was no order for releasing that attachment, so there was no ab- 
andonment in fact. The delay in following up the attachment is satis- 
factorily explained by the plaintiff’s taking of other legal proceedings, so 
“ on the score of delay an abandonment cannot be presumed. Nor can 
“ such presumption arise from the IMunsif’s order directing a second 
“ attachment which plaintiff accordingly made, for that was the act of 
the Court and not of the party. I therefore agree ^\ith the Munsif for 
“ the further voluminous reasons given by him that plaintiff’s attach- 
“ ment of 1887 never ceased to exist and consequently defendant's sale 
was subject to it under Section 376 of the Code of Civil Procedure. 

“ It is further urged in appeal that plaintiff being able upon the terms 
“ of that sale to sue defendant for the recovery of liis money had no right 
to seek for a mere declaration that his attachment was in force, but 
“ should also have sued for the recovery of the money due to him under 
“ the sale-deed to defendant. But this is a vain contention, because 
plaintiff was not a party to the contract of sale, and could not, therefore, 
“ have enforced its provisions. 

“ The appeal, therefore, fails and is dismissed with costs.” 

The defendants preferred this appeal, alleging that the plaintiff’s 
suit was not maintainable under either Section 283 of the Civil 
Procedure Code nor under Section 42 of the Specific Kclief Act; that 
an appeal should have been preferred against the order of the District 
Munsif directing a second attachment; and that the first attachment did 
not continue to subsist at the time of the defendant’s sale-deed. 

Sivaawami Ayyar, for appellant. 

Pattabhtrama Ayyar, for respondent. 

JUDGMENT. 

We have no doubt that a suit for a declaratory decree is maintainable. 
The plaintiff’s petition was put in under Section 278 of the Code of Civil 
Procedure and a suit under Section 283 is his only possible remedy. 

[182] The next point urged is tliat an appeal should have been pre- 
ferred against the order of the District Munsif directing a second attach- 
ment. But that order was a mere direction of the Court without notice 
to either party and in no case could defendant have been made a party 
to the appeal if there had been one. 


m 
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The decision quoted in Puddoinonee Dnasec v Roy MuthooTanath 
Chowdhry (1) lays down no general rule, but the effect of it is that it is a 
matter of inference in tlie particular case whether the striking off of an 
execution petition terminates an attachment We agree with the District 
Judge that in this case there was no intention to abandon or to terminate 
the attachment This may be inferred not only from plaintiff’s subsequent 
conduct, but from the very terms of the sale-deed under which the defend- 
ant puichased, provision being theiein made that defendant should pay 
off the balance of the decree debt in the suil in which the attachment 
had been made No mention in terms is made of the attachment, but it is 
a legitimate inference that it was then regarded as subsiating 
We dismiss the second apyieal with costs. 
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APPELLATE CIVIL. 

Before Sir Ar,thvT J H CoUma, Kf , Chief Jusiire^ and 
Mr Juafice Daviea 


Pamappa Uda\an {Dcfendayit No. 1 ), Appellant v 
Atutmugath Uday\n (PlamUff), lUapondent * 

[15th September and 24th October, 1803 ] 
lloidu laiv — S'lUiVjjieu of a dnHcjli/eCs daughter to her grandfathe/s estate 

On the piinciple laid down in Nallauua v Ponnal (2)^ a daughter’s daughter 
IS, in ihe absence of preferential male heirs, entitled to succeed to her grand- 
father as a bhandu 

[D 188 , 28 A 187 (192)=2 ^LJ 654=A W N (1905) 242. 28 A 307 (309)=3 ALf 
87=1906 AWN 13, 10 CPLK ()5 (06), F„ 19 B 631 (634), R. 19 A 215 
(226), 21 \f 26.^ (267)=8 MLJ 130, 30 M 400=17 MLJ 28S=2 MLT 
317, 4 NLR 35 1 

Second ajipeal against the decree of V Siinivasa Charlu, Sub- 
oidinate Judge of Kiimbakoman, in appeal suit No 7 of 1892, [183] 
reversing' the decree of A Ramalingam Pillai, District MunBif of Tinivalur, 
in original suit No 480 of 18^K) 

Suit for the possession of certain propel tv It was admitted on both 
sides that the propert\ in disynite was originally the property of a Hindu, 
who dying left a widow (Kanialam) and two daughters The plaintiff con- 
tended that, Kamalam and ope of the daughters having died, the surviving 
daughter Meenakshi inherited her grandfather's propeidy Meenakshi 
gold the property to one Swarnum, who sold it to plaintiff, both convey- 
ances being registered The defendants alleged that Kamalam had 
previously sold the piopeidy, which in its tiii-n was sold to defendant 
No 1, both defendants being now in possession of it Kamalam 's con- 
veyance was not registered 

The District Munsif dismissed the suit, but his decree was reversed 
by the Subordinate Judge, who held that Meenakshi was heir to her 
grandfather, and that her registered conveyance defeated the prior unregis- 
tered deed of her mother 

The first defendant preferi’ed this appeal 
Sivasaini Ayyar, for appellant 
The respondent w^as not represented 


(i) 12 BLR 411. 
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JUDGMENT. 

We think the case quoted by the Subordinate Judge, Nallanna 
V, Ponnal (1), is sufficient authority for holding that a daughter’s daughter 
is a bhandu on the principle there laid down that consanguinity may be 
recognized as the basis of title to succession in the absence of preferential 
male heirs. Meenakshi was a direct relation by blood to her grandfather 
through her mother his daughter. 

The second appeal therefore fails and it is dismissed. 

17 M. 184. 

[184] APPET.LATE CIVIL. 

Before Mr. Justice Muttusami Aijijar and Mr. Justice Beat. 

Raman IMenon {Plaintiff)^ Appellant v. ChiATHUNxi 
(Defendant No. 2), Respondent.^ fOth January and 15th August, 1893 ] 
Makkotayam rule of inheritance — Tiyans — li'hetlier compuUory partition can he efjci ted. 

The ordinary rule of Marumakatayani against comi)ulsory j)artition is equally 
applicable to Tiyans who follow Makkatayani, no custom to the contrary 
having been made out 

[F.. 19 ^r. 1 (2); R.. 19 U 440 (441); 22 297 (29K) ] 

Second appeal against the decree of E. K. Krishnan, Subordinate 
Judge of South Malabar, in appeal suit No. 1054 of 1890, reversing the 
decree of A. N. Annnta Ram lyen, Additional District Munsif of Calicut, 
in original suit No. 211 of 1800. 

The defendants 1 to 4 were Tiyans following the IMakkatayam rule 
of inheritance. The plaintiff, having obtained a Small Cause decree 
against the first defendant, in execulion thereof, attttched the family 
properties. Tlie second defendant, kamavan of the tarwad, intervened 
and put in a petition alleging that the properties were impartible. The 
claim was allowed and the attachment removed. The plaintiff brought 
this suit to declare that, according to the law prevailing among the Tiyans, 
the first defendant had a definite share in the properties, and that such 
share was liable to be sold for his decree. The District Munsif decreed in 
favojiir of the plaintiff, whilst the Subordinate Judge, on Appeal, reversed 
the decree. 

The plaintiff preferred this appeal. 

Sankara Menon, for appellant. 

Govinda Merion, for respondent. 

JUDGMENT. 

The plaintiff’s case was that, according to the customary law prevailing 
among the Tivans, the first defendant was entitled to a definite share in the 
property. The defandanis denied the alleged custom and pleaded that the 
properties were indivisible. The issue (fifth) on the point was too vague to 
direct [188] the attention of the parties to the real question which had to be 
tried, and the evidence adduced was inconclusive. The Subordinate Judge 
remarks that the witnesses were not asked the real question at issue, but 
on the authority of two unreported cases has come to the conclusion that 


♦ Second Appeal No. 142 of 1892. 
(i) 14 M. 149. 
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the ordinary rule of Maiumakatayam against compulsory paliition is 
equally applicable to Tiyans who follow Makkatayain. We do not think 
that a question of such general irnpoHance should have been decided m 
this way, and we shall, therefore, ask the present Subordinate Judge to 
return a finding on the following issue — Whether, accoiding to the cus- 
tomary law followed by the paities to this suit, compulsory partition 
can be effected according to the wish of one member of the tarwad. 

Fresh evidence may be taken 

In compliance with the above order the Subordinate Judge submitted a 
finding in which, on the authority of Harichan v Peiathi (1), he held that 
there was no presumption that the Hindu law lule of partibility of family 
property applied to the case of Makkatayain Tiyans, that there was no 
written evidence forthcoming in support of nn\ such custom, and that th§ 
Dial evidence was quite unsatisfactory or insufficient to establish any 
(Uistom follow'ed by the parties to the suit whereby compulsory partition 
could be effected according to the wish of one member of the tarw'ad 

JUDGMENT 

Tlie finding is that, according to the customary law of the parties, 
compulsory parhtion cannot be effected at tlie will of one member of the 
tarwad 

This IS in accordance with finding m regulai appeal No 164 of 1891 

Accepting it, we dismiss this appeal 


17 M. 186=4 M.LJ. 59. 

[ 186 ] APPELLATE CIVIL 

Brfoie Mr Jiisficc MiitiuHami Ayifai and Mr JuaUce Best 


CiiATiiAKELAN {Petit lojLei), Appellant v, Govixi) K\rumiar 
{('ountei-Prfiiionci), Ueapondent * 

[16th Novembei, 1893 J 

Code of CV.nl Procedure— Ait XIV of 1882, Section 234 — A Granger to a decree agoin^i 
(I deceased person in possession of fits property — 'Legal representative* 

The words ‘ legal representative' in Section 234 of the C ode of t nil Piocedure 
do not include any person who does not in law represent the estate of the de- 
ceased person Consequently, a sti anger in possession of propeity of a deceased 
person who was not a party to a decree against such pei son cannot be jirocccdcd 
against in execution otherA^isc than by a regular suit 

[R., 21 B 424 (431), 21 B 539 ( 543), 30 C 1(H4 (1058), 8 CWN 843 (851), D. 
33 i\l 6=4 Ind Cas 1059=19 MLJ 07l=6 M.L.T 269] 

Appeal against the order ot U S Benson, District Judge of South 
Malabar, in civil miscellaneous appeal No 17 of 1892, confirpiing the 
order of V liamasastn, District Munsif of Palghat, m miscellaneouB 
petitions Nos 380 and 2325 of 1891 

The petitioner in this case had obtained a decree for money against 
one Edathaia Valaya, since deceased, and now sought to enforce the 
decree to the extent ot Rs 170 against his successor in stanam, the 
counter-petitioner, who had collected the said, money for the Malikhana 
due to his predecessor Both the Lower Courts decreed in favour of the 


♦Appeal against Appellate Order No 51 of 1892 
(1) 15 Al. 281 
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“ petitioner, the District Judge holding that, although the term legal 
‘‘ representative ' in Section 284, Civil Procedure Code, is not defined, 
“ there is authority for holding that in the absence, as in this case, of any 
‘I claim by the next-of-kin, the words * legal representative ' will include, 
“ for the purposes of this section, the person who has taken possession of 
“ the property of the deceased.*' 

Sanharan Nayar, for appellant. 

Deniha Chariar, for respondent. 

JUDGMENT. 

Though the Judge says there is authority for holding that the words 
‘ legal representative ' in Setction 284 of the Code of Civil Procedure 
include any person who has taken possession of the property of the deceased 
judgment-debtor, he [187] has not cited any such authority. It was held 
in Dunput Singh Bahadur v. Ranee Rajesuree (1) that property in the 
possession of others than the legal representative might be taken in execu- 
tion of a decree; but it was so held with reference to the language of 
Section 210 of the Code of 1859, which allowed of execution being taken 
either against the legal representative or the estate of the deceased judg- 
ment-debtor. But in Section 284 of the present Code the words ‘ against 
the estate of the deceased debtor ’ are not to be found, and execution is 
allowed only against the legal representative and to the extent of the 
property of the deceased which has come to his liands and has not been 
duly disposed of.” 

We do not think that the words ‘ legal representative ’ can be taken to 
include any person who dcxjs not in law represent the estate of the 
deceased. The wording of Section 284 seems to point to the intention 
that a stranger in possession of property who was not a party to the decree 
ought not to be proceeded against in execution or otherwise than by a 
regular suit. 

We must set aside the orders of the Courts below with costs 
throughout. 


17 M. 1S7. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins^ Kf,^ Chief Justice, and 
Mr, Justice Davies, 


Krisitnaya Navada and others {Plaintiffs), Appellanfa v. 

Panctut and others {Defendants), Respondents.^ 

[18th September, 1898.] 

Code of Civil Frocedure-^Act XIV of 1882, Sections 562, 566 and Order made on 
appeal to amend plaint. , 

On appeal from the decision of a District Munsif in favour of the plaintiffs, 
in a suit for the recovery of rent, the District Judge set aside the decree of the 
Lower Court, ordered a new trial, and directed the amendment of the plaint by 
inserting the exact boundaries of the land on which the plaintiffs claimed the 

[1S$1 Held, that the order for amendment of the plaint was bad under Section 
562 of the Code of Civil Procedure, since the original Court had not “ disposed 
of the suit upon a preliminary point,*' and that it was likewise bad under Section 
582, since there had been no dispute as to the boundaries of the land before the 

♦Appeal against Order No. 117 of 1892, 

(i) 15 W. R. 47b» 
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orig^inal Court If the information w^s necessary, the District Judge should have 
sent down an issue on the point for tTial under Section 566 of the Code 
Appeal against the order of W C Holmes, Acting District Judge of 
South Canara, in appeal suit No 233 of 1891, reversing the decree of 
U Babu Row, District Munsif of Udipi, m original suit No 307 of 1808 
On appeal against the decree of the District Munsif in a suit for 
recovery of rent given in favour of the plaintiffs, the District Judge, having 
set aside the decree and ordered a new trial, directed the amendment of 
the plaint by the insertion of the exact boundaries of the land on which 
the plaintiffs claimed rent, a point on which there had been no dispute m 
the Lower Court 

The plaintiffs preferred this appeal 
Pattabhirama Ayyar, for appellants 
The respondents were not represented 

JUDGMENT 

It the Older is an older under Section 502 of the Code of Civil Pio- 
cedure, as contended foi by apYiellants, it is clearly bad, as the original 
Court had not disposed of the suit on a preliminary point The course 
the Judge should have adopted in ordei to asceitain the boundaries of the 
plaint land, if that information was necessary, was to have sent down an 
issue on the point for tiial under Section 566 of the Code 

It IS however contended on the otliei side that the order was one 
merely for the amendment of the plaint in the matter of boundaries and 
was passed under Section 582 of the Code as an order that should have 
been passed by the original Court But the answer is that there was no 
dispute as to the boundaries of the land before the original Court, and, 
therefore, that that Court could have had no ground for returning the plaint 
for amendment We aie of opinion that this fact takes the case out of 
the purview of Section 582 oven if that section is at all applicable It 
follows that the remand must have been under Section 562, and as such 
it w^as an illegal order We, therefore, reverse it and direct the Judge to 
dispose of the appeal on its merits 


17 M. 189=4 M.LJ. 79. 

[189] APPELLATE CIVIL 

Before Mr Jusiicc Muttusami Ayyar and Mr Justice Beat 


Narayanan Nambudri and others {Plaintiffs and first Plaintiff's 
Representative), Appellants v Damodaran Nambudri and others 
{Defendants Nos 1 and 3 to 5, 7, 8, and sixth Defendant's heir), 
Respondents.* [10th February’, 17th September and 23rd .October, 1893 ] 

Sale of land for arriears of revenue — Revenue Recovery Act — Madras Act II of 1864, 
Section 36, Clause 2 and Section 59 — Sale irregular by reason of not beincj duly 
notified — Limitation — Alleged fraud affecting sale — Limitation Act — Act XV of 
1877, Section 8 

When there are arrears of revenue so as to give jurisdiction to the Collector to 
sell under Madras Act II of 1864, the sale, however irregular, is a proceeding 
under that Act, for purposes of limitation, and is valid not only as between the 
Collector and the defaulter, but as between the Collector and the purchaser at the 
sale Venkata v Chengadu (i) and Nilakandan v. Thandamma (2) followet 


(i) 12 M. 168 


* Second Appeal No 1872 of 1891. 
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(2) 9 M 460, 
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The mere fact that one of the plaintiffs, in a suit brought to set aside a sale 
under Madras Act II of 1864, is a minor is not sufficient to save the limitation 
bar under Section 59 of Madras Act IT of 1864, when an alleged fraud affecting 
the sale came to the knowledge of the other plaintiffs who arc majors and arc 
jointly interested with the minor more than six months prior to the institution 
of the suit. Section 8 of the Limitation Act being inapplicable to such cases. 
IDUt., 28 C 465 (470) ; R, 25 M 431 (444>=12 M.L.T. 166; 24 M.LJ. 41; D.. 19 
M. 243 (247).] 

Second appeal against the decree of E. K. Krishnan, Subordinate 
Judge of South ]\Ialabar, in appeal suit No. 51B of 1890, affirming the 
appeal of P. Govinda IMenon, District Miinsif of Betiitnad, in original suit 
No. 367 of 1889 

The facts of this case appear sufficiently for the pui-pose of this report 
from the following judgments of the High Court. 

Both the Lower Courts decreed in favour of the defendants. 

The plaintiffs preferred this appeal. 

Suhramanya Ayyav and Sundara Ayyar^ for appellants. 

Govinda Menon, for respondent No. 6. 

This second appeal coming on for hearing before Shephard and Best, 
JJ , on Friday the lOtli day of February 1898, the Court made 
the following : 

, [«0] Order. — “ The Subordinate Judge has not considered the 

“ question whether the sale was notified as /equired by the Act which was 
“ the fourth ground of appeal before him. The District Munsif considered 
this point and found on it in favour of the defendants. 

** We must ask the Subordinate Judge to submit a finding on this 
issue within one month from date of re 9 eipt of this order: and seven 
“ days will be allowed for filing objections after the finding has been posted 
“ up in this Court.” 

In compliance with the above order, the Subordinate Judge submitted 
the following 

Finding. — ‘‘ T am directed to submit a finding on the point ‘ whether 
‘‘ 'the sale w'as notified as required b\ the Act?’ 

“ The Revenue Recovery Act IJ of 1864, Section 36, Clause 2, pre- 
“ scribes the mode of notifying sale under the Act. A notice of the sale 
" in English and in the language of (he district shall be fixed up one 
“ month at least before the sale in the ('ollector’s office, in the taluk cul- 
" cherry, in the nearest police station and on some conspicuous part of 
“ the land. There is no evidence whatevel to prove such publication. 
“ Instead of producing the process server’s return or other record to show 
that copies of the sale notice were affixed to the above-mentioned four 
" places, the seventh defendant's vakil refers me to a number of documents 
“ and to the depositions of witnesses which do not support his case. The 
exhibits referred to contain no evidence on the point. The evidence of 
" the Menon and the Adhikari (eighth defendant) examined as plainti^s’ 
“ witnesses 15 and 18 is insufficient and unreliable. The Menon makes 
" the vague statement that * there was a regular attachment.’ The Adhi- 
“ kari (eighth defendant) deposes that a copy of the notice of sale was 
affixed to a conspicuous place, though he cannot say where. Bearing 
" in mind that this defendant, whom the plaintiff accuses to be the real 
" purchaser, took care not to affix to the land the copy of the attachment 
“ notice, his statement that the sale notice had been affixed ‘ in son... 
' conspicuous place ’ is not entitled to weight. Defendants’ second and 
sixth witnesses are the Revenue Inspector and village peon respectively, 
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JUDGMENT 

Muttusami Ayvar, J — This was a suit to set aside a revenue sale held 
under Act TI of 1064 The sale was held in June 1880 and this suit was 
brought on the 12fch Augiisl: 1889 It is^ found that at the date of sale 
there were arrears of revenue due to the Government to the extent of 
Rs 54-1-7, and it is clear that the Collector had junsdKtion to sell the 
land under Act IT of 1864 It is found, however, by the Lower Appellate 
Court that the sale was not duly notified as required by the Act and to 
this extent the procedure followed by the Collector was irregular Both 
the Lower Courts find that the seventh defendant purchased the land 
henami for the eighth and ninth defendants, of whom the former is the 
Adhikari of "the amsom wherein the land brought to sale is situated 
Appellants imputed fraud to the Adhikari, but the Courts below have 
negatived it It is further found that appellants were aware of the sale 
and its confirmation more than six months before suit The question for 
decision in this appeal is whether, upon the foregoing facts, the Courts 
below were correct in holding that the sale was a proceeding within the 
meaning of Section 59 of Act II of 1864 and that the suit was therefore 
barred by limitation The contention m second appeal is that the sale, 
though valid as between the Collector and appellants, is not so as between 
the latter and the purchaser on the [192] ground of fraud The decision 
of the Lower Courts is in accordance with the principles laid down m 
Nilakandan v Thandatnma (1) and in Venkata v Chengadu (2). The 
decision in the last mentioned case is that of four Judges who held that 
the revenue sale in that case, however irregular it was, was a proceeding 
under the Act for purposes of limitation, as the Collector had jurisdiction 
to sell It was also pointed out in that case that the decision in Nila- 
kandan v Thandamma (1) proceeded on the ground that there were really 
no arrears of revenue and that the sale was really without jurisdiction 
Both decision^ recognize the general principle that a revenue sale is statu- 
tory sale and that when there are arrears o f revenue so as to give jurisdic- 

(1) 9 M 46a ^ (2) 12 M 168. 


“ The former does not depose regarding the sale notice The latter states 
that he served the notice by affixing a copy presumably to the plaintiffs’ 
house This is all the evidence referred to by the vakils 
_ [191] " The plaintiffs’ vakil points out that the attachment was not 

“ effected in the only legal mode in w^hich it could be effected under 

" Section 7 of the Act, viz , by affixing a copy of the notice to the land 

attached and by notifying it by public proclamation on the land as well 
as in the District Gazette, The omission to affix the copy to the land 
“ is admitted by the Adhikaii, the eighth defendant There is no evi- 
“ dence that it was posted on the land Plaintiffs’ vakil contends that 
" there can be no valid notification of sale without the preliminary process of 
“ attachment, but 1 hardly think this objection can be considered in 

" deciding the point referred to me for a finding, viz , whether the sale 

“ was notified as required by the Act 

“ I find that the sale was not notified as required by the Act 
This second appeal coming on again for final hearing on Tuesday, 
the 17th ultimo, on return to the order of this 001114., dated 10th February, 
1893, and having stood over foi consideration till this dav, the Court deliver- 
ed the following 





17 Mad. Its 


INDIAN DEOIBIONS, N»W ARRIEfi 


[Val. 


1893 

Oct. 23 


AppkL" 

LATE 

Civil. 


17 M. 
189 4 
M. L. J. 
79. 


tion to the Collector to sell, the sale, however irregular, must be treated 
as a proceeding under the Act. I am unable to reconcile the contention 
of appellants’ pleader with the principle that statutory sales depend for 
their validity upon the pre-requisites prescribed by the statute and not 
on matters which lie outside its purview. I would decline to order any 
further enquiry whether the price realized was adequate and whether anv 
substantial injury resulted from the sale not having been duly notified, 
and dismiss the second appeal on the ground that the sale in tliis ease was 
a proceeding under Section .50 of Act TI of 1864 and that the suit is time- 
barred. 

Best, J. — The finding on the issue sent for trial is tliat the sale was 
not notified as required by Act II of 1864. This is a finding of fact which 
we must accept. It is contended, however, on behalf of rt^pondents that 
tbe suit is time-barred by Section 59 of the Act. The mere fact of second 
plaintiff being a minor is not sufficient to save the limitation bar when the 
alleged fraud came to the knowledge of others jointly interested with the 
minor more than six months prior to the institution of the suit; for, as 
observed in Seahaji v. Rajagopala (1), Section 8 of the Limitation Act is 
inapplicable, the object of that section being the same as that of the 
corresponding Section 4 of the English Act, 3 and 4 William IV, Chapter 
42, wdiich, as remarked by Lord Kenyon in Peirif v. Jachacm (2), “ was 
“ introduced into the statute in order to protect [193] the interests of 
“ those persons which there was no one of competent age, competent 
‘‘ understanding, or competent in point of residence in tbe country to pro- 
tect.” See also Vigneswara v. Bapayya (3). As was held in Venkata v. 
Chengadu (4), the period of limitation 'for a suit such as the present is 
six months fron^ the date on which the fraud was discovered, and, as the 
present suit was brought more than six months after the alleged fraud 
came to the knowledge of plaintiffs’ father and also of first plaintiff him- 
self, it is clearly time-barr^. 

The appeal fails therefore and is dismissed with costs. 


17 M. 193. 

APPELLATE CIVIL. 

Before Mr, Jvatice Mnttvaami Ayyar and Mr. Jnatice Davies, 


Secretary of State for India {Defendant), Appellant v. 

Vydia Pillai and another {Claimants), Respondents.^ 

[14th July and 16th August, 1893.] 

Madras Forest Act — Act V of 1882, Sections 2, 4, 10 and 14 — Claim to percentage of 
forest income — The Pensions Act — Act XXII! of 1871, Section 4 — 'Civil Court * — 
Jurisdiction of Forest Settlement Officer — Jurisdiction of Appellate Court. 

A claim to a percentage of forest income is not a claim to forest produce under 
Madras Act V of 1882, nor is it a claim to a right specified in Section 4 of that 
Act. 

A Forest Settlement Officer has no jurisdiction to entertain a suit in which 
such a claim is made, and such a suit brought by discharged forest karnams is 
barred by Section 4 of the Pensions Act. 

A Forest Settlement Officer is a ‘ Civil Court ' for the purposes of the Pen- 
sions Act. 

If a Court of limited jurisdiction exceeds its powers and adjudicates on a claim 
over which it has no jurisdiction, the Court (if any) which exercises appellate 

Second Appeal No. 586 of 1892. 

(l) M. 2,^6, (2) 4 T.R. 516 (519) (3) 16 M. 436 ( 4 ) 12 M. 168. 





SECHETAUV OF STATE V VYDIA PlLLAI 


Mad. 19S 


Vi.5 


junsdiclioii over it is bound to entertain an appeal preferred against the Lower 
Court’s decision and to correct the error. 

A Court of competent appellate jurisdiction in such a case is not bound by 
an order made without jurisdiction by a Collector on an appeal to him in the 
same suit 

Submission by the parties to his jurisdiction cannot give a Forest Settlement 
Officer jurisdiction in a case where he has no inherent jurisdiction 
IR. 18 M 423 (433).] 

, [IM] Second appeal against the decree of C Kauiaeliandra l}ei’, 
District Judge of Nellore, m appeal suit No 241 of 1890, confiniiin^ the 
decision of 1 Sarabhalingham Naidu, Forest Settlement OHicer of Nelloie 
and Bellary, in claim No. 847 of 1887 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court The Forest Settlement Officer 
decreed in favour of the plaintiff, and, on appeal by the defendant, the 
District Judge held that he had no jurisdiction to entertain the appeal, 
and dismissed it The defendant preferred this appeal 

The Acting Government Pleader (Subianuinya Ayijar), foi appellant. 
ScHhagiTi Ayyar, for respondents 
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JUDGMENT. 


This IS a claim made to a percentage of the net le venue of the reserved 
lorest at Snharicotta under Madras Foiest Act V of 1882 The appellant 
before us is the Secretary of State for India in Council represented by 
the Distiict F'oiest Officer, and respondents are tw'o mirasi kamams who 
had served iis such m connection with the forest till 1884, when the Forest 
Officer dispensed with their services. The claimants stated that from 
time immemorial their family had been enjoying the ruaum and rendeimg 
services as kamams in relation to the forest, and that in return a com- 
mission of II H. 6-7-6 on every 100 rupees of the net income of the forest 
had been paid to them. The appellant repudiated the claim, but did 
not oliject'to the jurisdiction of the Forest Settlement Officer. On the 
Hist May 1888, the Forest Settlement Officer held that he had no juiisdic- 
tion to entertain the claim, the right asserted by lespondents being neithei 
a right in and over the forest nor a right to forest produce He further 
lield that the claim was barred by Section 4 of the Pensions Act XXIII 
of 1871 The respondents appealed from this decision to the Collector 
of the district, wlio considered that the light set up by he claimants was 
not outside the provisions of the Foiest Act, that the Forest Settlement 
Officer was not u Civil Court for the pui poses of the Pensions Act, and 
that the G O , No 309, dated 26tli May 1886, referred the claimants 
to the Forest Settlement Officer The appellant denied the Collector’s 
jurisdiction to entei^tain the appeal, -but his objection was overruled, and 
in the result the Collector remanded the case for disposal on the merits 
Thereupon, the Forest Settlement Officer investigated the merits [ 196 ] and 
decreed the claim. From his decision the Secretary of State preferred an 
appeal to the District Couit, but the District Judge held that he had no 
jurisdiction to enteriain the appeal and dismissed it with costs Hence 
this second appeal 

The junsdiction created by the Forest Act being a limited jurisdiction, 
the first question is whether, as held by the Judge, the right claimed is a 
ri^lit specified in Section 4 of the Fomst Act That section describes the 
right which the Forest Settlement Officiy is authorized to deal with as 
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rights in and over the land comprised within the limits of the forest or to 
any forest produce of such land. The Judge determines the question in 
the negative. Assuming that his decision is correct, it does not 
follow that he had no jurisdiction to entertain the appeal preferred 
by the appellant. If a Court of limited jurisdiction exceeds its powers 
and adjudicates on a claim over which it has no jurisdiction, it is an 
error which the Court, if any, exercising appellate jurisdiction over it is 
bound to correct, as evei’y Court of appeal has all the powers of a Court 
of revision. In the case before us, it is clear that the Forest Settlement 
Officer exercised jurisdiction by reason of the Collector Mr. Macteane's 
decision that the right in contest was not outside the provisions of 
the Forest Act. Under Section 14 of the Forest Act, the Collector has 
appellate jurisdiction only when the right adjudicated on by the Forest 
Settlement Officer is a right excepted from the provisions of Section 10 
which, among other things, constitutes the District Court as the Court of 
appeal in regard to any right in and over the forest save the excepted rights. 
We agree with the Judge that the right claimed does not amount to an in- 
terest in land. It is not similar to the grant of melvaram right in land in 
the possession of the grantee, or of some one else as in the case of inams. 
But it is similar to the right to a mera to be paid to a kamam by the 
ryots of the village out of the produce of the lands in their possession, and 
it cannot be said that the right creates a joint interest on the part of the 
karnam in the holding of each ryot. Again, an agreement to pay a certain 
percentage of the profits of partnership as wages to a servant of the firm 
does not make him a partner. Looking to the relations of the parties as 
master and servant and to the character of the rusum as a money pay- 
ment out of the income of the forest in the possession of the Government, 
it is not reasonable to impute any intention to create an interest in the 
lands. 

[196] Another question for decision is whether the Collector had 
appellate jurisdiction in this case under Section 14 or whether the right 
adjudicated on is a right to forest produce. The Judge holds that it is not, 
and on referring to Section 2 which explains that right, we concur in 
his opinion. Section 2 describes the right as the right to certain specific 
forest products, which it enumerates, and the fact that the enumeration 
is not exhaustive can only justify other rights of the same description 
being included in the section. But the right asserted by the respondents is 
a right not to any specific jungle product, but to a percentage of the forest 
income from certain sources. In this connection, the Judge observes 
that he hafe no power to hear an appeal from the decision of the Collector. 
If the right claimed is not a right to forest produce and the Collector 
had no appellate jurisdiction, the order made by him is one made without 
jurisdiction, and it is not incompetent to a Court of competent appellate 
jurisdiction to say that it is not bound by an order made without jurisdiction 
by the Collector in the same suit. The Government denied his jurisdiction 
and cannot be said to have submitted to it. We are, therefore, of opinion 
that the Judge was in error in declining to entertain the appeal and that 
he ought to have entertained it and adjudicated thereon. 

The Judge states that in his opinion the claim was also barred by the 
Pensions Act of 1871, though he does not rest his decision upon it. By 
Section 4 of that Act, no Civil Court shall entertain any suit relating 
to any grant of money or land revenue made by the British or any 
former Government, whatever may have been the consideration for any 


ldf4 



VI.] MARIMUTHU PILL \ I V KlUHltNAHAMl CllETTl 17 Mftd. 19? 

3uch grant and whatever may have been the nature of the payment, 
claim or right for which such grant niav have been substituted Nor was 
any certificate produced beifore the Forest Settlement Officer as provided 
by Section 6 and the endorsement referred to by ^Ir ^facleane cannot be 
treated as a certificate within the meaning of Section fi The Judge is 
therefore well founded in saying that even if the right is a right m and 
over the land, the Pensions Act would be a bar The Collector is m error 
in saying that the Forest Settlement Otticci is not ji (hvil Coiiii for the 
put poses of the Pensions Act It is not necessary that the Forest Settle- 
ment Officer should be a Civil Court lor all puipos(*s, but it is sufficient if 
the jurisdiction exercised by a Civil Coiiil ovei a civil right is transferred 
to him and lie is authoi*ized to exercise it as a subordinate tribunal in its 
place, though a special [197] procedure is piesciibed for his guidance by a 
special Act Nor can submission give juiisdiction in a case like this, in 
which the Forest Settlement Ofiicer Ins no inherent jurisdiction, but has 
only a limited jurisdiction as provided by tlie Foiest Act 

The conclusion we come to is that the District Judge sliould have 
adjudicated on the appeal and set aside the decree of the Forcset Settlement 
Officer on the ground that the suit was baricd liy the Pensions Act, and 
also that that officer had no juiisdictiou to enlcrtain it iindei Ihe Forest Act 
As the question to be decided is one of law, we proceed to do what the 
District Judge ouglit to have done and accoidingly we set aside the decrees 
of both the Courts below’ and dismiss the claim with costs thionghout 
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APPELLATE CIVIL 

hejinc Mr Jusiicc Mvtiu^ami Aifijai anil Mr JiintHc BcbI. 


.Marimuthu PiLLAi (Defendant), Appellant v Kiusunasami 
Chrtti and others (Plaintifja Nos 2, 3, 1), JtespondrnfB 
[5th and 6th December, 1098 ] 

Nfyotwblc Itistrumeuts Act — Act XXVI of i8fii, Section 46 — Effect of ati invaiid 
endorsement of a fromissory note by payee — Note recovered by, but fwt re- 
indorsed to the Payee 

The defendant gaNC plaintitf a promissory note payable on demdiul The 
plninlilT endorsed the note •to a third party, a creditor of his, who sued the de- 
fendant on the note on his refusal to pay The defendant pleaded that it had 
been agreed between the payee and himself that the note should not take effcci 
iinUl the payee had performed certain couditions which remained iin])erformed 
The suit was accordingly dismissed The plaintiff thereupon paid the endorsee 
knd took back the note, which, however, was not re-indorsed, and instituted the 
present suit against the defendant, who pleaded that the property in the note 
was not vested 111 the original plaintiff so as to enable him to maintain the suit 
On the decease of the plaintiff before the trial his sons were substituted as 
plaintiffs : 

Held, that, although the piopcrty in a promissory note payable to order on 
demand passes by endorsement and delivery (Act XXVI of 1881, Section 46), the 
endorsement in this case had been declared invalid in the suit referred to and 
must therefore be treated as cancelled, and consequently the property in the note 
was vested 111 the plaintiff at the date of the suit so as to enable him to main- 
tain it 

lAppr.. 30 M 441 ( 443 ) = 17 ML J 414 ]_ 

♦ Appeal No 25 of 1893. 
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[198] Appeal against the decree of H. H. O'Farrell, District Judge of 
Trichinopoly, in original suit No. 30 of 1890. 

The suit was brought by one Lakshmana Chetti, the payee of a pro- 
missOTy note, and the respondents, his legal representatives, against the 
defendant-appellant, the maker of the note. The other facts of the case 
are stated sufficiently for the purpose of this report in the judgment of the 
High Court. 

The District Judge decreed in favour of the plaintiffs and the defend- 
ant preferred this appeal. 

Rama Ran, for appellant. 

Bhashyam Ayyangar and Tiruvenkata Chariar, for respondents. 

Krishnasami Ayyar, for respondent No. 1. 

JUDGMENT. 

The question is whether property in tlie promissory note vested in 
Lakshmana Chetti at the date of suit so as enable him to maintain it. 
The facts, so far as they bear on this point, are shortly these : Tiakshmana 
Chetti endorsed the promissory note to one Patnam Hubbaiyar, but 
appellant refused to pay when the note was presented for payment. There- 
upon, Subbaiyar applied to a notary public at Trichonopoly for noting 
the dishonour and the note was accordingly protested. Thereupon the 
endorsee sued the maker in No. 37 of 1888 on the file of the District Court, 
but appellant pleaded the agreement now set up and contended further that 
the endorsee paid no consideration for the endorsement and that there 
was, therefore, no valid transfer of the promissory note. The District Judge 
upheld his contention and dismissed the suit without entering on the 
question whether any and what consideration passed from the payee to the 
maker. On the dismissal of this suit Lakshmana Chetti paid Subbaiyar 
and got back the note, but it was not re-indorsed in his favour. As appel- 
lant’s fourth witness Subbaiyar states that the note was endorsed to him 
in part-payment of a debt due by Lakshmana Chetti, and that, when the 
suit failed, Lakshmana Chetti paid him the amount due under it and 
got back the dishonoured note, it is no doubt tiTie, as argued by appellant’s 
pleader, that the property in a promissory note payable to order on de- 
mand passes by endorsement and delivery. So it was held in Pattat 
Amhadi Marar v. Kriahnan (1), and it is also expressly provided for by 
Section 46 of Act XXVI of 1^1. But, in the case before us, the endorse- 
ment [199] in favour of Subbaiyar was declared by the decree in original 
suit No. 37 of 1888 invalid and must, therefore, be treated as cancelled. 
Moreover the payee of a promissory note is entitled to pay an endorsee 
when the note is dishonoured and, striking out the endorsement, to sue 
the maker for compensation or to re-issue the note. See Byles on Bills 
of Exchange, fourteenth edition, page 195. The objection that respondents 
have not taken out a certificate to collect the debts due to Lakshmana 
Chetti is not pressed, the certificate being produced before us. 

The appeal fails and is dismissed with costs. 


(i) II M. 290. 

m 



VI.5 V. PANDAIU yANNADHl V SUMAHUNDAllA MUDALIAH l7 MaA 200 

17 M. 199. 

APPELLATE CIVIL 

Before Mr, Justice Muttusami Ayyar and Mr Justice Best 


Vythilinoa Pandara Sannadhi AND OTHERS (Defendants), 
Appellants v Somasundaha Mudaliah and others 
(plaintiffs), Respondents."* [18th, 20th and 26th October, 1893 J 

1 rmf^lc repxars — ' Katlais* or dtsHncl endowmenls — Liabiltty for repairs — Proof of 
custom in absence of endowment-deeds 

The ‘ panchayatdai s ’ oi managers of a temple, being directed by a Magistiat^ 
to repair the gateway of a store-house within the temple precinets and undci 
their immediate control, spent Rs io- 8 -o in so doing from the funds of a 
' katlai ’ or endowment oi which they were managers They then sued the 
trustees of two other ' katlais ’ for recovery of the said sum on the ground that, 
by the usage of the temple, the cost of repairs was payable from the defendants’ 
income, and asked for a declaration that the duty of executing repairs fell upon 
the defendants' ‘ katlais ’ 

Held that, in the absence of any endowment or trust-deed regarding the ‘kat- 
lais,’ the decision must be found in the usage of the temple, upon proof of 
which judgment was given for the plaintiffs, and a declaration added lo the effect 
that the defendants were liable for repairs to the temple so far as the surplus 
funds of their 'katlais' should peimit 

[R., J4 M 188 (206, 207)=8 Ind Cas 1072-21 M.LJ 320=9 M.LT 2J5=(1910) 
M W N 799; 15 C P L R 85 (86) ] 

Appeal against the decree of T Kamasami Ayyangar, Suboidinate 
Judge of Negapatam, m original suit Nck 45 of 1090 

The defendants preferred this appeal 

[ 200 ] The facts of this case appear sufficiently for the pui poses of 
this report from the following judgments of the Pligh Court — 

JUDGMENT 

Muttusami Ayyar, J — Theie is an ancient temple called Sri 
Tiyagaraja Swann temple m the town of Tiiuvalur in the Negapatam taluk 
of the district of Tanjore Respondents aie its ' panchnyatdai s ’ or 
managers, and appellants aie trustees of two of the ' katlais ’ attached 
thereto called Abhisheka Katlai and Rajan alias Baba Katlai In ordi- 
nary parlance, the term ' katlai ’ as applied to temple endowments, signi- 
fies a special endowment for certain specific service or religions chanty in 
the temple Ardajama Katlai or endowment for midnight seivice is an 
instance of the former and afinadana Katlai or an endowment for distri- 
buting gratis food to the poor is an example of the latter In this 

sense, the word katlai is used m contradistinction to the endowment 

designed generally for the upkeep and maintenance of the temple In 

the case of some important temples, the sources of then income are 
classified into distinct endowments according to their importance, each 
endowment is placed under a separate trustee, and specific items of ex- 
penditure are assigned to it as legitimate charges to be paid iherelrom 
Each of such endowments is called also a katlai and the trustee who 

administers it is called the katlaigar or the stanik of the particular katlai 
The term ‘ katlai ’ is used in the present suit in this sense and Exhibit R 
enumerates the several katlais that exist in connection with the temple 
at Tiruvalur together with their average income from fash 1221 t 6 fasli 
1228. When the institution was under the immediate control of officers 
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iM3 Government, it appears from that exhibit that ‘Abhislieka Katlai 

Oct 26 appellant’s management had an average income per year of 

* * 8,734 pons 2g fanams or Rs. 13,647-3-11, and tliat Rajan Katlai and Anna- 

Appel- Katlai, which are under second appellant’s management, yielded 

E annual income of 10,208 pons 9 fanams or Rs. 15,951-6-6, while the 

Ttvil * Ulthurai Katlai ’ which is under the direct management of the panchayat- 
‘ dars, produced an income of pons 6,247 or Rs. 9,760-15-0. It is these 
17 M 199* katlais that are important, the other katlais having only small endovv- 
meuts whose average income is not likely to be in excess of their current 
expenses. The contest in this suit is as to appellants’ liability to provide 
from the endovNinents in their charge for the necessary i*epairs of the 
temple and of the large tank outside called Kamalalayam which is attached 
to it. 

[201 I The tacts which have given rise to this litigation are shortly 
these. Within the precincts of the temple there is a building, called the 
Kottaram, used as the store-room or store-house wherein provisions re- 
quired for the use of the temple are usually secured by the panchayatdars 
About November 1887, it came to the knowledge of the Head Assistant 
Magistrate in charge of the Negapatam taluk that the gateway giving 
entrance into the store-room w>is in such a state of repair as to endanger 
the safety of persons using it or passing near it. Hi‘ called upon appellants 
to remove this source of danger under Section 183 of the Criminal Pro- 
cedure Code, but they alleg(*d that respondents were the parties bound to 
execute the necessary repair a^jcording to the usage of the temple. After 
hearing both parties, the Magistrate declined to decide the question and 
held that the store-house being under the immediate control and in the 
charge of respondents as trustees of the Ulthurai Katlai, they were bound, 
under the Code of Criminal Procedure, to execute such repairs as were 
necessary to prevent danger to the public and made an order to that effect 
on the 23rd August 1888 From the 4th to the 7th October 1888 respon- 
dents spent Rs. 10-8-0 from the lunds of the ‘ Ulthurai ’ Katlai under their 
management and repaired the gat(‘vvay in obedience to the above order. 
On the 10th December 1888 they instituted this suit to recover the 
amount so spent by them from the funds of (he katlais under appellants’ 
management Their case is that the two katlais under appellants’ 
management consist of landed properties of the temple yielding an annual 
income of Rs. 30,000 and 20,000 respectively, that, by the usage of the 
institution, the cost of repairing the temple •and the tank and of erecting 
necessary buildings is payable from that income, that appellants w^erc 
bound to contribute to the cost of such repairs and structures in the pro- 
portion of two-thirds from the Abhislieka Katlai and one-third from the 
Rajan Katlai. They prayed for a decree directing appellants to pay them 
Rs. 10-8-0 with subsequent interest and costs, and declaring that the 
duty of executing repairs, as mentioned in the plaint, devolved on 
appellants by the usage of the temple. These, however, denied their liability 
and contended that there were various katlais attached to the temple in 
question, that they had separate buildings assigned to them within the 
precincts of the temple, and that it was the duty of katlaigars or trustees 
of the katlais to keep their own buildings in repair. They pieced also to 
the [ 202 ] jurisdiction of the Subordinate Court alleging that the present 
suit w^as cognizable by a Small Cause Court and that the staniks of the 
Ulthurai Katlai should be co-plaintiffs. But they admitted that ** on 
certain occasions, when funds were available, certain repairs were 
“ executed by them,” adding that they were so executed at their will and 
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pleasure and that respondents had no light to compel them to execute 
such repairs 

ThfC two preliminary objections taken to this suit aie tluit it is cog- 
nizable by a Court of Small Causes and that the staniks ut tlie Ulthuiai 
Katlai ought to have been made paities to it They form the Subject oi 
the first and fourth issues, which the Subordinate Judge has detei mined 
against appellants The plaint contains a prayer for a declaiatory decree, 
which a Court of Small Causes is not competent to pass Noi is it Miown 
that the staniks of the Ultliiirai Kathii are not mere temple servants 
subordinate to the panchayatdars There is also no doubt tliat as dhai- 
makartas lespondents are bound to see that the temple is kept in proper 
lepair by those who are bound to do so according to usage In my judg- 
ment the Subordinate Judge has properly disallowed both the prelmnnar\ 
objections Again, it is not seriously denied that Its 10-8-0 have not been 
spent by respondents upon the ^japair of the Kottaram as found by tlie 
Subordinate Judge and the subfetantial question argued on appeal is as to 
appellants’ liability to make the repair out of the funds of tlie katlais 
under their management This forma the subject of the second issue and 
the Subordinate Judge has determined it in favour of respondents No 
endowment or trust-deed is forthcoming in regaid to the katlaife and it is 
conceded that the rule of decision must be found in the usage of tlie 
temple The contention in appeal, therefore, is that the evidence does 
not warrant the finding of the Subordinate Judge in lespondents' fuvoin 

In support of the finding theie is^ first the admission made by appel 
lants themselves In their written statements they averred that they 
executed repairs when funds were available Though they qualified this 
admission by stating -that they were under no obligation to do so, I agree 
with the Subordinate Judge tliat this statement is entitled to no weight 
As katlaigars, appellants are trustees and they can only spend the income 
of the trust property upon the particular trusts attached to those katlais, 
and the explanation that they executed repairs at their pleasure is noi intol- 
[203]ligiblc Further, the first defendant stated in his evidenci^ Unit Llic 
lands under Ins management as katlingar are propeities oiigmaJi\ grant- 
ed for the use of the temple by former sovereigns of Tanjorc and lhat 
then income is first applied to the expenses of daily worship and of fcsLi- 
valfe and that the surplus is then spent on repairs Adveitmg to a temple 
building called Porpandara,^ he deposed that it was m the exclusive pos- 
session of respondents and the expenses of its repair, us of seveial otliei 
buildings in the possession of respondents, weie boine by the two katlais 
in the proportion of two-thirds and one-third Moreover, it is m evidence 
that the katlai lands wcie in the possession of the Collectors of the 
district till 1847, when they were formally made over to appellants’ 
predecessors The inuchalkas which thefee executed on that occasion 
contain a distinct acknowledgment that the katlai lands weie originally 
granted to Sri Tiyagaraja Swami and an undertaking to apply 
the income derived therefrom to the said temple. This is significant 
as showing that the repair of the temple was a trust to which the 
surplus income had to be devoted according to the original grant 
I have already referred to Exhibit R and showed that, so far as 
the amount of average income is concerned, Abhishka Katlai, Rajau 
Katlai and Ulthiirai Katlai are the most prominent as being in a posi- 
tion to have a surplus at their disposal. It appears, however, from the 
Sanad G and Exhibit T and it is also conceded for appellants that 
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1893 mohini or money allowance paid by the Government to the pancha- 

Oct, ^6. which (as is seen from Exhibit N 1) forms the largest portion of 

the income of the Ulthurai Katlai is not chargeable with the cost of 

Appel- il* is an endowment for meeting certain defined items of expendi- 

LAiE argued by respondents’ pleader, it is antecedently probable that 

Civil* appellants’ katlais alone bear the cost of repair, they do so because their 

large income is likel;^ to leave a surplus available for being laid out on 

riM.m. repairs. 

Exhibit HI is an account, dated July 1839, and it enumerates tlie 
various duties which devolve on the katlaigars and in the case of appellants 
looking after repairs is specified as one of them, whilst in the caSe of 
Ulthurai Katlai no similar duty is mentioned. Again, the same account 
sliows that so early as 1829 an establishment for caiTying out ordinary 
repairs was kept up by appellants’ katlais and its cost was paid out of the 
funds of those katlais. 

Another group of documents. Exhibits J to Q, is referred to by [204] 
the Subordinate Judge in paragraph 11 of his judgment as evidencing 
actual execution of repairs at the cost of appellants’ katlais. Their genuine- 
ness is not questioned in appeal and their contents show that both appel- 
lants or one of them executed repairs from time to time in 1829, 1831 and 

1832. It is argued on behalf of appellants that they merely superintended 
the execution of the repairs, hut that they were paid for from the funds 
provided by the Collectors of the district as per estimates previously 
sanctioned by them. The exhibits specify the estimated amount sanctioned 
by the Collectors under it, the amount expended on repairs on each occasion 
and are signed by the staniks of both katlais or by one of them and counter- 
signed by taluk officials. It is not explained why the representatives of 
these katlais were always selected to execute the repairs in preference to 
panchayatdars if their katlai funds were not spent under previously 
sanctioned estimates. The Subordinate Judge naturally presumes that 
tlie course of business consisted in the katlaigars submitting estimates of 
repairs, obtaining the Collector’s Sanction for the outlay from the katlai 
funds and then executing the repairs from such funds in accordance with 
the estimate I cannot say that this inference is, under the circumstances, 
unreasonable 

Moreover, Exhibit Y shows that in 1849 the Collector sanctioned 
the expenditure of Rs. 10,000 upon repairs on applications and estimates 
submitted by the katlaigars. Though, as argued by appellants’ pleader, 
the exhibit does not mention the names of the katlaigars, yet it is material 
in So far as sanction is sought for laying out the income of katlais on 
repairs. 

It appeals further from Exhibit D that so recently as 1886 the 
trustee of the Abhisheka Katlai corresponded with the Deputy Tahsildar 
of Tiruvarur acting on behalf Ulthurai Katlai on the subject of certain 
repairs. 

It appears that first appellant did not repudiate his liability to repair, 
but entered into an explanation why it was not then necessary to do the 

repairs. 

There is again Exhibit H which shows the amount required in August 
1833 for consecrating an idol which was lost in 1802 and discovered in 

1833. It purports to be a dittam or estimate of necessary expenses sub- 
mitted to the Collector, and the amount entered as received from the Huzur 
is Rs. 586 which is divided [305]^ between the Abhisheka Katlai and 
Bajan Katlai, viz., Bs. 886 for .Abhiksheka Katlai and Bajan Katlai 
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and Kb. 200 for Annandana Katlai It is clear tliat the Collector did not 
sanction the outlay from the public treasury; whence did he then get the 
necessary funds ^ Jt is not unreasonable to infer liom Exhibit H 1 tliat 
the funds came from those katlais among the trusts of which the repaii 
or Tiruppam of the temple finds a place 

On the other hand, our attention is drawn to ceitain facts by appel- 
lants’ pleader as favouring their contention The first fact to which 
reference is made is the preparation m 1820 of a new dittam or ‘ standing 
budget estimate ’ under the order of the -Collector of Tanjorc who then 
exercised control over the management of Hindu temples in tlie district 
By Exhibit T he dnected that the various sources of income siiould be 
estimated and that 20 per cent should be deducted therefrom and kept 
as a reserve fund for meeting loss from flotals, from withering of crops, 
from high prices and other unlooked for causes and obseived that, even if 
there were no such loss, the reserve fund was needed for the purpose of 
repairing the temples and preserving them in the Same condition Exhibits 
Nl, 01, P and R enumerate the several sources of income foi the thiee 
principal katlais and for the uhole temple including all the katlais and the 
20 per cent, deduction is entered against all souices of income except the 
mohini allowance paid by Government foi the daily and festival e\p^n8e‘^ 
of the temple Tn Exhibit 01, which is the dittam account for the 
Abhisheka Katlai, there is an entry under the head of extra expenses in 
the column of remarks " cost of repairs not included in the nvw dittam 
Hence the decrease ” This is referred to on respondents' belinlt as sug- 
gesting the inference that, prior to the preparation of the ne\^ dittam 
account, such cost formed part of th^ old dittom of the katlai However 
this may be, these Exhibits do not throw light on the ancient usage of the 
temple before us The constitution of a reservi' fund such as was sug- 
gested by the Collector might be .in admmisti ul ive improvement conducive 
to beneficial management Under what authority the (?ollector issued the 
Order T in regard to trust properties is not clear It had no especial 
reference to the temple at Tiruvarur noi was its primary obiect to create 
a fund for repairs or to supersede any pie-existing obligation in that respect 
There is furthei no evidence to show that a reserve fund was so constituted 
and since [ 206 ] kept up It 18 indeed suggested that it was not so kept 
up and the absence of allusion to it in the later accounts of 1830 favoius 
the suggestion It is notewwthy that appellants did not lefer to any such 
fund in their written statements, or say that lepaiis vmm’c to be made from 
that fund, their case beiflg that the katlais in then charge w^ere not 
responsible for undertaking temple repaiis and not that they as well as the 
other katlais w^ere bound to meet the cosl^ of repairs in proportion to the 
income The contention, therefore, that the exhibits now under con- 
sideration negative appellants' liability appears to be an afterthought 
Another matter on which appellants’ pleader lays stress is that it is 
natural that each katlai should repaii the buddings in its charge as 
alleged b\ them T am not yiiepared to attach importance to this con- 
tention, for Exhibits T to K sliow that appellants executed repairs to 
buildings m the temple w^hicli are not in their possession, but are in the 
immediate charge of the panchyatdars and among others to the kottarain 
or store-room now under consideration 

Another piece of evidence is Exhibit VII referred to by the Suboidi- 
nate Judge in paragraph 16 of his judgment There is no evidence to 
show when it was prepared, nor are we referred to any other document 
which refers to contribution by other katlais towards the cost of repaiis 
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On the whole, the weight of testimony appears to me to be in favour of 
the conclusion at which the Subordinate Judge has arrived. It is true 
that there is no endowment deed forthcoming. It ife also true that no 
accounts are produced to show execution of repairs by appellants except 
for a few years. But it should be remembered that the accounts are 
with appellants and their omission to produce them is open to remark. 
But there is the fact that all the katlai lands are lands originally granted 
for the use of the temple and there is an undertaking to apply their in- 
come to the temple. There is next the admission that the surplus income 
was spent on repairs and there is also the presumption that, unless the 
execution of repairs was one of the trusts of ^e katlais, the surplus would 
not have been so spent. Having regard to the fact that the katlais under 
appellants contribute also to the daily and festival expenses, the state- 
ment that the surplus is alone utilized in carrying out repairs is not 
improbable. There is further the fact that looking after repairs is entered 
in HI among the duties devolving on the [ 207 ] representatives of 
appellants’ katlais. There is also positive evidence as to appel- 
lants having actually executed repairs to various temple buildings in 
1829-31 and 1832 There is some evidence of conscious liability to 
execute the necessary repairs in 1849 and 1886. Wliilst these facts 
convey the impression that the katlai funds were spent on repairs 
because there was an obligation so to spend them, there is no evidence of 
any other katlai besides having regularly contributed to the cost of 
the repair. Exhibit VII, which contains a single entry to that effect, is 
not sufficient evidence of the usage of the temple. The exemption of 
the mohini allowance from liability for the cost of the repair and a com- 
parison of the average income of the various katlais mentioned in Exliibit 
R raise also a presumption that the liability devolved on the Atheenam 
Katlais by reason of their being able to command a surplus income. 
Again, the allusion to the reserve fund, which the Collector proposed to 
organize in 1820, is an after-thought. There is no evidence that such fund 
is in existence nor was it referred to by appellants in their written state- 
ments. The suggestion that each katlai repairs the buildings , in its 
charge is incompatible with the documentary evidence, which shows that 
appellants’ predecessors required various temple buildings which are not 
under their control and kept up a standing establishment for carrying out 
small repairs. There is no trace in the evidence of other katlais having 
regularly contributed to the cost of repairs. Under these circumstances, 
I am unable to accede to the contention that ^he finding of the Subordi- 
nate Judge on the second issue is contrary to the weight of evidence. The 
decree of the Subordinate Judge must therefore be affirmed, but a decla- 
ration must be added to the effect that defendants are liable for repairs to 
the temple so far as the surplus funds of their katlais shall permit. The 
appeal having substantially failed, appellants will pay respondents’ costs 
and bear their own costs. 

Bert, J. — I concur. 
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[208] APPELLATE CIVIL 

Before Mu Juntice MiiH imanii Ayyar and Mr. Justice Beat 

Narana Maiya (Defendant), Appellant v Vasteva Karanta 
\ND AXOTHKH (Plaintiffs), Pespondents,'^ 

1 25th October 1803 ] 

in t^ossession of her late liusband*6 land — Sale of the land in execution of a 
personal decree obtained against the undoiv — Suit by the nepheiv and rei'er^wner 
oj the deceased husband to reiover the land from the purchaser 

A Hindu widow sued to lecmer certain land which belonged to her late hus- 
band from his bi other The suit was compromised by means of a razinamah, 
one of the terms of which was that the widow should remain in possession of 
and enjoy the property, but should not alienate it willioiit the brother’s per- 
mission. Subsequently a pcisonal decree was obtained against the widow, and 
the land being sold in execution, was purchased by the defendant ni the preseiil 
suit, in which the first plaintiflf was the nephew and icwersinner of the deceased 
husband 

Held, that the suit against the widow being on a pei sonal claim, only hei 
limited interest in the property was sold in execution, and that consequently the 
plaintiff was entitled to the property Jugul Kishore v Jotendro Mohun (i) dis- 
tinguished, and the principle in Baiiun Doobey \ Brij Bhonknm Lall Aieusti ( 2 ) 
applied 

IF., 10 OC !2l (125), R, 27 M 102 (18i), D. 20 M 224 (228) = 12 MLJ 380 
(384) 1 

Second appeal against the cleciee ol C Holmes, District Judge 
of South (b'lnaia, in appeal buii No 236 of 1891, leversing the decree of 
J P Fernande/, Distiiet Munsif of Kundapur, in ouginal suit No 152 
of 1890 

The District Hunsif decreed in favoui ot the defendant, but the 
District Judge on appeal by the plaintiffs reversed tlie deciee 
The defendant preferred this appeal 

The facts of the case are stated abo\e HuttieientU for the purposes of 
this reporb 

Pattablnniind Ayyar, tor appellant 
Madhava Pan, for resjiondenti^ 

JUDHMENT 

There is nothing to show that the deciee was obtained against the 
widovt ^lahalakslimi as the representative ot her husband’s estate, noi 
aio we referred to ain proceedings m that suit showing that the decree 
was not a personal one simply 

[209] Tn Jugal Kishoic v Jotendro Mohun Tagore (1), the decree 
was passed against the husband Tn Bisto Beharee Sahoy v Lalla Byjnafh 
Pei shad (3) the liusband’s propert\ wois expressh made liable by the 
decree Neither ot these eases is, tlierefore, on all fours with the present 
one, wdnch is governed b;v the piiuciple hud down bv the Privy Council in 
Baijun Doobey v Brij Bhoohun LaU Awiisti (2) 

The razinamah does not, on its tiue construction, amount to a gift of 
an absolute estate to the wndow It merely recognizes the widow’s right 
to possess the property dunng her life without making alienations 

* Second Appeal No 21 j of 189.1 

(l) 10 C 985 (j) 2 I A 275=1 t i.vi (3) 16 W,U. 49 
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The dismissal of the claim petition cannot affect the plaintiffs’ claim 
as reversioner, a claim which only became enforceable on the widow’s death 
in 1888. Further, the claim was dismissed without inquiiy. • 

It is finally contended that the debt in question was due from the 
husband, as is also found by the District Munsif, and that the District 
Court was wrong in considering this point immaterial. 

This was not the case of a voluntary- sale by a widow in discharge of 
her husband’s debt, but of a Court-sale in execution of a personal decree 
obtained against the widow. The Judge is therefore right. 

We dismiss the appeal with costs. 


17 M. 209=3 M.LJ. 289. 

APPELLATE CIVIL. 

Before Mr. Justice Muttnanmi Ai/yar. 


OuLA AND OTHERS {Count cr-petifioners), Appella7it8 v. 

Beepathee and another (Petitioners), Respondents,^ 

[15th and 18th September, 1893.] 

Code of Civil Procedure — Act XIV of 1S84, Sections 365, 367 — Representation of a de- 
ceased plaintiff. 

Section 365 of the Code of Civil Procedure presupposes that the party claiming 
to represent a deceased plaintiff is his legal representative, but, if the represen- 
f210]tativc character is, denied, or when two or more persons claim it, the pro- 
cedure prescribed by Section 367 of the Code should be followed 

Appeals against the orders of S. Subbayar, Subordinate Judge of 
South Canara, dated 18th January 1892, passed on civil miscellaneous 
petitions Nos. 572 and 573 of 1891. 

The facts of this case appear sufficiently for tlie purpose of this report 
from the judgment of the High Court. 

Ramachandra Ran Saheh and Pattahhirama Aijyar, for appellants. 

Naraina Rmi, for respondents. 

JUDGMENT. 

This was a suit brought by one Kutti Hammad upon a bond executed 
by his late uncle Abdul Rahiman Kutti. . Hammad having since died, 
Bheepathee and Kunhipathu, claiming to be his sisters by adoption, applied 
to have their names entered on the record in place of the deceased plaintiff. 
The third defendant denied the adoptions, but the Subordinate Judge 
granted the application without proper inquiry, and ordered that the suit 
be proceeded with; hence this appeal. It is contended for the appellants 
that the Subordinate Judge gave them no opportunity to disprove the 
alleged adoptions, and that the admission made by the deceased plaintiff 
is not binding upon them. It is also urged that before respondents were 
admitted as supplemental plaintiffs the procedure prescribed by Section 
367 had not been complied with and the factum of the adoptions deter- 
mined. On the other hand, the contention for respondents is that the 
Subordinate Judge has acted in accordance with the provision of Section 
365, and that no appeal lies from the order made under that section. 


♦ Aj)peal against Orders Nos. 65 and 66 of 1892. 
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As regards the preliminary objection that no appeal lies, it cannot be 
maintained In this case the third defendant denied that Beepathu and 
Kunhipathu were the legal representatives of the deceased plaintiff, and it 
falls, therefore, under Section 367 An appeal is allowed from the order 
made under that section by Section 588, Clause 18 I am unable to accede 
to the contention that Section 367 applies only when two or more persons 
claim to be legal representatives of the deceased plaintiff, and that it is 
not applicable where there is but one claimant, and the defendant denies 
hiB representative character Section 365 provides that in case of the 
death of a sole plaintiff or sole surviving plaintiff, the legal representative 
of the deceased may, wheie the right to sue survives, apply to the Court 
to have his name enteied on the record in place of the deceased plaintiff, 
and the Couit shall, there- [211] upon, enter his name accordingly and 
proceed with the suit The section presupposes that the claimant is the 
legal representative, and then presenbes the procedure which ought to be 
followed Section 367 enacts that, if any dispute arise as to who is the 
legal representative of a deceased plaintiff, the Court may either stav the 
suit until the fact has been fleteiinined in another suit or decide at or before 
the hearing of the suit who shall be admitted to be such legal representative 
for the purpose of prosecuting the suit The language is wide enough 
to include a sole claimant, wliose representative character is denied by 
the defendant Reading the two sections togethei, they show that when 
there is no dispute as to the applicant being the legal representative, the 
procedure prescribed by Section 365 is to be followed, and, either when the 
representative character is denied or wlien two more persons claim it, 
the procedure prescribed by Section 367 should be followed The bringing 
in of a representative on the record is not a mere formal act, and there 
must be a complete judicial inquiry and determination as to whether the 
claimant is the proper repiesentative This is father made clear by the 
procedure prescribed when the legal representative of a deceased sole 
defendant is brought on the record In that case the Court is bound to 
enter ^n the record the name of the person who is alleged by the plaintiff 
to be the legal representative, liberty being reserved to the person who is so 
made defendant to object that he is not the legal representative When 
the plaintiff makes the application and causes a new defendant to be put 
on the record, he does so at his own peril, and if the new defendant is 
not really the representative of the deceased defendant, the plaintiff will 
not be able to execute the de^cree On the other hand, when a person is 
substituted for the deceased plaintiff, it is the act of the Court and the 
substituted person realizes the deceased’s estate. The Court must, there- 
fore^, satisfy itself that the substituted person is the real representative 
at or beforcL the hearing of the suit and then deal with it according to 
law In the case before us, the Subordinate Judge admitted two docu- 
ments and a judgment in evidence, and acted upon them without giving 
the defendants an opportunity to prove their allegation, and I cannot say 
that there was a proper judicial inquiry The order of the Subordinate 
Judge is set aside, and he is directed to hear all the evidence which the 
parties may adduce and, after holding a proper judicial inquiry [212] to 
determine whether petitioneis are entitled to be admitted as the legal 
representatives of the deceased Kutti Hammad for the purpose of prosecut- 
ing the suit, and then deal with the suit according to law Costa of this 
appeal will abide and follow the result, and be provided for in the revised 
judgment or order. 
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APPELLATE CIVIL. 

Brforc Mr, Justice Muffvsatni Ayyar and Mr. Justice Beet. 


Sheik Davud Saiba and others (Plaintiffs Nos. 1, 3 and 4), 
Appellante v, Hussain Saiba and others (Defendants), 
Reapondents.^ [28th September and 21st December, 1893.] 

Religious Endowments Aci-^Act XX of 1863 — Regulation VII of 1817, Section 13 — 
Discf^etionary power of a temple committee to appoint new trustees when the 
power of nwnayenient is not hereditary — Trusts Act — Act 11 of 1882, Section 49 

A temple committee appointed under Act XX of 1863 may appoint new trustees 
when there is no hereditary trustee to add to the existing trustees, ]>ut this 
power, although discretionary, must be exercised reasonably and in good faith, 
and, according to the principle, which is applicable to be public trusts, embodied 
in Sectu)n 49 of the Indian Trusts Act. If it is not so exercised, the power mav 
be controlled by a Civil Court of original jurisdiction. 

[R., 29 M 534 (538)=:16 MLT 435=1 M.L.T 127; 34 M 375 (385) = 10 Ind. Cas 
301=21 .MLJ. 30.S=tl9l*n M W.N 2(4.) 

Second appeal against the decree of W. C. Holmes, District Judge 
of South Canara, in appeal suit No. 171 of 1891, reversing the decree of 
J. P. Fernandez, District Munsif of Coondapoor, in original suit No. 78 
of 1890. 

The plaintiffs were four or five trustees of a mosque. The eighth and 
ninth defendants were members of the cx>mmittee who had appointed the 
first to sixth defendants additional trustees. The seventh defendant was 
the fifth original trustee and khazi of the mosque, who had been dismissed 
from his office by the four other trustees, a proceeding which, inter alia, 
gave rise to rioting, in which two of the plaintiffs took part The com- 
mittee then appointed the additional trustees in order to counterbalance 
the influence of the plaintiff trustees in the management 

[2131 The District Munsif decreed that the appointment was un- 
necessary and collusively made by the eighth and ninth defendants .•which 
decree was reversed on appeal by the defendants by the District Judge. 
The plaintiffs preferred this appeal. 

Hamja Ran, for appellants. 

Peutfahhirama Ayyar, for respondents Nos. 1, 2, 4 to 7 and 9. 

JUDGMENT., 

It is urged on appellants' behalf that the committee constituted under 
Act XX of 1868 acted ultra vires in appointing six additional trustees to 
the plaint temple without any necessity for so doing. 

It is certainly competent to the committee, when here is no hereditary 
trustee, to add to the number of the existing trustees and it has the same 
powers which the Board of Revenue had under Regulation VII of 1817. 
Section 13 of that Regulation authorizes the Board of Revenue to make 
provision for the administration of religious and charitable endow- 
ments. It was also held by this Court in Regular Appeal 31 of 1888 that 
the committee might validly appoint new trustees where the right of 
management is not hereditary. It is then contended, with regard to the 
power conferred on the committee, that it is bound to exercise it reason- 
ably and in good faith in futherance of beneficial administration, and 


♦ Second Ani>cal No. 38 of 1893, 
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FINDING 

In compliance with the above order, the District Judge returned a 
finding that the powoi had not been exercised unreasonably 

FINAL JUDGMENT 

Muttusami Ayyau and Best, JJ — On receipt of this finding the Court 
dismissed this appeal with costs * 


17 M. 214=4 MLJ. 3 
[214] APPELLATE CIVIL 

Before Sir Arthur J. H. CoUina, Kt,, Chtef Justice, and 
Afr Justice Shephard 


Komappan Nambiar and others (Plaintiffs), Appellants v. 

Ukkaran Nambiar and others (Defendaruts Noa 1 to 6 ), Respondents t 
, [22nd August and 5th September, 1893 ] 

Civil Proiedure Code— Act XIV of 1882, Scchens 13, 30— ‘ Res judicata '—/?e/>rpjrnfn- 
tton. 

Although the members of a tarwad or family may, in an irregular fashion, be 
represented by a karnavan of the tarwad in a suit, the decree therein does not 
laise an absolute estoppel against members not actually brought on the record 
Ittiachan v. Vellappan (i> and Art Devi v Kelu Eradi (2) followed 
Second appeal against the decree of A. Thompson, District Judge of 
North Malabar, in appeal suit No 227 of 1892, leversing the decree of 
S Subramania Iyer, District Munsif of Payoli, in original suit No 13 
of 1892. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court 

The District Munsif decreed in favour of the plaintiffs, and the District 
Judge reversed the decree on appeal by the defendants The plaintiffs 
preferred this appeal 

Sundara Ayyar^ for appellants. 

Narayana Rau, for respondents Nos 2 to 6 

♦ [Forms a portion of the judgment though omitted in the ILR — Ed] 
t Second Appeal No 1548 pf 1892. 

(T) 8 M. 484 (488). (,^) Ip M 79 


this contention is entitled to weight The power conferred on the com- 
mittee is no doubt discretionary , but the principle embodied in Section 49 
of the Indian Trusts Act , VIZ , that when such discretionary power is not 
exercised reasonably and in good faith, such powei may be controlled by a 
Civil Court of original jurisdiction, is equally applicable to public trusts 
There is nothing in Act XX of 1863 01 in Regulation VII of 1817 to support 
respondents’ suggestion that the power is absolute 

The second issue raised the question and the Distiict Munsif held 
that the committee exeicised the power otherwise than reasonably and in 
good faith But the Judge has expressed no opmion Before disposing 
of this second appeal mc shall ask the Judge to return a finding as to 
whether the appointment of the additional tiustees was a reasonable bona 
fide exercise of their power conducive to beneficial management Addi- 
tional evidence may be admitted 
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JUDGMENT, 

The present suit is brought by twelve persons alleged to belong with 
Chatu Nambiar, the twelfth defendant, to a branch tarwad. They claim 
a property held under lease by the thirteenth defendant. In 1887 the first 
defendant in the suit who is karnavan of the tarwad, brought a suit to 
recover the same property. In that suit the tenant was joined as first 
defendant and the other two defendants were the abovementioned Chathu 
Nambiar and another member of the branch, Raman Nambiar. The main 
contention in that suit was that these two, Chathu and [ 216 ] Raman, be- 
longed to a branch having no community of interest with the main tarwad. 
That contention was overruled and a decree was passed in favour of the then 
plaintiff, the karnavan. This decree, it has been held by the District 
Judge, is binding on the present plaintiffs, because in the foimer suit 
they were represented by Chathu and Raman, respectively, the karnavan 
and senior anandravan of their branch. The District Judge held that the 
questions ought to be raised in the present suit is res judicata. Tn our 
opinion the judgment cannot be sustained. In the first place, tlie state- 
ment that the two members, Chathu and Raman, represented anybody 
but themselv(‘s seems to be a mere assumption. Tlie only part of the 
record in the previous suit which is produced is the judgment, and from 
that it would be difficult to say that the then defendants were impleaded 
by the then plaintiff or put themselves fonvard in a representative character. 
At an} rate, the mere fact that the} are branch karnavan and senior 
anandravan is no ground for raising any inference. It must be remem- 
bered that the case for the then plaintiff was that there is no such thing as 
an independent branch existent and Chathu was joined as a defendant, 
because he happened to have taken a part in granting the demise. 

Under these circumstances we are of opinion that there really is no 
foundation for the statement of the Judge on which he rests his conclusion 
as to the applicability of Section 30 of the Civil Procedure Code. Tn draw 
ing that conclusion also the Judge is clearly in error. It has been more 
than once decided that although the members of a tarwad or family may, 
in an irri'gular fashion, be represented by a karnavan of the tarwad, the 
decree does not raise an absolute estoppel against members not actually 
brought on the record, see Ittiachan v. VeUappan (1), Sri Devi v. Kelu 
Eradi (2), and second appeal No. 93 of 1885. 

We must, therefore, reverse the decree of the District Judge and 
remand the appeal for disposal. The plaintiffs are entitled to the costs oi 
the appeal. For other costs provision will be made in the revised decree. 


Ci) 8 M. 4^4 (4^0 


(2) 10 M. 7Q, 
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[216J APPELLATE CIVIL. 

Befoic Su Arih^ii J, H Collins, Kt , Chitf Juslitc, and 
Ml Justice Shephard 


Khishnahami Chetti (Plaintiff), Appellant v The h \ T\L 
Emigration Board (Defendants), llespondcnta* 

[22rid August, 1893 J 

'iransjer oj Property Act — Act IV 18H2, of Seclton 114 — Presidency Small Lan\c 
Courts Act — Act XV of 1882, Section 22, 41 

The plaiiiliff, a landlord, relying on a provision in a lease, gave the deiend- 
aiils, his tenants, notice to quit Within seven days the defendants tcndcied lent, 
interest and costs. The plaintiff, nevertheless, filed this suit to eject the defend 
ants The defendants suijscqucntly paid the full amount due into Court 

Held, that, undei the terms of the lease, the defendants wtic not liable to loi- 
fciture, and that, since the suit should have been brought under ( haiitcr VJI, 
Section 41 oi the Presidency Small Cause Couits Act, plaintiff must pay the 
defendants’ costs as between attorney and client under Section 22 of that Act 
Held, on appeal (i) that there having been a tender and payment into Court 
of the full amount due, the plaintiff proceeded with thi suit at his risk und( 1 
Section 114 of the Transfer of Property Act, 

(2) that the suit not being cognizable by the Small Cause Comt, Section J.‘ 
of Act XV of 1882 did not apply, an application under Chapter \TI of that Act 
not being a suit under Section 22 thereof 

Appeal against tlie judgment of Wilkinson, J , bitting on the oiiginal 
side of the Pligh Couit in civil suit No 24U ol 1092 The tacts of the case 
appear sufficienth lor the purpose ot this repoit from the judgment delivered 
by ]\fr Justice Wilkinson 

Wilkinson, J — “ The plaintiff is one ol tliiee biotheis, iiom wliom 
" the defendant company leased ceitam piopeiLy in 1887 There was 
subsequently litigation between the brothers which terminated in plaint- 
“ iff becoming the sole owner ot tlie property Theicupon, in Maich 1891, 
plaintiff applied to the defendants’ head clerk tor mstiuction as to the 
" foim in’whicli he should draw up the bills foi lent First witness 
“ supplied him with a lorin (II-A), and from the 18th March 1891 up to 
“ 16th [2i7] March 1892 plaintiff duly presented a bill toi rent on or about 
“ the 15th ot each month and was duly paid No bill was piesented 
“ m April 1892 tor the rent due, and the defendants omitted to send a 
“ cheque tor it Thereupon the plaintiff, on the lOtli May, sent a notice 
to the detendant to quit, relying on a provision in the lease that ‘ it any 
‘part of the lent reserved should be in aiieai for 21 days, whethei the 
‘same shall have been legally demanded 01 not, the lessors may le-enter 
“ ‘and the demise shall absolutely determine ’ On the 17th May, the 
defendants through their attorney s tondeied lent with interest and costs, 
but the plaintiff refused to accept it and has filed the present suit in this 
Court, notwithstanding the provisions of Section 41 of the Piesideiicy 
Small Cause Court Act The first question is wdietlier there has been 
any breach of the condition of the lease. Strictly speaking, there does 
“ not appear to me to have been any such broach, foi, according to the 
terms of the lease, rent is payable ou the Ist of each month and the 
“ defendant has 21 days' grace The last cheque wdiich the plaintiff accept- 
“ ed was one dated 4th April The next cheque was dated 13th May It 

* Appeal No. 8 of 1893 . 
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“ was in time, but was refused. But it is argued that according to the 
course of dealing which has grown up between the parties, as proved by 
'' the evidence of the defendants* witness and by Exhibits II and III, ever 
‘‘ since the plaintiff has been sole owner, the custom has been for the 
“ plaintiff to send or present his bill for rent on or about the 15th of the 
“ month and for the defendants to issue a cheque on the day on which bill 
“ was presented or the day after. Plaintiff having omitted to present his 
bill on or about the 15th April, no cheque for the rent was issued, but 
‘‘ I do not think that the defendants are, therefore, liable to forfeiture. 
“ The strict terms of the lease had, by the consent of the plaintiff, been 
“ departed from, and as the defendants were always ready and willing to 
“ pay, it would be most inequitable to hold that their omission to send a 
“ cheque for the rent in April entitles plaintiff to cancel the lease. Ad- 
“ mittedly the defendant company have always been most regular in the 
“ payment of rent, and though, legally speaking, they were not entitled to 
“ a bill, but were bound to pay rent as stipulated, yet I hold that, looking 
“ at all the circumstances of the case, they would not be liable to forfeiture 
“ even if they had been bound to pay on 15th April and had omitted to pay 
“ till 10th May. The suit is one which ought to have been brought in the 
“ Small Cause Court, [218] and in dismissing it with costs, I direct plaintiff 
“ to pay defendants’ costs as between attorney and client.” 

Kriahnasami Chettiy for appellant. 

Mr. W. Grant y for respondents. 

JUDGMENT. 

It appears that on 13th May 1892 there was a valid tender of rent, 
interest and costs, and that on 3rd November there was a payment into 
Court of the full amount due up to the 15th November. This being so, the 
defendants have brought themselves within the terms of Section 114 of 
the Transfer of Property Act. After the tender on the 13th May the 
plaintiff proceeded with the suit at his risk. The only other question is 
as to costs between Attorney and client given by the learned Judge. In 
our opinion this suit was not cognizable by the Small Cause, Court and 
therefore Section 22 of the Act does not apply. An application under 
Chapter VII is not a suit within the meaning of Section 22. 

We must vary the decree accordingly. Each party will bear his own 
costs of this appeal. 

Wilson and King^ Attorneys for respondents. 


17 M. 21S=3 M.L.J. 287. 

APPELLATE CIVIL. 

Before Mr, Justice Mutiusami Ayyar and Mr. Justice Best, 


Unhamma Devi {plaintiff)y Appellant v. Vaikunta Hegde 
AND OTHERS {Defendants)^ Respondents.* 

[12th and 18th September, 1893.] 

Notice to quit — Assertion of Mulgem (permanent) tenure — Entitlement to notiiC 

The setting up of a Mulgeni right by a tenant is not a disclaimer of title 
such as disentitles him to a notice to quit in determination of the tenure. 

Second Appeal No. 34 of 1893. 
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[F.. 31 M 201 (263) = I8 M.L.J 153=3 M.LT 265, 5 Ind Cas 924=20 MLJ 415= 
7 M LT 173=(1910) M WN 15«, 6 ML j 59 (61), 17 A 45 (46), 27 M. 

23 (24); D. 9 C.W N 460 (463)=1 C.L J. llO ] 

Second appeal against the decree of W, C Holmes, Acting District 
Judge of South Canara, in appeal suit No 405 of 1890, confirming the 
decree ot S Uaghunathaya, District IMunsif ol Karkal, in original suit 
No. 823 of 1889. 


[ 219 ] The Lower Couita having decreed iii favour of the defendants, 
the plaintiflE preferred this appeal 

The facts ot the case appear aufiicientl;y toi the puipose oi Ihis repoi-t 
in the judgment of the High Court 
Narayana Ran, for appellant 

Madhava Rau, tor respondents Nos ‘2, 4, 5, 0, 7 and 10. 
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JUDGMENT 


This was a suit brouglit appellant to eject lespondeuts Both 
Coui-ts concur m finding that respondents 2 to 4 are, and have long been, 
in possession as tenants Then case was that the} wcie Mulgeni tenants 
and they set up their Mulgeni right m 1880, long piior to the suit The 
District Munsif considered that they did not piovo the Mulgeni light but, 
on appeal, the Judge thought it unnecessary to determine the questiou. 
But both Courts found that no notice to quit had been served upon res- 
pondents 2 to 10, and upon that finding, the Judge dismissed the suit wnth 
costs For appellant it is contended that, as lespondents set up a Mulgeni 
right, he was absolved from his obligation to give them notice to quit. 
There la no doubt that a tenant from year to year is entitled to reason- 
able notice, as was held in Abdulla Rawutan v Subbarayya?' (1), the leason 
being that the duration of a tenanc\ from year to yeai is indefinite, and 
that it IS part oi the landlord's case to show that he had determined the 
tenancy prior to suit by sufficient notice to quit Nor is there any doubt 
that the tenant forfeits this right to notice by denying the landlord’s title 
prior to suit It is also settled law that the denial of title for the first 
time in the suit does not disentitle the tenant to notice, tor the reason 
that the plaintiff is bound to show that at the date ot suit he had a com- 
plete cause of action, and subsequent denial of title, even if false, does not 
release the landlord from proving his case or amount to a waivei by the 
defendant of his right to notice, Subba v Nagappa (2) The question, 
therefoie, arising for decision is whether setting up a Mulgeni right is a 
disclaimer of title such as disentitles to notice As far as we are aware, 
this is the first time this question aiiHes in this Coui*t When a Mulgeni 
right 18 set up, the landlord’s title is, in tact, not denied, on the other hand, 
the relation of landlord and tenant is admitted, wdiat is denied being the 
particular kind of tenancy under which the tenant holds possessioii This 
denial [ 220 ] includes no doubt a denial of the contract or the tenure under 
which the tenant commenced to hold, but it is not, we think, on that 
ground a denial of title As pointed out in Woodf all’s Landlord and 
Tenant, page 325 (13th edition), there must be a direct repudiation of the 
relation of landlord and tenant or an assertion of facts which are, either 
expiessly or by necessary implication, incompatible with the existence of 
such relation For the appellant, however, our attention is drawn to Fitnan 
V Moat (3) and to the observations of Mr Justice Fii\ The giound of 
decision in that case was that the claim to hold at a customary rent was 


(i) 2 M 346 


( 2 ) 12 M 353 


( 3 ) LK (1881) 16 Ch D 730. 
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inconsistent with the ordinary relationship of landlord and tenant, and 
that it amounted to a suggestion that the landlord was not an ordinary 
landlord, but either lord of the manor or owner of some other right which 
gave him a right to customary rent and to nothing more. We cannot 
say that in the case of a Mulgeni in South Canara, the landlord is in the 
position of a lord of the manor in England or that the rent reserved is not 
often substantial. The tenures are not alike, and we do not think it 
safe to extend the rule laid down in Vivian v. Moat (1) to this country, 
especially as the rule is substantially one of forfeiture. The High Court 
at Calcutta considered that Vivian v. Moat (1) was not applicable in Bengal 
in Kali Krishna Tagore v. Golam Ally ( 2 ). Tt was also held by the Bombay 
High Court in Haji Saijyad v. Venhaia (3) that the defendants’ unsuccess- 
ful attempt to prove himself a Mulgenidar did not exonerate the plaintiff 
from proving the lawful determination of the Chalgeni holding. The deci- 
sion of the Judge is right, and we dismiss the second appeal with costs. 


17 M. 221. 

[ 221 ] APPELLATE CIVIL. 
Before Mr. Justice Muttusami Ayijar. 


Sobhanadri Appa Kau (Plaintiff), Petitioner v. 

Sriramulu (Defendant), Respondent.* 

[22nd and 26th September, 1893.] 

Guardian and ward— Guar dian^s power to ackowledye a debt due by the minor, when 
not barred by limitation at the date of the acknowledgment. 

A guardian has authority to acknowledge a debt on the part of the minor, pro 
vided that the debt is not barred by limitation at the date of the acknowledg- 
ment. Chinnayya v. Gurunatham (5 M. 169) followed. Wajibun v. Kadtr 
Buksh (13 C. 292) disapproved. 

(DUs.. 20 B. 0l (74); F., 18 M. 456 (457); R. 30 A. 422=5 A.L.J. 375=A.W.N. 
(1908) 175=4 M.L.T. 49; 35 C. 320 (325)=12 C.W.N. 256=3 M.L:T. 156; 26 
M 330 (331); 27 M. 243=14 M.L.J. 31 (86) ; 34 M. 221 (225)=6 Ind. Cas. 407 
=20 M.L.J. 808=8 M.L.l, 105; 6 Ind. Cas. 760=20 M.L.J. 567 (568)=7 M. 
L.T. 383=a910) M.W.N 194,] 

Petition under Section 25 of Act IX of 1887 praying the High Court 
to revise the decree of M. B. Sundara liau. Subordinate Judge of Ellore, in 
Small Cause Suit No. 368 of 1891. • 

This was a suit to recover from the defendant (a minor) a sum of 
money on a bond executed by the mother of the defendant as his guardian 
in revival of an old debt due to the plaintiff’s father, which debt was 
time-barred at the date of the suit. The Subordinate Judge, relying on 
Wajihun v. Kadir Buksh (4) held that the mother had no authority to 
make a fresh contract and give thereby a fresh cause of action for limita- 
tion to the original obligation, and dismissed the suit. 

The plaintiff preferred this petition. 

Subramanya Ayyar, for petitioner. 

Respondent was not represented. 


♦ Civil Revision Petition No. 456 of 1892 
( 1 ) L.R. ( 1881 ) 16 Ch. D. 730 . ( 2 ) 13 C. 248 (254). 

( 3 ) *5 B. 414 -N. ( 4 ) 13 C. ^92 ( 29 s). 
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JUDGMENT 

This waB a Biiit upon a bond executed by. the defendant’s mother as his 
guardian in renewal of an old debt The Subordinate Judge dismissed the 
suit on the ground that, but for the new bond, the old debt would be 
barred by limitation at the date of suit, and that a guardian was not com- 
petent to make an acknowledgment on behalf of his ward so as to give a 
fresh start for the period of limitation The decision of the High Court 
at Calcutta m Wapbun y • Kadir Buhsh (1) is not consistent with [222] 
the principle and the decision of the Full Bench of this Court in Chinnaya 
V. Ourunatham (2). According to the last-mentioned decision, the manager 
of a joint Hindu family, in which there may be minors, has authority to 
acknowledge a debt, provided that it is not bailed at the date of acknowledg- 
ment In my opinion such an acknowledgment may often be necessary 
to obtain an extension of time for payment of minoi ’s debt and thereby 
prevent imminent presure on the minor’s pioperty, and I see no reason 
to think that it is not an act within the general powder of a guardian to 
do what 18 either necessary in the interest of the minor or what is mani- 
festly for his benefit Following the principle of the decision of the Full 
Bench of the Madras High Court, I set aside the decree of the Subordinate 
Judge and remand the case for disposal on the merits Costs incurred 
hitherto will abide and follow the result and be provided for in his revised 
judgment 
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APPELLATE CIVIL. 

Before Mr, Justice Muttusami Ayyar and Mr Justice Beat 


Ganapati Bhatta {Plaintiff), Appellant v Bharati Swami 
AND OTHER-S {Defcndanta), Heapondents,* 

[14th November, 1893 and 7th Fehruarj , 1894 ] 

Hindu law^Powers of the head of a caste xn respect of caste custoais — lurndiction 

of the Ciinl Courts 

In a matter relating to caste customs over winch the ecclesiastical chief 
has jurisdiction, and exercises his jurisdiction with due care and in coiiforrinly to 
the usage of caste, the Civil Courts cannot interfere 
A guru, as head of a caste, has jurisdiction to deal with all matters relating to 
the autonomy of caste according to recognised caste customs The Queen v 
S>ankara (3) and Murari v Suba (4) cited and followed 
[R.. 23 B 122 (125) , 21 B 13 (22). 33 M 67 (70)=3 Ind Cds 955=19 ML J 714=6 
MLT 290, U.BR (Civil) (1892—96) 72 (77), D. 26 B 179 (185)=3 Bum L 
R 718] 

Second appeal against the decree of S Subbii}/yar, Subordinate Judge 
of South Canara, 111 appeal suit No. 37 of 1891, affirming the decree of M 
Mundappa Bangera, District Munsif of Mangalore, in original suit No 
245 of 1889 

[223] The Lower Courts decreed in favour of the defendants The 
plaintiff preferred this appeal. 

The facts of this case appear sufficiently for the purpose of this report 
from the judgment of the High Court. 


* Second Appeal No. 1603 of 1892. 

(i) 13 C 292 (295) (2) 5 M 1O9 (j) 6 M 381 (4) b B 725. 
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Paftahhirama Ayyar, for appellants. 

Raniachandra Rau Sahehy for respondents. 

JUDGMENT. 

Tlie parties to this appeal are Havik Brahmans, who form a sub- 
division of the Brahman community in South Canara. First respondent 
18 the head or the ecclesiastical chief of the sub-caste; the second is his 
parupathyagar or manager; and appellant is a member of the caste subject 
to the spiritual jurisdiction of first respondent? On the 17th May 1887, 
first respondent issued against appellant a provisional order of ex- 
communication and communicated it to the Vaidikas and Grahastas, 
secular and lay Brahmans of Mangalore. Three caste offences are 
mentioned in the order. The first is that when the guru went to appellant’s 
division or hobli, appellant neglected to visit him and pay the kanike or 
fee as other Havik Brahmans did, though he was duly apprised of first 
respondent’s arrival; the second is that when the people of Yittal 
remonstrated with him against his conduct and advised him to see his 
guru, he referred to his disapproval of the excommunication of one Sham 
Bhatta and others of the Bayar village and to his promise to those persons 
to continue in caste communion with them, and declared that it was not 
necessary for him either to see the first respondent or to pay to him the 
arrears of kanike or fee. The third caste offence is that he associated 
with persons already excommunicated in defiance of first respondent’s 
authority as the chief of his sub-caste. The order proceeds then to state 
that it shall be m force until appellant attends before first respondent and 
obtains an order disposing of the matters mentioned therein It puriiorts 
to be signed b^ second respondent under the orders of first respondent. 

Appellant brought this suit to have it declared that the order passed 
against him is unjust and invalid on the ground that it was issued with- 
out notice to him and that he sufferc'd thereby both in his property and 
reputation. In defence respondents admitted the order, but alleged that 
it was only provisional and that it was fully competent to first res- 
pondent as the head and chief of his caste to issue such order. The 
District Munsif considered that first respondent was at liberty to 
deal with questions relating |224J to caste and religious usages, and 
that the Civil Courts ought not to interfere to prevent first respond- 
ent from correcting caste misconduct. On this view, the District 
Munsif dismissed the suit with costs; and on appeal the Subordinate 
Judge confirmed the decision. He observed* (i) that the order was provi- 
sional in its nature; (ii) that the decisions marked as Exhibits I to III 
and VI and that reported in The Queen v. Sanhara (1) showed that as 
guru first respondent had authority to inquire into the misconduct of his 
disciples and to punish them for caste offences and derelictions. He was 
also of opinion that appellant’s liability to pay kanike or subscription or 
fee was a caste matter and that appellant had no right to complain unless 
the fee demanded was unreasonable or extortionate, which it was not in 
the case before us as evidenced by Exhibit XIV. He found further that 
due notice was given to appellant, and that if no inquiry was held, it was 
because of appellant’s contumacious conduct in refusing to attend such 
inquiry. He also remarked that appellant asked but for a declaratory 
decree in regard to a temporary interdict or an ad interim order in respect 
of certain caste imputations, and that in his judgment this was a case in 


(i) 6 M. 381 . 
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which he, in the exercise of the discretion vesting in him under Section 42 of 
the Specific Relief Act, might properly refuse to pass a merely declaratory 
decree Hence this second appeal. 

For appellant it is contended that upon the facts found, the decision 
of the Subordinate Judge is wrong in law, but wo aio unable to accede 
to this contention The i elation between appellant and first res- 

pondent is that of a member and the ecclesiastical chief of his caste 
Whether the disciple should visit his guru and make his obeisance, 

whether the former should pay the latter a kamke or fee by virtue of the 
spiritual relation, and whether the disciple should abstain from inter- 
course with persons already excommunicated by his guru are matters 
relating to the autonomy of caste with which, as the head of the caste, 
first respondent has jurisdiction to deal according to recognized 

caste custom It was held in The Queen v Sankara (1) and Muran 
V Suba (2) that a guru's jurisdiction extends over such matters 
This being so, the facts found show that first lespondent exercised his 
jurisdiction bona fide It is found that the fee demanded [ 226 ] was 

neither unreasonable nor extortionate It is not denied that appellant 
did violate the duty which he owed to first lespondent by refusing to 

visit him The provisional nature of the ordei shows that cure was 

taken to see that the punishment by way ot excoimnunication which, as 
ecclesiastical chief, first respondent w^as competent to inflict, was not more 
extensive than was necessary to enforce obedience to caste duties As 
observed by the Subordinate Judge, if there has been no inquiry, its absence 
IS due to appellant’s contumacious lefusal to attend for such inquiry In 
a matter relating to caste customs ovei;. which the ecclesiastical chief has 
jurisdiction and exercises his jurisdiction with due care and m conformity 
to the usage of caste, the Civil Courts cannot interfere 

The decision of the Courts below is open to no legal objection, and 
we dismiss this appeal with costs 


17 M. 225=4 M.LJ. 5. 

APPELLATE CIVIL 
Before Mr Justice Muiiusami 


SobHANADRl Appa Rao (Plaintiff), Petitwnci v. Chalamanna 
AND CTHER8 (Defendajifa), lleapondents * 

[6th April knd 12th September, 1093 ] 

Rent Recovery Act (Madras) — Act VIII of 1865, Section lo — Siiit to recover arrears' 
of rent due under a decree given under section 10 — Limitation Act — Act XV of 
1877, schedule IT, Article 110— Whether limitatton commences from date of decree 
or from the dates ivhen the various sums in arrears were payable 

In a suit for arrears of rent due undei a decree given under Section 10 of the 
Rent Recovery Act (Madras Act VHT of 1865) the period of limitation in 
Article 100, Schedule II of the Limitation Act, commences from the dale when 
the plaintiff was in a position to sue for rent, le , the date of the decree 
IDibs, 19 M 21 ( 22 ). R., 20 M 392 ( 394 ), 27 M 143=8 CW.N 162 ( 165 ) ] 

These were petitions under Section 25 of Act IX of 1807 praying 
the High Court to revise the decree of C Rangayya, District Munsif of 
Bezwada, in Small Cause Suits Nos 502, 503 and 505 to 511 of 1891. 


* Civil Revision Petitions Nos 42 to 50 of 1892 

. 166 ’ 


1893 . 

Feb 7 . 

Appel- 

late 

Civil. 

17 M. 
222 =4 
M. L. J. 
101 . 


(1) 6M 381 


(2) 6 B 725 



Sep. 12 . 

Appel- 

late 

CiVJLw 


17 M. 
ZZS^4 
M. L. J. 
$. 


l7 Ma<L 224 il^biAN Dboisio^s, NbW snaifes [VoL 

The facts of the case (petition No. 42 of 1892) which governed the 
other petitions were as follows. 

[226J On the refusal of a tenant to accept a patta tendered by his 
landlord for fasli 1296, the latter instituted in 1^6 a suit to enforce 
acceptance thereof. The suit was finally decided on 15th May 1888, a 
decree being given under Section 10 of the Kent Becovery Act modifying 
the terms of the patta. In Ihe meanw^hile the defendant had paid such 
rent from time to time as he thought he was bound to pay. On 15th May 
1891 the landlord instituted the present suit to recover the difference be- 
tween the rent due according to the amended patta and the amount paid 
by the defendant previous to the decree. The defendant pleaded that the 
suit was barred by limitation since it had been brought more than three 
years after the expiration of the dates upon which the rents should be 
paid according to the kintbandi. The District Munsif decided in favour 
of the defendant and the plaintiff preferred this petition. 

Sundara Ayyar, for petitioner. 

Bespondents were not represented. 

JUDGMENT. 

Ji’DOMENT in Civil Bevision Petition No. 42 of 1892. — The plaintiff 
is a minor zamindar under the care of the Court of Wards and the defend- 
ant is his tenant. The present suit was brought on the Small Cause side 
of the District Munsif ’s Court of Bezwada to recover the balance of kist 
due for fasli 1296. It was admitted by both parties that according to 
the kistbandi, rent was payable every year in instalments from October to 
March of each fasli. The plaintiff’s father tendered patta for fasli 1296, 
but the defendant refused to accept it. Thereupon the plaintiff’s father 
instituted a suit in the Bevenue Court to enforce acceptance of the patta 
and the parties joined issue on the question whether the patta tendered 
was proper or such as the tenant was bound to accept. It was only in 
May 1888 that the summaiy suit instituted in 1886, before the Head 
Assistant Collector was dealt with by the District Judge on appeal. 
He held that the patta tendered was not a proper one and passed a 
decree under Section 10 of Act VIII of 1865. In accordance with the 
provisions of that section, he declared the terms of the patta which ought 
to be offered, and passed a judgment ordering the defendant to execute 
a muchilka in accordance with it. The plaintiff then brought this 
suit to recover the difference between the rent due according to the 
patta as amended by the decree and the payments made on account 
of rent by the defendant previous to the decree. The defendant [227] 
resisted the claim and pleaded, inter alia, that it was barred by limit- 
ation. The District Munsif upheld the defendant’s contention and 
dismissed the suit with costs. It is argued in revision that the suit was 
not baiTed by limitation and, in support of the contention, reliance 
is placed on the decisions in Court of Wards v. DarmaUnga (1), Kullayappa 
v. Lakshmipathi (2) and Appayasami v. Subba (3). 

As observed by the District Munsif, the petitioner is not entitled to 
any deduction of time under Sections 14 and 15 of the Limitation Act. 
The cases contemplated by those sections are those in which a former 
suit failed from defect of jurisdiction or other cause of a like nature, or the 
former suit was stayed by injunction or order. In the case before me, the 
summary suit did not fail but was adjudicated upon. Nor was the cause of 


(i) 8 M. 2. 
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(3) 13 M. 463* 
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action or the relief claimed in the former suit the same as in the 

present suit The District Munsif is also light in holding that the 

suit to recover arrears of rent is governed by Article 110 of the 

Limitation Act, which prescribes thiee years from the time when the 

arrears become due. The substantial question, therefore, is when did the 
arrears become due and whether it was from the date when they should 
be paid according to the histbandi, or from the date on which the plaintiff 
was in a position to sue for rent 

In Court of Waids v DannaJinga (1) it was held that the landholdei 
IS not bound to tender a pntta for acceptance as amended by tlie decree 
before suing to enforce the terms thereof, and no question of limitation 
arose in that suit The point determined in KuUaijappa v Lahshtm- 
pathi (2) was that a landlord could not attach the saleable interest of a de- 
faulting tenant under Section 38 of Act VIII of 1865 until the expiry of the 
current revenue year The decision in Appayanavii v Subha (3) is only 
an authority for the proposition that the unit for the special rule of limita- 
tion presoiibed bv the Kent Recovers Act, Section 2, foi proceedings by 
the landlord w^as the aggiegate rent m arrears at the end of the fash This 
IS not a suit falling under Section 2 of Act VIII of 1865, and none of the 
cases cited appear to me to be in point 

The real question, as alreadv observed, is when did the arrears of 
rent claimed by petitioner become due By Section 7 no suit [228] can be 
sustained to recover rent until a pattii is tendered and accepted or a pro- 
per patta IS tendered, and the tender of a proper patta is a condition 
precedent to the contract between the parties becoming actionable It is 
a contradiction in terms to say that rent is due before the landlord is m a 
position to sue When the landlord may sue for rent must depend on the 
terms of the contract in each case, and when the Legislature rendeis my 
contract actionable only on the occurrence of a particular event, no obli- 
gation can arise till that event occurs By Section 10 the amended patta 
relates back to the date of the suit brought for the enforcement of accep- 
tance of the patta In cases m w^hich the landlord sues in time to enforce 
the acceptance of a patta, the landlord is not in a position to suj for 
lent until the decree passed under Section 10 either amends the patta or 
declares it to be a proper patta Otherw^ise a suit to enforce the accept- 
ance of a proper patta may be pending in a Revenue Court for several 
years, and the claim for rent may be barred before the landloid acquues a 
right of action 

I am therefore of opinion that this suit is not barred I set aside 
the decree of the Distncfc Munsif and remand the case for disposal on the 
merits The costs hitherto incurred will abide and follow the result and 
bo provided for in the revised judgment 

Civil Revision Petitions Nos 48 bo 50 follow 
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Before Justice M utfusami Aijyar. 


SuDARA Gopalan (Defendant)^ Petitioner v. Vbnkatavarada 
Ayyangar \nd another (Plaintiff and hh Representative); 
Rcspondeyits* [22nd and 25th September, 1893.] 

Execution Portion of the property sold belonging to a stranger^Civil Procedure 
Lode--Act XIV of 1882, Section 313, 315 and 3i(y-Rights of a purchaser in an 

Where a Court sale in execution of a decree is not vitiated by fraud, the only 
purchaser can claim relief is that indicated by Section 315 of 
the [2^] Civil Procedure Code. The effect of Sections 313, 315 and 316 of the 
Code IS that the right, title and interest of the judgment-debtor passes to the 
purchaser at a Court sale subject, however, to the condition that the purchaser 
may recover back his purchase-mone> when he finds that the judgment-debtor 
has no saleable interest at all 

The implied warranty of title in respect of sales by private contract cannot be 
extended to Court sales except so far as such extension is justified by the proces 
sual law in India, viz . by Section 31S of the Civil Procedure Code 
Dorah Ally Khan \, Abdool Azeez (5 I. A. 116), followed. 


[F., 28 C. 235 (238); 37 C 67=10 CL.J. 558=13 C.W.N. 1080=2 Ind. Cas. 559; 5 
LB.R. 58 (59); Rel., 16 Ind. Cas.. 215 (216); R., 23 A. 355 (357); 21 B 424 
(448); 35 B 29 (33)=)2 Bom. L.R 723=7 Ind. Cas. 955; 15 Bom. L.R 41 
(53) ; D.. 12 C.F.L R. 49 (51).] 


Petition under Section 25 of Act IX of 1887 praying the High Court 
to revise the decree of P. Narayanasami, Subordinate Judge of Madura 
(West) in Small Cause Suit No. 950 of 1891. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Couii}. The Lower Court decreed in favour 
of the plaintiffs, and the defendant preferred this petition. 

Svndara Ayyar, for petitioner. 

Bihyiri Ayyangar, for respondent. 


JUDGMENT. 


The petitioner is the judgment-creditor in original suit No. 25 of 1881 
on the file of the Subordinate Court (West) at Madura, and the counter- 
petitioner is the purchaser at the Court sale held in execution of the decree 
passed therein against one B. Krishnasami Chetty. The auction sale 
was held on the 27th July 1885, and it was since found that a portion 
of the property sold, valued at Rs. 60, belonged to one Velayudam at 
the date of the sale The counter-petitioner thereupon claimed a refund 
of the purchase money, and the Subordinate Judge decreed the claim on 
the Small Cause side. It is contended for the petitioner that as Krishna- 
samy Chetty had some saleable interest in the prpperty sold, the counter- 
petitioner is entitled to no refund at all. It is true that in Kunhamed v. 
Chathu (1), it was held that where the judgment-debtor had some saleable 
interest in the property sold the Court had no jurisdiction to make 
ipn order under Section 315 for refund of the purchase money or 
any part thereof, but the question that now arises for determination is 


Civil Revision Petition No. 458 of 1892, 
(i) 9 M. 437. 
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whether the purcliaser may, in a regular suit, claim a refund in propor- 
tion to the extent to which the judgment-debtor had no mlere&t in the 
property sold With reference to a Sheiiff’s sale the Privy Council held 
in Dorab Ally Khan v Abdool Azcez (1) that in India the vendor’s liability 
to refund the fiurchase money in respect of a private sale is |230] governed 
by the English law relating to tlie sale of chattels and that law, as laid 
down in Eichholz v Bannntc} (2), is that theic is an implied warranty 
on the part of the seller that he is the owner of the goods This is 
m accordance with the law as laid down in Section 55, sub-Section 2 
of Act I\^ of 1882 But in the ease before me, the sale was not a sale 
by private contract, but a sale in invitum, and under legal process ’t must 
therefore, be governed by rules applicable to execution sales The effect 
of a Court sale, as stated in Section 316, Code of Civil Procedure, is that 
BO far as regards the parties to Ihe suit and peisons claiming through 
oi under them, the title to the piopeity sold vests in the purchasei,” 
etc The Court sale then is a sale of the judgment-debtor’s interest such 
it was at the date of Ihe sale accoidmg to Section 316 By Section 313, 
however, the purchaser is enabled lo applv to tlu‘ Conit to set aside the 
sale on the ground that the person whose property pin*ported to be sold 
had no saleable interest therein, and the Court is authorized to make 
such ordei as it thinks fit By Section 315 it is provided that when it 
was found that the jiidgment-debtoi had no saleable interest m the property 
which purported to be sold, and the pm chaser is for that reason deprived 
of it, the purchaser shall be entitled to receive back his purchase money 
(with or without interest) from any person to whom the purchase money 
has been paid The result of the abovir-mentioned sections is that what 
passes to the purcliaser at a Couit sale is the right, title and interest of 
the judgment-debtor subject, however, to this condition, viz , that the 
purchaser may recover back his purchase money when he finds that the 
judgment-debtor had no saleable interest at all The English rule, as 
stated bv Lord St Leonards, is that if a conveyance of leal property is 
actually executed by all the necessary parties, and the purchaser is evicted 
by a title* to wdnch the covenants do not extend, he cannot recover back 
the purchase monev either at la^^ oi in equity, and referiing to that rule 
as governing all sales by private contract, the Privy Council point out in 
the case cited above that it is not applicable to a Sheriff's sale under a 
fieri facias in which the sale, as regards the owner of the thing sold, is in 
invitum, and made unde^ Colour of legal process They say 
that a purchaser at a Sheriff's sale has at least very inadequate 
jneans of investigating the title of the Judg-[231]meni-debtor , 
all that IS sold and brought is the right, title and interest of 
the judgment-debtor with all its defects, and the Shbriff who 
sells and executes the bill of sale is never called upon, and, if called upon, 
would refuse to execute any covenant of title They observed then “ it 
“ IS perfectly clear that when the property has been sold under a regular 
" execution and the purchaser is evicted afterwards under a title paramount 
" to that of the judgment -debtor, he has no remedy either against the 
“ Sheriff or the judgment-debtor ” Such being the law of England 
applicable to Sheriff’s sales under a fieri facias, the question is whether it 
IS not applicable in India by reason of the fact that there is an implied 
warranty of title in India as is the case in the sale of chattels in England 
The decision of the Privy Council seems to me to be an authority for the 

(i) 5 T A. ir6. ( 2 ) 34 LJ ^ ^ >05 
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[232] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Padammah and others (Defendants Nos. 2 to 7) Appellants 

V. Themana Ammah and others (Plaintiffs), Respondents.* 

[2l8t November, 1893 and 19th February, 1894.] 

Siecific Relief Act — Act I of 1877, Section 42 — Consequential relief — Suit by a member 
of a tanvad for a decree declaratory of the invalidity of a kanotn granted to other 
members by the karnavan of the tarivad. 

Where a kanom of tarwad property is granted by the karnavan to members 
of the tarwad and the property in question remains in the possession of the kar- 
navan on behalf of the tarwad. all that is necessary for a junior member to do 
in order to prevent the possession becoming adverse to the tarwad is to obtain a 
declaration that the kanom which is relied on as the cause of adverse possession 
is invalid. But if the kanom is granted to a stranger to the family, who is in 
possession, possession must then be sought for ' as relief consequent on the 
declaration. 

An attornment of tenants to the kanomdars does not operate as a transfer of 
possession from the tarwad to the kanomdars. Subramanyan v. Paramaswaran 
(2) followed; and Bikutti v. Kalcndan (3), Abdulkadar v. Mahomed (4) and 
Narayana v, Shankunni (5) distinguished. 

17 Ind. Cas. Q87 (988)=r23 M.L.J. 652=;12 M.L.T. 579.] 

Second appeal against the decree of E. K. Krishnan, Subordinate 
e of South Malabar, in appeal suit No. 562 of 1881, confirming th8 
3e of O. Chandu Menon, Principal District Munsif of Calicut, in 
aal suit No. 670 of 1890. 

The first defendant was the karanavati of a tarwad. On the 4th 
jst 1890 she granted a kanom of Ks. 479-10-0 in respect of 45 parcels 
nd belonging to the tarwad in favour of her younger daughters, second 
third defendants, and her grand-daughter, fourth defendant. 

The plaintiffs, who were the first defendant’s eldest daughter and her 
ren, contended that the kanom was not granted for proper purposes of 
the tarwad and sought for a declaration that it was null and void as 


proposition that the implied warranty of title in respect of sales by private 
contract cannot be extended to Court sales, except so far as such extension 
is justified by the processual law in India. 

I do not desire to be understood as suggesting that in case of fraud 
there would be no remedy, but this is not that case. What I hold is that 
where the Court sale is not vitiated by fraud, the only extent, to which 
the purchaser can claim relief, is that indicated by Section 815 which 
recognizes the equity on which Hit chock v. Oidings (1) was decided, viz.^ 
that the sale may be rescinded on the ground of mistake whether there 
was no saleable interest at all, even after a conveyance has been executed. 

It follows, therefoi*e, that the judgment-creditor cannot be treated as 
if he was the vendor, and the Court sale cannot be treated as if there was 
an implied warranty of title as in a private sale, except so far as is war- 
ranted by the language of Section 315. The decree of the Subordinate 
Judge is set aside and the suit is dismissed with' costs throughout. 


♦ Second Appeal No. 422 of 1893. 
(i) 4 Price, 135- (2) 11 M. 116. 
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against the tarwad The suit was resisted by the defendants who contend- 
ed that the grant was a proper and [238] bona fide one, and that the suit 
was one m which consequential relief in the shape of possession of the 
properties compnsed in the kanom grant ought to have been sought and 
the Court fee on the value of such properties paid This point wfis decid- 
ed by the lower Courts against the defendants, the Subordinate Judge 
holding that the possession of the properties was m the tarwad, of which 
the management vested in the first defendant as karnavati, that the 
plaintiffs had no ob]ection to her possession as karnavati; and that if the 
second to fourth defendants had, since the giant of the kanom complained 
of, obtained attornment from tenants, it was an attornment on a title 
viciously acquired 

The defendants preferred this appeal 

Sankara Menon, for appellants 

Sundam Ayyar, for respondents 

JUDGMENT (PREDTMINAHY) 

This was a suit to have it declared that a kanom granted by the first 
defendant to second and third defendants was not binding on the plaintiffs’ 
tarwad The first defendant, since deceased, was the karnavati of the 
tarwad and both appellants and respondents were her anandravars It 
was contended for defendants, inter aha, that a suit for merely a declara- 
tory decree could not be maintained and both the Courts helow disallowed 
the contention The District Munsif observed that as the first defendant 
was karnavati, the plaintiffs were not entitled to possesBion and that 
possession really remained where it was \iBtore the demise on kanom The 
Subordinate Judge found that possession of the properties demised on 
kanom was held hy the first defendant on behalf of the tarwad, that the 
plaintiffs had no objection to her possession, and that if second and third 
defendants obtained attornment from tarwad tenants subsequent to the 
kanom, it was inoperative as an attornment acquired ‘ on a vicious title 
The contention on appellants’ behalf is that such attornment operates as a 
transfer of possession from the taiwvad to the kanomdars and that the 
plaintiff ^ ought to have sued to lecover possession, and not merely for a 
declarati m, iindei Section 42 of Specific Relief Act, but w^e do not consider 
that this view can be supported So long as the property continues in 
the possession of the karnavan as a member of the tarwad, it is pnma 
facie that of the tarwad, and all that is necessary for a junior member 
to do in ordei to prevent its •becoming adverse to the tarwad is to obtain 
a declaration that the kanom which is relied on as the [234] cause of 
adverse possession is invalid When the kanom is granted to a stranger 
to the family and he is in possession, the doctrine of unity of possession 
IS not applicable and possession must then be sued for as relief consequent 
on the declaration Our attention is called to the decisions in Subra- 
manyan v ParamcHwaian (1), Bikuthti v Kaiendan (2), Abdnikadar 
V Mahomed (3), and Narayana v Shank iinni (4) It was held in Suhra- 
manyan v Faramaewaran (1) that w^here a title is in dispute, there may 
be third parties who are honestly in doubt and ready to acknowledge the 
title of either claimant, or wdio, having attorned to one, may be ready 
to acknowledge the person declared by the Court to have the title, and 
that in such a case, a suit for a declaratoiw decree will he The decision 
is against the appellants In Bikutfi v Kalendan (2), it was held that 
according to the plaintiffs’ case, the land being in the possession of 

(i) II M it 6 (2) 14 M 267 ^(3) 15 M 15. (4) 15 M 255 
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strangers, it was clearly the right of the plaintiff, as of the other members 
of the taiwad, to have the land restored to the possession of the tarwad. 
The decision in Abdnlkadar v. Mahomed (1) proceeded on the ground that 
the ofhce of Sheik and its emoluments were in the possession of the 
defendant and the doctrine of unity of possession had no application. 
Nor is the decision in Narayana v. Shankunni (2) in point. 

Another contention on appellants’ behalf is that the consideration 
for the kanom was in part-pa\ment of tarwad debts and our attention is 
drawn in this connection to Exhibit IX and other documents. The Sub- 
ordinate Judge obseiwes in his judgment that if the appellants have paid 
any premium for the kanom grant, the\ may have a lien to that extent 
on the property Though respondents may be entitled to have the kanom 
declared not binding on the tarwad, appellants are entitled to have any 
part of the consideration, which benefited the tarwad, or extinguished any 
of its debts, declared a charge in their favour. The Subordinate Judge 
has not come to any finding on this point. He is directed to try the 
following issue, viz., whether any, and what, debts due by the tarwad 
were dischaiged by the kanomdars from their private funds? 

In compliance with the above order the Subordinate Judge [288] 
having returned a finding to the effect that tarwad debts had been dis- 
charged by the kanomdars to the extent of Rs. 695 from their private 
funds, the High Court delivered judgment as follow^s • — 

JUDGMENT (FINAL) 

The finding being one of fact must be accepted. We, therefore, 
modify the decree of the Courts below' b\ declaring the kanom by first 
defendant to defendants 2 to 4 to be invalid, but that these defendants 
have a charge on the property to the extent of Rs. 695 with interest 
thereon at 6 per cent, per annum from the several dates of payment 
particularized in the finding. 

Plaintiffs must pay the costs of the defendants 2 to 4 on the issue 
sent for trial. In other respects, the appeal is dismissed with costs. 


17 M. 23S (F.B.). 

APPELLATE CIVIL— FULL BENCH 
Before Sir Arthur J. H. CoUins, Kf., Chief Justice, Mr Justice 
Muttmami Ayyar^ and Mr. Justice Shephard. 


Thapita Peter {Plaintiff), Appellant v. Thapita 
Lakshmi and another {Defendants), Respondents,* 

[23rd November, 1893 and 26th January, 1894.] 

Divorce — Divorce Act IV of 1869, Section 7 — Nature of the marriages contemplated by 
the Act — Monogamous marriage. 

The petitioner and his wife married according to the rites of the Hindu 
religion The wife sub.sequently left her husband and lived in adultery with an- 
other man. Both the husband and wife subsequently became Christians, but 
the wife continued to live in adultery. The husband sued under Act TV of 
for the dissolution of the marriage : 

Held that, having regard to Section 7, the marriages contemplated by the Act 
are those founded on the Christian principle of a union of one man and one 
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woman lo the exclusion of others^ and that consequently the Act does not con- 
template relief in cases where the parties have been married under the rites of 
Hindu law. a Hindu marriage not being a monogamous one Hyde v Hyde (i) 
and Brinkley v Attorney-General (2) cited and followed Gobardhan Dass v 
Jasadamom Dasst (3) dissented from 

[F, 8 Bom L.R 856 C857) ; R, 15 Bom LR 593 (598)] 

Case referred under Section 17, Act IV of 1869, by G T Mackenzie, 
District Judge of Kistna, for confirmation of his decree in original [286] 
suit No 1 of 1893 declaring the marriage of the plaintiff with defendant 
No 1 to be dissolved, subject to confirmation by the High Court 

The facts of the case appear sufficiently for the purposes of this report 
from the judgments delivered by the High Court 
Parties were not represented 

JUDGMENT 

Collins, C J — Thapita Peter brought a suit against Thapita 
Lakshmi, his wife, alleging her adultery with Lunkapalli Gauth, and 
praying, therefore, that his marriage may be dissolved The District Judge 
of Kistna granted a decree dissolving the marriage under the provisions 
of Act TV of 1869, and the decree now comes before the High Court for 
confirmation under Section 17 of Act IV of 1869 

The peitioner and his wife were married according to the rites of 
the Hindu religion in 1879, petitioner and his wife being Hindus at that 
time About a year after the marriage the petitioner’s wife left him and 
has since been living m adultery with the second respondent In 1882 
the petitioner became a Christian, and about 1890 his wife and the second 
respondent also became Christians The question to be decided is — can 
the Courts of this country pass a decree dissolving his marriage under 
Act IV of 1869 

Section 1 of the Act enables relief to be granted where the petitioner 
professes the Christian religion 

Section 7 directs that the Courts in India shall act and give relief in 
all suits ahd proceedings hereunder on principles and rules which, in the 
opinion of the said Courts, are, as nearly as may be, conformable to the 
principles and rules on which the Court for Divorce and Matrimonial 
Causes in England acts and gives relief 

Divorce is unknown to the Hindu law, but it is clear that if Act IV 
of 1869 was intended to apply to Hindu marriages, the petitioner would 
be entitled to relief Act XXI of 1866 has no application to this case 
That Act provides a relief from the marriage tie when one of tKe parties 
becomes a Christian, the other still remaining a Hindu 

A Hindu marriage is not a monogamous one The man may lawfully 
be the husband of many wives at the same time It is therefore a cere- 
mony inconsistent with marriage as understood in Christendom that the 
husband should have more than one wife If the Act IV of 1869 applies 
to Hindu marnages, a case may [237] arise where a Hindu with more 
wives than one becomes a Christian and his wives also embrace Chris- 
tianity. In that case could one of the wives sue her husband for a divorce 
because he continues to cohabit with one or more of his other wives, as 
the conversion of the parties to Christianity would not dissolve or make 
void the husband’s previous marnages, or could the Christian husband 

(i) L R I P. & D 130 (2 ) L R^i5 P D 76. (3) 18 C 252 
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|g 94 8ue for a divorce from one of his wives on the ground that she had com- 
Tan. 26. adultery. 

The point to be decided is not without difficulty, but I think that if 
Full marriages celebrated according to Hindu rites were intended to be within 
Bench scope of tlie Act, express provision would have been made to meet the 

* difficulties that must arise owing to the fact that the Hindu marriage is 

17 M. 235 ® monogamous one. There are two English cases which serve to 

(F.B,). illustrate in what cases the English Divorce Court will give relief. In 
Brinkley v. Aftorney-Oeneral (1), a British subject married a Japanese 
woman in Japan according to the forms required by the law of that country, 
and it was proved that by such a marriage the husband was preclude 
from manning any other woman during the subsistence of the marriage. 
A declaration was granted by the President of the Probate Division 
declaring (under 21 and 22 Vic., Cap. 93) that such marriage was a valid 
one. In ilie judgment the President sa\s. “ marriage must be that of 
one man and one woman to the exclusion of all others. Throughout 
the judgments that have been given on tliis subject the phrase ‘Christian 
marriage ’ ‘ marriage in Christendom ’ or some equivalent phrase has 
“been used* that has only been for coimmience to express the idea. 
“ But the idea that was to be expressed was this that the only marriage 
recognized in Christian countries and in Cliristendom is the mamage 
“ of the exclusive kind mentioned.’’ 

In Hyde v. Hyde (2), the petitioner, an English subject, married in 
Utah in the United States of America a Miss Hawkins according to the 
rites of the Mormons. At the time of the celebration of the mannage, 
polygamy was a part of the Mormon doctrine and was the common cus- 
tom in Utah. The marriage was a valid riiarriage according to the lex 
loci and polygamy was then lawful in Utah. The petitioner and his wife 
were both single and the petitioner had never taken a second wife. The 
petitioner [238] sometime after the marriage renounced Monnonism, was 
excommunicated, and his wife declared free to mari’y again. The wife did 
marry again and the petitioner then petitioned the Divorce Court for a 
dissolution of his marriage on account of his wife’s adultery. The counsel 
for the petitioner argued, infer alia, that this was not a polygamous mar- 
riage, for both the pai-ties were single at the time when it was contracted; 
but the Judge Ordinary observed that it would be extraordinary if a 
marriage in its essence polygamous should be treated as a good mamage 
by an Enghsh Court, and held that marriage as understood in Christen- 
dom may be defined as the voluntary union for life of one man and one 
woman to the exclusion of all others. 

By Section 7 of Act IV of 1869 the High Court and District Courts 
Bhall act and give relief on principles and rules on which the Court for 
Divorce and Matrimonial causes in England for the time being acts and 
gives relief. It is clear to my mind that the Divorce Court would not 
grant the relief the petitioner prays for, on the ground that the marriage 
being a polygamous one cannot be recognized as a marriage by that Court; 
and, being also of opinion that Act IV of 1869 does not contemplate relief 
in cases where the parties have been married under the rites and cere- 
monies of Hindu law, I hold that the District Court had no jurisdiction 
to entertain this suit, and I would dismiss it. I am aware that the Judges 
of the Calcutta Higli Court have arrived at a different conclusion; (see 
Gobatdhan Dass v. Jasadamoni Dassi (3). Section 7 of Act IV of 1869 does 

(i) L.R. 15 P.D 76 (2) L.R. I P. & D. 130, " (3) 18 C. 252. 
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not seem to have been specially brought to the notice of the Court, as the 
judgment is silent upon the principles and rules on which the Courts shall 
give relief However, be that as it may, I am unable, with the greatest 
respect to the learned Judges, to agree with them, and therefore decline to 
follow the case m Gohardhan Dass v Jasadamom Daaai (1) 

Muttusami Ayyar, J — The question which it is necessary to determine 
m this suit 18 whether the plaintiff is entitled to a decree for divorce 
on the ground of his wife’s adultery undei Act IV of 1869. The facts 
which give rise to this question are shortly these The plaintiff was bom 
in 1862. In 1879 he married the first defendant by Hindu rites, both being 
then Hindus by religion. In 1880 the wife left her husband and com- 
menced to live in [289^ adultery with the second defendant, to whom she 
has since borne four children In 1882 the plaintiff embraced Christianity, 
and about two years prior to this suit, which was brought in 1893, the 
defendants also became Christians After her conversion to Christianity, 
the first defendant continued to live with the second defendant and 
lepeat her adultery with him till date of suit Upon these facts, it is 
clear that the plaintiff would be entitled to a decree for divorce if Act IV 
of 1869 applied to this case The real question is whether the Act is 
applicable to a Hindu marriage after both parties to such marriage have 
become Christians. 

In connection with a Hindu marriage, there are several legal incidents 
as to which no doubt can possibly exist The first is that such marnage 
IB in its nature not monogamous, and is not the voluntary union for life 
of one man with one woman to the exclusion of all oiheis It is true 
that as i-egards the Hindu wife, her union with her husband is a volun- 
tary union for her life with one man to the exclusion of all others, but 
the Hindu husband may many several wives at one and the same fiine, or 
may marry two or more wives during the lifetime of the first wife. The 
real point for consideration, therefore, is whether the Act is applicable to a 
Hindu marnage. 

Another matter as to which theie is also no doubt is that conversion 
to Christianity does not dissolve the prior Hindu marriage, and that the 
latter continues to he valid even after the parties to it become Chiistiaus 
for many purposes So it was held in AdnniustraioT-Uejicral of Madras 
V An(inda<‘hari (2) and in other cases to which it is haidly necessary to 
refei Act XXI of 1886 is framed on the view that a marriage, though 
contracted by Hindu rites, is binding upon the parties to it even aftci they 
become Christians, and piescfibes a procedure whereby a decrcci for dis- 
i?olution of such marnage may be obtained in certain cases. That Act 
18 applicable to cases in which the husband or the wife continues to he a 
Hindu by religion whilst the other has become a Chiistiaii 

It was further held in Perianayaham v PottuJiunni (3), that a pariah 
who was converted to Christianity was not entitled to a decree for 
divorce on the ground of adultery committed by his wife before his con- 
version, and that the Court had no jurisdiction to entertain his petition 
under Act IV of 1869. The ground of [240] decision was that the Act 
applied only to Christian mamages Having regard to the decision in 
Bnnkley v Attorney-General (4) the expression * Chnstian marriages ’ 
must be taken to convey the idea, not that the parties must profess 
Christianity, but that the marriage must be of a kind lecognizcd in 
Christian countries, viz , that the marnage must be that ol one man and 
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1894 woman for life to the exclusion of all others. That was a case in 

Jan. 26. which the petitioner was a British subject with an Irish domicile of origin. 

When he temporarily resided in Japan, he married a Japanese woman in 

Full according to the forms required by the law of that country. It was 

Bench. P^^^ed in that case that according to the law of Japan, it was a valid 
- marriage, and by that law the petitioner was also precluded from marrying 

17 M. 235 other woman during the subsistence of that marriage. The learned 
(F.B.; Judge recognized the Japanese marriage as valid under the Legitimacy 
Declaration Act (21 and 22 Vic., cap. 93) and explained the ground of 
decision in these terms : ‘‘ This case is clear from the difficulties which 

“arose in the Mormon case and in the South African case, because in both 
“ these cases there was an attempt to establish as a valid marriage a 
“ marriage with another person than the first spouse. The principle laid 
“ down by these cases is that a marriage which is not that of one man 
“ and one woman to the exclusion of all others, though it may pass by 
“ the name of marriage, is not the status which the English law con- 
“ templates when dealing with the subject of marriage.'’ But in this case, 
it has been proved by the law of Japan, “ marriage does involve this idea, 
“ viz,^ that one man unites himself to one woman to the exclusion of all 
“ others. Therefore, though throughout the judgments which have been 
“ given on the subject, the phrase Christian marriage, or marriage in 
“ Christendom or some equivalent expression has been used, that has 
“ been used, only for the sake of convenience, and the idea which has to 
“ be expressed was this — that the only marriage recognized in Christian 
“ countries or in Christendom is the marriage of the exclusive kind.” 
This decision is clear authority on the one hand for construing the expres- 
sion ' Christian marriage ’ used in Perianayakam v. Pottuhanni (1) in the 
sense indicated above, and on the other, for the opinion that the Court 
for Divorce and Matrimonial Causes in England gives relief in such causes 
subject to two conditions, viz., [241] that the marriage is valid according 
to the lex loci, and that the idea of the union of one man and one woman 
to the exclusion of others is present in it, as in marriages between persons 
professing the Christian religion and thereby implies the status contemplat- 
ed by the English law whilst dealing with the subject of marriage. Turn- 
ing ta the case before us, I do not think that the Act is applicable to it. 
In a Hindu mamage the idea of the exclusive union of one man and one 
woman for life is not present as in a marriage recognized by the Court for 
Divorce and Matrimonial Causes in England, and Section 7 of Act IV 
of 1869 directs that we should give relief under Act IV of 1869 on principles 
and rules which may be conformable to the principles and rules by which 
that Court gives relief. The preamble of the Act states that it is expedient 
to amend the law relating to the divorce of persons professing the Christian 
religion, and the second paragraph of Section 2 declares that nothing 
herein contained shall authorize any Court to grant any relief under this 
Act, except in cases where the petitioner professes the Christian religion. 
These provisions render it probable that the marriage which the Act pur- 
poi’ted to deal with was mamage founded on the Christian principle. Again 
in Section 2, Clause 8, marriage with another woman is stated to mean mar- 
riage of any person being maiTied during the life of the former wife, and it 
is provided by Section 18 that a marriage may be declared null and void 
on the ground, inter alia, that the fonner wife was living at the time of the 
marriage and that the marriage with the former wife was then in force. 


(i) 14 M. 382. 
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Take for instance the case of a Hindu with two or more wives becoming 
Christians, and suing under the Act to have it declared that all his mam- 
ages but one are null and void Are we to pass a decision in his 
favour? If so, which of his several marriages is to be declared null, and 
if we are to declare all nuiinages except the fiist null and void, are 
we not acting in contravention of the lule that conversion to Christianity 
does not dissolve prior marriages valid by the lex loci? If the legislature 
had intended to bring Hindu marriages within the scope of the Act, they 
would probably have inserted express provisions relating to questions 
which arise from their polygamous character. It is true that the plaintiH 
has mamed only one wife, though whilst a Hindu he was at liberty to have 
married several wives at the same time, and it may be suggested that 
the particular Hindu marriage now before us may be treated as monogamous 
in [ 242 ] fact, entitling the plaintiff to the relief claimed There are two 
objections to the adoption oi this suggestion The first is that what we 
have to consider is, the status consequent on a marriage as regulated by 
the lex loci or the legal conception of the marriage, and not whether the 
plaintiff in a given case has in fact married one wife or several wives 
Another objection is that the suggestion is not the natural result of inter- 
pretation which can be put on the Act, though it may form an appropriate 
subject of legislation I do not see my way to hold that Hindu mamages 
are marriages contemplated by the Act 

As foi the argument that it is hard th.it the legislature should have 
intended to place Hindu husbands who become Chiistians at a disad- 
vantage, I am not piepared to attach much weight to it Divorce affects 
the wife as well as the husband, and no such thing as divorce is known 
to the Hindu law’ Thus waives other than the first might justly complain 
if their marriages were declared invalid by reason of the conversion as 
polygamous and their intercourse wath their husbands characterised as 
adulterous, since divorce was not in their contemplation as a possible inci- 
dent of their marriages when they weie conti acted. Possibly on this 
ground the legislature did not intend to include such marriages in the 
Act Hi^w’ever this may be, I am aware of no decided case in India which 
IS on all fours with this case except the one reported in Oobardhan Dasa 
V. Jasadamoni Dassi (1), wherein the difficulties that arise from consi- 
dering the Act to be applicable to a marriage such as the one before us 
are not considered and explained The point decided in the matter of 
Bam Kmnan (2) is that a Hindu wife who first embraces Mahomedamsm 
.and then mames a INIahornedan husband without notice to her Hindu 
husband is guilty of bigamy, and it iB not therefore a case in point Kelying, 
therefore, on the English decision already cited and on the construc- 
tion of Act rV of 1869, J hold that the Act is nol applicable to Hindu 
marriages 

Shephard, J — This is a suit by the husband for the divorce of his 
wife on the ground of her adultery At the date of their marriage the 
parties were Hindus, and the Judge finds that the marriage was solem- 
nized according to Hindu custom Since that date both husband and 
wife have become Christiana 

[ 243 ] The question is wliether the marriage being a marriage of 
Hindus according to the Hindu rites is of such a character as to entitle 
the husband to a deorec of dissolution of it under the provisions of Act 
IV of 1069. 
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The authorities are conflicting: on the one hand, the decision of the 
High Court of Bengal, Oobardhan Base v. Jasadamoni Dassi (1); on the 
other hand, a decision of the North-West Provinces High Court, Moola 
V. Nundy (2), and one of this Court in which I took part. The facts in 
this latter case differ materially from those with which we have now to 
deal. 

The Act distinctly requires that any person seeking for relief under it 
sliall, at the time when his or her petition is presented, profess the 
Christian religion. The Act does not require in terms that the parties 
or either of them shall have been Christians at the time of the solemniza- 
tion of the marriage. There are provisions in the Act which presupposes 
Christianity as the religion of the parties at the time of the marriage, but 
it cannot be said that adherence to that religion at that time is made a 
condition precedent to the obtaining of relief under the Act. It by no 
means follows that the provisions of the Act can be made applicable to 
any marriage between non-Christians, although it may be a marriage 
which, according to the law governing them, is valid and legal. In 
applying the provisions of the Act, Section 7 directs that the Court shall 
act and give relief on principles and rules on which the Court for Divorce 
and Matrimonial Causes in England for the time being acts and gives 
relief. 

In my opinion, the direction given in this Section has to be kept in 
view by the Court when considering whether a given marriage should be 
recognized as such for the purposes of the Act. The question then is 
whether on a petition for divorce by the husband a marriage of Hindus 
according to Hindu ritual could be recognized by the English Divorce 
Court Now, in order to satisfy the English Divorce Court, while it is not 
necessary to prove that the marriage was celebrated with any specifically 
Christian ceremonies, or even tliat both the parties were Christians, it is 
necessary to show that the union was a union for life of one man with 
one woman to the exclusion of others. That is what is meant by a [244] 
Christian marriage or a marriage in Christendom. See Hyde v. Hyde (3) 
and Brinkley v. Attorney -General (4). 

This definition of marriage clearly excludes from the category of 
marriage as understood for the purposes of the Divorce Court alliances 
such as the one which took place between the parties to the present suit, 
for according to Hindu law and custom, by which at the time they were 
governed, it was permissible to the husband to take a second wife. As 
far as he was concerned the marriage did riot possess that (haracter of 
exclusiveness wdiich the law^ of Christendom presupposes in the institution 
of marriage. 

It may be suggested that although the husband might, as a Hindu, 
have contracted a second marriage, he did not in fact do so and could not 
lawfully have done so after he became a Christian. It may be said that 
in consequence of the conversion of the parties to Christianity the marriage 
has come to acquire the necessary character of exclusiveness which it 
did not possess before. 

Similar arguments were used in the arguments in Hyde v. Hyde (8) 
and considered by Lord Penzance. It was proved in that case that the 
petitioner’s marriage in Utah would, if valid in Utah, be recognized as 
valid by the Supreme Court of the United States, and it had been 

(0 i8 C. 252. 

(3) LK. I P. & D. 130. 

les 


(2) 4 N.W.P. 109 
(4) L K. IS P.D. 76. 
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argued that the Matrimonial law of England might properly be apphed to 
the first of a senes of Mormon marriages Tx^rd Penzance deals with this 
argument and points out the inconsistencies that might result if it were 
adopted 

In the present case it is true that the petitioner Jiad rnamed only 
one wife Let it be supposed, however, tliat either when he manied the 
respondent he already had a wife living, or that after so marrying hei he 
had taken a second wife 

In the first case there can be no doubt that the maniage of the re- 
spondent could not be recognized, at least for the pui poses of the Divorce 
Act, whether or not the first wife were still alive when the suit 
was brought 

Nor, it 18 conceived, could the second wife come into Court to ask 
that her mairiage be declared void on the ground that her husband's 
former wife was alive at the date of the marriage tor Section 19 of the 
Act relates to cases in which the marriage is void ab initin, and in 
the case supposed the rnamage would not have been so void In the other 
case supposed, the first wife, if she is [246] to be deemed the legal wife 
for all the purposes of the Act, would undei Section 10 be entitled to 
treat her husband's second marriage as bigamous and on the strength 'of 
it to seek dissolution of her marriage on the ground of a connection which 
at the time it was formed, was perfectly lawful 

No doubt it IS true that persons who have married as Hindus and 
subsequently become Christians subject themselves to the law prevailing 
among Christians, so that the husband maj be convicted of bigamy if he 
goes through a form of marriage with aitbthei woman In re Millard (1) 
In the matter of Ram Kuman (2), see minute of Sir H Maine Ceasing 
to be a Hindu or Mahomedan as the case may be and becoming a Christian 
he sacrifices the liberty which heretofore he had according to the law of 
his birth — certainly the liberty of taking another wife and presumably 
the liberty of divorce, which if he had been Mahomedan, the Mahomedan 
law gave him See Lopez v Lopez (3) 

It dops not, however, follow that the convert is, in compensation tor 
his sacrifice, entitled to a relief under the Act oi to any divoicc except 
under the provisions of Act XXI of 1866 

Any argument founded on the circumstance that the Hindu oi Maho- 
medan marriage is, for some purposes, recognized after the parties became 
Christians really proves too much, for I conceive that the second of two 
wives married at the same thne would, if she survived the first and be- 
came a Chiistian with her husband, be recognized as his lawful wife and 
her children would be legitimate, see Mayne’s Hindu Law, para 55 
What would become of the second wife if both being alive, either or both 
of them became Christians with the husband it would be difficult to say 
Assuming that the 2nd wife only survived, I apprehend, as already ob- 
served, that there is no doubt that her marriage contracted in the life- 
time of another wife would not be recognized for the purposes of the Act 
Again if a marriage, according to the Hindu custom, may be dissolv- 
ed under the Act, it may also be declared null and void for any of the 
reasons mentioned in Section 19 One of the reasons tliere specified 
18 that the parties are within the prohibited degrees of consnguinity 
(whether natural or legal) or affinity Those [2461 words, which, 
excepting the bracketed words, are to be found in the Marriage Act, 

(i) 10 M 2r8. (2) 18 C 264 (269). (3) IS C 706 
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18M Section 48, are words habitually used in connection with Christian mar- 
Jan, 26. I’iages, although it may be correct to hold that tliey do not involve the 

application of English rules to all Christians; see Lopez v. Lopez (1). If 

Full right to hold that the liberty of choice possessed by Hindus adopting 

Bench. Christianity extends to the law relating to marriage (Lopez v. Lopez (1),) 
- — the Court might have to appl\ either the rules of Hindu law or the English 
17 M. 235 rules of prohibited degrees in determining whether a mamage was 
(F.B .)• valid or not. It would be a strange consequence if the Court constituted 
to administer the law in matters matrimonial to persons professing the 
Christian religion had to declare void a marriage which according to 
Christian usage was valid or to declare void a marriage which was valid 
according to the law governing the parties at the time of its solemniza- 
tion. 

The origin of the jurisdiction must not be lost sight of. As the 
English Divorce Court exercises the jurisdiction originally vested in the 
Ecclesiastical Court, so the jurisdiction exercised by the Supreme Court 
sitting on the ecclesiastical side is extended under certain conditions to the 
District Courts. See Lopez v. Lopez (1). There is no reason whatever for 
holding that this matrimonial jurisdiction, for which a new forum was 
fchlis created, was intended to be enlarged, so as to include marriages 
which would not come within the scope of the English Act. See Ardaaer 
Cursetjee v. Perozeboye (2) as to the law before the Act. 

In the present case, there being no evidence of any marriage except 
a marriage according to Hindu rit-es, I am of opinion that the Act does 
not apply, and that the District Court had no jurisdiction to decree dis- 
solution. 


17 M. 247= 4 M.LJ. 73. 

[247] APPELLATE CIVIL. 

Before Mr, Justic^e Muttusami Ayyar and Mr. J^islice Best. 


Srinivasa Thatiiachar (Defendant), Appellant v. Bam^ 

Ayyan and another (Plaintiff and Defendant No. 85), Respondents * 
[28rd March and 7th September, 1898.] 

Revenue Recovery Act — (Madras) Act II of 1864, Section 35 — Payment of arrear:^ of 
village revenue by the assignee of a mortgagee of portion of the village property— 
* Defaulter' — Registered and real oivncrs. 

The plaintiff was assignee of a mortgagee o^ 38Bh pangus in a village consist- 
ing or 5i|th pangus Having sued the executants of the mortgage and obtained 
a decree in 1885, he in 1887 and 1888, paid certain arrears of revenue due from 
the village, in order to iircvenl its sale. In 1888, the jilaintiff’s 38Jih pangtis 
were sold in execution of the decree of 1885 to the 85th defendant subject to a 
charge for the amount of the revenue arrears jiaid by the plaintiff . In j8go the 
plaintiff instituted the present suit to recover from the entire village and from 
the defendants Nos i to 84 personally the amount of these arrears: 

Held, that the 85th defendant, as also the 38Jth shares purchased by him, were 
liable for the debt conjointly with the remaining shares and the other defend- 
ants, the plaintiff having by payment of the arrears acquired a charge upon the 
land under Section 35 of the Revenue Recovery Act ; 

that not only registered proprietors but real owners and their holdings may be 
treated as defaulters within the meaning of Section 35 of that Act. Seshagiri v. 
Pichu, II M. 452 followed. 


♦Appeal No. 151 of 1891. 
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Appeal against the decree of L A Campbell District Judge of Salem, 
in original suit No 9 of 1890 

The District Judge decreed in favour of the plaintiff and the 86th de- 
fendant, and dismissed the suit as against certain other defendants The 
remaining defendants preferred this appeal 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment delivered by the High Court 

Pattahhirama Ayyar, for appellants 

Oovinda Menon, for respondent No. 2 

Parthasaradhi Ayyangar and TiTuvenkatachariar, for respondent 
No 1 
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JUDGMENT 


Dest, j — The following are the facts of the case The plaintiff 
(now respondent) was assignee of the mortgagee of 38Jth [248] out of 51^th 
pangus of the agraharam of Byrojee effected by some of the pangudars 
on 8th January 1881 for a sum of Rs 8,245-7-5, borrowed to pay off the 
assessment, &c , due on the whole agraharam As such assignee plaintiff 
brought a suit (original suit No 2 of 1884) against the executants of 
the mortgage and obtained a decree on 22nd June 1805 While the 
above suit was pending, the agraharam was again advertised for sale for 
arrears of revenue, &c , which plaintiff paid off and instituted original suit 
No 2 of 1086 for recovery of the amount so paid and obtained a decree 
for the same with interest on 27th August 1000 While original suit No 2 
of 1006 was pending arrears accrued for subsequent faslis, and to prevent 
the sale of the properties foi such arrears plaintiff paid a sum of Rs 
3,618-2-7 on the 13th Apiil 1887 and a further sum of Rs. 1,707-7-0 
on the 4th May 1808 In execution of the decree in original suit No 2 
of 1884, the 38^th pangus were sold on 24th September 1008, when 85th 
defendant purchased tlie same tor Rs 11,000 The suit, out of which 
the present appeal has arisen, was instituted by plaintiff in 1090 to recover 
from the entire agraharam and from defendants 1 to 84 personally the 
amounts paid in 1007 and 1088, with inteiest, costs and further interest 

The District Judge has found some of the defendants to have no in- 
terest in the agraharam and therefore to be not liable, but against the 
rest, except the 85th defendant , he has given a personal dercee He has 
also exempted from liability for the debt the SSjth pangus purchased by 
85th defendant at the sale in execution of the deciee in original suit No 
2 of 1884, but has made the debt a charge on the remaining 13 pangus 
Hence this appeal by defendants 1, 4, 5, 10, 17,’ 50 to 02, 00, 69, 74, 70 
and 81 

The first objection urged on behalf of the appellants is that m pui- 
chasing the 38Jth pangus at the sale in execution of the decree in oiiginal 
suit No 2 of 1884, 85th defendant was merely a benamidar for the 
plaintiff, and that the latter being th(3 real purchaser, the charge is extin- 
guished under Section 101 of the Transfer of Property Act On the issue 
whether the plaintiff was the real purchaser of the 38Jtli shares, the 
District Judge’s finding is that, though there are reasonable grounds for 
the defendants suspecting such to be the case, they have failed to prove 
it Such also is our finding after a careful consideratton of the [ 210 ] 
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im evidence on both sides. It is, therefore, unnecessary to consider the ques- 
Sep,. 7a raised with reference to Section 101 of the Transfer of Property Act. 

- Other contentions on behalf of the appellants are (i) that none but 

Appel- registered holders of shares in tlie agraharam can be held personally 
liable for the claim of the plaintiffs, and (ii) that the District Judge has 
CiVILa exonerating from such liability the 85th defendant and the^ JS^th 

-- shares of the village purchased in his name. 

17 M. The District Judge's finding is that the SBJth shares \vere sold subject 

247«4 to these encumbrances, but that nevertheless the shares must be held to 
^*n**^* be not liable for the same. His reasons for this finding are as follows: — A 
payment made by a mortgagee or other incumbrancer to save lands from 
sale for arrears of assessment is declared by Section 35 of Act II of 1864 
(Madras) to be a charge upon the land which should ‘‘ only take priority 
over other charges according to the date at which the payment was 
made.” Plaintiff is, therefore, qua such payment in the position of a 
mortgagee, and the decision in Shaih Abdulla Satba v. Ha}i Abdulla (1) 
is authority for the position that what is sold by the Court in such cases 
18 the right, title, and interest of the mortgagor as it stood at the date of 
the mortgage, and such being the case, it cannot be affected by the state- 
ment in the sale proclamation that the auction sale was subject to such 
incumbrances. It is difficult to follow the Judge’s reasoning. It being 
found as a fact that the 38|th shares w’ere sold subject to the charge, 
there seems no reason why the purchaser at such sale should be allowed 
to hold the same free of the charge. 

As the arrears were due on these 38^ th shares as well, there is no 
reason whatever for exonerating them from liability for a proportionate 
share of the charge in any case 

As to the contention that only registered owners can be treated as 
defaulters within the meaning of Section 25 of the Revenue Recovery Act, 
and consequently, the Lower Court’s decree is bad in so far as it makes 
defendants who are not registered holders also liable for the money due to 
plaintiff, the answer is to be found in Seehagiri v. Pichu (2). As there 
pointed out, the right which the Government has to proceed against the 
registered pro- [ 260 ] prietor in no way alters the liability of the real owner 
or of his holding for the aiTears of revenue. Registered holders and their 
property are declared liable at the option of Government, in order that 
Gk>vernment may not be hampefed in the collection of revenue by being 
compelled to hold complicated inquiries as to real ownership. But, never- 
theless, the revenue is a debt due from the real defaulter and a charge on 
the holding. 

The remaining question is whether the decree is correct in so far as it 
makes the defaulters jointly and severally liable. As the entire holding 
was liable for the revenue to Government, it must, I think, be held to be 
similarly liable to the plaintiff who has, by payment of the arrears, acquired 
a charge upon the land under the provisions of Section 35 of the Revenue 
Recovery Act. 

As to the liability of defendants 58 to 60 (appellants Nos. 6 to 8) no 
issue appears to have been asked for in the Lower Court. 

The result is that the 85th defendant, as also the 38ith shares pur- 
chased by him, must be held liable for the decree debt conjointly with the 
remaining shares and the other defendants. The Lower Court’s decree 
will be modified accordingly. 

<i) 5 B. 8 (13). (;2) 11 M 452. 
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[281] APPELLATE CIVIL 

B( f()ir Sir Arthur J. H Colima, Kt , Chief Justice, anrf 
^^r Justice Davies 


Peuumal Udayar and another (Plaintiffs), Appellants v 
Kuishnama Chettyar \nd another (Defendants), Respondents * 

[29trli Januar\ and 6th March, 1094 ] 

Revenue Recovery Act — Madras Act II of 1864 — LtabtlUy of purchaser at a sale, who 
enters into possession of the purchased property, to account for mesne profits to 
the person in whose favour the decree is subsequently reversed. 

A purchaser of property at a sale Under the Revenue Recovery Act, who 
enters into possession thereof, is in rightful possession until the decree is set 
aside He is npt, therefore, a trespasser and liable to make good any loss sus- 
tained by the rightful owner by being kept out of possession ; but he is bound 
to account for mesne profits, the calculation of which is to be based on a proper 
discharge of the stewardship of the property Dakshma Mohun Roy Chow- 
dhry v Saroda Mohun Roy Chowdhry (i) cited and followed 
Appeal against the decree of P Dorasawmy Ayyar, Subordinate 
Judge of Salem, in original suit No 13 of 1891 

The facts of this case appear sufficiently for the purpose of this report 
from the judgment of the High Court 

The Subordinate Judge dismissed the suit, and the plaintiffs prefer- 
red this appeal 

The Advocate-General (Hon Mr Spriiig B}anso)i), Mr N 01 ion and 
Subrarnanya Ayyar, for appellants 

Bhashyam Ayyanyar and Desihachariar, for respondents 

JUDGMENT 

The defendants were m possession of the niittah of Sundamangalam 
for the faalis 1293 to 1290 as purchasers in a sale made under the Revenue 
Recovery Act It was ultimateH held in a suit brought by the plaintiffs 
that the sale was irregular, and they were reinstated in the mittah as part- 
proprietors thereof They now sue for their share of the mt^sne profits 
derived while the defendants were in possession 

The Subordinate Judge found that they were entitled to recover 
the same, but, on taking accounts, it was found that defendants 
[ 282 ] had realized no net profits, their expenses having exceeded their 
receipts, and plaintiffs’ claim was therefore dismissed 

* Appeal No. 24 of 1893 
(i) 20 I A 160 


The appellants must pay the 1st respondent’s (plaintifl’s) costs of 
this appeal They are entitled to their costs on the 30^th shares from 
second respondent (05th defendani:) and must themselves bear the rest of 
their costs 

As to the memorandum of objections, I find the Judge has given no 
reasons for disallowing interest subsequent to the date of the suit 

I am of opinion that plaintiff is entitled to interest at 12 per cent per 
annum till the date of decree, and at 6 per cent per annum from that date 
to date of payment on the amount decreed, including costs 
The decree will be further modified accordingly. 

Muttitsami Ayyar, J — I concur 
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|3§4 Plaintiffs appeal on two main grounds. The first is a point of law, 

MaeCE defendants were in the position of trespassers and wrong-doers, and 

6, were, therefore, liable to account to plaintiffs for such loss as they sustained 

- by being kept out of possession, and the question was not what amount 

Affel- profits the defendants had actually realized, but what they might and 
late ought to have realized. The learned Advocate-General, in support of the 
Civil, plaintiffs’ contention, first referred to Mayne On Damages (page 417) for 

the authority that an “ action for mesne profits is in origin an action of 

17M.2S1. “ trespass brought after a judgment in ejectment to recover damages for 
the previous occupation of the land.” And he then referred to several 
decided cases Bijjnath Pershad v. Badhoo Singh (1), Hurruc Lall Shaha 
v. Sreenihash Karmoitar (2), Ghoogly Sahoo v. Chiindee Pershad Misser (3), 
Tiluck Chand v Soudamini Dasi (4), Brojendro Coomar Roy v. Madhuh 
Chunder Ohose (5), and Shitah Dei v. Ajudhia Prasad (6), where 
it has been held that the possession of a party who had no right to 
possession was the possession of a wrong-doer, and that the party 
entitled to the possession was entitled to recover as mesne profits all loss 
sustained by him by being kept out of possession whether or not the party 
in possession had himself derived profits. But we are referred, on the 
other hand, to a late ruling of the Privy Council where a different view of 
the matter is taken Dakshina Mohun Roy Chowdhry v. Saroda Mohun Roy 
Ghoxvdhry (7). In that case it w’as held that the party in possession was in 
bona fide possession, because he was in possession under a decree of Court, 
and, until that decree was reversed, he was in rightful possession. In this 
case the defendants' possession was obtained from the Revenue authorities 
and it was confirmed by a decree of the Salem District Court. They were, 
therefore, in rightful possession untill that decree was reversed, as it was 
by this Court on appeal, not however on the merits, but on a technical 
irregularity in the sale. Their Lordships then lay down this rule: ” Of 
course he is bound to account for mesne profits, for all rents and 
[283] profits which he has received or which without wilfull default he 
” might have received. But if owing to circumstances beyond his control, 
“ and still more if, in consequence of some wrongful conduct on the 
” part of his opponent, he has received less than what he has had to 
pay for the preservation of the estate, it would seem to be in accordance 
“ with justice, equity and good conscience, there being no specific rule 
” to the contrary, that he should recover the difference on the final 
” adjustment of accounts." This is a clear exnosition of the law applicable 
to this case, and the question therefore is not what damages are plaintiffs 
entitled to, but whether the defendants have conducted themselves properly 
in their stewardship. That is the second main ground of the appeal. 
It is contended that as regards collections the defendants were negligent, 
and as regards expenses were extravagant. Nothing has been urged 
to convince us that the Subordinate Judge was wrong in his conclusion 
that the defendants used all due diligenoe to collect the rents. His 
reasons are stated in paragraphs 14 to 16 of his judgment, and we concur 
in them. The defendants were Chettis who h^ paid a large sum for 
the mitta, and it stands to reason that, for their own benefit, they would 
have done their best to get every penny they could out of the ryots, and if 
they did not get more it was due to the obstruction caused hy the 
plaintiffs themselves, who it is said, instigated the tenants by various means 

(i) 10 W.R. 486. (2) 15 W.R. 428. (3) 21 W.R. 246, 

(4) 4 C. 566. ( 5 ) 8 C. 343 (6) 10 A. 13. 

(7) 20 I.A, 160, 
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to resist the defendants and put difficulties m their way (Vide the evi- 1894 ' 
dence of the second defendant as defence sixth witness and of the defence 
seventh witness, one of the mittadars ) Moreovei iL would appear that ^ 

the collections made by the plaintiffs since they have been m possession 

do not on an average nearly come up to those made by the defendants Appel- 

The defendants admit a sum of Rs 32,000 odd as their collections for the late 

BIX years they were in occupation, and the correctness ol this sum has Civil 
not been seriously impugned, but it seems that duiing the three years the ' 

plaintiffs have regained possession only Rs 8,000 have been collected (see 17 M. 251 , 
second defendant’s evidence), which is on an aveiage only half the amount 
that was collected by the defendants per annum, and this is a favourable 
estimate, for plaintiffs’ own twelfth witness says the plaintiffs’ half share 
of the collections for the three years has been only Rs 3,200, making a total 
collection of only Rs 6,400 in three years as compared with the defend- 
ant’s collection of Rs 32,000 in six yeais So that there is no giouud 
whatever for holding [264] that the defendants weie remiss in gatheimg 
in the rents As regards the expenses, objection is chieflv taken to the law 
charges which defendants put down at Rs 6,208-9-8 The Subordinate 
Judge, disallowing certain iteftis, reduced the claim by some Rs 1,500 
to Rs 4,725-15-10 We have no reason to consider the amount allowed to 
be excessive The defendants were bound to exchange pattahs and 
muchilikas with the tenants before they could recover their rents, and it 
was owing to the contumaciousness of the tenants, instigated m some 
instances by the plaintiffs, that these expenses in litigation were incurred 
Considering that the cases went to three Courts — the Revenue Court, the 
District Court and the High Court — the amount allowed as proved to 
have been spent was not unreasonable Whethei thev were suits rightly 
brought or wrongly brought it is now impossible to decide, for in the 
second appeal to the High Court they w’ere thrown out on the sini} le 
ground that the defendants had been held in the other suit not to be tlie 
landlords There is nothing to show that the defendants were not justified 
in bringing these suits, and it is highly probable that if they had not 
brought them, they would not have collected as much as they did, and 
then the plaintiffs would have turned round and charged them, and peiliaps 
rightly charged them, with wilful default The charges incurred for 
establishments were also objected to, but they were pretty much the same 
as had hitherto been incurred, and were found to be reasonable and 
necessary. We therefore disijllow the appeal on the merits also 

A plea of bar by limitation to the plaintiffs’ suit was overruled by the 
Lower Court, but was again urged in this Court We agree with the 
Subordinate Judge that the decision of the point in question, namely, the 
year of age at which first plaintiff was to be considered as having attained 
hiB majority, is governed by the case cited, Rudra Prokaah Misser v 
Bhola Nath Mubher^ee (1), and that there was, therefore, no bar to his suit 
The result, however, is that the appeal fails and it is dismissed with costs 
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[288] APPELLATE CIVIL. 

Before Sir Arthitr J. H. Collins, Kt.^ Chief Justice^ and 
Mr. Justice Shephard. 


Orr and others (Defendants), Appellants v. Sundra Pandia 
(Plaintiff), Respondent.* [12th and 22nd December, 1898.] 

Limitation — Limitation Act — Act XV of 1877, Section 28 — Limitation in relation to 
persons in undisturbed possession. 

The law .of limitation operates against parties who have been guilty of delay 
and in favour of persons in possession. Section 28 of the Limitation Act has 
no application to persons who are in possession and who have had no occasion to 
sue for recovery of possession. 


I Pi, 20 M .W (311); R.. 20 li 270 (277) ] 

Second appeal against the decree of T Weir, District Judge of 
Madura, in appeal suit No. 16 of 1892, reversing the decree of Venkata 
Rengaiyar Avergal, Subordinate Judge of Madura (East), in original suit 
No. 38 of 1890. 

The plaintiff in this suit sued for possession of a certain village which 
he alleged liad been leased to him by the zemindar in 1888. The defend- 
ants, the lessees of the zemindari, alleged that the lease had been 
obtained by fraud. The Subordinate Judge dismissed the plaintiff’s suit, 
but the District Judge reversed the decree and gave a decree in favour of 
the plaintiff, on the ground that the zemindar, from whom the defendants 
derived their rights, had failed to obtain the cancellation of the plaintiff’s 
lease on the ground of fraud within three years of its execution, and that 
the defendants were barred by the Limitation Act from contesting the suit 
on the ground of fraud. 

Hence this appeal by the defendants. 

Bhashyarn Ayyangar^ for appellant. 

Mr. K, Brown, for respondent. 

JUDGMENT. 

The District Judge has disposed of the appeal on a point of law with- 
out deciding the issues of fact which are raised. Assuming that the execu- 
tion of the lease by the late zemindar [288] in the plaintiff’s favour was 
obtained by fraud, he has held that, witn reference to the fifth issue, it is 
not open to the defendants now to raise the plea of fraud, because a suit 
by them to set aside the plaintiff’s lease would be barred by limitation. 

The case cited by the District Judge certainly furnishes some authority 
for the view adopted by him — Jugaldas v. Atnhashankar (1), Hargovandas 
Lakhmidas v. Bajihhdi Jijibhai (2), and Sundaram v. Sithammal (8). 
In our opinion, however, this view involving^ the proposition that a party 
in possession may be affected prejudicially by the law of limitation is 
unsound and cannot be maintained. 

The Act XV of 1877 is an Act relating to the limitation of suits and 
does not in terms refer to defences. Section 28 presupposes a person who 
by force of limitation has already lost his remedy by suit for possession, 
for such a person it declares that his right to the property shall be ex- 
tinguished. To persons who are in poss ession and hav e had no occasion 

♦ Second Appeal No. 406 of 1893. 

(2) 14 B. 222. (3) lb M. 311. 


(i) 12 B 501. 
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to sue for recovery of it, the section can have no application. If it was in- 
tended that the right to property should be lost in all cases where the time 
for enforcing the remedy had expired, Section 28 would have been unneces- 
sary or would have been differently worded In addition to the circum- 
stance that defences are not generally brought within the scope of the Act 
(see In re Marshfield (1) ), the case of set off being an exceptional one, 
the principles on which the law of limitation is founded do not justify 
its extension to a case like the present {Edmunds v Waugh (2) ) 
Qenerallv the law of hmitation operates against parties who have been 
guilty of delay and in favour of persons in possession One of the main 
objects of the law is to quiet long-continued possession and to obviate the 
injustice which may ensue upon the enforcement of stale demands Here 
the defendants, who for the purposes of tins judgment may be identified 
with the zemindar, are m possession Being in full enjoyment of the pro- 
perty, and not being attacked by the plaintiff, they had no occasion to seek 
for the judicial cancelment of the lease under which the plaintiff claims 
If either party can be said to have been guilty of delay m prosecuting his 
remedy, it certainly was not the defendants, and it is they, rather than the 

F laintiff, who are likely to suffer by the lapse of time for the burden of 
2871 proving the fraud, and thereby displacing the plaintiff's title rests on 
the defendants. The construction which it is sought to put on the Limi- 
tation Act would tend to defeat the policy of the Act and to disturb rather 
than quiet possession (see remaiks of Jardine, J , in Hargovandas 
Lakhmidaa v Bajibhai Jijihhai (3) ) In our opinion the defence which 
the defendants raise is not affected by the Act of Limitation and therefore 
the appeal must be remanded for trial oiv the merits We must point out 
that the acts of the zemindar after the execution of the lease to the de- 
fendants can have no material bearing on the case The question is whether 
after having notice of the fraud and before executing that lease, he elected 
to avoid the lease to the plaintiff or not to avoid it If he made no election, 
the right to rescind remained to him {Clough v London and North-Western 
Railivay Company (4) and The Lindsay petroleum Company v Hurd (5) ) 
The decue must be reversed and the appeal remanded. Costs to abide 
result 
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APPET.LATE CIVIL 

Before Sir Arthur J. H Collins, Kt , Chief Justice, and 
Mr Justice Shephard 


Branson (Plaintiff), Appellant v. Apfasami and others 
(Defendants), Respondents.^ [22nd, and 23rd February, 1094.] 

Infant — Minor — Next fnend — Solicitor's cost^ for proceedings undertaken on the next 
friend's instructions — Repudiation of the proceedings by the minor on attaining 
majority. 

A solicitor cannot recover the costs of litigation incurred by the next friend 
of a minor on his behalf from the quondam minor, who, on coming of age, 
repudiates the proceedings, there being no relation of contract between them 

♦ Original Special Appeal No i6 of 1893. 

(i)LR 34 Ch D 721 (2) LR. I Eq 418 (3) 14 B. 222 

(4) L.R. 7 Ex 35 (5) LR 5 PC 221, 
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Assuming that the legal proceedings were in the nature of necessaries, the 
next friend is the person responsible to the solicitor Watkins v. Dh%nnoo 
Baboo (i) distinguished. 

(R., 22 M. 314 (316) ] 

Appeal against the decree of Mr. Justice Wilkinson sitting on the 
original side of the High Court in civil suit No. 126 of 1891. 

[ 288 ] The facts of the case appear sufficiently for the purpose of this 
report from the judgment of the Appellate Court. 

The Advocate-CJeneral (Honorable Mr. Spring Branson), for appellant. 
Mr. K. Brown, for respondents. 


JUDGMENT. 

This is an action by a solicitor to recover from the defendant costs 
incurred by the next friend of the defendant in litigation undertaken on his 
behalf. The principal suit thus prosecuted in the interests of the defendant 
was instituted in 1882, and was still pending in 1887, when, in the month 
of November, the defendant came of age. In January 1888 the defendant 
having resolved to abandon the suit, caused an application to be made 
by other solicitors for the dismissal of the suit. The learned Judge, who 
tried the case now under appeal, found with regard to the first issue that 
it was not shown that the proceedings undertaken on the defendant’s 
behalf were necessary and proper for the protection of his interest, and it 
was argued before us that this finding was contrary to the weight of evi- 
dence. In the view taken by us it is not necessary to discuss this question, 
for assuming that the circumstances relating to the defendants’ estate were 
such as to justify and require the proceedings taken by the next friend, 
we are of opinion that the present action at the suit of the solicitor 
against the defendant cannot be maintained. It must be observed that 
no question arises as to the rights of the next friend against the quondam 
minor plaintiff, nor as to the right of the solicitor against the next friend. 
In the order made on the application of the present respondent dismissing 
the suit of 1883, provision was made in accordance with the terms of 
Section 452 of the Civil Procedure Code for the payment by him of the 
costs which might have been paid by his next friend. It is not 
necessary for us to say whether under any circumstances the next friend 
might, notwithstanding the language of that section, be entitled to any 
further rights against the quondam minor. On the other hand, as regards 
the right of the solicitor against the next friend, there can be no doubt, and 
he has in fact obtained a decree against him in the present suit. Not 
contented with that, he also asks for relief against the quondam minor. 
We are at a loss to understand on what principle a person who has con- 
tracted with A can have a right of action against B when it appears that, at 
the time of the contract, B was not competent to appoint an agent; and, 
moreover, [ 289 ] that immediately .on attaining majority, he has repudiated 
the acts of A. The general rule is that “ liabilities are not to be forced on 
“ a man behind his back ” — ^per Bowen, L. J., in Flack e v. Scottish Im- 
perial Insurance Company (2), and the present case cannot be brought 
within the case provided for by Section 70 of the Contract Act, to which 
section indeed, no reference was made in the argument. It was contended 
that the services rendered by the plaintiff to the minor were in the nature 
of necessaries and that, therefore, the action would lie, but there is really no 
analogy between the cases, for here there was the next friend responsible to 


(i) 7 C 140. 
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the plamtifi and from him, if necessary, funds might have been obtained 
The fact that he was unwilling or unable to supply funds is no reason 
for giving the plaintiff a supplementary light of action against anotlifT 
person The decision in Waikina v Dhunnoo Baboo (1) has no bearing on 
the present case, for there the defendant was still a minor, and there had 
been no repudiation of the acts done for the protection of his e^ate 
Seeing that there was not, and in point of law could not be, any relation 
of contract between the plaintiff and the defendant, and that there was 
such relation between the plaintiff and another person, and considering 
moreover that the services in respect of w^hich the act is brought were not 
accepted, but repudiated by the defendant on his attaining majority, we 
are of opinion that no obligation to pay the plaintiff m respect of those 
services has been established In addition it appears that any cause of 
action which the plaintiff might have had is barred by limitation As has 
been shown notice of the defendants’ resolve to abandon the litigation 
was given in January 1800, and the present suit was not brought till 
Apnl 1891 By that notice in our judgment there w^as effected a deter- 
mination of the suit or business within the meaning of Article 04 of the 
Schedule to the Limitation Act It is immaterial that the order passed on 
the defendants’ application was not issued till a inter date For these 
reasons we think the snit was rightly dismissed and we dismiss the 
appeal with costa 

Oranf, attorney for plaintiff 

Champion & Bihgiri, attorneys for defendants 
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[ 260 ] APPELLATE CRIMINAL 
Before Mr, Juafue Muftuaami Aijyar and Mr Justice Best 


Quekn-Empress V Mannatha Achaui * [27th October, 1893 ] 

Ciimtnal T^rocedure Code — Act X of 1882, Sections 4, 488 — 'Adultery' — Indian Penal 
Code — Act XLV of i860. Section 497 

A Wife petitioned for maintenance for herself and child agamst her husband 
under Section 488 of the Criininal Procedure C ode The husband did nut 
refuse to maintain his wife, but the petitioner refused to live with him he 
kept a concubine 

Held, that the word ‘adultery’ in Section 488 of the Criminal Procedure 
Code must, by virtue of Section 4 of the Code, be construed with reference to 
the definition of the term irf Section 497 of the Indian PenaL Cqde Conse- 
quently ti husband’s immorality which does not amount to ' adultery ’ or involve 
the degradation of a married woman being brought into the society of a con 
cubine is not suflicient ground for a wife’s refusal to live with her husband 
An offer to maintain a wife must be an offer to maintain with the considera- 
tion due to her position as a wife Marakkal v Kandappa (2) cited 
Per Best J — It is very doubtful if the framers of Section 488 of the Code 
of Criminal Procedure intended the word ‘ adultery ' as used therein to have 
the limited meaning given to it in the Penal Code The wrong done to the 
wife is in no way affected by the circumstance of her husband’s concubine 
being married or unmarried or, in case of her being married, whether it is with 
or without her husband's consent or collusion that she is living in such concu- 
binage In face however of Section 4 of the Criminal Procedure Code, no 
other interpretation of the term ‘adultery’ is possible than the limited inter- 
pretation contained in the Penal Code 
[O vemiled, 20 M 470 (F.B .)=7 M L J 303--2 Weir 645 ] 

* Criminal Revision Case No 499 of 189J 
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Case referred for the orders of the High Court under Section 488 of 
the Criminal Procedure Code by M. Hammick, Acting District Magistrate 
of South Arcot. 

The facts of the case appear sufficiently for the purpose of this report 
from the foregoing and from the judgment of the High Court. 

Parties were not represented. 

JUDGMENT. 

Muttusami Ayyau, J. — The term * adultery ’ in Section 488, Crimi- 
nal Procedure Code, must be construed with reference to its definition in 
Section 497 of the Indian Penal Code. There is no [ 261 ] finding in the 
present case that the concubine is a married woman, and the Joint Magis- 
trate seems to suppose that every illicit connection with a woman, whether 
she is married or not, and whether, if married with her husband’s consent 
or connivance or not, is adulterous. This view cannot be accepted as the 
legal conception of adulterjs and the ground on which the Joint Magis- 
trate rests his decision cannot be supported without further inquiry. 
The complainant stated in her evidence that her husband insisted on her 
getting her meals from the concubine, and it was held in MarakUal v. 
Kandappa (1) that the offer to maintain must be an offer to maintain with 
the consideration due to her position as wife. A question may therefore 
arise, if the complaint is well founded, whether the offer made is sufficient 
within the meaning of the proviso of Section 488. In his explanation to the 
District Magistrate the Joint Magistrate states that he has never followed 
the ruling of the High Court in criminal revision case No. 574 of 1884, 
because, in his opinion, it is directly opposed to the wording of the section 
and has always seemed to him unintelligible. I would here point out to 
the Joint M^istrate that it was his duty to have either followed the 
ruling of the High Court, or if he doubted its correctness, to have referred 
the matter to that Court for reconsideration. There may be oases in which 
the husband may not bring the concubine into the family house, or may 
arrange for the concubine not coming into contact with his wifa» and for 
the society of the former not being forced on the latter. I am not prepar- 
ed to hold that either the husband’s immorality, which does not amount 
to adultery or involve the degradation of a married woman being brought 
into the society of a concubine, is sufficient ground for the wife’s refusal 
to live with her husband. I would set aside the order of the Joint Magis- 
trate and direct him to re-hear the case and pass fresh orders with refer- 
ence to the foregoing observations. 

Best, J? — It seems to me to be very doubtful if the framers of 
Section 4^ of the Code of Criminal Procedure intended the word ‘ adultery 
as used therein to have the limited meaning given to it in defining the 
offence of adultery in the Penal Code. The offence is against the husband, 
as is recognized in Section 199 of the Code of Criminal Procedure, which 
prohibits the Court from [ 262 ] taking cognizance of such offence except 
in the complaint of the husband or of some person on his behalf. Hence 
the necessity for the existence of a husband and absence of consent or 
connivance on his part to constitute such offence. But so far as a wife 
seeking an order for maintenance under Chapter XXXVI of the Code of 
Criminal Procedure is concerned, the wrong done to her is in no way affect- 
ed by the circumstance of her husband’s concubine being married or im- 
married, or in case of her being married, whether it is with or without her 
husband’s consent or collusion that she is living in such concubinage. 
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However, any other than the limited interpretation of the word as 
defined in the Penal Code is impossible in the face of the concluding clause 
of Section 4 of the Code of Criminal Procedure, which directs that all 
words and expressions used herein and defined in the Indian Penal Code 
and not hereinbefore defined (and the word adultery is not one of those 
hereinbefore defined) shall be deemed to have the meanings respectively 
“ attributed to them by that Code." 

I concur, therefore, in the order proposed by my learned colleague. 


17 M. 262. 

APPELLATE CIVIL 

Before Ml, Juatice Muttusami Ayyar and Mi. Juatice Beat 


Palaniappa Ciietti and another (Defendanta), Appellanta v. 

Periakaruppan Chetti {Plaintiff), Reapondent,* 

[I8th January, 1^4 ] 

Contract — Promissory note or bond executed in Foreign State — Liability determined by 
lex loci contractus — Suit upon consideration for the document — Lex fon. 

Where, according to the lex loci contractus, a promissory iiole or bond can- 
not, in the absence of registration, be a source of legal right, no action on an 
unregistered note or bond can be maintainedi Whether a suit will he upon the 
consideration for the instrument is a question of procedure, to be governed by 
the lex fort and in British India such a claim must either be stated in the plaint 
as an independent ground of claim, or treated as such and an i5*ute taken at 
the first hearing Valiappa v. Mohommed Khasim (i) cited and followed 
[263] Second appeal against the docree of T Weir, Distnct Jiid^ 
of Madura, in appeal suit No. 1 of 1892, confirming the decree of S. GopMa 
Chariar, Subordinate Judge of Madura (East), in original suit No 8 of 
1890, 

Suit to recover Hs. 2,793-18-6, being principal and balance of interest 
due on a plain cadjan kaikkanakku alleged to have been executed to the 
plaintiff by the first defendant, the undivided father of defendants 2 and 
3, on 16th Kartigai of Sarvajittu (30th November 1887) for Rs 2,587-0-6, 
after deducting Rs. 5 said to have been paid on account of interest on 
22nd Thai of Virothi (2nd February 1890), 

The instrument in question was as follows . — 

Received from Kulupirai Nachiappa Chetti 's son Pena Karuppan by 
Palaniappan, son of Sevvalpatti Murugappan, on 16 th Kartigai of 
Sarva]ittu year (30th November 1887). On looking into the account in 
respect of the memoiandum of interest which had been executed on 20th 
Arpisi of Tarana last (3rd November 1884), the sum found due (to you by 
me) IS Rs (2,587-0-6) two thousand five hundred and eighty-seven and pies 
SIX I shall pay this principal sum, together with interest thereon, at the 
rate of per cent per mensem within the hmited time of twelve months 

from this date and get back this memorandum of interest. To this effect 

(Signed) Palaniappan 


Witness — 


( ,, ) Euliparai, 

Pa. La. Vi. Ra. 

( ,, ) Chidambaram Chetti, 

I know. 
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The Lower Courts decreed in favour of the plaintiff and the defendants 
preferred this second appeal. 

Mahadeva AyyaVy for appellants. 

Bhashyam Ayyangar and Thiruvenkatachariar, for respondent. 

JUDGMENT. 

We agree with the Judge that the document is not an account stated, 
but a promissory note or bond. The balance acknowledged to be due 
upon the memorandum of interest is referred to therein only as the con- 
sideration for the promise to pay it with interest within twelve months 
after date. It is the lex loci contractus that determines the validity of a 
contract made in a foreign State. The document being executed in the 
Puducotta [264] territory, and no bond or promissory note being, accord- 
ing to the law of that State, operative for the purpose of creating any legal 
right unless it is registered, the suit cannot be supported as an action on 
the document 

The only other question which arises for decision is whether the 
decree can be supported by treating the suit as one brought upon the 
consideration for the document It is not necessary to decide for our 
present purpose whether it is a bond or promissory note. In either case 
it 18 not, in the absence of registration, a source of legal right according 
to the law of Puducotta. We are of opinion that the question whether a 
judgment may be given for respondent upon the consideration for the 
document is one of procedure governed by the lex fori. Though the 
account stated is mentioned in the plaint, it is mentioned as a part of 
transaction evidenced by the document and not as a distinct ground of 
claim, the date on which the cause of action arose being described as the 
date mentioned for payment in the document. But it is argued that a 
judgment may be given upon the consideration, though the plaint does 
not refer to it as a distinct count or as an additional ground of claim, and 
though no issue was taken in regard to it. 

According to English practice, a common count upon the consideration 
and special count on the bill are inserted in the declaration; but in India 
we are not governed by technical rules of pleadings. It is, however, 
necessary that it should be either stated in the plaint as an independent 
ground of claim or treated as such and an issue taken at the first hearing. 

As the plaintiff did neither in this case, the decree could not be 
supported as a decree upon the case disclosed by the plaint or as amended 
by the issues on which the parties proceeded to trial. This view is in 
accordance with the decision in Valiappu v Mahommed Khasim (1). We 
allow the appeal and, setting aside the decrees of the Courts below, direct 
that the suit be dismissed. 

Under the circumstances of this case we order that each party do 
bear his costs throughout. 
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1 ^ 



SYBl) dlTSSAIN V MADA KHAN 


17 Mad. 266 


Vi.i 


17 M. 265 

[266] APPELLATE CIVIL Jan 23. 


APPtL- 

LATE 

Sybd Hussain (Plaintiff) ^ Appellant v. Mada Kuan and others Civil. 

{Defendanta), Respondents * [22Dd and 28rd January ] 

Civil Procedure Code — Act XIV of 1882, Section 544 — ‘Any ground tomnion to all 17 M. 
the p^laintxffs or to all the defendants * 265 

Section 544 of the Civil Procedure Code presupposes a coinmori ground of 


decision affecting property in which both those who have appealed and those 
who have not appealed have an interest direct or indirect Thus a District 
Judge has no power undv Ihis section to reverse the decree of a Lower Court, 
given for a plaintiff in favour of a defendant who did not appeal and, in respect 
to property in which the other defendants who did appeal disclaim all interest 
Sriram Ghatak v Braga Mohan Ghosal (1) and Appa Rau v Ratnam (2) cited 
and followed Sesliadri v Krishnan (3) and Nagamma v Subha (4) distin- 
guished 

[Overruled, 30 M 470 (472) (F B.)=17 MJ.J 119=2 MLT 104, Dits , 30 C 429 
(432), D., 28 M 122 (124) = 1 S MLJ 28] 

Second appeal against the decree ot Manavcdan Raja, Acting Dis- 
trict Judge of Kuniool, in appeal suit No 64 of 1892, reversing the decree 
of V. Ranga Row m original suit No 79 of 1891 

The plaintiff sued to establish his right to certain property and to 
recovei fronri the defendants possession of the same The property con- 
sisted of two plots of ground marked respectively A and C m the survey 
of the village All the defendants except the sixth defendant laid claim 
to plot A only, vvhilslj the sixth defendant laid claim to plots A and C 
The plaintiff claimed the property on tlie ground that his late father had 
purchased it from the former owner, and the District Munsif decreed in 
his favour All the defendants except the sixth thereupon appealed, and 
the District Judge reversed the decree of the Lower Court in respect to the 
whole property on the ground that the alleged sale to the plaintiff’s father 
had not been established 

The plaintiff preferred this appeal 
Venhataaubbayyar, foi appellant 

Raniachandra Rau Saheb, Snraniulu Saatriai and Venkatiama Sarma, 
for respondents 

•JUDGMENT 

[266] The Judge’s finding is that there was no completed sale He 
gives his reasons for so finding, and it is not open to us in second appeal to 
consider that question of tact This appeal, so tar as the plot A is con- 
cerned, must therefore fail 

It is contended further with regard to the plot C, m winch the other 
respondents disclaim all interest, that sixth defendant not having appealed 
from the District Munsif ’s decree, the District Judge could not disturb 
that decree so tar as it affected this plot C On the other hand the fifth 
respondent’s vakil refers to the cases in Seahadn v Krishnan (3) and 
Nagamma v Subba (4) and urges that when the ground of decision is 
common, the Court is entitled under Section 544 of the Code of Civil 
Procedure to alter a decree in favour of a party who has not appealed, 

* Second Appeal No 1470 of 1893 
( i) 3 BLR App. 41. 

(3) 8 M 192. 


(2) 13 M 249. 
(4) II M. 197 



it Mad. 26t 


DEOistOira, EEW sfcRtSS 


[Vd. 


ilfti 

Jan. 23 . 

Appel- 

late 

Civil. 


17 M.265. 


even in respect of property in which those who have appealed disclaim 
all interest. We are not prepared to accept this contention. Section 
544 appears to us to presuppose a common ground of decision affecting 
property in which both those who have appealed and those who have not 
appealed have an interest either direct or indirect. This was the ground 
on which the decisions puoceed in the two cases cited. The present case 
is on all fours with that in Appa Rau v. Ratnam (1). The principle is that 
laid down by Jackson, J., in Sriram Ohatak v. Braga Mohan Qhosal (2) 
that ' the section applies only to decrees incapable of division and 
relates to property in which all the plaintiffs or all the defendants are 
interested. 

We therefore set aside the Lower Appellate Court’s decree so for as 
the land C is concerned and affirm it with regafrd to the land A. 

Appellant must pay the costs in this Court of the respondents other 
than the sixth defendant, who and appellant will bear their own costs. 


17 M. 267. 

[ 267 ] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr, Justice Best, 


Kora Nayar (Plaintiff), Appellant v. Ramappa (Defendant), 
Respondent * [7th December, 1893.] 

transfer of Property Act — Act IV of 1882, Section 83 — Deposit in Court by mort- 
gagor — Full and unconditional tender. 

The fact that a certain sum of money tendered under Section 83 of the 
Transfer of Property Act, and accepted by the mortgagee as the full amount 
due, is afterwards denied by him to be the full amount, and that the tender is 
accompanied by a claim to a registered receipt (to which the mortgagee agrees) 
and to the return of the title-deeds does not render the tender conditional and 
therefore invalid. Nanu v. Manchu (3) distinguished. 

Second appeal against the decree of W. C. Holmes, District Judge of 
South Canara, in appeal suit No. 137 of 1882, reversing the decree of J. 
Lobo, District Munsif of Kassargod, in original suit No. 329 of 1891. 

The facts of the case appear sufficiently for the purpose of this report 
from the foregoing and from the judgment of the High Court. 

The District Judge, setting aside the decree of the District Munsif 
in favour of the plaintiff, passed a decree for the defendant. 

The plaintiff preferred this appeal. 

Narayana Rau, for appellant. 

Madava Rau, for respondent. 

JUDGMENT. 

The Judge’s finding that the full amount was not tendered cannot be 
accepted. It is clear from the plaintiff’s petition that the amount of 
Rs. 674-3-9 was tendered in full discharge of what was due under the 
mortgage. Defendant agreed to accept the amount and to pass a receipt. 
He did not then say that the tender was deficient by annas 4-4 as is now 
pleaded. Reading the iWo petitions togeher, the reasonable inference 
is that defendant agreed to accept the tender in full satisfaction as provided 

♦ Second Appeal No. 437 of 1893. 

(2) 3 B.L.R. App. 41. 

^44 


( 1 ) 13 M. 249 . 


( 3 ) 14 M. 49 . 
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in Section 88 of the Transfer of Property Act. That such was the case is 
clear from the receipt registered by him on the [ 268 ] day that the present 
suit was brought, in which he has accepted this very amount in full dis- 
charge of the mortgage. 

It 18 next argued that the tender was conditional No doubt Section 
03 is silent as to a receipt But defendant not only waived the objection 
to this demand, but acceding to it, produced a draft receipt for approval. 
Nor do we think that the request for return of the title-deeds was a condi- 
tion vitiating the tender, as the section requires that the title-deeds should 
be deposited before the mortgagee takes out the money. 

As to the case m Nanu v Mdnehu (1) the mortgagor in that case 
appears to have insisted on the return of documents other than those 
which the mortgagee was bound to deposit under Section 83 

We therefore set aside the decree of the Lower Appellate Court and 
restore that of the District Munsif 

Bespondent must pay appellant’s costs in this Court and in the Lower 
Appellate Court. 


17 M. 26i. 
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Before Mr Justice Muttuaami Ayyar and Mr Justice Best 

Bhaoirathi (Plamtifl), Appellant v Anantha Charia 

AND OTHERS (Defendants), Respondents * [2nd October and 
22nd December, 1893 ] 

Hindu laitj — Motntenance — 5«i< to recover arrears of mauitenatne due under a per- 
sonal decree, and to establish a charge for future maintenance on the family 
property. 

A Hindu widow obtained a personal decree against hei father-iii-Iaw foi 
maintenance Her late husband’s five brothers were made parties to the suit, 
but no personal decree was made against them, nor did the widow ask that her 
maintenance be made a charge on the family property. On the death of her 
father-in-law, the family property devohed on his sons and grandsons, who 
sold certain of the property. There were arrears of maintenance due, and the 
widow instituted the present suit, m which she asked for a decree establishing 
her right to receive maintenance for her life and for the arrears of mainte- 
nance on the responsibility of the property * 

Held, (i) that the maintanancc not having been declared a charge upon the 
portion of the property which had been alienated, this property was free of 
any charge for her maintenance; 

[ 269 ] ( 2 ) that the arrears of maintenance constituted a personal debt of the 
plaintiff's deceased father-in-law, and that his sons and grandsons (the defend- 
ants) incurred his liability on his decease and were bound to discharge the 
same out of the family property; 

( 3 ) that the right to maintenance being enforceable against the de- 
fendants, the right to have it made a charge on the family property was en- 
forceable along with it. 

Second appeal against the decree of W. C. Holmes, District Judge 
of South Canara, in appeal suit No. 131 of 1892, reversing the decree of 
U. Babu Row, Distnct Munsif of Udipi, m original suit No 335 of 1891. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court 

♦ Second Appeal No. 304 of 1893 
(i) 14 M 49 
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The Pistrict Munsif decreed in favour of the plaintiff, but the Pistrioti 
Judge reversed the decree. The plaintiff preferred this appeal. 

Narayana Rau, for appellant. 

Ramachandra Rau Saheb, for respondents. 

JUDGMENT. 

Muttusami Ayyau, J. — Appellant is a Hindu widow and defendants 
1 to 16 are her husband’s brothers and nephews. In original suit No. 137 
of 1870 the former obtained a personal decree against Vadiraja Charia, 
her father-in-law, for maintenance at the rate of Rs. 30 per annum. To 
that suit her husband’s five brothers were also made parties, but there 
was no personal decree against them. Nor did appellant then ask that her 
maintenance be made a charge on ancestral or family property. Vadiraja 
Charia died since and defendants 1 to 16 repudiated their liability to pay 
maintenance under the decree passed against him. On the death of 
Vadiraja Charia, the family property devolved on respondents, and at the 
date of the suit there were arrears of maintenance under the former decree 
to the extent of lis 90. The first 16 defendants sold items of property 3 
and 4 to the 17th defendant, and appellant’s case is that the alienation can 
only be upheld subject to her claim for maintenance. The plaint prayed 
for a decree establishing her right to receive maintenance for her life at 
the rate of Rs. 30 per annum as per decree in original suit No. 137 of 1870, 
and Rs. 90 for an-ears of maintenance on the responsibility and by the 
sale of the properties 1 to 4 mentioned in Schedule A attached to the plaint, 
and such other relief as the Court might deem fit to grant in the circum- 
stances of this case. The District Judge considered that, [ 270 ] appellant 
was bound to have asked in the former suit that her maintenance be made 
a charge on the family property, and held that the present suit was barred 
by Section 43 of the Code of Civil Procedure. The District Judge further 
held that appellant’s claim against the 17th defendant must fail, and in 
support of his opinion he relied upon the decisions in Saminatha v. Ranga- 
thammal (1) and Rangamma v. Vohalayija (2). 1 do not think that the 

decision of the Judge can be supported except so far as it relates to the 
17th defendant. 

Appellant’s maintenance has not been declared a charge on the pro- 
perty alienated, and the District Judge was right in upholding the aliena- 
tion against her claim, I am also of opinion that neither of the cases relied 
on by the Judge is in point. In SaminafJya v. Rangathammal (1), both 
suits were brought against the same person, and it was held that no second 
suit should be brought to recover arrears of maintenance which might have 
been recovered in execution of the decree passed in the prior suit. The 
point decided in Rangamma v. Vohalayya (2) was that a personal decree 
for maintenance and a declaration that it is a charge on family property 
are two remedies referable to the same cause of action, viz.^ the right to 
receive maintenance, and that two separate suits cannot be brought in 
respect of the two remedies against the same defendant. 

In the present case appellant rests her claim to arrears on the ground 
that they constitute a personal debt of Vadiraja Charia and his sons and 
grandsons. Defendants 1 to 16 are bound to discharge it under Hindu Law 
from the family property which has devolved on them by right of survivor- 
ship. Their liability to pay their father’s and grandfather’s debt arose 
only on the death of Vadiraja Charia. 


18fl 


(i) 12 M. 285. 


(2) II M. 127. 
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Ab regards plaintiff’s claim to future maintenance, it is tenable against 
defendants 1 to 16, the ancestral property surviving to them and passing 
into their management only on the death of Vadiraja Ghana The right 
to maintenance being enforceable against them, the right to have it made 
a charge on family property is also enforceable along with it 

Though several grounds of claim are united in this suit, each ground 
of claim is good as against all respondents It is urged on respondent’s 
behalf that the suit is framed as if it was a suit [271] to execute the 
decree already passed in original suit No 137 of 1870, but the clause 
in the plaint which contains the prayer is open to the construction that it 
prays for relief similar to those in the former decree I would, theiefore, 
set aside the decree of the Judge and remand the case for disposal on the 
merits The costs incurred in this Court will abide and follow the result 
and be provided for m the revised decree. 
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APPELLATE CIVIL 

Before Mr Justice Muttusami Ayyar and Mr Justice Best 


Achutan Nayah {Defendant No 4), Appellant v Keshavan 
(Plaintiff), Respondent * [8th November, 1893 ] 

Mortgage — Right of a jenmt. who ts a judgntient- credit or, to sell the kanom right 
before the expiry of twelve years 

A jenmi, who has obtained a decree for arrears of rent, may sell the kanom 
before the expiry of twelve years such a sale does not put an end to the 
kanom, but only transfers the kanomdar’s interest to th^e purchaser at the 
execution sale 

Second appeal against the decree of A Venkataramana Pai, Sub- 
ordinate Judge of South Malabar, in appeal suit No 374 of 1892, modi- 
fying the decree of J F Pereira, District Munsif of Angadipuram, in 
original suit No 45 of 1892 

This was a suit to recover the sum of Rs 63-14-2, being principal 
and interest on account of arrears of porapad for the years 1065, 1066 and 
a portion of 1067, alleged to be due by the defendants on a kanom kychit 
executed by the first defendant to plaintiff’s elder brother, the late Neela- 
kandan Musad, on the 7th Edavom 1048 (19th May 1883) 

The plaintiff sued to recover the aforesaid arrears from first defendant 
personally, from the properties of first to third defendants’ tarwad, and 
by the sale of the kanom and value of improvements on the pioperties 
demised 

Defendants 1 to 3 and 5 were ex parte. 

The fourth defendant answered that the demise sued upon was [272] 
true, that the kychit simply provides for the payment of arrears of pora- 
pad with interest, that the value of kuyikoor improvements being an un- 
ascertained amount could not be sold for arrears of porapad, that first 
to third defendants and others mortgaged the plaint properties on a 
panayom right of 324 rupees and 5^ paras of paddy to him (fourth 
defendant) on the 6th April 1884, and on a further panyom rights of 
174 paras of paddy on the 18th April 1887 ; that, these rights were ad- 
mitted by the plaintiff in the matter of the execution of decree in original 


♦ Second Appeal No^. 417 of 1893 . 
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suit No. 70 of 1889; that, therefore, the kanom and the value of improve- 
ments were liable in the first instance for the above debts; that plaintifi 
could not have the kanom right sold before the expiry of twelve years 
allowed by the demise. 

The District Munsif decreed in favour of the plaintiff, but dismissed 
the suit against the fourth defendant. The Subordinate Judge set aside 
the decree dismissing the suit as against the fourtli defendant, and decreed 
that in default of the defendants paying the amount awarded by the 
Lower Courts, the plaintiff should recover the same by the sale of the 
first to third defendants’ interest as mortgagees under the plaintiff, free 
of the encumbrance created by the first defendant in favour of the fourth 
defendant, as well as from the first defendant personally, and from first to 
third defendants’ tar wad properties. 

The fourth defendant preferred this appeal. 

Sankara Me non, for appellant. 

Kantian Nambiar, for respondent. 

JUDGMENT. 

It is contended that the kanom right is not liable to be sold in satis- 
faction of the decree before the expiry of twelve years from the date of the 
kanom to first defendant. No doubt, according to the custom of the 
country, a kanom is, in the absence of a contract to the contrary, redeem- 
able only after the expirj^ of the period of twelve years. But this .custom 
cannot supersede the general rule of processual law that a judgment-credi- 
tor is entitled to attach and sell the judgment-debtor’s property. It is 
not denied that an ordinary judgment-creditor, who is not the jenmi, 
would be entitled to bring the kanom right to sale even before the expiry 
of twelve years. We see no reason why a jenmi, who is a judgment- 
creditor, should be in a different position. The right to set off arrears of 
rent against the kanom debt and value of improvements when the kanom 
becomes redeemable is [278] an additional security for the benefit of the 
jenmi, but it does not follow that he cannot sell the kanom at an earlier 
date if he has obtained a decree for arrears of rent. Such sale will not 
ordinarily put an end to the kanom, but only transfer the kanomdar’s 
interest, such as it is, to the purchaser at the execution sale. If the 
jenmi himself becomes the purchaser, he will be in no better position, 
except in that he will have a priority of claim as against fourth defend- 
ant’s panayams for arrears of rent, one of the customary incidents of the 
kanom. 

The decree of the Lower Appellante Court must be modified by strik- 
ing out the words free of the encumbrance created by first defendant in 
favour of fourth defendant.” In other respects the decree is affirmed. 

The cases referred to at the hearing, viz,, Achuta v. Kali (1) and 
Kanna Pisharodi v. Komhi Achcn (2) and Unnian v. Rama (3) are not in 
point, inasmuch as the question here did not arise in those cases. 

Under the circumstances of this case we direct each party to bear his 
own costs of this appeal. 


(I) 7 M. 545 (547)‘ 
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Before Sir Arthur J, H Collins, Kt , Chtei Justice, and 
Mr Jusiicc Shephard 


SuBBAMMAL (Plaintiff), Appellant v Hitddleston and others 
(Defendants), Respondents * [7th and 12th March, 1894 ] 

Chil Procedure Code — Act XIV of 1882, Section 13 — "Court of competent jurisdiction * 
The term 'competent jurisdiction’ in Section 13 of the Civil Procedure Code 
has regard to tfie pecuniary limit as well as to the subject-matter There is no 
authority for the general proposition that the competency of one Court as com- 
pared with another is affected by the circumstance that in the one case an appeal 
lies in the first instance to the District Court and in the other directly to the 
High Court. Mtsir Raghobardial v Sheo Buksh Singh (i) cited and followed 
Vithilinga Padayacht\ v. Vithilingi Mudalt (2) qualified. 

[Overruled, 29 M 19S (200) (F B.)=16 M L J 41=1 M.L T 25, F., 24 M 444 (447) . 

13 MLJ 134, R., LhR (Civil) n893— 1900) 053] 

_ _ [274] Appeal against the decree of E K Krishnan, Subordinate 
Judge of Malabar, in original suit No 26 of 1891 

The plaintiff in this suit sued to recover certain land and nrienne 
profits, resting his title thereto on a karar dated 14th July 1864 In a 
former suit in the same Court between the plaintiff and the first defendant 
it had been decided that the karar in question was a forgery, and the 
Subordinate Judge held that the present suit was barred by Section 13 of 
the Civil Procedure Code and dismissed the suit 
The plaintiff preferred this appeal 
Anandacharlu, for appellant 
Mr Gover, for respondents 

JUDGMENT 

We fully agree with the Subordinate Judge that the plaintiff is not 
entitled to any relief except with reference to the allegations made in the 
plaint In the plaint the plaintiff alleges as his title to the land, in res- 
pect of which he sues, a karar executed on the 14th of July 1864. If the 
plaintiff fails, or is unable to prove the execution of this karar by his 

lessor, it is clear that the suit must be dismissed. It is pleaded by the 

defendants that the question of the genuineness of this karar has already 
been decided m a suit between plaintiff and the first defendant, and that 
therefore it is. not now open to the plaintiff to rely on that title The 
former suit was brought in the same Court- and the issue tried with regard 
to this karar \fas identically the same as that raised in the present suit 
It is objected, however, on behalf of the appellant that the Court which 
heard the former suit was not competent to try the present smt, because 
in the former suit the value of the subject-matter was such that an appeal 

lay not to this Court, but to the District Court In support of this 

objection, we are referred to certain decisions in which it has been held 
that the judgment m a suit cognizable as a Small Cause Court suit is not 
binding in a regular suit between the same parties subsequently brought 
with regard to the same matter In the present case, where it was the 
very same Court that heard the two suits, we do not think that those 
decisions are applicable In Vithilinga Padayachi v Vithilinga Mudali (2) 

♦ Appeal No 66 of 1893 
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reference is made to the language of the Judicial Committee in the case 
in Misar Raghohardial v. Sheo Buksh Singh (1). It appears to have been 
[278] thought that, in considering the question of the competency of a 
Court within the meaning of Section 13 of the Code, the Judicial Com- 
mittee had regard to the question as to the tribunal to which an appeal 
would lie from such Court. We do not think that the language of the 
Judicial Committee really bears this meaning. In their judgment reference 
is made to the anomaly which would arise if the decree of the District 
Munsif were held to be binding on a superior Court, and it is observed 
•that this anomaly would not be removed by the fact that from both the 
Courts there would be an appeal, because from the judgment of the Munsif 
the appeal would lie to the District Court, and a second appeal only on 
questions of law would lie to the High Court. In the next sentence of 
the judgment their Lordships explain the meaning of the expression ‘ con- 
current or competent jurisdiction. ’ The term has regard to the pecuniary 
limit as well as the subject-matter, and with respect to both those condi- 
tions it is plain that in the present case the Court which heard the former 
suit was equally competent to hear the present suit. There is no authority 
for the general proposition that the competency of one Court as compared 
with another is affected by the circumstance that in the one case all appeal 
lies in the first instance to the Distnct Court and in the other directly to 
the High Court. In our opinion the suit was rightly dismissed. The 
appeal fails and is dismissed with costs. 


17 M. 27S. 
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Before Sir Arthur J* H. Collins, Kt.y Chief Justice, and 
Mr. Justice Davies. 


Seetharama Raju (Defendant), Appellant v. Bayanna Pantulu 
(Plaintiff), Respondent.^ [27th February, 1894.] 

Contract — Undue influence — Acquiescence by conduct — Lease for one year at a rental 
of more than Rs lOO — Registration — Registration Act — Act III of 1877, Section 
17 — Transfer of Property Act — Act IV of 1882, Sections 4 and 107. 

Where the owner of certain land exchanges it for certain other land, but 
takes a lease for one year of the former land and pays the rent thereof, and 
receives and- [ 276 ] retains the rents of thd land he has acquired by the ex- 
change, he shows so complete an acquiescence in the transaction that he can- 
not afterwards have it set aside on the ground of undue influence 
The fact that such a lease recites the fact of the exchange of the lands does 
not evidence the exchange, and as such create a title in land. Nor does the 
fact that the rent reserved under the lease is more than Rs. 200 create an 
interest in land of Rs. 100 and more in valiie so as to necessitate registration 
of the lease under Section 17 of the Registration Act. Such a lease falls under 
Section 107 of the Transfer of Property Act, the provisions of which section 
are. by Section 4 of the Act, supplemental to the Registration Act. 

Appeal against the decree of H. R. Farmer, District Judge of Vizaga- 
patam, in original suit No. 33 of 1891. 

The District Judge decreed in favour of the plaintiff and the defendant 
preferred this appeal, 

♦ Appeal No. 71 of 1893. 
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The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court 

Ramachandra Rau Saheh, for appellant 
Mr WedderbtiTn and Rangachanar, for respondent 

JUDGMENT 

The defendant ownpd some land called Bumpollem Agrahaiam, which, 
in 1875, lie exchanged, for the plaint land situated m the village of 
Thandrangi In 1008 a re-exchange of these same lands was made be- 
tween the defendant and tlie plaintiff, but the defendant then took upon 
lease for one year the Thandrangi lands, the ownership of which he had 
parted with in the re-exchange, and executed a cowle to the plaintiff, 
agreeing to give the land up if so required at the end of his year’s lease, 
which expired on the 31st March 1809 Defendant having failed either 
to take a fresh lease of the land or to vacate it, this suit was brought for 
the recoveiy of its possession, together with the mesne profits for the 
two years for which the defendant had held over The Lower Court 
decreed for the plaintiff as prayed 

Defendant appeals on several grounds, his chief contention being 
that he was not willing to make the re-exchange, and that the cowle he 
executed, admitting his tenancy of the plaint land for one year only, was 
obtained from him by the undue influence of the plaintiff and his servants, 
and he is, therefore, not bound by it He further contends that it is not 
admissible in evidence, not being registered The lease being set at 
naught on these grounds, he contends that he is entitled to retain possession 
of the plaint land, because he had been in adverse possession of it for 
[ 277 ] more than twelve years in 1888 e^en should the exchange of 1875 
be found not to have been operative 

There are two grounds on which it is urged that the cowle is inadn.is- 
sible for want of registration The first is that the document must be 
treated as evidencing the re-exchange of the lands, and as such it creates 
a title in land of Rs 100 in value Rut we cannot accept this view of the 
document, which is nothing more than it purports to be, namelv, a lease 
for one year The reference to the exchange is merely a recital therein as 
to how the plaintiff obtained his title as landlord from the defendant 
The actual exchange of the lands is not effected by this document The 
second objection is that, although the lease is only for a year, yet as it 
creates an interest m land of Rs 100 and more in value, the amount of the 
rent being Rs 206-4-0, it requires to be registered under Section 17 of 
the Registration Act But Section 107 of the Transfer of Property Act 
disposes of this objection After laying down that leases of immoveable 
property from year to year or for any term exceeding one year or reserving 
a yearly rent can be made only by a registered instrument it provides that 
all other leases of immoveable property may be made either by an instru- 
“ ment or by oral agreement ” Section 4 of that Act declares that this 
section 107 shall be read as supplemental to the Registration Act It 
follows that the lease in this case did not lequire to be registered 

As to the allegation of * undue influence ’ which the defendant urges 
as voiding his execution of the cowle, he certainly has adduced evidence 
showing that pressure was brought to bear upon him It is highly prob- 
able too that it was not with his full and free consent that he gave way 
to the wishes of the plaintiff, a powerful landholder, in whose employ he 
also was at the time A contract made under such pressure is, however, 
not void, but only voidable Had the defendant done nothing beyond 
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1814' executing the lease deed, we should probably have found him entitled to 
Feb. 27. score. But instead of attempting to repudiate it by not 

*1111 II, acting up to it or by other means, we find the defendant not only paid 

Appel- l>he rent due under it for the whole year, but he also received and kept 
LATE rents of the Burripollem land. All this indicates so complete an 

Civil, acquiescence in the arrangements that had been made subsequent thereto, 

that we are unable to declare that the defendant is not now bound by 

17M.27S* them for want of [ 278 ] his consent. A great deal of argument was ex- 
pended both in this and in the lower Court as to whether the defendant 
was or was not estopped under Section 116 of the Evidence Act from 
denying the plaintiff’s title. It was contended on the strength of the 
decision in Lai Mahomed v. Kallanns (1) that that section applied only to 
oases in which the tenants had been put into possession of the tenancy 
by the person to whom they have attorned and not to a case such as this, 
in which the tenant was previously in possession. We are, however, 
not called opon to decide the question, which is one not altogether free 
from difficulty, for we find that as a fact the defendant became the tenant 
of the plaintiff under the document. So that even if the defendant were 
allowed to dispute the plaintiff’s title, it would be found against him as a 
matter of fact that the plaintiff was his landlord. 

Another objection taken to the suit that it was not brought in the 
name of the Maharajah of Vizianagram, but of his agent, is frivolous, 
for we find the plaint is actually signed by the Maharajah. The appeal 
accordingly fails and it is dismissed with costs. 

17 M. 27 S =>:1 Weir 839. 

APPELLATE CRIMINAL. 

Before Mr, Justice Muthisami Ayyar and Mr. Justice Beat. 


Queen-Empress v. Fakrudben.* [25th January, 1894.] 

Police (Madras) Act XXIV of 1859, Sections 10 and 44— Departmental punishment 
and prosecution under the Act. 

In the absence of any rules framed by Government under Section 10 of the 
Madras Police Act, a departmental punishment inflicted under that section is 
no bar to a prosecution under Section 44 of that Act. 

Case referred for the orders of the High Court under Section 438 of 
the Criminal Procedure Code by K. C. Manavedan Raja, Acting District 
Magistrate of Anantapur. 

[ 279 ] The case stated was as follows: — 

“ The accused, a police constable attached to the Guntakul junction 
‘‘ station, was on sentry duty on the night of the 9th July 1893 from 12 
“ to 3 A.M. guarding the road goods consisting of 88 articles received that 
‘‘ night into the station at about 9 p.m. At the end of the period of his 
watch it was his duty to awake his successor to get himself -relieved 
“ and to hand over charge of the articles to the relieving officer, but, 
“ instead of doing this, he fell asleep and failed, therefore, to discharge 
“ the above duties. Next morning, on examination of the articles by the 
“ road goods clerk, it was found that a portion of a bag of jaggery had 
** been extracted. This was alleged to be due to the wilful neglect of 

^ Cni^in^l Revision Case No. 614 of 1893. 

- (1) II C. 519. 
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“ the sentinel The Taluk Magistrate who tried the case acquitted the 
“ accused under Section 245, Criminal Procedure Code, on the sole ground 
tliat the man had already been punished departmentally by the Superin- 
tendent of Police by receiving a black mark 

Whether he ought to receive double punishment was not the question 
for the Magistrate to decide Having received one punishment, it 
may not seem to be necessary that he should be charged in a Magis- 
trate’s Court But the charge having been brought, the Sub Magis- 
trate should have taken evidence and disposed of it on its merits 

It has been further held by the High Court in its proceedings 
No 1074 of 13th June 1872 that a conviction of a police constable under 
Section 44, Act XXIV of 1859, for going to sleep on duty is legal on 
the ground that the violation of duty was of a class which was noi; and 
“ could not be provided for by rules framed under Section 10 of the Act 
“ (Also High Court’s Proceedings, No 1601, dated 3rd October 1878) ” 
Mr Wfidderhurn, for the Crown 

JUDGMENT 
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Best, J — No rules sanctioned by Government under Section 10 of 
Act XXIV of 1859 have been brought to our notice, and m the absence of 
such rules the accused is liable to be prosecuted under Section 44 The 
mere fact of a departmental punishment having been awaided is not 
sufficient to exonerate from liability under Section 44, though the circum- 
stance may be taken into consideration in passing sentence. I would set 
aside the order of acquittal and direct the Magistrate to dispose of the 
case on its merits 

[280] Muttusami Ayyar, J — I am also of the same opinion In the 

absence of any rules framed by Government, the departmental punish- 

ment inflicted on the accused under Section 10 of Act XXTV of 1859 
does not bar his prosecution under Section 44 of the same Act, unless 
the Magistrate thinks that the breach of duty is not grave but trival 
It is a grave violation of duty on the part of a police officer 

to go to sleep whilst on guard, and I would follow the principle 

laid down by this Court in its proceedings, dated the 3rd October 1878, 
No 1601 Weir, p 569 I would aho set aside the order of acquittal 
and order a re-trial with reference to the foregoing observations 


17 M. 280 (F.B.)=4 MXJ. 104. 

APPELLATE CIVIL— FULL BENCH 
Before Sir Arthur J H Colima, Kt,, Chief Justice, Mr Justice 
Muttusami Ayyar, Mr Justice Shephard, Mr Justice Best 
and Mr. Justice Davies 


Reference under Stamp Act, Section 46 * 

[Ist March, 1894 J 

Stamp Act — Act I of 1879. Schedule I, Article 4 — * Agreement to lease.* 

An agreement by a zamindar to execute a formal deed of lease of his zamin- 
dari which is under attachment, after obtaining a certificate from the Court 
under Section 305 of the Civil Procedure Code, is an ‘agreement to lease* 
under Article 4, Schedule I of the Stamp Act 
[R., 335 M 63 (70)=21 MLJ 44=9 MLT 142. 8 Ind Cas 520] 

Referred Case No 4 of 1894 
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Case refen^ed for the decision of tlie High Court under Section 46 of 
Act T of 1879 by the Board of Revenue, Madras. The case stated was as 
follows : — 

On the 11th January 1886, the Zamindar of Sivaganga entered 
into an agreement (marked A) with the Rajah of Nilambur and another 
to lease the zamindari to the latter in consideration of his debts, to the 
“ extent of 16 lakhs of rupees, being discharged by them. At the time of 
the agreement the zemindari was under attachment and the zamindar 
undertook to execute a formal deed of lease after obtaining a certificate 
“ from the Court under Section 305 of the Civil Procedure Code. The 
“ agreement in question was engrossed on an eight-anna stamp paper, 
“ [281] apparently under Article 5 (c) of Schedule I. The question at 
“ issue is whether the stamp was sufficient, and if not, under what article 
“ of Schedule I the instrument ought to have been stamped? 

“ The main grounds on which it is contended that the agreement was 
‘‘ properly stamped are that as the zemindari was under attachment, the 
document was not and could never have been intended to operate as a 
lease, and that the subsequent conduct of the parties resulting even- 
** tually in the execution of a formal and duly stamped deed of lease makes 
“ it clear that the agreement of the 11th Januaiw 1886 was intended as a 
“ mere agreement and nothing else. 

'' The Board, while conceding that the agreement was not intended 
to operate as a lease, is unable to accept the conclusion that it is, therc- 
“ fore, not liable to duty under Article 4, Schedule T of the Stamp Act 
“ In that article it is clearly stated that an agreement to lease is chargeable 
** with the same duty as a lease, and there is no saving clause to indicate 
** that the intention (which in the present case may be admitted) subse- 
“ quently to execute a regular lease makes any difference. The charge 
of the full duty both oti an agreement to lease and on a lease executed 
‘‘ in pursuance thereof is guarded against by the proviso to Article 
** 39. ‘The Board considers that the law may be read as meaning that 
an agreement to lease is chargeable as a lease, whether an actual 
“ lease is subsequently executed or not and notwithstanding any hona 
“ fide intention on the part of the executants of the former subsequently 
“ to execute the latter; otherwise the proviso to Article 39 would be 
“ superfluous.” 

The Government Pleader (Mr E, B Powell), for the Crown. 

Mr. W. Oranf, for plaintiff. 

JUDGMENT. 

We are of opinion that the document is an agreement for a lease, 
and that it must be stamped as such under Article 4 notwithstanding that 
another instrument was intended to be executed. 


m 
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[282] APPELT.ATE CIVIL 

Before Mr Justice Mutiusami Ayyar and Mr Justice Best 

Sankunni Nayar {Defendant No. 2), Appellant in Special 
Appeal No, 779 of 1892 v Narayanan Nambudri and 

Another {Plaintiff and Defendant No 1), Respondents * 

Raman Nambiar {Defendant No, 1), Appellant m Special 
Appeal No. 943 of 1892 v Narayanan Nambudri 
AND another {Plaintiff and Defendant No 2), 

Respondents * [I'^th March, and 11th October, 1893 ] 

Ctvd Procedure Code— Act XLV of 1882, Section ^ 17 — Effect of benami purchase, and 
purchase as execution-debtor’s ayeni 

Where the purchaser at an execution sale is the agent of the execution-debtor 
and buys the jiroperLy as such, though he advances the purchase money on the 
understanding that he is to be repaid, a suit for possession of the property is 
maintainable by the latter against the former Such a transaction is not a 
mere benamt purchase, and is not a bar to such a suit under Section 317 of <^hc 
Civil Procedure Code 

[F, 18 M 436 f437). Appr^ 10 ALJ 97=16 Ind Cas 489 (491), R , 20 M 349 
(353), 5 Bom L R. 329 (332), D , 22 A 434 (439)] 

Second appeal against the decrees of E K Krishnan, Subordinate 
Judge of South Malabar, in appeal smtg Nos 1064 and 1065 of 1890, 
confirming the decree of U Achutan Nayar, District Munsif of Nedun- 
ganad, in original suit No 339 of 1889 

The facts of the case appear sufficiently for the purpose of this report 
from the judgments delivered by the High Court 
Sundara Ayyar, for appellant in No 779 
Govinda Menon, for respondents in No 779 
Sanharan Nayar, for appellant in No 943 
Bhashfjam Ayyangar, for respondents in No 943 

JUDGMENT 

Best, J — These two appeals aie against the same decree, the appeal- 
lant in No 779 being the second defendant, and appellant in No 943 the 
first defendant 

[283] The suit was brought by plaintiff for poBsession of two items of 
land alleged to be the jenm property of plaintiff's house and demised by 
plaintiff's ancestor on kanom for Rs 412-9-2 to a former karnavan of 
defendants 2 to 15 in Kollam 1040 (1864-65) Plaintiff’s case is that 
on the land being sold (in 1874) in execution of decree m original suit 
No 232 of 1860, obtained against plaintiff’s father, it was purchased by 
first defendant’s late karnavan Raman Nambiar benami for plaintiff’s 
mana (house), the said Raman Nambiar having been appointed by plaint- 
iff’s mother manager of plaintiff’s mana, plaintiff being an infant aged 
two years in 1048 (1072-73) when his father died; that Raman Nambiar 
continued as such manager till 1054 (1078-79), when first defendant 
was appointed as his successor and is still the kariastan, that in 1064 
(1080-89) when the kanom was renewed to second defendant at the advice 
of the first defendant, the plaint items were fraudulently excluded 
Hence this suit 
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The first defendant denied that either his karnavan or himself ever 
managed on behalf of plaintiff’s mana, and pleaded that the purchase in 
1874 was made by his karnavan with his own money and on account of 
his own tarwad and not benami for plaintiff; that the suit was opposed 
to Sections BO and 317 of the Code of Civil Procedure, and also bad for 
misjoinder of causes of action; further, that it was time-barred, and that 
plaintiff attained his majority more than three years before the institution 
of the suit. 

Defendants 2 to 5 supported first defendant, and the other defendants 
allowed the suit to proceed ex parte as far as tliey were concerned. 

The two lower Courts have concurred in finding that at the date 
of the purchase of the plaint property, first defendant’s karnavan was 
managing on behalf of plaintiff’s mana; that he did in fact purchase the 
property for the plaintiff’s illom, though the money paid was first defend- 
ant’s karnavan ’s own; that there was no adverse possession till January, 
1889 when plaintiff granted the renewal kanom and first defendant execut- 
ed the kanom deed XXIII shortly after for the plaint land; also, that 
the suit is brought withn ithree y^ars of plaintiff’s attainment of majority, 
and that the cause of action did not arise till January 1889 It has further 
been found that the suit is not bad either for misjoinder of causes of 
action or under Section 30 of the Code of Civil Procedure 

1 284] The principal contention before this Court is that the suit 
is bad as being opposed to Section 317 of the Code of Civil Procedure, 
which declares that “ no suit shall be maintained against the certified 
“ purchaser (at a Court sale) on the ground that the purchase was made 
** on behalf of any other person, or on behalf of some one through whom 
“ such other person claims.” 

The District.^Iunsif held the above section to be no bar to the suit, 
because the auction was held and the sale certificate granted before the 
“ new Act (X of 1877) came into force and the provisions of Section 317 
“ apply to a certified purchaser under the Act.” But, as well observed by 
Mahmood, J., in Aldwell v. Ilahi Bdksh (1) Section 317 of the present 
Civil Procedure Code has not altered in pnnciple the rule of law contained 
in Section 260 of the old code (VIII of 18*59). The Subordinate Judge’s 
reason for holding this suit not to fall within the prohibition' contained 
in Section 317 is because it was held in Sohun Lall v. Lala Gif a Pcrshad 
(2) that Section 260 of Act VIII of 1859 did not preclude a suit by a 
decree-holder against the certified purchaser for the purpose of establish- 
ing his right to bring the property to sale in execution as the property of 
the judgment-debtor, and “if so,’’ says the Subordinate Judge “ I do 
“ not see why the judgment -debtor himself cannot bring a suit for a 
“ declaration that the property was purcdiased by his agent benami for 
“ himself.” I imagine, however, that it is this latter case that the 
legislature had expressly in view in enacting Section 317. As observed 
by the Chief Justice and Handley, J., in Rama Kurup v. Sridevi (3) 
“ the object of the section is to put a stop to benami purchases at execu- 
“ tion sales, and this object can only be carried out by enforcing it in all 
“ cases without regard to consequences.” As further observed in the 
same judgment, ” It is not a suflBcient reason for declining to carry 
“ out the express terms of the section; that to do so would be 
to allow a fraud to be perpetrated. The person in whose 

(i) 5 A. 478. (2) 6 N.W.P. 265, (3) 16 M. 290 
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“ name a purchase has been made for the benefit and with the money 1893 
“ of another, of course, commits a fraud in claiming the property as his Qct. 11 

** own. Nevertheless, the law says that a suit shall not be maintained 

“ against him on the ground that the purchase was benami and thus fi^ppEL- 
" provides that his fraud [288] shall prevail " As was also remarked late 
in Ramaltnahnappa v. Adinarayana (1) “ the effect of Section 317 can only QviL. 

" be taken to be to enable certified purchasers and those claiming under 

“ them to avoid any arrangement made with them m regard to the 17 

“ purchase in the nature of a trust.” 282-^4 

The present, however, is not a case of benamidar -pure and simple It M. L. J. 
IB found that Raman Nambiar was, at the time of the purchase, manager 
on behalf of plaintiff, who was an infant, and that other would-be 
purchasers of the propei'ty abstained from bidding, because they weie given 
to understand that the purchase by Raman Nambiar was being made by 
him as such inanagei and on behalf of the minor Consequently, property 
worth Its 2,()00 was allowed to be knocked down for Its 230 Moieover, 

Raman Nambiar never set up any claim to the property as his own 
Such being the case, T do not think the first defendant can be allowed to 
succeed in his attempt to secure the property for hunself under colour of 
Section 317 of the Civil Procedure Code 

But first defendant is entitled to interest on the Hs 230 decreed to 
him from 25th July 1074, the date of sale ^ The Lower Courts’ decrees 
will, therefore, be modified by directing plaintiff to pay to first defendant 
interest at 6 per cent, per annum from 25th July 1074 to date of payment 
on the Rs 230 decreed to first defendant Plaintiff and fii'st defendant 
will pay each other costs of the appeal pro[fortionate to the amount allowed 
and disallowed. 

Second defendant’s appeal No 779 is dismissed with costs 

Muttusamt Ayyar, J — 1 come to the same conclusion The question 
for determination in these second appeals is wJiether upon the tacts 
found the decision of the Courts below is correct The substantial paities 
to this suit are the son of execution-debtor in original suit No 232 of 1860 
and the representative of the ceitified purchaser at the Court sale held in 
executicjn of the decree passed therein Jt is provided by Section 317 
of the Civil Procedure Code that no suit shall be iiiamtained against 
the certified piircliaser on the ground that the purchase was made on be- 
half of any other person, 01 of .some one through w hom such other pel son 
claims Although Act VllI of 1859 was in force when the sale took place 
in the present case, Section 317 has not, [286] as obseived in Aldwell v. 

Ilahi Bahhah (2) altered in piinciple the rule of law contained in Section 
260 of Act VIll of 1859 That rule is not that a benarui purchase is void 
altogether, but that it shall not be available as a ground of action against 
a certified pui chaser The Privy Council lield in Lokhee Narain Roy 
Choirdhnj v KaJypuddo Bandopadhya and Shamapuddo Bandopadhya (3) 
that wdien the certified purchaser is the plaintiff, the real owmer, if m 
possession, and if he honestly obtained tliat possession, may leJy on the 
benami purchase as a gi’ound of defence It was also pointed out by 
this Court ill Ramakriahnappa v Adinarayana (1) that a benami purchase 
18 not invalid even as a ground of claim as against defendants who are 
neither certified purchasers nor claim iindei them Anothei limitation of 
the rule is that indicated by the second paragraph of Section 317, vt!^ , that 

■^Vidc Ex XX Ed • 

(i) 5 A. 476: 
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the protection vouchsafed to a certified purchaser does not extend to 
cases of fraud. The suit from which these second appeals arise was 
brought against the anandravan of the certified purchaser, and the ground 
on which the Courts below rest their decision is that the plaintiff is the 
beneficial owner, and that the certified purchaser under whom the first 
defendant claims is benami purchaser or his trustee. This ground of 
decision is inconsistent with the effect of section 317 which is described in 
Ramakrishnappa v. Adinarayana (1) as enabling the person claiming under 
the certified purchaser to avoid any arrangement made regarding the 
benami purchase. If the facts found disclosed a benami purchase and 
nothing more, the appeals must prevail. But it is also found that Kaman 
Nambiar was, at the time of the Court sale, managing the affairs of res- 
pondent’s illom as its agent and that he bought the land as such, though 
he advanced the purchase money, on the understanding that he was 
to be repaid. It is also found, as a fact, that the market value of the 
land in dispute was Ks. 2,000, whilst it was brought at the Court sale 
for Es. 230. The District Munsif observes that there is strong evidence 
to show that numerous persons who went to bid at the Court sale were 
dissuaded from doing so by Raman Nambiar, who represented to them 
that he was buying the land for the use of respondent’s illom. It is also 
found that Raman Nambiar continued to be the [ 287 ] agent of the illom 
till his death, and that after him, the first defendant was agent until 
the date of the controversy which resulted in this litigation. Until 1889, 
the kanom originally granted by the illom was outstanding, and it does 
not appear that Raman Nambiar over asserted his title to the land in 
dispute, or that the first defendant asserted the right of his tarwad to it 
prior to 1889. Under these circumstances, I consider that the decision 
of the Courts below can be supported on the ground that Raman Nambiar 
brought the land as agent of plaintiff’s illom subject to a charge in his 
favour for the amount advanced by him, and that until 1889 the land 
was treated as the property of the illom ; otherwise an agent 
would be enabled to make a profit out of his principal’s property, which 
he intended to deal with as agent, and contniued to do so till 1889, and 
thereby to turn the understanding on which his name was inserted in the 
certificate and the land was since held into a means of perpetrating 
fraud on his principal. I also think that interest should be awarded on 
Rs. 230 in the decree proposed. 

I concur with my learned colleague on the other questions raised on 
second appeal and in the decree proposed by him. 


(I) 8 M. sn 
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APPELLATE CIVIL Dec. 12 . 

Befofe Mr. Justice Mutiusami Ayyai and Mi. Justico Boat. Appel- 

LATE 

Nauasimha Kazu {Plaintiff No 1), Appellant u VeerabhadUa Civjl. 

Uazu and otherh {Defendaiita Nos. 2 and 3 and Plaintiff No 2)> 17M.287i 


Respondents * [1st, 2ncl, Brd November and 12th December, 1893. J 

Hindu law — Inheritance — Illatoni adoption — Sapraitbandlia property 

There is no evidence that the custom of diatom adoption exists amuiig Ihe 
Kondaia/u caste of the Vizagapatam district Sapratibandha (liable to obsl ruc- 
tion) property vests in the heirs in existence at the time the inheritance opens, 
and IS not subject to variation by the subsequent birth of any co-hen 

|R., 20 M 207 (217) ] 

Appeal against tlie decice ol 11 11. Earmci , Diatiict Judge of Vizaga- 
piitam, in oiiginal suit No 3 of 1890 

[288] The facts of the case appear sufhcientlv for the purpose of this 
repoii in the following judgment of fhe Dial net Judge — 

“ The facts of the case as set fortli in the plaint aio as follows: 

" The paities to tlie suit au* related as shown in the pedigree given 
“ below 


V Sitarama Raz, zaimndar Subhadiayania, wife of zemindar. 


Sanyasi Razu, son of zamindarni Silayamma, daughter. 


Soubhaoya.aia 
Palta Mahadevi 
Garu, wife of 
first defendant 
(third defend- 
ant) 


Suryanarayana 
Razu, first 
defendant, 
zamindar 

VeeraLhadra 
Razu (iecond 
defendant), 
zamindar 


Gajapatiraz 

Narasimharaz 
(first plaintiff) 


S Gopalraz 

Balarama- 
swamyraz 
(third supple- 
mental 
plaintiff) . 


Bhoja Razu 
(second 
plaintiff) 


" Sii llftiali VyricherJfi Sitaiuiiiarazu (larii possessed the zemindan 
“ estate of Kurupam and some moveable pioperty and died in 1830 At 
“ the time of his death there weie living Ins widow Sitayama, his son 
Sanyasi llazu, and two daughters Sitayama and Gangayarna This 
San^asi Uazu lived only for fifteen days after the death of his father. 
The whole of the Kuiupam zamindari, therefore, vested m his mother, 
who died in 1841, being in posses.sion of the estate until the date of hei 
death In 1835, Subhadrayama Garii married her daughter Sitayama 
" Garu to one Silavarnsam Sanyasi Razu Gaiu, an inhabitant of Pachi- 
“ penta She constituted him her illatom son-m-law, and as such his 
“ sons would be heirs to the family property 

“ At the time of the death of Subhadrayama Garu, the first defendant 
“ had been to Sitayama Garu, subsequently Gajapati Raz, father of 
" first plaintiff, the second plaintiff, and one Gopal Razu were born This 
" Gopal Razu died without issue As the 1st defendant was, at the time 
of the death of Subhadrayama Garu (1841) a minor, the estate was 
“ taken under the Court of Wards, and was mcmaged by them until 1056, 


* Appeal No 85 of 1892 
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“ when the estate was handed over to the first defendant, he having then 
“ attained majority and as he was tlie senior member of the family. 

Since 1856, first defendant, as the head of the family, has managed 
the estate. Plaintiffs were living jomtly with the defendants. About 
seven or eight months ago first defendant [ 289 ] purchased the Chemudu 
zamindari, and got the sale-deed executed in the name of his son, the 
2nd defendant. This property having been purchased with joint funds, 
all the members of the family are entitled to a share in it. Accordingly 
“ first plaintiff demanded a share in this, as well as in the other pro- 
perties, but the first defendant refused to give any share. The second 
“ plaintiff brought a pauper suit in respect of the share due to him in 
“ original suit No. 19 of 1879 on the file of this Court; but his suit failed, 
as second plaintiff was found not to be a pauper. Hence the suit for 
“ partition of the properties mentioned in the schedules annexed to the 
“ plaint. 

First defendant’s answer is. — The zamindari of Kurupam is an 
impartible zamindari, governed b^ the rule of primogeniture. The late 
Subhadrayama took the first defendant in adoption in 1839, with the 
permission of her late husband, and plaintiffs are not entitled to any 
“ share. 

“ As at the time of the death of Subhadrayama, there were no sapin- 
das or samanodalcas belonging to the legitimate branch of the Vyricherla 
“ family; first defendant as the only sister’s son of the last full owner 
“ then in existence had the exclusive right to inherit the zamindari, 
“ irrespective of his right as the adopted son. 

“ Subhadrayama never married her daughter to Sanyasi liazu Garu 
‘‘ with the object that he should be her illatom son-in-law, and that his 
issue should inherit the zemindari. Even if she had such an inten- 
tion, it cannot have any effect, being opposed to custom and Hindu law. 

Plaintiffs and first defendant never constituted an undivided family. 
“ The purchase referred to in paragraph 10 of the plaint was from second 
defendant’s own funds. Even if that is not proved, plaintiffs cannot 
claim anything in this, enough they may be found entitled to the other 
“ estate, inasmuch as the purchase was made from the savings of the 
“ zamindari, and so formed the exclusive property of the first defendant. 
The suit is barred by limitation. This Court has no jurisdiction to try 
the suit in respect of Gumma Mutta and Konda Mutta. The schedules 
“ are incorrect. The plaint is not properly stamped. The suit so far as 
second plaintiff is concerned is res judicata. The suit is barred by 
limitation The second defendant contended that there is no cause of 
** action against him, and the third defendant disclaimed [ 290 ] all interest, 
“ and stated that she merely acted as guardian of the second defendant, 
“ her son. 

‘ ‘ The following issues were framed : — 

“ (1) Is the suit barred by limitation? 

“ (2) Is the claim of second plaintiff res judicata? 

** (S) Was first defendant adopted by Subhadrayama Garu as 
“ alleged in paragraph 3 of first defendant’s written statement, 
“ and if so, is such adoption invalid for the reasons stated by 
“ the plaintiff? 

“ (4) In case the factum of adoption is proved, are plaintiffs 
entitled to question the validity of this adoption, or are they 
** precluded from doing so, either by estoppel, by conduct or by 
lapse of time? 
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“ (5) In the event of its being found that the first defendant was 189] « 
“ not duly adopted, whether the right under which first 12 

“ defendant succeeded to the Kurupam zemmdari, which 

" vested in first defendant in 1841 was partially divested by /^ppel- 
" the subsequent birth of brothers, in other words, did the j^ate 
" brothers become, on their birth, co-parceners with him (first QviL, 
“ defendant)? 

“ (6) Is there a valid custom among the Kondarazu caste of the 17M. 287 
" Vizagapatam district to take an illata7n son-in-law as 
“ alleged by plaintiff? 

“ (7) Did Subhadrayama take Silavamsam Sanyasi Kazu in 1885 
“as an illatam son-m-law m accordance with such custom*'* 

“ (8) Is the zemmdari paitible and governed by the ordinal y Hindu 
“ law, or IS it impartible and governed by the rule of primo- 
“ geniture^ 

" (9) Has the Court jurisdiction with regaid to. the plaint Muttahs 
“ — Gumma Mutta and Conda Mutta — situated m the juns- 
“ diction of the Agent to the Governor at Vizagapatam?" 

On the fifth issue the District Judge found that the right under which 
the first defendant succeeded to the zemmdari was not partially divested 
by the subsequent birth of brothers, and that under Hindu law an estate 
cannot be thus divested when the estate is taken by obstructed inheritance 
On the sixth and seventh issues the Judge found in the absence of evidence 
that no such [291] custom as that alleged by the plaintiff existed, and 
dismissed the suit 

The first plaintiff preferred this appqal 
Mr Michell and Rama Rau, for appellant 
Subiamanya Ayyar, for respondents Nos 1 and 

JUDGMENT 

We are of opinion that the findings of the District Judge on the fifth, 
sixth and seventh issues recoided by him are coirect and sufficient for the 
dismissal of the plaintiff’s suit 

These issues are as follows — 

" (5) Tn the event of its being found that the fiist defendant was 
" not duly adopted, whether the right under which first defend- 
" ant succeeded to the Kurupam zeniindari, which vested m 
" first defendant in 1841 was partially divested by the sub- 
" sequent birth of brotheis, m other words did the brothers 
" become on th5ir birth co-parceneis with first defendant? 

" (6) Is there a valid custom among the Kondarazu caste of the 
" Vizagapatam district to take an lUafam son-m-law as 
alleged by plaintiff^ 

" (7) Did Subhadrayama take Silavamsam Sanyasi Razu m 1835 
" as an illafam son-m-law m accordance wuth such custom^" 

As to the sixth issue there is no evidence whatever and no attempt 
has been made by the plaintiffs to prove that the custom of illatam exists 
among the Kondarazu caste of the Vizagapatam district Plaintiff’s first 
witness says, however, that before the marriage of Sanyasi Razu with 
Sitayama, the daughter of Subhadrayama (the widow of the former 
zemindar) Subhadrayama told Sanyasi Razu that " if his wife had male 
" child she would hand over the zemindari to that child " Our atten- 
tion is called to a statement recorded as made by second defendant’s 
third witness Gattupalli Jagamma in the following words — " Sitayama's 
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1983 * husband alone was taken as illatam, Gangayama’s husband was not 

Cec. 12 * taken as illatam/' Ganyama was, it must here be observed, the 

* younger sister of Sitayama. This statement in record is made in answer 
Appel- Court’s question “ was Gangayama’s husband also taken as 

LATE ** illatam/' This is in a deposition taken by the District Munsif of 
Civil Parvatipur. The witness was a woman and uneducated. She had 

‘ not stated that Sitayama ’s husband was taken as illatam. It is 

17M.2S7. therefore difficult to understand how the witness came to be [292] 
asked if Gangayama’s husband was also taken as iHatam and this after 
her examination had been closed As is contended on behalf of first and 
second respondents, the conduct of the parties has been quite incon- 
sistent with that custom of illatam; for if Sanyasi Raju had been m fact 
adopted under that custom he himself should have succeeded to the 
zemindari which he admittedly never claimed to have done even as against 
Subhadrayama. There can be little doubt, we think, that the alleged 
taking of Sanyasi Razu as an illatam son-in-law is not true. 

Failing this contention, it is clear that, if plaintiffs are entitled at 
all, it is as the last zemindar’s sister’s son, i.e., as bandhus, who take by 
inheritance and not by survivorship. The property was, therefore, Sapra- 
tibandha (liable to obstruction) which vests in the heirs in existence at 
the time when the inherit atice opened and is not subject to variation by 
the subsequent birth of any co-lieir. The case in Kiishna v. Sami (1) 
referred to by the appellant’s counsel was one relating to Apratibandha 
or unobstructed property. 

It is clear from the plaint that when the suit was instituted the 
plaintiffs had overlooked this obstacle in their way; for in paragrapli 7 
they speak of first defendant alone having been born before Subhadra- 
yama’s death, and of first plaintiff’s father and his other two brothers and 
sisters as born subsequently. That such was the fact is also seen from 
Exhibit LXVT, a petition presented by Sitayama to the Governor’s Agent 
on 2l8t September 1841, in which she speaks of herself as the mother of 
one son alone (eka putra). This is evidence entitled to more weight than 
the statements of plaintins’ first and second witnesses. The worthlessness 
of the evidence of plaintiffs’ first witness is moreover apparent from the 
answers given by him in cross-examination. 

As to the adoption of first defendant by Subhadrayama, the evidence 
as to her being authorized by her husband to make the adoption is very 
far from satisfactory. Moreover, her husband was not the last male owner 
as his son (a child of four years) survived him for a month (more or less). 
There can be no doubt, however tliat Subhadrayama did herself take the 
first defendant and treat him as the heir to the zemindari. Though it 
may be doubted whether this adoption was made under legal authority, 
there can be no doubt that it was recognized, and that the late 6rst 
[293] defendant was in possession on the strength of it from the date of 
Subhadrayama ’s death in 1841 till the institution of the present suit in 
1890. According to first plaintiff's own evidence the property which stood 
in his father’s name came to himself exclusively and first defendant was 
given no share in it. First plaintiff admits further that till the institution 
of this suit he described himself by his father’s house name Silavamsam, 
and not as Vyricherla which is the description applicable to the zemindar’s 
family Plaintiff’s third witness, who speaks to the maintenance of the 
late first defendant’s brothers and sisters by that defendant, says that each 

— (I) 9 M, 64 . 
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of the brothers got half a measure of rice daily which first defendant “-stop- 
“ ped when he was displeased,” and that ” some servants got rations like 
” the brothers ” There is no evidence on behalf of plamtifiEs that this 
maintenance was claimed as a right and that the grant of it was not an 
act of brotherly kindness on the part of first defendant The Judge is 
right, therefore, in holding the suit to be time-barred 

A consideration of the issue whether the zemindari is partible is 
unnecesary under these circumstances, as on the finding that first plaintiff 
(the only appellant) was not born when the property vested in the late 
first defendant, plaintiffs’ suit must fail First defendant thus became the 
exclusive owner and on his death the property belongs to his sou, now the 
sole respondent, as the nearei heir than appellant 
The appeal must be dismissed with costa 
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APPELLATE CIVIL 

Befoic Ml' Justice M uttusami Aifijar and Mr Juslice Best 


\'elu PiLLM AND OTHEiis (Plainlijj b), ApiJcUuntb V Giiose 
Mahomed and others {Defendant b), llespondentb * 

[2fith Septembei and IGth Octobei, 1893 ] 

Liniitaiion — Limitation Act — Act XV of 1877, Schedule 11, Article 85 — Mutual 
aicount 

To constitute a mutual account there must be transactions on each side 
creating independent obligations on ih# othei, and not merely transactions 
which create [294] obligations on the one side, those on the other being mciely 
complete or partial discharges of such obligations Thus an account consisting 
of entries of payments made by one party in reduction of his debt to the othei, 
and of payments made by the lattei on behalf of the former party for the same 
puipose is not a mutual account within the meaning of Article 85 of Schedule II 
of the Limitation Act 

llirada Basappa v Gadigi Muddappa (i) cited and followed 

A shifting balance is a test of mutuality, but its absence is not conclusive 
pi oof against mutuality 

IR, 22 B 006 (609), 34 M 513 (516)=8 Ind Cas 141=21 MLJ 391=8 MLT 412 
= (1911) MWN 1, 17 Ind Cas 48=23 MLJ 516= (1912) MWN 

1204, 13 MLJ 210, 22 MLJ 14 (22) = 10 MLT 409=(1911) 2 MWN 440, 
132 P R 1907 J 

Appeal agamst the decree of H II O’ Fan ell, District Judge of 

Trichinopoly, jn onginal suit 33 of 1890 

The plaintiffs sued as heirs to tlieir tatlier, a brokei , who had had 
continuous dealings with the defendants, to recovei fiom them the sum 
of Kb 3,016-1-6 The plaintiffs’ account (with which the defendants’ 
accounts agreed) ran tr*om the 23rd September 1885, on which date a 
balance w^as struck and a settlement made in favour of the plaintiffs, 
to the 7th Octobei 1890, on which date they showed a balance of 
Kb 3,016-1-6 in the plaintiffs’ favour, the sum now sued for Payments 
had been made from time to time and balances struck on both the 
plaintiffs’ and defendants’ accounts, but with one gmall exception in 1885 
the account was invariably in favour of the plaintiffs The District Judge 
held that the plaintiffs’ account did not fall under Ailicle 85, Schedule II 
of the Limitation Act, since to bring a case within tliat article there must 


’►Appeal No 89 of 1892 
(i) 6 M.H.CR 142 
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be a fluctuating balance, at times in favour of one party and at times in 
favour of the other, and in the present case the solitary item referred to 
above being beyond the period of limitation, and therefore not availing the 
plaintiffs' case, the amounts prior to the 3rd November 1887 were barred, 
and passed a decree in favour of the plaintiffs for the amounts due between 
the 3rd November 1887 and the close of the accounts. 

The plaintiffs preferred this appeal. 

Rama Ran, for appellants. 

T. Rangachariar, for respondents. 

JUDGMENT. 

The only point argued in this appeal is as to the correctness of the 
Judge in holding that the account on which plaintiffs rely is not a mutual 
account within the meaning of Article 8o of Schedule II of the Limitation 
Act. 

The reason assigned by the District Judge is that, with one 
trifling exception, and tliat beyond the period of limitation, the [ 299 ] 
account has been invariably in favour of plaintiffs. He says: “ althogh it 
“ ma} not be necessary in order to bring the case within Article 85 of Act 
“ XV of 1877 that there should be actual demands, it is necessary that 
the balance should fluctuate, being at times in favour of one party and 
‘‘ at times in favour of the other,’' and in support of this proposition he 
refers to Harrandan Hemraj v. Vissandas Hemraj (1) and Hajee Syud 
Mahomed v. Mussarmit Ashrufoonnissa (2). 

In the former ease it was said by Sir Charles Sargent, C. J., that the 
corresponding clause of Act IX of 1871 appeared to have been intended to 
apply to ‘‘ cases where the course of business has been of such a nature as 
“ to give rise to reciprocal demands between the parties; in other words, 
“ where the dealings between the parties are such that sometimes the 
‘‘ balance may be in favour of one party and sometimes of the other.” 
The meaning of which is not that there must have been such a shifting 
balance, but such was a possible and likely incident of the mutual trans- 
actions with regard to which the account was kept. 

The decision in Hajee Syud Mahomed v. Mnssamut Ashrufoonnissa (2) 
is authority for ihe proposition that the mere fact of the balance having 
been in favour of the defendant on some occasions is not sufficient bo con- 
stitute the account a ” mutual, open and current account.” 

A shifting balance may, no doubt, be a test of mutuality, but its 
absence cannot be taken to be conclusive proof against mutuality. 

The reason assigned by the Judge for his finding is therefore not 
valid; but, nevertheless, his decision is correct. The rule to be 
applied is to be found in the judgment delivered by the late Mr. Justice 
Holloway in Hirada Bamppa v. Oadigi Muddappa (3). ” To be mutual 

” there "must be transactions on each side creating independent obli- 
” gations on the other, and not merely transactions which create obli- 
gations on the one side, those on the other being merely complete or 
” partial discharges of such obligations.” The amounts credited to defend- 
ant in the account kept by plaintiffs in the present case are inerely pay- 
ments made in reduction of the debt due from defendants to plaintiffs, and 
the two entries of amounts due to defendants from plaintiffs for oil, &c., 
pur- [ 296 ] chased from defendants are also credited merely as items received 


(I) 6 B. I34‘ (2) 5 C. 759 ( 3 ) 6 M.H.C.R. 142. 
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in partial discharge of defendants’ debt to the plaintiffs We cannot accede 
to the contention that they are evidences of reciprocal demands They 
are casual merely and not such as would imply a regular course of 
reciprocal dealings 

The Lower Court's decision is, therefore, correct, and this appeal 
must be dismissed with costs 

Objection has been filed by respondent against that part of the Lower 
Court’s decree which awards to plaintiffs costs on the whole amount 
sued for, instead of limiting the same to the amount decreed The 
general rule is that if a plaintiff recovers a less amount than he claimed 
in the plaint, his costs should be appoiiioned according to the amount 
recovered and not to the sum claimed Mudhan Mohan Dosb v GopaJ 
Doaa (1) The Judge has given no reason for departing from this rule 
The deciee will be modified by awarding costs to plaintiffs only on the 
amount decreed. The circumstances of the case are such as to justify 
disallowance of costs to the second defendant (lespondent) 

In allowance of this objection the Lower Court’s decree will bo 
modified as above 

Theie will be no order as to costs of this memorandum of objections 
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APPELLATE CIVIL 
Before Mr Justice Muttuaajni Ayyar 


Kuniianttjan (Defendant No 8), Petitioner v Anjelu (Plaintiff), 
Reapondent * [22nd and 25th September, 1893 ] 

'J rausfei of Property Act (Act IV of 1882), Section 108, clause (j) — Le^wPs right to 
sue both lessee and hi^ transferee 

The piDVision 111 Section 108 of the Transfer of Property Act that a les^ce 
may transfer absolutely or by way of mortgage or sub-lease the whole or any 
part of his interest in the property, and that the lessee shall not, by reason of 
such transfer, cease to be subject to any of the liabilities attaching to the lease, 
does not prevent the transferee being also liable to the lessor, who may at the same 
time sue the [297J lessee upon his express covenant and the transfeiee upon the 
privity of estate, though he can have execution against one only 
[F., 3 LBR 90, R, 29 E 391 (397)=7 Eum LK 313, 30 M 410=17 M L J. 258 
=2 MLT 363, D, 11 MLT 432=(1912) MWN 541] 

Petition under Section 25 of Act IX of 1887 praying the High Court 
to revise the decree of E. K Knshnan, Subordinate Judge of South Mala- 
bar, in small cause suit No 65 of 1892 

The facts of the case appear sufficiently for the purpose tJ this report 
from the judgment of the High Court 

The Subordinate Judge gave a decree in favour of the plaintiff, and the 
eighth defendant preferred tins appeal 
Sundara Ayyar, for petitioner 
Sivaaami Ayyar, for respondent 

JUDGMENT 

This W'as a suit for house-rent The house was let to the first de- 
fendant under a kulichit, which he executed on the 23rd September 1888 


♦ C ivjl Revision I elilion No 414 of 1892 
(1) 10 M I A 563, 
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The first defendant assigned the lease to one Ali Koya, and defendants 2 
to 7 are his heirs. The eighth defendant purchased Ali Koya’s interest at 
a Court sale. The plaintiffs claimed Rs. 210 as the balance of rent due by 
all the defendants. The eighth defendant did not enter into possession, 
and stated that he did not desire to take possession under his sale cerifi- 
cate, though it was his intention to insist on his claim as purchaser so 
far as the improvements made by Ali Koya are concerned. The Subor- 
dinate Judge held, on the small cause side, that, as the principal lessee, 
the first defendant, was liable for rent, that defendants 2 to 7 were also 
liable, as Ali Koya’s heirs, from date of Ali Koya’s purchase, and 
that the eighth defendant was liable for rent from the date on which 
he purchased Ali Koya’s interest The eighth defendant is the petitioner 
in revision before me, and it is contended for him that unless he enters 
into possession as purchaser, he is not liable for rent under Section 108, 
Clause (j) of Act TV of 1882. It is not denied that under the English law 
the assignee of a lease may be sued on covenants which run with the 
land, although he has not taken actual possession of it, and that a cove- 
nant to pay rent is a covenant running with the land (Woodf all’s Land- 
lord and Tenant, page 289). The reason for the assignee’s liability is the 
privity of estate created by the assignment as between heir and the original 
lessor, and the privity arises from the vesting of the assignor’s interest in 
the assignee. The question, therefore, is whether, as argued on peti- 
tioner’s behalf. Section 108, Clause (j) of Act IV of 1882 renders this view 
inapplicable in this country That clause provides [298] that the lessee 
may transfer absolutely or by way of mortgage or sub -lease the whole or 
any part of his interest in the property, and the lessee shall not, by reason 
of such transfer, cease to be subject to any of the liabilities attaching to the 
lease. But from this it does not follow that the transferee is not also 
liable. The lessor may at the same time sue the lessee upon his express 
covenant, and the assignee upon the privity of estate, though he can have 
execution against one only (Wcxidfall’s Landlord and Tenant, 11th 
Edition, 238). I do not, therefore, consider that this petition can be 
supported, and I dismiss it with costs. 


17 M. 298. 

APPELLATE CIVIL. 

Before Mr. Justice Muftusami Ayyar and Mr. Justice Best, 


Venkatanararimha Naidu {Petitioner) v, Suranna {Respondent) * 
[12th October, 1893.] 

Rent Recovery Act — Madras Act VIII of 1865, Section 76 — Civil Procedure Code, 
Sections 4, 622 

Orders passed by a Collector under the Rent Recovery Act are not open to 
revision under Section 622 of the Civil Procedure Code Vclh Pcriya Mira \ 
Moidin Padsha (i) followed. 

Petitions under Section 622 of the Civil Procedure Code praying the 
High Court to revise the order of C. Venkatajugga Row, Assistant 
Collector of Kistna, da^ed 9th March 1892, passed in summary suits 
Nos. 100 and in others. 


’f' Civil Revision Petitions Nos. 489 of 1882, &c, 
(i) 9 M. 332. 
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The petitioner, a zemindar, applied undei Section 10 of the Rent IMS ' 
Recovery A.ct to eject a tenant on the giound that he had not, in accord- QcT. 12. 

ance with a decree of the Assistant Collector given in a suit to enforce 

the acceptance of patta brought by the petitioner against the tenant, Appei^ 
accepted patta and presented a muchihka as directed The Assistant late 
Collector rejected the application, and the zemindar presented this Civil. 

petition under Section 022 of the Civil Procedure Code 

Pattahhirama Ayyar^ for appellant 17 M. 298. 

SpshagiTi Ayyar, for respondent 

JUDGMENT 

[299] The preliminary point in this case is whether orders passed 
under Madras Act VITI of 1865 by a Collector are open to revision under 
Section 622 of the Code of Civil Procedure 

The question was answered in the negative in Velh Penya Mira v 
Moidin Paduha (1), which was followed in Appandai v Snhan Joiahi (2) 

It has now’ been contended that the revision mentioned in Section 76 
of Act VITI of 1865 (Madras) means revision by the Court which made 
the order and not revision by a superior Court We are unable thus to 
limit the scope of the wwd bv introducing words which are not to be 
found in the section 

As to the contention that Act VIII of 1865 is a local Act and cannot 
override the provisions of Section 622 of the Code of Civil Procedure by 
the powers conferred on this Court under the Letters Patent,, we need 
only refer to Section 4 of the Code of Civil Procedure 

We do not see sufficient ground foi; dissenting from the decision in 
Velh Penya Mira v Moidm Padaha (1) 

This petition is dismissed with costs 


17 M. 299. 

APPELLATE CIVIL 

Before Sir Arthur J H ColhuH, Kt , Chief Justice, 
and Ml Justice Shephard 


Tirtha Sami (Plaintiff), Appellant, v Seshagiri P\i 
AND OTHERS (Dcfcndauta), PtespondeniH * [30th October, 1898 ] 

Liuntatiou — Limitation Act (Art XV of i 877 ), Section 14 — Deduihon of time during 
prosecution of fwiV 'ivith due Hiliqetice — Defect of jurisdiction — Other iau\e of n 
like natuf^e 

Where a previous suit by the same plaintiff againsl Ihe same clefeiidanl has 
failed by reason of misjoinder of causes of action and parties, the plaintiff in a 
second suit is not entitled to the extra period of limitation allowed by Section 14 
[300] of the Limitation Act, since the cause of failure oE the previous suit is 
not due to ‘defect of jurisdiction’ in the Court which entertained the suit, nor 
IS It a cause 'of a like nature’ thereto Deo Prasad Sinqh v Pertah Kaircc ( 0 
dissented fiom 

[R, 22 A 248 ( 256 ), 19 M 90 ( 95 ), 5 M LJ 58 ( 59 ) ] 

Second appeal against the decree of W C Holmes, Acting District 
Judge of South C^anara, m appeal suit No 440 of 1889, confirming the 
decree of U Babii Rao, District Miinsif of Udipi, in anginal suit No 320 
of 1888 


♦ Second Appeal No 639 of 1892. 

(i) 9 M 332 (2) 16 M 4SI. (3) 10 C 86 
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The facts of the case appear sufficiently for the purpose of this report 
from the following judgment of the District Judge: — 

“ The plaintiff, the present sami of the Puttige matt, sued to set 
“ aside a number of decrees passed against the Puttige matt property 
“ during the incumbency of Vijayendra Tirtha Sami, who was the de facto 
“ sami of the matt between the death of Samuthendra Tirtha Sami, who 
“ had nominated Vijayendra Tirtha Sami as his successor, and his (the 
“ plaintiff’s) getting possession of the office of sami and of the lands 
“ attached to the matt under the High Court decree in appeal suit No. 66 
“ of 1881, dated 26th October 1883. The plaintiff contended that the suits 
“ were fraudulent and collusive, and denied that the money was borrowed 
“ or the goods purchased for the purposes of the matt, and asserted that 
‘‘ Samuthendra Tirtha Sami and Vijayendra Tirtha Sami had no power 
“to do anything connected with the matt after the samis of the seven 
“ other matts deposed Samuthendra and appointed the plaintiff as his 
“ successor. 

“ The Lower Court has held that all the suits are barred. The Lower 
“ Court held that Article 95 of Schedule II of the Limitation Act governs 
“ the cases. That article, it is argued in this appeal, does not apply. 
“ The article relates to a suit ‘ to set aside a decree obtained by fraud,’ 
“ and, assuming that the only ground for setting the decrees against the 
“ matt property aside would be fraud and collusion, the Article would 
clearly apply, and I do not think that the decrees can be questioned on 
any other ground. I think Article 95 governs the cases. 

“ It is contended in this appeal that the suits would not be barred 
“ even if the article applies; because to the three years allowed by Article 
“ 95 there must be added under Section 14 of the Limitation Act the 
“ period (two years, five months and [ 301 ] twenty-six days) during 
“ which the plaintiff was prosecuting a suit against all the defendants 
jointly. That suit (original suit No. 11 of 1886) was filed in the Sub- 
“ ordinate Court on the 13th February 1886 and was dismissed, as it 
“ was held the defendants were wrongly joined in the same suit, and in 
“ appeal to the High Court (No. 139 of 1887) the Subordinate Judge’s 
“ decree was confirmed on the 9th August 1888 

“ Section 14 of the Limitation Act directs that the Court should 
“ exclude the time during which the plaintiff has been prosecuting against 
“ the defendant another civil proceeding which the ‘ Court from defect of 
“ * jurisdiction or other cause of a like nature ’ is unable to entertain. In 
“ the present case the plaintiff sued a number of defendants together. It 
“ was held that there was a separate cause of action against each defend- 
“ ant, and no joint cause of action, and the suit was therefore dismissed. 
“ The question is, should the time he was prosecuting that suit be excluded 
“ in computing the period of limitation for the suits brought against each 
“ defendant separately. In Ram Subhag Daa v. Gobind Prasad (1) it was 
“ held that the plaintiff could not count in his favour the period during 
“ which the plaintiff was prosecuting a suit which could not be entertained 
“ owing to misjoinder of parties (plaintiffs). In Deo Prosad Singh v. Pertab 
“ Kairee (2), where there had been a misjoinder of causes of action in a 
“ suit, it was held that in a subsequent suit the period during which the 
“ foi mer suit was being prosecuted was to be excluded, misjoinder of causes 
“ of action being held to be of * like nature ’ with ‘ defect of jurisdiction.’ 
“ In Jema v. Ahmad AU Khan (3) this Calcutta decision was not followed. A 


(t) 2 a. 622, (2> ^,0 C. 86. (3) 12 A, 207. 
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JUDGMENT 

Assuming that tlie suit is one to \vhich the six years’ rule applies, 
we do not think that the plaintiff can take advantage of Section 14 of the 
Limitation Act, inasmuch as his previous suit against the same defendant, 
failed, not by reason of any want of jurisdiction on the part of the Court, 
but by reason of misjoinder of causes ofraction and parties In our opi- 
nion that IB not a cause of a like nature within the meaning of the section 
We are unable to agree with the decision in Deo Prusad Singh v Pcrfnh 
Kairee (1) The Courts of Allahabad and Bombay seem to take the same 
view as we do 

The appeal is dismissed with costs. 


17 M. 302 (F.B.)=4 M LJ. 90 

APPELLATE CIVIL— FULL BENCH 
Before Sir Arthur J H ColUuis^ Kt , Chief Jusiice, Mr Justice 
Muttiisami Ayyar and Mr Justice Shephaid 


plaintiff sued without joining his partner as party in tho suit and the 
suit was dismissed It was held that in a subsequent suit the peiiod 
during which the former suit was pro&ecuted could not be excluded, be- 
cause there was no defect of jurisdiction or ' other cause of a like nature,’ 
which was held to mean something analogous to defect ot jurisdiction 
The Madras High Court has not as ^et given a decision on the point, 
and it IS, if not incumbent, at least advisable, that this Couit should 
follow the latest ruling of the other High Courts Besides, to interpret 
inability to entertain a suit for defect of jurisdiction or other like 
cause, to include inability to decide a suit in [302] consequence of 
“ misjoinder of causes of action or of parties or in consequence of some 
other reason that prevents the suit being decided on its meiits, would 
be, I think, to put a wider meaning on the words used m the* statute 
than would be in accordance with the principles of interpretation U‘-ually 
applied to the interpretation of modern statutes T think, though wnth 
considerable hesitation, that the suits should be held to be baircd ” 

The plaintiff prefeired this second appeal 

Subramanya Ayyar and Jiarnachandia llau Sahch, for appellant 
Pattabhirama Ayyar, for respondents 


Palamalvi Padayachi and AKOTHEii (Defendants 1 and 4), 
Appellants v Shanmuga Ausari (Plaintiff), Respondent * 

[loth October, 1892, 23rd November, 1893 and 
6th February, 1894 ] 

Hereditary office — (Madras) Regulation VI of 1831, Seition 3 — Juri\diition of 
Rei enue Courts 

A suit for ‘ Maniam ’ lands attached to the hercdilary office of \illagc car >- 
ter IS barred by the operation of Section 3 of Regulation VI of ]H\\ 

[R., 21 M 134 (135), 30 M 320 (321), 33 M 488 (491)=5 Ind Cas 477-^7 ML 
T 198] 

Appeal against the decree of R S. Benson, District Judge of South 
Arcot, in appeal suit No. 254 of 1890, reversing the decree [303] of 


♦Appeal against Order No 94 of 1891. 
(i) 10 C 86 
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1804 P- Subramaniya Pillay, District Munsif of Vridhachalam, in original suit 
Feb' 6 . No 694 of 1889. 

— The plaintiff brought a summary suit against tlie defendants in the 

Full Court of the Head Assistant Collector under Regulation VI of 1881 for the 
Bench. })ossession of the plaint lands on the ground that he was the carpenter of 

the village of Kandiyankupparn, and that the lands were ‘ Maniam ’ lands 

17 M. 302 attached to his office as carpenter. The Head Assistant Collector found 
(F.B.)=^- that the defendants’ occupation was unlawful, and that the plaintiff who 
^^99 **^' was the village carpenter, was the proper person to be in possession ot 
them, i.e., of the ‘ Maniam ’ lands. 

An appeal was made to the Collector, and he confirmed the Head 
Assistant Collector’s decree, but remarked that there was no means d 
carrying out a decree under Regulation VI of 1831. 

On the 23rd August 1889 the plaintiff applied to the Head Assistant 
Collector to be put in possession in accordance with the decree in the 
above suit, but the Head Assistant Collector referred the plaintiff to the 
Civil Court 

The plaintiff then brought his suit in the Lower Court to recover pos- 
session of the lands and Rs. BO as mesne profits, but the District Munsif 
dismissed it on the ground that the land was unenfranchised service mam 
land and that, under Regulation VI of 1831, claims regarding such lands 
are not cognizable by Civil Courts. 

Plaintiff appealed on the ground that the Revenue authorities having 
decided the right in plaintiff’s favour, the defendants were liable to be 
ejected, and that the suit, being virtually one to enforce the order of the 
Head Assistant (Collector under the Regulation, was maintainable. 

The District Judge decreed in favour of the plaintiff, and the defend- 
ants preferred this appeal 

R, Suhramanija Ayyar, for appellants. 

Pattahhirama Ayyar, for respondent. 

This appeal came on for hearing before Muttusami Ayyar J., and 
Wilkinson, J., on the 10 th October 1892, when the CouH made the 
following order of reference to Full Bench * — 

We are unable to reconcile the decision in Ravutha Kounaaa v. 
Muttu Kounclan ( 1 ) with the provisions of Section 3 of [304] Regulation 
VI of 1831 and with the decision in the Collector of Kisina District v. 
Chinnarnrazu ( 2 ) The present suit is one for the possession of the emolu- 
ments of a certain hereditary office, and sifch a suit is apparently barred 
by the operation of Section 3, Regulation VI of 1831. We therefore refer 
the question whether the suit is so barred to the Full Bench. 

This appeal having come on for hearing before the Full Bench on 
23rd November 1893, the Court delivered the following 

JUDGMENT OP THE FULL BENCH. 

This is clearly a suit within Section 8 of the Regulation, and we 
must, therefore, answer the question in the affirmative. There is no 
necessary conflict between the two cases cited in the order of reference. 

This appeal coming on for hearing before a Division Bench con- 
sisting of Muttuhami Ayyar and Best, JJ. the Court delivered the 
following 

(0 T 3 M. 41 . ( 2 ) 5 M. H. C. R. 360 


210 



VI.] 


RAMAN V. EUNHAYAN 


17 Mad. 306 


JUDGMENT OF THE DIVISION BENCH 
In accordance with the opinion of the Full Bench we set aside the 
decree ol the District Judge and restore that of the Distiict Munsif 

Itespondenfc must pay appellant’s coats in this Court and also in the 
Lower Appellate Court. 


1894 

Feb 6. 


Full 

Bench. 
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Raman (Petitioner), Appellant, v Kunhayan and another 
(Counter- Petitioners), Respondents * [17th October, 1093 ] 

hexccution — Fraud in conducting a sale in contravention of agreement beticeen creditor 
and debtor — Estoppel of judgment-debtor by previous petition 

The fact that a judgment-debtor, who petitions to have the sale in execution 
of the decree against him set aside on the ground of fraud and irregularity, has, 
in a petition made previous to the sale asking for its adjournment, made no 
mention of the irregularities now relied on does not create an estoppel 
Thakoor Mahatab Deo v Leelanund Singh (i) followed 
[R., 2 CL J 531 ] 

[ 808 ] Appeal against the order of the Subordinate Judge of North 
Malahar passed on civil miscellaneous petition No B of 1892 

The petitioner, a judgment-debtor, prayed that the sale m execution 
of the decree passed against him might be set aside on the ground that 
the decree-holder, having entered into an agreement with him arranging 
for a settlement of the debt in lieu of the sale of the property, had never- 
theless caused the pi-operty to be sold, had purchased it at a low price 
and had generally acted fraudulently and in contravention of the agree- 
ment It appeared that after the execution of the aforesaid agreement, 
the petitioner had filed a petition for the purpose of obtaining an adjourn- 
ment of the sale with a view to making arrangements for carrying out his 
agreement.^ The Court, however, had refused the petition on the ground 
that the date of the sale was very near 

The Subordinate Judge rejected the petition on the giound that the 
first petition (No 545 of 1891) estopped the petitioner from alleging any 
irregularity in the sale, since no mention had been made in the said peti- 
tion of the alleged arrangement between the creditor and judgment- 
debtor 

Ryru Nambiar, for appellant. 

Govinda Mcnon, for respondents 

JUDGMENT 

The Subordinate Judge is in error in thinking that the petitioner is 
estopped by his previous petition No 545 of 1891 There m as no occa- 
sion for mentioning in that petition the irregularities now lelied on as 
vitiating the sale, as that petition was filed for the purpose of olitammg an 
adjournment with a view to raising the money by private arrangement 
In a similar case the Calcutta High Court also held that omissions in such 
a petition did not create an estoppel (1). We set aside the order and 


* Appeal against Order No 78 of 1892. 
(i) 7 C 6ii 
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direct the Subordinate Judge to allow the parties to adduce evidence with 
reference to the alleged irregularities and to dispose of the case in accord- 
ance with law. The costs of this appeal will abide and follow the result. 


17 M. 306. 

[806] APPELLATE CIVIL. 

Before Mr. Justice Mutiusami Ayyar and Mr. Justice Best, 


SuNDARARAJA Ayyangar (Plaintiff), Appellant v. Pattanathusami 
Tever and others (Defendants), llespondenis.^ (16th January, 1894.] 

Legal Practitioner’s Act — (Act XVllI of 1879), Sections 28, 29 — Remuneration by 
promissory note for past professional ser^'iies rendered under oral agreements 
— Guardian and toofd— Services necessary or manifestly beneficial. 

A Guardian executed a promissory note in favour of a vakil (the plaintiff) 
as renninci ation for his past professional services rendered under oral agree- 
ments with him : 

Held, that a suit upon the note was barred by Sections 28 anej 29 of Act 
XVIII of 1879, and that, as there was no such necessity for the proceedings in 
question as to render the contract binding on the minors, no suit would lie 
against them 

[R., 35 C 320 (324) = 12 CWN 256=3 M.L1 156; 31 M. (49) = 17 MLJ. 553=3 
M.LT 05, 15 C.LJ. m-\7 CWN 45 (46)=13 Ind Cas. 43; 6 L B.R. 
166 (167), 7 OC 46 (48) ] 

Second appeal against the decree of J. W. F Dumergue, Acting 
District Judge of Madura, in appeal Suit No. 270 of 1892, reversing the 
decree of H. Krislina Row, District Munsif of Madura, in original suit 
No. 272 of 1891. 

This was a suit upon a promissory note executed by the fourth defend- 
ant as the guardian of his sister's sons, defendants 1 to 3, for Rs. 600 
alleged to be due to the plaintiff as remuneration for past professional 
services rendered by the plaintiff as vakil under oral agreements with the 
fourth defendant in certain criminal cases and proceedings which arose as 
follows . — 

The present zamindar of Sivagunga and the late zamindar granted 
the villages of Tiruvelloor, Vernbatore and Thavasagudy to the father of 
the first, second and third defendants on a perpetual cowle in August 1882. 
After the death of the said defendant’s father in September 1887, the 
present zamindar granted a cowle of the village of Tiruvelloor to his own 
wife. Disputes arose since then between zemindar’s wife backed by 
the zamindar and first, second and third defendants’ mother, who was 
supported by her brother, the fourth defendant. The zemindar’s wife 
[307] through her husband commenced to issue puttas to the tenants and 
collect melwaram, which the first, second and third defendants’ mother 
through her brother, the fourth defendant, resisted. The first, second 
and third defendants’ mother leased the village of Tiruvelloor to one 
Gopalsawmy Naidu, wlio brought suit against zemindar’s wife for posses- 
sion in original suit No. 7 of 1890 on the file of the East Subordinate 
Court and obtained decree. While matters were thus progressing, two 
criminal cases arose out of them. The zemindar’s wife’s against charged 
the fourth defendant’s agents with carrying off the fruits of Karuvela 
trees in Tiruvelloor village before the Sub-Magistrate of Sivagunga. The 


* Second Appeal No. 700 . of 1893 , 
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fourth defendant engaged the plaintiff’s service to defend the accused and 
the accused were acquitted In the other case, while first, second and 
third defendants’ men were taking the melwaram of Vembatore village 
to the said defendants' house, the zemindar’s men waylaid them near 
Othapoovarasu and beating them, earned off the said melwaram produce 
The fourth defendant charged the zamindar’s men with dacoity and the 
preliminary enquiry was conducted by the Head Assistant Magistrate, 
who committed the men to the Session Court where, however, they 
were acquitted The plaintiff was engaged to prosecute the men 
before the Head Assistant Magistrate during the preliminary enquiry 
It was mainly in connection with the plaintiff’s services in these two 
criminal cases that fourth defendant executed the plaint pioinissory 
note The promissoiy note fuitliei stated that plaintiff’s servcies were 
engaged in a breach of trust case and putta transfer case against 
the zamindar 

The District IMunsif passed a decree in favour of the plaintiff, which 
the District Judge reversed, on the grounds that the suit on the promissory 
note was barred by Sections 28 and 29 of the Legal Piactitioners’ Act, 
which require all agieements for remuneration between a pleader and his 
client to be in writing and filed in Court, and that there was no such 
necessity in the case as to tender the agreement of the guaidian binding 
on defendants 1 to 3 

The plaintiff preferred this appeal 

Bhashijarn Ayyangar and Gopalasami Ayyanyai, for appellant 
Sundaia Ayyar, for respondents 

JUDGMENT 
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This was a suit upon a promissory note executed by fouith defendant 

as the guardian of his sistia ’s sons, defendants 1 308 ] 1 to 3, for Its 600, 

alleged to be due to plaintiff as I’ernuneration tor professional sei vices icu- 
dered by plaintiff as vakil in ciiininal cases and pioci'edings We agice 
with the Judge that the claim cannot be suppoi ted on the special tiontract 
evidenced by the pioinissorv note Ri'ctions 2H and 29 of tlie J^egal Piac- 
titioneis’ Act require that such agieements should be in wilting and tiled 

in Court It appears tiom the piomissoiv note that it was executed for 

past services tendered under oral agieements v\ith the fouith defendant 
It has been held that this is no bar to a deciee being passed for such 
leasonable lemuneration as ma}^ be lound due on the piinciple of quantum 
rncruit If, therefoie, the fouith defendant should be held to have had 
authoiity to bind the minor defendants 1, 2, 3 b} this contract, we should 
have consideied it necessary to call for a distinct finding as to the amount 
that plaintiff would be entitled to as reasonable compensation for services 
rendered But no contract made by fourth defendant whether as guardian 
of the minors, or as their next friend can be held to be binding on them 
unless the sei vices to be rendered weie either necessary or manifestly 
beneficial to the minois The finding of the Judge is that there was no 
such necessity as to rendei the contract binding on the minors PTaving 
regard to the objects for which the plaintiff was employed, we do not think 
they were necessary or manifestly beneficial to the minois In this view 
of the case it is not necessary for us to expiess an opinion as to the 
competency of the minors’ mother to appoint a guardian foi her sons We 
also observe that a deciee has been passed against fouith defendant for 
the amount claimed by plaintiff and he has preferred no appeal 
We dismiss the appeal with costs. • 
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[309] APPELLATE CIVIL. 

Before Mr, Justice Muttusanii Aijyar, 

Shanmi GA PiLLAi {Defendant No. 1), Appellant v. Ramanathan 
Chetti (Plaintiff No. 2), Respondent.^ [22nd December 
1893, and 25th January, 1894.] 

dill Procedure Codc-^-Act XIV of 1882, Sections 25, 22i~Madras Civil Courts Ait 

Section 12 — Jurtsdtclton of Court — Execution of decree of mperior Conn. 

As in suits so in execution proceedings the competent forum is ordinarily that 
indicated by Section 12 of the Civil C ourts Act, but in the five cases mentioned 
111 Section 223 of the Civil Procedure Code special reasons exist for departing 
from that rule and creating a special or extraordinary jurisdiction, the obji'Ct 
whereof is to secure to judgment-creditors in certain cases a special facility or 
convenience The condition as to the jurisdiction of the Subordinate C'ourt to 
which a suit can be transferred undcr^Section 25 of the C'odc of Civil Proceduie 
IS not laid down in Section 223 of the C^ode, which relates to transfers of applica- 
tions for execution of decrees, and was omitted therefrom for the special 
reasons mentioned therein. Narasayya v V enkatakrishnayya (i) followed. 
Gokul Krisio Cliunder v. Aukhil Chunder C hatter jee (2) and Durya Ctmiau 
Majumdar v. Umatara Gupta (3) dissented from. 

[DUs., 9 P.R. 1901 = 1 P 1. R 1901; U B R. Civil (1902) III Quarter, Execution of 
decree, 5 ; F., 5 Ind. Cas. 155=7 M.LT 132; 22 M L J. 125 (126) = 10 M L.T. 

525 (526) = (1911) 2 >1 W N 355; R, 1 NLR 39 (41).] 

Appeal against the order of W F. (irahame, District Judge of South 
Arcot, dated 30th August 1891, passed on civil miscellaneous appeal 
No. 20 of 1891, confirming the order of the District Munsif of Chidam- 
baram passed on execution petition No. 354 of 1891 and miscellaneous 
petitions Nos 503 and 598 of 1891 (original suit No 19 of 1888 on the 
file of tlie District Court of South Arcot ). 

The facts of this case were as follows* — 

The defendant had mortgaged to the plaintiff cei tain proper!} , only 
half of which belonged to him, the other half belonging to his brother, one 
Theagaraja Pillai, who instituted a suit for partition and had his share 
delivered to him The plaintiff instituted a suit and attached and sold 
the defendant’s share of the property, the decree in the said suit having 
been, on the plaintiff’s petition, sent by the District Court to the District 
Munsif ’s Court for execution. When the plaintiff applied for attacliment 
of the defendant’s other property, the defHidant presented a petition de- 
manding that the remainder of the property [310] which he had mortgaged 
should be first sold before his other property was proceeded against On 
both the Lower Courts rejecting this petition, the defendant preferred 
this appeal alleging, inter alia, that the District Munsif had no jurisdic- 
tion to execute the decree of the District Court for more than Rs. 2,500, 
the limit of his jurisdiction. 

Sundara Aijyai\ for appellant. 

Rangaramanujachariar, for respondent. 

JUDGMENT. 

Two questions arise for determination in this appeal and tli(‘ first is 
whether the Distriqt Munsif had jurisdiction to execute the decree in 
original suit No. 19 of 1888. Though the objection was not taken in either 

♦Appeal against Appellate Order No. 70 of 1892. 

t2) 16 C. 457. ( 3 ) 16 C. 465. 


(1) 7 M. 397 . 
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of the Courts below, it relates to the inherent jurisdiction of the District 
Munsif and is patent on the face of the proceedings, and 1 am of opinion 
that such objection may be taken at any stage of the case The decree 
which IS being executed by the District Munsif was passed upon a hypo- 
thecation bond for more than Its 5,000 which is considerabl) in excess 
of his pecuniary jurisdiction, and it is contended on appellant’s behalf 
that the Judge had no power to transfer such decree for execution to a 
District Munsif As to the question whether this contention ought to 
prevail, there is a conflict of opinion among the different Digli Courts 
It was decided in the negative in Narasayya v [ enkataknshnayya (1) 
and in civil miscellaneous appeal No 47 ot 1888, but in the alhimative 
m Gokul Knsto Chunder v Aukhil Chunder Chaiterjee (2) and Duiga 
Charan Mopimdai v Umatara Gupta (3) and in Shn Sidheshivani Pandit 
v Shri Harihar Pandit (4) The last case was decided in 1887, the case 
was decided in 1884 and the Calcutta case in 1880 The learned Judges 
at Calcutta who decided Gokul Kristo Chunder v Auhhil Chunder 
Chatterjee (2) considered the Madias case and expressed themselves as 
being unable to concui in the decision theiein 

That decision depends on the construction put on Section 223 ol the 
Code of Civil Procedure Section 25 which relates to tiansfei of suits 
authorities the transfer to a Subordinate Couit “ competent to tiy the same 
111 respect of its nature and the amount or value ot its siibject-mattei 
These words ot limit- [311] ation are not found in Section 228 which relates 
to transfer ot applications for execution oi decrees Tliat section flot 
only omits the condition that the Couit to which it is stmt loi execution 
must be competent to determine the suit in whicli the decree was passed 
but also substitutes tor it five othta* conditions The fiist condition cl.iuse 
(a) premises that the judgment-debtoi resides oi caiiics on business or 
works toi gain within the local limits of the junsdictioii of the Couit to 
which the deciee is sent for execution The second condition clause (b) 
presupposes that the judgmeiit-debtoi has not sufficient piojieity within 
the juiisdiction of the Court which passed the decree, but has piopeity 
within the jurisdiction of the Court to which the decree is sent lor execu- 
tion The thud condition clause (c) piemises a case in whu^h immoveable 
piopeity IS ordeied to be sold, and such piopeit} is situated outside the 
jurisdiction ol the Court which passed the decicc The fouilh condition 
clause (d) postulates the existence of some special reason foi the transfer 
which the Couit that ordeis fhe transfci is required to state in wilting 
The fifth condition piemises that the Court to whicli the decice is sent 
for execution is subordinate to the Court which passed the decree T^ook- 
ing at the nature of the seveial conditions, tlie\ suggest the infeience 
that the legislature contemplated a special convenience, or a special faci- 
lity or some special reason or a special relation as Suboidmate and Appel- 
late Courts, as grounds for the transfer There is thus leason to conclude 
that the condition as to jurisdiction, inserted m Section 25, w^as omitted 
from Section 223 for the special reasons mentioned therein It follows 
that if the condition as to jurisdiction mentioned in Section 25 and inten- 
tionally omitted from Section 223 were imported into it, the special facility 
or convenience which it was the intention of the legishituie to secure to 
judgment-creditors m certain cases might be taken away from tliem, and 
the object which the legislature had in view, might be defeated Suppose 
for instance the case of a decree passed by a District Court or Subordinate 

(i) 7 M. 397' (2) i6 C. 457 ,(3) 16 C. 465- 
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Couit for Us. 2,600 and of the judgment -debtor residing within the juris- 
dictu)ii of a District xMunsif or possessing property only within that 
jurisdiction; ^\hy should the special convenience or facility which might 
exist if the decree were executed by the District Munsif be denied to the 
Ju(lguK‘ut-crt‘ditor? Again, the specification of five special cases in Section 
22o implies that in [312] other cases the Court executing the decree must 
be com])etenl to decide the suit in which the decree was passed. Hence 
it was inferred in Narasayya v. VenkaUihrishnayya (1) that in framing 
the five conditions, the legislature intended to denote the statutory excep- 
tions founded on special considerations to the rule which regulates the 
ordinary jurisdiction. Further, the penultimate clause of the section states 
expressly that when a decree transferred for execution is that of a Pro- 
vincial Court of Small Causes, the Presidency Small Cause Court to which 
it is transferred must also have jurisdiction over the suit in which the 
decree was jiassed as regards its subject-matter. The express mention of 
the ordinal V rule m this paragraph emphasizes its omission in the five 
cases mentioned in the first paragraph of the section. There is also reason 
for holding that the Code of Civil Procedure contemplates certain exceptions 
to the ordinary rule, that a Court can only exercise jurisdiction, over 
proceedings of civil nature when the subject-matter therein does not exceed 
in value the pecuniary limit of its jurisdiction as defined by Section 12 
of the Civil Couids Act Take for instance a claim preferred in regard to 
a house of Es. 3,000 value in the Court of a District Munsif during the 
execution of a money decree passed by him for Es. 2,400. Which is the 
Court competent to investigate the claim? Is it the District Munsif who 
passed the decree or the Subordinate or District Court, as the ease may be 
that has jurisdiction to try a suit relating to a house of Es. 3,000 value. 
The language of Section 278 shows that it is the District Munsif who 
was executing the decree that is authorized to investigate the claim. 

The reason mentioned for holding that no exceptions w’ere intended 
to be created is that intricate questions of importance are likely to arise 
as often in execution of decrees as in the trial of suits; but it must also be 
remembered that there are cases in which execution of decrees may be a 
simple matter giving rise to no questions of special difiiculty In order 
that tlie cases ma} be differentiated, the legislature has given a discretion 
to the District Court in whom the power of transfer is vested, and also 
enacted Section 239 in addition to Section 228. Furthermore, the special 
relation of the C'ourt to which the decree* is sent for execution, under 
paragraph 6 as a Subordinate Court will enable [313] the District Couit 
to call up the application for execution for disopsal by itself when ques- 
tions of exceptional difficulty arise therein for consideration. 

The grounds on wdiich the decision of the iMadras case rests may be 
thus formulated As in suits so in execution proceedings, the competent 
forum is ordinarily that indicated by Section 12 of the Civil Courts Act, 
but in the five cases mentioned in Section 223 special reasons exist for 
departing from that rule and creating a special or extraordinary jurisdiction. 
In view to show that this view is not tenable, the High Court at Calcutta 
refers to Sections 3, 6, 9, 228 and 649 in addition to Section 25 of the 
Civil Procedure Code and Section 12 of the Civil Courts Act. The learned 
Judges think that this Court overlooked the rule that the word ‘ suit ’ 
may include as well proceedings after decree as proceedings before decree. 


(i> 7 M. 397- 
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First, as to Section 12 of the ^Madras Civil Courts Act it is referred to 
in the IMadras decision and its applicability to cases other than those 
specified in the second and thud paragraphs of Section 223 is recognised 
But what is stated there is that an extraordinaiy or a special jurisdiction 
was confened by the Code of Civil Proceduie in cases to which paragraphs 
2 and 3 relate The absence of this special luiisdiction would render 
ineffectual the considerations of special convenience and facility implied by 
the five conditions in Section 223 to which reference has already been 
made As regards Section 25, the word 'suit’ may no doubt include in 
its extensive sense proceedings aftei as well as before decree, but it may 
also possibly be used in its popular and restricted sense to connote pro- 
ceedings before decree, as contradistinguished from execution proceed- 
ings The presence of additional words in Section 12 of the Civil Courts 
Act and in Section 3 of the Code of Civil Pioceduie lends weight to the 
view that in Section 25 it was used by the legislature in its restricted sense 
Even assuming that it includes execution proceedings, the limitation as to 
jurisdiction can only be imported into Section 223 so far as it is consistent 
with that section. To impoit it into that section so far as it i elates to 
the special cases* founded on special consideiations \^ollld be incongruous 
and not only do violence to the plain grammatical interpretation, but 
also deny to judgment-creditors the special convenience and facilities 
contemplated in these cases 

[ 314 ] As to Section 3 it exempts pending proceedings from the opera- 
tion of the Code, and refers in terms to proceedings prior to decree in any 
suit instituted or appeal presented before the Ist June 1882, or to procecd- 
'ngs after decree that may have been commenced and weie still pending 
at that date This section furnishes an argument in suppoit of the vle\^ 
that when proceedings after decree aie intended to be denoted the legisla- 
ture said so expressly As to Scc>tions 6 and 9 they are relied on as indicat- 
ing that the teim ‘suit’ may be taken to include cxocaition pioceedings, 
but I have already stated that on that view the limitation as to juiisdic- 
lion in Section 25 can only be irnpoitcd into Section 223 so lar as it can 
be done without incongruity 

With reference to Section GdO it lecognises tin* piiiiciple which 
oidinarily regulates the jurisdiction in execution pioceedings, but it does 
not negative an intention to cieate a special jurisdiction in the five cases 
specified in Section 223 Aftei carefully considering tlie Bombay and 
Calcutta decisions, I do not see where the fallacy lies in the reasoning 
adopted in Naraaayya v Venlxatahnahnaijya (1), and I must, theiefoic, 
adheie to the principle of that decision therein until the Full Bench 
overrules it 

The second question foi decision is whether appellant’s omission to 
bung to sale Tiyagaraja Pillai’s shaie is a bar to the execution ol lus 
decree against other than mortgaged property until he cures the omission 
In the present case there is no doubt a direction in the decree that respon- 
dent shall first execute the deciee against the mortgaged propert} , but the 
direction presupposes that the property belongs solely to appellant, oi that 
the decree is binding on Tiyagaraja Pillai It must be observed heie that 
Tiyagaraja Pillai was not a party to that decree, and that the pailitiou 
suit brought by Tiyagaraja Pillai was pending at the date of decree under 
execution. It is not even alleged that in the deciee since passed in the 
partition suit the mortgage debt was either mentioned as a family debt 


ISM 

)AN. 25 , 


Appel- 

late 

Civil. 


17 M 
309-4 
M. L J. 
91 . 


(i) Z*M. 397. 

217 



17 Mad. 315 


INDIAN DECISIONS, NEW SERIES 


[Vol. 


1«M or that Tiyagaraja Pillai had his share decreed to him, subject to payment 
Jan. 25 . ^ moiety of that debt The respondent was therefore justified in not 

^ ’ proceeding against Tiyagaraja Pillai ’s share, lest by so doing he 

Appel- involving him&elf in litigation which may entail [ 816 ] 

LATE expense. The direction is binding only so far as it does not 

Civil, ^jompel him to invade the rights of third parties who were not parties to 
the decree. This view is in accordance with that taken by the High Court 
17 M. Allahabad in Zalim Gir v. Barn Charan Singh (1). In that case a 
309^4 zemindar executed two mortgages of his zemindary property in favour of 
M. L. J. one Panna Lai — one on the 10th October 1871 and the other on the lOth 
October 1872. On the 27th January 1874 he mortgaged about 117 bighas 
out of his zemindary for Rs. 700 to the defendant in tiiat case. On tlie 
10th September 1877 he made a conditional sale of the zemindary pro- 
perty in favour of the plaintiff for Rs. 4,500 to pay off the two charges 
created in favour of Panna Lai. On the lOth August 1878 the zemindar 
made another mortgage to the defendant for Rs. 300 of the same 117 
bighas. On the 8th November 1881 the defendant obtained a decree on 
his two mortgages of the 27th January 1874 and of the lOth August 1878, 
and on his application for execution of the decree, the mortgaged property 
was advertised for sale on tlie 20th November 1883. Meanwhile the 
plaintiff took the necessary proceedings to foreclose his conditional sale, 
and upon the 18th March 1883 the sale was foreclosed. On the 19th 
November 1883 the pkiftitiff brought a suit to have it declared that det'end- 
ant was not entitled to bring the property to sale, and it was held tliat he 
was not entitled to do so before first recouping the plaintiff the amount 
due on the prior encumbrances. It is therefore competent to respondent 
in the case before us to apply for execution against other than the mort- 
gaged property if he can show that the portion of the mortgaged ))ro])(‘rty 
not brouglit to sale belongs to appellant’s divided brother It is urged on 
behalf of appellant that the decree under execution was passed against 
appellant as the managing member of a joint Hindu family during the 
subsistence of co-parcenary, lor a debt contracted for purposes binding on 
all the co-parceners; but the decree is not produced before me; nor am 
I referred to any document showing that the decree was passed against 
appellant as the representative of the joint family whilst the absence of 
all allusion to the debt and to Tiyagaraja Pillai ’s liability for his moiety 
thereof negatives the contention. 

The appeal fails, and I dismiss it with^ costs. 


(i)^ 10 A. 629. 
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[ 3 i 6 ] APPELLATE CIVIL 

Befoie Mr Justice Muttuaami Aipjai and Mr Justice Best 


SuBiiAMANYA Pandya CiiOKKA Talavar {Plaintiff), Appellate v 
Siva Subiiamanya Pillai and others {Defendants), Respondents * 
[9th, 10th, 11th and l/5th January, and 13th Echnitiry, 1894 ] 

Lnnitation — Suit to recover immoveable family property unlaiv fully aReualcd during 
plaintiff's minority — Limitation Ait, Section 7, Illustration (b), and Silicdule 11. 
Articles 12, 44i 45i rind 144 — Hindu Lazv — Sarrrjjioa, lehetlicr under the 
Mitakshara laze, nearness of blood is a ground of preference as betu'cen brothers 
of the half and full blood respectively in case of disputed succes\ion to impartible 
i u-parcenary property — Representation of minor heirs as defendants by including 
a Collector as a defendant, as their guardian ad litem — Code of Civil Protedurc — 
Act XIV of 1882, Sections 13, 244 and 312 — Pozvers of a Hidu son to question the 
alienation of an impartible e<itate by his father 

Where a suit is brought to set aside a sale of immoveable family iiropcrty un- 
lawfully alienated during the plaintiff's minority, it must be instituted within 
one year of the plaintiff’s attaining his majority under Schedule IT, Article J2 of 
the Limitation Act Section 7 of that Act must be read together with each 
article in Schedule 11, and when the period prescribed by the latter extencls to 
three years or more and expires within three years from the date of .itt.unmeiit 
of majorit), the intention is that the late minor should ha\e the full three years 
But when the period of limitation prescribed is less than three years, as in Article 
12, and the minor has that period from the date of his majority, the prescribed 
period IS not to be enlarged to three years 

In determining the right of succession to an impaitiblc estate, the class of 
kindred from whom a single heir is to be selected should be first ascertained 
Next, it should be seen whether family custom or kulachar discloses a speiial 
rule of selection, and, in default of such custom, seniority of age constitutes a 
title by descent to the impartible estate, liy analogy to general Hindu law 

Nearness of blood is no ground of preference under the Mitakshara law m 
case of disputed succession to co-paicenary property which is jiartiblc, anr! it ’s 
likewise no ground of preference when such properly is imjiartiblc Whcic 
therefore, the family property belongs to a co-parcenary family consisting of all 
the brothers of the deceased propositus, whether of the whole or half blood, jM 
the absence of a specification to the contrary, the brother that is entitled !■) 
succeed to the property is the eldest in years 

Representation by a Collector of all minor sons of a deceased Zemindai .is 
their guardian ad litem, under the order of the Court, the C ollector being adiicd 
as a (317] defendant in the suit, is an adequate repiesentalion of all the sons, 
e\cn if the Collector could onl> treat, under Regulation V of 1804, the particular 
minor on whose behalf the Court of Waids was then managing the zemindar' 
as their proper ward Consequently, a suit bi ought by one of such minors, on 
his attaining majority, to set aside the sale of a portion of the zemindari propel ly 
attached in execution of the decree given in the former suit, is barred by Sec- 
tions 13, 244 and 312 of the Code of Civil Procedure 
IR, 19 A 215 (226), 26 B 730 (733), 17 M 422 (444), 24 M 502 (608) = 11 MLJ 
191, 15 Tnd Cas 412 (414)=23 MLT 79^12 MLT 245 (250) = (1912) MW 
N 790 ( 796) ] 

Appeal against the decioe of Venkata Ilangayyar, Suboidiniife Judge 
of Tiniievelly, in original suit No 46 of 1885 The faots of this case 
appear sufficiently for the puipose of tlRs report from the judgment of 
the High Court 

The Subordinate Judge decreed in favour of the defendants 

The plaintiff preferred this appeal 

Rama Ran and Ramachandra Ran Saheh, for appellant 
Bhashyam Ayyangar, for respondents Nos. 11 to 14 and 146. 

* Appeal No. 22 of 1891. 

al9 


in4 

Feb 13 

Appel- 

late 

Civil. 


17 M. 
316^4 
M. L. J. 
152. 



INDIAN DKOISIONS, NBW SBtllBS 


im 

Feb. 13 


Abfel- 

late 

Civil. 


17 M. 
316 4 
M. L. J. 
152. 


17 Mad. 318 


[Vol. 


Ranga Ra^nanuja Chariar, for respondent No. 1. 

Gopalasami Aijyangar, for respondents Nos. 137 and 152. 

Ranga Raii^ for respondent No. 7. 

JUDGMENT. 

This was a suit to recover the mittas or estates called Perunani and 
Karaikurichi and the pannai or home-farm lands therein, which had 
formed part of the zemmdari of Maniachi, situated in the district of 
Tinnevelly. The Subordinate Judge of Tinnevelly, who tried the suit, 
dismissed it witli costs Ay)pellant (plaintiff) is the present zemindar of 
Maniachi, wliich is admittedly an impartible estate belonging to a joint 
Hindu family, but capable of being enjoyed by but one member of the 
family at a time, and respondents are alienees who are in possession of 
the property in dispute. 

The transactions, which have given rise to this litigation are fully 
set forth by the (\)urt of first instance in paragraphs 25 to 57 of its judg- 
ment. The Subordinate Judge has also sufficiently stated the substance 
of the pleadings, the contentions of the several respondents, and the 
questions arising therc'upon for determination, and w^e do not think it is 
necessary for us to recapitulate in this judgment. 

Of the fourteen issues recorded for decision, the thirteenth and 
fourteenth relate merely to improvements and mesne profits. To the 
decision on the first three issues, no exception is taken at the hearing 
before us. The fourth, sixth and seventh issues relate to preliminary 
grounds of objection urged against the suit, whilst the other issues refer 
to the merits. 

[ 318 ] The first (luestion tor determination is that raised by the fourth 
issue, viz., whether the suit is barred by the Act of Limitations. The 
facts, from which it arises, are shortly these. At the commencement of 
the year 1866, and for some \ears before it, one Bhuloka Pandya Chokka 
Talavar was the zemindar ol Maniachi, and the properties now’ in dispute 
were then comprised in the zeinindari He died on the 14th January 
1866, leaving him surviving seven widows and five minor sons as show'n 
in the sub-joined pedigree • 


Bhuloka Pandya Chokka Talaver, 
Zemindar of Maniachi. who 
died in January 1666 
Hii Jcven wives* 


No. I 
Kattama 
Talavachi 

(died 

childless) . 


1 

No. 2 

wi. 3 n] 4 

No. 5 

No. 6 

Nol 7 

Rama 

Udayanna Rama 

Shanmukha 

Shanmukha 

(died 

Talavachi 

Talavachi Talavrchi 

vadivu 

vadivu 

childless) 

(died 

(died 1 

T alavachi 

Talavachi 


childless). 

childless). 1 



j . 



son Chokka 



son Subra- 



Talavar, 



mania Pandya 



No. 6. 

I 

Chokka Talavar 




1 


Plairdiff 



t 

1 

1 


{Appe'la^d) 






No. 12. 




Three 

sons 

1 . 




r 

Subramania 

1 

Vellaya 


Sentlura 


Pandia Chokka 

Pandyan, 


Pandyan 


Tala'! ar. 

No. 

10 


No. II. 


No. 9. 

(died 

un- 




' 

married). 
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On the death of IBhuloka Pandva in 1866, the Government at first 
recognized as his lawful successor, his son by the fomth wife, Chokka 
Talavar, No 8 in the pedigree He was, however, junior in x enrsf to the 
eldest son by the fifth wife, Siibraniama Pandva Chokka Taiavai, No 0 
in the pedigree But the Government considered tluit his luf^ther’s prioi 
marriage was a legitimate giound of preference As lie (No 8) was n 
minor, the Court of Wards assumed manageinent ot tlie zeniindaii uridei 
Regulation V of 1004. The late zemindar’s fifth wife then instituted 
original suit No 25 of 1866 on the file of the Civil Court of Tiniievelly, 
disputing the action of the Government and asserting her eldest son’s 
preferable claim by right of primogenitine Tn Mav 1868 the Civil Ctiuit 
decreed in his favour Meanwdiile, the Government recalled their recogni- 
tion of the junior son by the fourth wife and lecognized in his stead the 
eldest son by the fifth wife, No 9 in the pedigree, Subramanya Pandya 
Chokka Talavar, and the Court of Waids since continued in management 
on his behalf 

Of the thiee sons by the fifth wufe, the second son, Veil ay a Pandyan, 
died unmarried dunng lus minority, and the eldest 1 319 ] Subramanva 
Pandya Chokka Talavar, the last recognized zemind-ir and law^ful holder, 
died during his minority in 1873, leaving him surviving one uterine brothei 
named Sendura Pandyan, No 11 in the pedigref^, and two half-brothers, 
Chokka Talavar, No 8, and the plaintiff (appellant) No 12 in the pedigree 
It is an undisputed fact that of the thiee surviving bi others, the plaintiff 
18 the eldest It is also admitted that the Zemmdari of Maniachi is an 
impartible estate belonging to a joint Hindu tamily constituted by its 
male co-parceners, and that the last law'ful zemindar was appellant’s and 
Chokka Talavai’s half-brother, and the uterine brother of Senduia Pandya, 
No 11 in the pedigree 

Appellant rests his title to the zemmdari in this Court, as in the Court 
below, on his position as the eldest of the surviving brothers of the last 
zemindar, while the respondents’ case is that the uterine brother, Sendura 
Pandyan, excludes him from succession With lefeienco to this conten- 
tion, it was alleged for the appellant that Senduia relinquished his interest 
in the zemindan, if any, in favour of the appellant by document C, wdncli 
bears date the 15th August 1885 The plaint, which is dated the 9th 
June 1885, prayed for a decree (1) establishing appellant’s right to the 
properties in dispute, cancelling the decree in original suit No 14 of 1866 
and the auction sale in its execution, and (2) awarding him possession of 
the properties mentioned in the plaint It stated that the decree and the 
execution sale were vitiated by fraud, and that the circumstances consti- 
tuting fraud came to appellant’s knowledge only in March 1885 The 
decree in original suit No 14 of 1866 was passed on the 4th May 1067, 
and the sales in execution of it took place on the 11th and 13th August 
1870, and were confirmed by the Civil Judge on the 14th September 1870 * 
The purchasers were placed m possession on 27th and 29th September 
1870 

These are the facts which have to^be home in mind whilst dealing 
with the question of limitation with reference to the arguments addressed 
to us at the hearing Treating this suit ns one brought to recover immove- 
able family property unlawfully alienated during appellant’s minority, the 
Subordinate Judge has found that it is barred by limitation He rests 
his opinion on the ground that appellant was born on the 5th May 1861 

♦ [by Exhibits M and P, and LIV — Ed ] 
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1804 and completed his twenty-first year on the 4th May 1882 and not as 
Feb. 13. [820] alleged by him on 11th June 1882. It is urged on appellant’s be- 

half that his finding is contrary to the weight of evidence. ^ 

Appel- The date of appellant’s birth formed the subject of the sixth issue, 

LATE and the evidence cited with reference to it is partly oral and partly docu- 

ClVlL. mentary. It must be observed that in the case of the appellant, no horos- 
cope has been kept so as to throw light on the precise date of his birth. 
316^4 parties admit that appellant was in existence from the Tith June 

1^. L. J. IQ^li the contest being as to whether he was born on that date or, as 
152 . found by the Subordinate Judge, on the 5th May 1861. 

As regards the oral evidence, it is that of plaintiff’s witnesses Nos. 4 

and 25, and defendants’ witnesses Nos. 11 and 12. The two former state 

that plaintiff was born in the month of Vaiyasi, Andu 1086 corresponding to 
May — June 1861, and the two latter depose that the plaintiff’s birthday 
star or lunar mansion was ‘ Satayam ’ or the 24th lunar day or star in the 
month of Chittirai Both the witnesses for appellant are related to him, 
the fourth being a distant relative, and the twenty-fifth witness being his 
maternal uncle. The evidence of the maternal uncle is open to the obser- 
vation that he is unable to remember the month. and year in which his own 
eldest and other sons were born, though he professes to recollect the month 
and \ear in which appellant was born. The evidence of the fourth 
witness is also open to the remark that the date of the temple festival 
at Tiruchendur in the district of Tinnevelly in the year 1861 with which 
he connects appellant’s birth shows (as explained by the Subordinate 
Judge) when it is computed from the calendar, that appellant was born 
on the 5th May and not on the Tith June. 

On the other hand, respondents’ twelfth witness does not name the 
month in which special worship or Archania is performed in the Tiruchendur 
temple on appellant’s Janma Nakshatram day or the day of his birth fixed 
with reference to the lunar asterism or mansion. According to respon- 
dents’ eleventh witness it is clear that the appellant’s Janma Nakshatram 
or the star, under which he was born, was the ‘ Satayam ’ or the 24th 
lunar mansion day in the month of Chittirai which corresponds to the 
5th May 1861 according to the calendar. Respondents’ witnesses are 
not connected with them. The Subordinate Judge describes the evidence 
at length in paragraph 21 of his judgment and comes to the conclusion 
that appellant was born on the 5th May 1861; and after [ 321 ] carefully 
considering it, we see no reason to disturb hjs finding. In the first place, 
respondents’ eleventh witness is a disinterested witness The fact deposed 
to by him is in the nature of circumstantial evidence. It is a fact which 
he was in a position to remember from the Archanai or special service 
being performed every year on the same lunar day of the same solar 
month. It is corroborated by the date of the Tiruchendur festival in the 
year 1861 with vvhich event the fourth witness connects appellant’s 
birth. Respondent s twelfth witness corroborates the eleventh so far as 
the performance of a special service in the Tiruchendur temple on the 
zemindar’s birthday and the name of his Janma Nakshatram or the star 
under which he was born are concerned. 

On the other hand, the onus of showing that the suit was brought in 
time is on the appellant. Both his witnesses are related to him, and 
their evidence is open to the observations mentioned above. The appel- 
lant’s pleader suggests that his fourth witness may have made a mistake, 
but it is not likely. The allusion to the Tiruchendur festival as the event 
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which enabled him to fix the month and star of appellant's birth appears 
to be natural 

The do(‘iimenfcary evidence bearing on the sixth issue consists of two 
Exhibits H and XV The former is a takid sent on the Slst May 1882 by 
the Sub-Collector of Tinnevelly to the Tahsildar of Ottapidaram taluk. 
It states that the Maniachi Zemindar attains his inajoiity on the 12th 
June and diieots the Tahsildar to close the accounts of the estate and be 
refld\ to deliver the zemindan on the 13th June Exhibit XV is 
the letter written by the Siib-Gollcctor to'" the Collector on the 
same date and is to the follo\^ing effect “ It appears the eldest 

minor of the Maniachi estate has no hoioscope and the exact date of his 
hiith IS not known The Tahsildar on examining the previous records 
and on due inquiry, approximately fixes the date on v\hich the minor 
against his age as the 12th June 1882 I propose to issue orders to 

the Tahsildar to make over the estate to the minor on the 13th pro- 
ximo " The report of the Tahsildar to which reference is made in Exhibit 
XV is not before us We cannot say that the exhibits which name the 12th 
June 1882 approximately as the date on which the appellant attained his 
majority are inconsistent with the finding that the actual date of birth was 
the 5th May 1861 It is then said that the zemindan was actually made 
over to the appellant on the 13th June ^82, but this fact does not carry the 
case [ 322 ] further No correspondence is produced, from which we can 
infer that the real date of birth was asyeitamed by the Court of Wards, and 
it was enough for that Court that on the 13th June 1882, when they trans- 
ferred the estate, the appellant had ceased to be a minor The Subordi- 
nate Judge appears to us to have come to ^ correct finding as to the date 
of appellant’s birth 

With reference to the latter part of the sixth issue, it is argued by 

respondents’ pleader that undei the Indian Majority Act IX of 1875, 

Section 3, the appellant should be tieated as having attained his majority 
on the completion of 21 years, only in case he had lawfully been under 
the jurisdiction of the Court of Wards, and that he must otherwise be 

treated as having attained his majority on the completion of 18 years 

We shall presently consider the question whether Sendura Pandyan 
excludes the appellant from succession and whether an uterine brother 
succeeds to an impartible estate in preference to a half-brother, though the 
latfer is senior in years to the former Assuming, for the purpose of 
dealing with the question of liipitation and for that purpose only, that the 
appellant was not only the de facto but also the de jure Zemindar, we see 
no reason to doubt the correctness of the Sul>ordinate Judge’s decision 
that appellant attained his majority on the completion of 21 years on the 
4th May 1882 

There are three more matters in connection with which the question 
of limitation has been considered by the Subordinate Judge Adverting 
to the prayer m the plaint that the decree in original suit No 14 of 1866 
and the sales, m execution of it, of the properties in dispute be cancelled, 
the Subordinate Judge observes that there is no doubt that as a suit to 
set ^^lde Court sales in execution of a decree to which appellant was a 
party, it must be governed by the one-year’s limitation prescribed by 
Article 12, Schedule TI of the Act of Limitations He adds, however, 
that, as the plaintiff was a minor, a period of two years must, under 
illustration (b) attached to Section 7 of the Act, be added to the one 
year. It is argued on appellant’s behalf that this is a misapprehension of 
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. 18M the scope of the illustration, and that the period of limitation prescribed 
FfcB. 13. Article 12 is applicable to minors as well as to adults. 

— That article premises a suit to set aside a sale in execution of 

Appel- ^ decree and prescribes as the period of limitation one year from 
LATE which the sale is confirmed. The case premised by 

Civil. [828] illustration (h) of Section 7 is one in which the right to sue 

for a legacy accrues to A during his minority, and A attains his 

17 M* majority eleven years after such accrual; he would have under the 
31B--4 ordinary law one year remaining within which to sue, but under this 
section an extension of two years will be allowed him, making in all a 
* period of three years from the date of his attaining majority within whicJi 
he may bring his suit The Subordinate Judge considers that by reason 
of the illustration (h) a minor, who is a party to a suit has three years to 
set aside a sale therein from the date on which he attains his majority 
He relies in support of his opinion on Mahommed Hossein v. Purundur 
Mahto (1), and on Surj/anna v. Durgl (2), but neither of them is in point 
The question whether illustration {h) of Section 7 is an authority for 
giving a minor the right to sue to set aside a sale falling under Ai*ticle 12 
within three years from the date on which he attains his majority, 
though Article 12 prescribes only one }ear in the case of adults, was not 
raised or considered in those casei^^ 

The illustration, no doubt, recognizes the principle that when the 
period of limitation prescribed by the ordinary law exceeds three years 
but expires within three years from the date on which he attains his 
majority, the minor will have the whole period of three years from the 
date of his majority. But it does not warrant the inference that it gives 
three years in cases which are governed by Article 12. If the minor were 
an adult at the date of the sale which he seeks to set aside he would have 
to sue within one year from the date of the confirmation of the sale; 
and on attaining his majority, he stands in the position of an adult, and 
there is no reason why he should have three years instead of one year 
from the date of majority. Section 7 ought to be read together with each 
article in the second schedule, and when the period prescribed by the 
latter extends to three years or more and expires within three years from 
the date of attainment of majority, the intention is that the late minor 
should have the full three years. But when the period of limitation pre- 
scribed by the schedule, as for instance by Article 12, is less than three 
years, and the minor has that period frorij the date of his majority, we 
see no warrant for holding that the intention wafe to enlarge the period 
of limitation prescribed by the schedule to three years. [824] We are 
unable to adopt the view of the Subordinate Judge that the appellant had 
more than one year to set aside the Court-sales if he were a party to 
original suit No. 14 of 1866. 

In paragraph 147 of his judgment, the Subordinate Judge observes 
that as a suit to set aside the decree in suit No. 14 of 1886 for fraud, the 
suit is governed by Article 95 which allows the appellant a period of three 
years from the date on which the fraud came to his knowledge. As he 
finds, however, that no fraud has been proved, the question does not 
arise in this case, and we shall consider in connection with the merits 
whether this finding is correct. 

The Subordinate Judge also refers to Article 44, though he considers 
it to apply only to voluntary sales; but, for the appellant, it is contended 

(i) irc~287. (2) 7 258. 
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that, by analogy to that article, he is entitled to sue to set aside, within 
three years from the date of hia majority, an improper Court sale which 
took place during his minority with the piivity of his guardian We 
cannot accede to this contention, as Article 12 must be read together 
with Article 44, and there can be no true analogy when there is an express 
provision to the contrary With Articles 12 and 144 before us, we do not 
think 'that Article 120, which presupposes the absence of a special provi- 
sion applicable to the case under consideration, can apply The conclusion 
w'e come to on the fourth issue is that the piesent suit is tune-barred as 
a Suit falling under Article 144 or Article 12 and that neither Article 120 
or 44 or 45 has any application 

In dealing with the question of limitation it was assumed that 
appellant w'as a party to oiigmal suit No 14 of IH66 by Ins guardian, 
and that as the eldest surviving hi other though of the half-blood, he is 
lawfully entitled to the zemindari We now proceed to consider these 
questions 

The question raised by the fifth issue is whether appellant is entitled 
to the zemindari of Maniachi in prefeience to Senduia Pandya Talavar 
who is still alive The facts upon which it arises for determination are 
(1) that the zemindari is an impartible estate, (2) that iL belongs to the 
co-parcenary family consisting of the appellant and his brothers, (3) that 
the propositus was Suhiaman>a Chokka Talavar, No 9 m tlie pedigree, 
who died without male issue, (4) that Sendura Pandyan is his uteiine 
brother, whereas appellant is only his half-brother, and (5) that the latter 
IB older than the former and is the eldest of the surviving sons of [ 323 ] 
Bhuloka Pandya Chokka Talavar It is admitted that Subramanya 
Chokka Talavar was the eldest son of the previous Zemindar, and that 
he succeeded his father by right of primogeniture, no special custom 
being alleged by either party as controlling the right of piiinogeniture m 
case of disputed succession to the zemindari The point for considera- 
tion IS whether, under the Mitakshara law nearness of blood is a 
ground of preference as between brothers of the half and full blood in 
case of disputed succession to impaitible co-parcenary property 

The Subordinate Judge decides it in the affirmative, but in that opinion 
we are unable to concur Apart from authoritv, we are of opinion that 
on general pnnciples the question should be answered in the negative 
The first of them is that a rule of decision m regard to succession to 
impartible propeidy is to be found in the Mitakshara law applicable to 
partible property, subject to suc*h modifications as natuiallv flow from the 
character of the property as an impartible estate The second principle 
18 that the only modification w'hich impartibility suggests in regard 
to the right of succession is the existence of the special rule for the selection 
of a single heir when there are several heirs of the same class who would 
be entitled to succeed to the property if it were partible under the general 
Hindu law The third principle is that, in the absence of a special 
custom, the rule of primogeniture furnishes a ground of preference In 
determining who the single heir is according to these principles, wc have 
first to ascertain the class of heirs w4io would be entitled to succeed 
to the property if it were partible, regard being had to its nature as 
co-parcenary or separate property, and we have next to select the 
single heir by applying the special rule indicated above 

Applying the principles mentioned above to the case before us, there 
can be no doubt that if the property m dispute had been the separate 
property of the last lawful Zemindar, frojn whom succession has to be 
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1884 traced, the uterine brother would be preferred to the half-brother. In 
Feb. 13. enumerating the classes of heirs to separate property with reference to the 

Smriti of Yadnavalkya cited in Mitakshara, Chapter II, Section I, sloka 2, 

Apbel- the Commentator observes in Chapter 11, Section IV, sloka 5, that 
LATE among brothers, such as are of the whole blood take the inheritance 

Civil. “ ‘ in the first instance,’ under the text already cited, ‘ to the nearest 
— ~ ‘‘ ‘ sapinda the inheritance next belongs,’ since those of the [ 326 ] half-blood 

316^4 ' * remote through the difference of the mothers.’ ” Vignanesvara 

M. L. J. proceeds then to state in Section 6 that “ if there bo no uterine 

152 . ‘‘ brothers, those by different mothers inherit the estate,” and adds in Sec- 

tion 8 tliat ” in case ” (ff competition between brothers and nephews, 
nephews of the whole blood have no title to the succession in preference to 
brothers of the half-blood,” for their right of inheritance is declared to be on 
failure of brothers If the Zemindari of Maniachi, from which the property 
now in litigation was severed by Court-sales, had been the separate or self- 
acquired property of Subramania Talavar, Sendura Pandya, his uterine 
brother, would certainly have succeeded to it in preference to the 
appellant w’ho is his brother by a different mother. The principle 
which determines the class of kindred entitled to succeed is that, in case 
of disputed succession to such property, remoteness of blood furnishes a 
rule of exclusion. This being so, the further question arises whether the 
same principle applies when thi‘ property is the co-parcenary property, 
though impartible, belonging to a joint Hindu family consisting of the 
deceased Zemindar and his brothers T^ooking again to the Mitakshara 
law of succession as applied to partible co-parcenary property, the right 
of survivorship is mentioned as a dominant right which controls the rule 
of succession applicable to separate property In Chapter II, Section T, 
sloka 20, of the Mitakshara, the Commentator premises a case of competi- 
tion between the co-parceners and widows of a deceased person, and refers 
to the text of Narada ‘ hfft them allow a maintenance to his w'oman for life, 
and concludes that the widow’s are entitled only to maintenance, the 
co-parceners being entitled to the property It follows that in case of 
co-parcenary property, the doctrine of survivorship furnishes an addi- 
tional rule whereby the class of heirs has to be found. It is also a 
controlling or dominant right for the reason that, according to Hindu 
theory, co-parcenary property belongs to the co-parcenary family, that 
though co-parceners are tenants in common, they have no specific 
property but only an interest which may ripen into specific property on 
partition, and that, if the existing co-parceners die without male issue, 
they are to be treated as if they had never been born, and, as if the partible 
property actually belonged to the body of co-parceners who are alive at 
the time of partition. When therefore partible property belongs to a 
co-parcenary family, and when a co-parcener dies without male [ 827 ] 
issue, leaving one uterine brother and one half-brother surviving him, the 
half-brother is entitled to share the property equally with the uterine 
brother at the time of partition, the deceased brother being considered as 
if he never had been born, and the property being treated as always vested 
in, the family as a unit and as never absolutely vested for purposes of 
inheritance in any one co-parcener in preference to another, how much 
soever the family may change as to the number of co-parceners from 
time to time during co-parcenary. To say, therefore, that nearness of 
blood is a ground of preference in such cases would be tantamount to 
ignoring the pre-existing co-parcenaiy interest of half-brothers. Nearness 
of blood being thus no ground of preference under the Mitakshara law in 



VI.] 


8. P. CHOKKA TALAVAR V SIVA SUBRAMANYA PILLAI 17 Mad. 328 


case of disputed succession to co-parcenary property when it is partible, 
it is likewise no ground of preference when such property is impartible 
It la conceded that the zemindari belongs to the co-parconary tamily 
consisting of all the brothers of the ptoposif ii8, and the neaiest class of 
Mndred in which the single hen ought to be found is that of brothers, 
whether of the whole or half-blood, and applying the lule of primogeni- 
ture as a subsidiary lule of selection, since there is no specific custom, 
the brother, that is entitled to the zemindari, is the eldest in years, viz , 
the plaintiff or appellant 

This view IS in accordance with the course of decisions to which our 
attention has been called at the heanng 

The first is the case of Katama Nafchiar v The Rajah of Shiva- 
qunga (1) The point decided in that case v^as that the zemindari of 
Sivagunga was the self-acquired pi'operty of Gouri Vallabha Tevar, the prior 
lawful Zemindar, that the competition being between his daughter and 
brother’s son, there was no right of survivoi’ship as in the case of co- 
parcenary pioperty, and that, according to the ordinary rule ol succession, 
the class of kindred among whom the single heir was to be found was 
represented by the daughter and not by co-parceners The question, now in 
dispute, did not arise in that case, but there are observations made by the 
Privy Council which indicate the principles that should guide our decision 
in this case Their Lordships say there are two principles on which the 
rule of succession, according to the Hindu [328] law, appears to depend 
The first is that which determines the right to offei the funeral oblation 
and the degree in which the persons making the offering are supposed to 
minister to the spiritual benefit of the deceased, the second is the right of 
survivorship It is generally intelligible that upon the principle of survi- 
vorship the right of the co-paiccners in an undivided estate should pre- 
vail Their Lordships sav further that in co-parcenary property accoj’d- 
ing to the principles of Hindu law, there is co-parcenciship between the 
different members of a united family and survivorship following upon it, 
for there is community of interest and unity ot possession between all the 
members of the family, and upon the death of any one of them, the others 
may well take b\ survivorship that in which they had during the deceas- 
ed’s lifetime a common interest and a common possession But the law 
of partition shows that as to the separately -acquired pioperty ot one 
member, the other members of that family have neithei unity of interest 
nor unity of possession and the foundation, therefore, of a light to take 
such propel ty bv survivorship fails It is said thal these observations 
are in tlie nature of obitci dicta^ but if so, they are the dicta of the 
highest ]udicial tiibunal foi India, followed in seveial latei cases More- 
over, the two main pimciples of succession mentioned above aie those 
embodied in the text of Manu, ‘ that the inheritance belongs to the nearest 
sapinda,’ and in the text of Narada to the effect that in an undivided 
family, the brother takt^s the co-parcenaiy propeitv in piefeience to the 
widow 

The second case is Ncelkisio Deb Bunnono v Beeirhnnder Thaloor (2) 
That was a suit in the nature of ejectment brought by a bi other of 
the half-blood against the uterine bi other on the ground that, as he was 
the eldest of the class of heirs from whom a jobra] should be selected 
according to family custom, the appointment by thje deceased Zemindar 
of hiB younger brother, the then defendant, as jobra], was invalid Tr^‘ 

(i) 9 M.I A 539 (-2) 12 M I A 523 
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Privy Council held that the appointment was valid by family custom or 
kulachar which imposed no restriction on the power of the reigning raja 
to appoint a jobraj from among his kindred. On this point, the Lords of 
the Judicial Committee remarked that “ where there is evidence of a power 
of selection, the actual observance of seniority [329] even in a consider- 
“ able series of successions cannot of itself defeat a custom which establishes 
a right of free choice; and had the instances been uniform and without 
exception, that alone would have been sufficient to support the appellant’s 
case. Such uniformity of practice was however not proved, for, several 
instances appear of infants appointed to the office of jobraj, whilst 
** relatives within the custom and older in years were living." It is this 
finding of fact that was the ratio decidendi, but the decision is an 
authority for the proposition that in determining the right of succession to 
an impartible estate, we should first ascertain the class of kindred from 
whom a single heir is to be selected, next see whether family custom or 
kulachar discloses a special rule of selection, and that in default of such 
custom, seniority of age constitutes a title by descent to the impartible 
estate, by analogy to general Hindu law The Judicial Committee say 
further that by general Hindu law, the uterine brother would be the heir 
in reference to the half-brother, were it a disputed succession to divided 
property. 

This limitation is also in accordance with the text of the Mitakshara 
in Chapter IT, Section IV, slokas 5 and 6, and is an authority for the pro- 
position that in case of disputed succession to impartible property, which 
was acquired by, or belonged exclusively to, the deceased zemindar, near- 
ness of blood is a factor to be considered in determining the class of kin- 
dred from whom the single heir has to be selected. Respondent’s pleader 
lays considerable stress on the passage in the judgment of the Privy Coun- 
cil which deals with the contention on behalf of the appellant in the 
Tipperah case, to the effect that the preference of the whole to the half- 
blood does not extend to a raj, and that, when the estate is ancestral and 
undivided, brothers of the whole and half-blood are on the same footing. 
Their Lordships observe as follows: When a raj is enjoyed and inherited 

“ by one sole member of a family, it would bo to introduce into the law, 
“ by judicial construction, a fiction, involving also a contradiction to call 
“ this separate ownership, though coming by inheritance, at once sole and 
" joint ownership, and so to constitute a joint ownership without the com- 
" mon incidents of co-parcenership. The truth is, the title to the throne 
‘‘ and to the royal lands is, in this case, one and the same title. Survivor- 
‘‘ ship cannot obtain in such a possession from its very nature, and there 
“ can be no community [380] of interest; for, claims to an estate in lands 
“ and to rights in others over it, such as to maintenance, are distinct and 
“ inconsistent claims. As there can be no survivorship, title by survivor- 
“ ship, where it varies from the ordinary title by heirship, cannot, in the 
** absence of custom, furnish the rule to ascertain the heir to a property 
“ which is solely owned and enjoyed and which passes by inheritance to a 
" sole heir.’’ It is further argued on behalf of the respondents that the 
doctrine of survivorship, as a dominant right, has no operation as well in the 
case of impartible co-parcenary as in the case of impartible separate pro- 
perty, and that we are not at liberty to introduce a distinction so as to vary 
the ordinary rule of succession which, it is contended, applies alike to both. 
We are unable to accede to this suggestion for several reasons. In the 
first place, later decisions of the Privy Council recognized survivorship as 
a material factor when the impartible .estate is co-parcenary property. In 
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the next place, the Tipper ah estate is situated m a part of India governed 1894 
by the Dayabhaga School of Hindu Law, which explains away the Smriti Feb. 13^ 

of Narada as inapplicable to mariied women and denies a place to the 

doctrine of survivorship in its scheme ol succession It may be, as BUg- ^ppel- 
gested by Mr B ashy am Aiyangar on lespondents’ behalf, that when the j^ate 

Tipperah case was decided by tlie Pi ivy (council, there was an impression CiviL. 

at Calcutta that, even under the Dayabhaga law, then’ was survivorship 

as an exception to the geneial scheme of inheritance in the ease contem- 17 M. 

plated by Jimutavahana in verse M, Section 5 , Chapter XI of the Daya- 316-4 

bhaga But such a notion was held to be eiroiieous by the Full Bench of L. J. 
the High Court at Calcutta in Uajhinhore Lahoory v Qohind Chunder 
Lahoory (1) and see Shea Soondaiy v Pnfhcc Singh (2) wherein it w^as 
decided that by the Hindu law current in Bengal, n brother of the whole 
blood succeeds in the case of an undivided immoveable estate, in preference 
to a brother of the half-blood The raiio decidendi is that the doctrine of 
survivorship has no operation under the Dayabhaga law either as part of 
the general scheme of inheritance or as an exception to it 

Again, the recognized foundation ot the light of survivorship is the 
Smriti of Narada cited in Mitakahaia, Chapter Tl, Section 1, verse 7, but 
Jimutavahana notices this Srnriti in Chapter XT, Sec- [331]tion 1 , verse 48, 
of the Dayabhaga, and concludes aftei a consideiation ot the other 
Smntis, especially the Sriti ot Vnhaspati, that Naiada contemplated 
the case of wives of an infenor rank, wdio do not possess the status of a 
Patni Ol the lawTul wife of approved rank On the constiuction suggest- 
ed by him in verse 54, there is no foundation in the Smriti law^ on which 
the doctrine of survivorship can lest As the Mifcakshaia, however, 
differs from the Dayabhaga, the decision 111 the Tipperah case, although 
it IS in perfect accordance with the Dayabhaga law , has no application m 
the Mitakshara countiy 

It 18 further urged by the learned pleader foi lespondents that assum- 
ing that the Tipperah hills and estate are governed by the Dayabhaga 
law, the reason assigned by the Privy Council for their decision suggests 
that the character of impartible property as one capable of sole enjoy- 
ment by the incumbent for the time being is so much in the nature of 
separate property that it is inconsistent with the theory of co-parcenary 
of which unity of ownership and unity of possession quoad the property 
in litigation aie essential incidents 

Tins contention is soured only 111 the Dayabhaga countiy, for as 
explained by this Court in Naraganti Arhamma Garu v V cnkatachalayati 
Nayanivaru (3) the modifications of co-parcenary which flow from im- 
partibihty consist m this “ wdieie from the natme of the property, 

" possession is left wuth one co-parcener, the others aie not divested of 
co-own^rship Their necessary exclusion from possession imposes on 
“ the co-owner in possession two obligations to his co-parcenei s, in 
“ virtue of their co-ownership — the obligation to provide them with mam- 
" tenance and the obligation to pieserve the coipus of the estate The 
" rights of possession and maintenance are to this extent distinct and 
“ inconsistent — that they cannot co-exist and be enjoyed by the same 
persons, that the one is a right to the immediate peiception of 
'* the fruits of the property, the other a light to an direct benefit, 
but both rights have a common origin, unity of ownership 
" Separate possession but not separate ownership is the characteristic 

(1) I C 27 (2) 4 lA 147 (j) 4 M 250 (266). 
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“ of property, which, although impartible, is ex hypothesi joint. Co 
“ ownership, which is the cause of survivorship, was held not to exibi 
“ in the case of the Tipperah raj. We should have hesitated [ 832 ] to 
“ express an opinion at variance with that ruling if we could find no support 
“ for our views in a ruling which is equally imperative upon us, and Irom 
which, in the Tipperah case, their Lordships expressed no intention 
“ to dissent. In Katama Naichiar v. The Rajah of Swagunga (1) their 
“ Lordships declared that, in the absence of proof of a special custom 
“ of descent, the succession to a zemindari impartible and capable of 
“ enjoyment by one member only of the family at a time, is governed by 
“ the general Hindu law prevalent in that part of India with such quali- 
“ fications only as flow from the impartible character of the subject. The 
“ impartibility of the subject does not necessitate the denial of the right 
“ of survivorship, and there are not wanting in the admitted rules which 
“ govern the enjoyment of such property and the succession it indici of 
“ co-ownership and conseciuent survivorship ’’ This case is an authority 
m the Presidency for the proposition that the very custom by which co- 
parcenary property is rendered impartible suggests survivorship as a neces- 
sary incident of impartibility, and that it is not correct to say that there is 
no co-parcenership in regard to such property, the difference being only 
in the form in whicdi co-parcenar\ exists in respect of partible and imparti- 
ble property. 

In this connection our attention is drawn to the decision of the Privy 
Council in Rani Sartaj Kuan Rani v. Deoraj Kuan (2). This case modifies 
the opinion expressed in the last preceding case to this extent and no 
further, “ when the estate is governed by the Mitakshara law, and it is 
** impartible by the usage and custom of family and descends according to 
“ the law of primogeniture on the male heirs of the original grantee, the 
“ estate is not inalienable except on proof of special custom.” The case 
is, therefore, an authority for the proposition that inalienability is not 
one of the modifications which flow necessarily from the impartibility of 
the subject. As regards survivorship as a cause of succession, their Lord- 
ships expressly save it and say, “ by the custom or usage, the eldest son 
“ succeeds to the wdiole estate on the death of the father as he would, if 
” the estate were held in severalty. It is difficult to reconcile this mode 
” of succession with the rights of a joint family and to hold that there is 
” joint ownership which is a restraint on alienation. It is not so difficult 
” where the holder of [ 333 ] the estate has. no son, and it is necessary 
” to decide wdio is to succeed.” Referring to the Sivagunga case, 
their Lordships add ” the saying in the Sivagunga case that the zemin- 
” dari, though impartible, was part of the family property, must 
” be understood wath reference to the question which was then before 
” their Lordships ” That question w'as one of succession and not of 
alienation, mter vivos 

Another case referred to is what is called the Totapalh case, Stree 
Rajah Yannmula Venhayamah v. Strec Rajah Yanumula Boochia Vankon- 
dora (3). In that case an impartible estate belonging to a joint Hindu 
family was usurped by one of the members of the famil\ . The zemindar, 
by the aid of another member of the family, ousted him and afterwards 
entered into an agreement wuth him to pay the revenue. There w\as no 
division in the family. It w^as argued in that case by appellant's counsel 
that the estate being impartible must, from its very nature, be taken to 
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be beparate estate, and eoubequentl} that, ueenrcliiig to the decimon m the 
Sivagunga case, the succession was detei iiiinablc by the law which legulates 
the succession to a separate estate, whethei the family be divided or 
undivided With leterence to the first contention, then Ijordships' answer 
was It IS deal that the ineie iiiipai tibility of the estate is not sufficient 
to jnake the succession follow the cuiiisc' c)f succession to separate 
estate Then Lordships apprehend that if the^ were to hold that it 
did so, they would affect the titles to many estates held and enjoyed 
as impartible in different parts of Tnrlia lias it then been shown that, 
though the family was undivided, the estate was in fact the separate 
property of the appellant’s husband’^” Aftei answciing the above question 
in the negative their Lordships aiisweied the second question in these 
terms “ In the Sivagunga case, the zemmdan hiui escheated to Govern- 
ment, wffiich w^as free to deal wntli it as it chose By a new Saniiad 
the Government granted it to Gouri Vallabha, conferring a legal title 
which none could dispute But what was done in this case'-^” After 
referring to the facts of that case their Lordships state “ this account 

shows no legal forfeiture, no fresh giant by any peison competent to 
grant a legal title It onlj shows that on a dispute between Mallappa 
Dhora and his superior, anothei member of the family came in, and, 
“ with the [ 334 ] strong hand and in conceit witli the superior, succeeded 
“ in ousting Mallappa Dhora and in assuming the position and right of 
“ the zemindar ” This case is an author it} foi the position that forcible 
dispossession produces no change in the natuie and teniiie of the imparti- 
ble property. ^1^ 

Another case is that of Maluintut Hnanafh Koci v Baboo Hum 
Narayan Singh (1), in which the Tippeiah case was dissented fiom 

Two other cases w^eie also reteried to at the healing, — Hanganayah- 
ainjna v Ramaya (2) and the Padaniafhur rase (3) Ihey follow the 
Sivagunga case 

The latest case is that of Raja Jogendui Bhuyati Hum Chundun 
Mahapatra v Nifyanund Mansingh (4) In that case the contest was as 
to the right of succession to an impaitible laj and a zemindari, the rival 
claimants being the last male holdei Nandikishore’s three widow's and 
daughter on the one side, and his illegitimate bi other on the other The 
joint family belonged to the Sudia caste Then Loidslnps of the Privy 
Council held that the illegitimate bi other was tmtitled under the Mitak- 
shaia law to succeed by aui;vivorsliip and observed as follows “ according 
to the decision in the Sivagunga case wdiich, as their Lordships under- 
stand IS not now disputed, the fact, of the raj being impartible does not 
affect the rule of succession In consideimg who is to succeed on the 
death of the rnja, the rules which govern the succession to a partible 
estate aie to be looked at, and, therefore, the question in this case is 
II what would be the right o± succession, supposing instead of being an 
impartible estate, it were a partible one ’ After discussing the point 
and concluding that the right of survivorship existed as between the 
deceased zemindar and his illegitimate brother, their Lordships held that 
the latter was entitled to succeed to the raj by virtue of survivorship This 
case is the latest authority foi the position that when the impartible estate 
belongs to a co-parcenary family, the right of survivorship determines the 
heir entitled to succeed 
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The next question is whether the suit is barred by Sections 18, 244 
and 312 of the Code of Civil Procedure. It is conceded that if the eighth 
issue is determined against the appellant, this question must likewise be 
decided against him. 

[ 338 ] The eighth issue is whether the plaintiff and his predecessor 
m title were properly represented in original suit No. 14 of 1866! The 
Subordinate Judge states the facts of the case so far as they bear on this 
question m paragraphs 36 to 67 of his judgment, and comes to the con- 
clusion that the appellant and the zemindar whom he succeeded were 
represented for the reasons mentioned in paragraphs 58 to 103. To this 
finding several objections are taken on behalf of the appellant. 

The first objection is that though the appellant and his predecessor 
in title were made defendants in original suit No. 14 of 1866, yet they 
were then minors, and they were not described either as defendants by 
their mothers and guardians, nor were their mothers, who were also defend- 
ants, described as the guardians of their minor sons. It appears from 
the decree m that suit* that the first eleven defendants consisted of six 
widows and the five minor sons of the former zemindar, Buloka Pandya, 
including the plaintiff and his predecessor in title, the mother’s name being 
entered first as that of a defendant and the minor’s name being entered 
next as that of her minor son. It is not stated in terms that the mother 
of each minor was appointed or made a party as Ins guardian, ad liiem; 
but t IS clear that, in each case, the mother was her minors’ sons’ natural 
guardian and that the object in including both as defendants was presumably 
to make both parties to the suit, the mother as Buloka Pandya ’s widow 
and the minor son by his mother and natural guardian. It was Act VIII 
1859 that was in force when the suit was brought, and it contained no 
provisions as to appointment by the Court of guardians, ad litem, for minor 
defendants According to the then practice of the Court, it was sufficient 
if the mother was mtide a party as guardian and permitted to act as such 
on his behalf. It also in evidence! that the mother of Subramania Pandya 
Chokka Talavar, plaintiff’s predecessor in title, applied J for a postpone- 
ment of the sale and preferred an appeal to the High Court from the 
order of the Civil Judge refusing her application. The conclusion we come 
to is that in the suit of 1866, as originally framed, appellant and his 
predecessors’ mothers were included to act as their guardians; that the 
Court allowed them to act as such; that one of them endeavoured in 
execution proceedings to obtain a postpofiemeiit of the sale, and that, 
though the description is [ 336 ] defective, the defect is nu?rely one of 
form and the minors were in no way prejudiced thereby. 

Even assuming that the description is insufficient, we must still hold 
that the minors were adequately represented and their interests carefully 
protected by the Collector of the District, as the Agent of the Court of 
Wards, and as their guardian ad litem. Original suit No. 14 of 1866 was 
instituted subsequent to the death of Buloka Pandya Chokka Talavar, but 
prior to tht) recognition of his son, Chokka Talavar, by the Government 
as his successor, and to the assumption of management of the zemindari 
by the Court of Wards. After the Court entered on the management of 
the estate, the Civil Judge included the Collector of the District as the 
twelfth defendant, and § he was mode a party as the ex-officio guardian of 

(Ex. XXII -Ed 1 ^ [E’'. , 

t [Ex. XXIX— XXXII.— Ed.] , §[Ex. XXI shows.— Ed.] 
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the minor heirs It is clear, therefore, that the minors were sufficiently 
represented by the Collector as their guardian ad litem, if not also by 
their mothers previously, but it is urged on behalf of the appellant that 
the Collector, as Agent of the Court of Wards, was the lawful guardian 
only of the then recognized zemindar, on whose behalf the Court of Wards 
held the zemindan, but not of his brothers including the plaintiff and his 
predecessors in title, the then fifth and ninth defendants We do not, 
however, attach weight to this contention, as it is open to the Judge to 
appoint any competent person as guardian, ad litem, piovided that there 
18 no antagonism between his mteiest and that of the minors in the sub- 
ject-matter of the suit The Collector accepted the appointment and acted 
as guardian of all the minor sons llepresentation by him ot all minor 
sons as their guardian under the order of the Court is sufficient, oven if 
it were held that the Collector could only treat under Regulation V of 
1804 the particular minor on whose behalf the Court of Wards then managed 
the zemindan as their proper ward 

The second objection is that the mothers of the iiimois allowed the 
trial to proceed cx parie, and that bummonses were not served upon 
them As regards non-service of summonses the allegation was attempted 
to be supported by oial evidence which the Subordinate Judge has dis- 
credited As to the weight due to the oral evidence on this point, we 
concur in his opinion It is true that* the copy of the judgment in original 
suit No. 14 of 1866 sliows that the Collector alone defended the suit, but 
the circumstances [337] of the case suggest the inference that tlie minors’ 
mothers left the defence to be conducted by that officer acting under the 
direction of the Court of Wards, as he was more competent than them- 
selves adequately to protect the minors’ interests We may here observe 
that the interests of the then de facto minor zemmdai, who was the ward 
of the Court of Wards under Regulation V of 1804, were identical with 
those of his brothers so far as tliey related to the subject-matter of that 
suit 

The third objection is that the admission by the Collector of the 
claim was an act not compatible with his position as guardian, ad litem , and 
prejudicial to the minors Exhibit XXI pioves that the Collector 
acknowledged the correctness ot the plaint in original suit No 14 of 1866, 
but requested that the debt sued for and othei debts might be permitted 
to be paid rateably from the income of the estate as it was realised If 
the claim was true and valid » (it will appear later on from this judgment 
that such was really the case), it is pi'eposteious to say that the guardian 
should not have acknowledged the claim but put the plaintiff to the proof 
of it Such conduct on his part would add to the costs of the suit, which 
would be a needless burden on the estate We are of opinion that the 
Collector's action was bo7ia fide and abundantly warranted by the actual 
facts of the case 

It 18 here argued that of the six instalments for which a decree was 
asked for in the plaint, only three were overdue at date of suit, that the 
fourth, fifth and sixth instalments had not then accrued due, and that the 
Collector ought to have resisted the claim for a declaiatory decree m 
respect of the last-mentioned instalments. It is true that the plaint pray- 
ed for an order of the Court directing defendants to pay into Court the 
fourth, fifth and sixth instalments as agreed on m the razinamas on which 
the suit was based It is also true that the Civil Court decided that there 


1894 

Feb. 13. 

Appel- 

late 

Civil 

17 M. 
31i = 4 
M. 1^. J. 
152. 


♦[Exhibit XXR— Ed.] 



1894 

Feb. 13 

Appel- 

late 

("iVIL. 

17 M. 
Zl% 4 
M. L J 
152. 


17 Madl. 338 INDIAN DECISIONS, new series [Vol. 

must be a decree for the then plaintiff for the amount sued for, and for an 
order that the fourth, fifth and sixth instalments be paid as they fell due. 
Assuming that no such order should have been made, the then plaintiff 
might have obtained sepante decrees for those instalments with costs 
prior to the date of the Court-sale. The omission, therefore, of the 
Collector to take the technical objection now argued saved the minor the 
costs of othei* suits which tlu* (.reditor v\as at liberty to institute as each 
instalment fell due Considering that he put in the writtep statement in 
communica- [338] tion with the Court of Wards and with its sanction, and 
seeing also that the Collector then asked the Civil Court for indulgence as 
to payment of the decree amount from the income of the zemindari, his 
action w^as perfectly bona fide. It w'as not then unusual for the Civil 
Courts 111 order to avoid niultiplicitv of suits (though the practice is now 
considered loose) to include a direction in the decree passed on instalment 
bonds to pa> tuture iiistalnionts due on those bonds as they fell due. 

Another objection taken to the finding on the eighth issue is that the 
decree w^as merely declaratory in so far as it related to the fourth, fifth 
and sixth instalments and that the decree w^as nevertheless executed 
against the minor’s estate. 

It must be observed, however, that the decree was not declaratory 
but contained an order for payment as those instalments fell due, and, in 
fact, the sale now impugned b^ the appellant took place long after they 
had become overdue In our opinion this objection is entitled to no 
weight. 

Another objection is that the Collector ought to have objected to the 
execution of the decree on the ground mentioned in the last paragraph, 
when he represented the plaintiff’s predecessor in title in execution pro- 
ceedings In fact the Collector did not then take the objection; hut, if it 
had been taken, it would have been disallowed for the simple reason that 
on its true construction, the decree w^as not declaratory after the future 
instalments became due an> more than a decree for payment of future 
maintenance at a fixed rate would be, and that in execution Courts do not 
go behind the decree sought to be executed, but take it as they find it, un- 
less it is impugned for fraud or want of jurisdiction patent on the face of 
the record 

It is also an admitted fact that neither the plaintiff’s predecessor in 
title nor any one else on his behalf objected to the execution of the decree 
at any time before his death, and we do not think that the plaintiff is 
now at liberty to rip open the decree and to undo proceedings held in its 
execution, and completed during his predecessor’s litetirne, except on the 
ground of fraud or collusion. 

The next objection is that the Collector should have obtained an 
adjournment of the sale and not allowed the property in dispute to be 
sold. The Subordinate Judge relers to the several applications made for 
adjournments of the sale, to the several adjournments actually granted, 
to the order of the Civil Judge refusing the last [339] application and 
to the several attempts made to prevent the sale, and to its being at last 
found unavoidable as showm by the (’ollector Mr. Longley’s letter. We 
agree in the opinion that the sale w’as not due to any laches on the Col- 
lector’s part as guardian of the plaintiff’s predecessor in title, but to 
its being found otherwise impracticable to clear off the heavy debts left by 
Buloka Pandya Chokka Talavar. 

The next objection is that there was no attachment prior to the sale. 
This is not well-founded in fact,, and it is inconsistent with the appellant’s 
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admission in the plaint Theie are also several exhibits which prove 
that an attachment preceded the sale On this point we agree uith tlie 
Subordinate Judge that the objection has no toundation in fact 

Passing on to the riintli issue, v\e obseive that there is not a particle 
of evidence in support of the alleged fiaud The learned pleader for the 
appellant states that he lelies on the objections taken by him to the deci 
Sion of the Subordinate Judge on the eighth issue as constituting together 
a case of fraud We aie of opinajii that they do not amount to fraud 

The last question which remains to be coiisideied in this appeal is 
that raised by the tenth issue The plaintiff's case was that the decree- 
debt was VICIOUS and irnmoial, and that, although it had originally been 
contracted by his fathei, yet it was not one binding upon him The con- 
tention for the defendants was that the debt was incurred for purposes 
binding on the former zernindai, lluloka Pandya s family, and therefore 
on the plaintiff The Subordinate Judge has stated the evidence on each 
Bide, and, after carefully considering it at length, has come to the finding 
that the debt was neither vicious nor immoial as alleged by the appellant, 
but was a debt contracted by a Hindu fathei for pui poses binding on his 
family In this opinion we entirely concur The evidence for defend- 
ants clearly traces the nucleus of the decree-debt to debts contracted by 
appellant’s father in 1845 and 1849 whilst the plaintiff was born only in 
18^ Original suit No 1 of 1845 was brought by an illegitimate son of 
appellant’s grandfather, and, to that suit, the grandfather and Buloka 
Pandya, appellant’s father, w’ere made parties The object of that suit was 
to recover possession of a pannai land or home-farm on the ground that it 
had been sold to the then plaintiff by appellant’s grandfather Appellant's 
father resisted the claim, but the suit ended in a compromise, whereby 
[ 340 ] it was agreed that appellant’s giandfather should pay the then 

plaintiff Ks 7,000, that the sale in hivour of the latter should be cancelled, 
and that appellant’s father should succeed to the pannai land given up by 
the then plaintiff After the compromise, appellant’s grandfather died, 
and appellant’s father succeeded to the zenmidari and the pannai land id 
November 1845 

In ordei to pay the sum of Us 7,000 due undei the razinamah to 
pay peishcush, and then zamindar’s installation expenses and palane 

expenses, appellant’s father borrowed Us 2‘2,000 from one Vellayan 
Chetty That this debt was contracted for the abovementioncd purposes 
IS, as observed by the Subordinate Judge, pioved by defendants’ witnesses 
Nos 1, 3, 4, 7 and 8, by plaintiff’s witnesB(‘s Nos 4 and 22, and by the 
compromise V 

Vellayan Chetty instituted original suit No 1 of 1849 against appel- 
lant’s father and another, and the suit teniiinated also in a compromise, 

whereby appellant’s father undertook to pa\ the debt in certain instal- 
ments * 

In order to pay Vellayan Chetty, appellant’s father borrowed from 
one Venkatachellam Chetty, who subsequently brought original suit No. 
3 of 1854, which suit terminated in a compromise, wdiich secured the 
debt on the zemmdari and moveable property of appellant’s father In 
execution of the decree several razinamnhs weie filed, the last of which 
was for Us 36,000 Venkatachellam assigned his right under the 
razinamah to Chidambaram Chetty, the plaintiff in original suit No 14 of 
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1894 iB66, in execution of the decree in which the Court-sales now in dispute 

Feb. 13 

- V" ' ^ j Thus the uncleus of the decree-debt is traced by a series of public 

Apl^fiL** documents to the money borrowed from Yell ay an Chetty prior to original 

LATE suit No. 1 of 1849, of which Ks. 7,000 was the amount undertaken to be 

Civil paid to secure to appellant’s father the succession to certain pannai land 

— — yielding an annual income of Rs. 10,000, and Rs. 15,000 were borrowed 

17 M. for payment of (i) peishcush, (li) installation expenses, and (iii) palace 

J argued by the appellant’s pleader that the razmamah 

ite* * entered into by appellant’s father with Venkatachellam Chetty does not 
operate to create a charge but only evidences a money-debt. We should 
be inclined to hold that it did create a charge, for the language of the 
instrument suggests an intention to secure the debt on specific property. 
The insertion of general words moveable property in addition to the zemin- 
dari cannot defeat that intention which [ 341 ] is the key to right 
construction. However, it is not necessary to determine this question for 
the purposes of the present appeal, as we concur in the opinion of the Sub- 
ordinate Judge that, before the property in dispute was sold, it had been 
attached in execution of the decree. On the other hand, the appellant’s 
contention that the decree-debt was immoral rests on mere oral evidence. 
The Subordinate Judge sets out the evidence and considers it not trust- 
worthy, and the reasons assigned by him support his conclusion. On 
reading the evidence, w^e do not see our way to coming to a different 
finding Thus on the one sidt* there is unimpeachable documentaiy 
evidence, whilst on the other side there is only questionable oral evidence 
in regard to transactions vvdiich took place more than forty years ago, the 
evidence being produced at a late stage of the final hearing and several of the 
witnesses being in a position to be influenced by a person in the appellant’s 
position We have, therefore, no hesitation in adopting the finding of the 
Subordinate Judge on the tenth issue. Apart from the weight due to the 
evidence, there are also several reasons why the appellant should not 
now be permitted to question the nature of the debt, (i) It was held by 
the Privy Council in Rani Sartaj Kuari v Rani Deoraj Kuari (1), that a 
Hindu son has no power, unless he has it by special custom, to question 
the alienation of an impartible estate by his father, and in the present case 
there is no proof of such custom; (ii) there is also the fact that the debt 
sued for in original suit No. 14 of 1866 bad been contracted more than 
ten years previous to the birth of the appellant; (iii) again the original 
debt merged into a decree-debt during the lifetime of appellant’s prede- 
cessor in title and in a suit to which both appellant and his predecessor 
in title were substantially parties, and there is no proof of fraud nor any 
other material fact upon which appellant can repudiate the decree in 
original suit No. 14 of 1866 or the Court-sales in its execution. 

We shall here briefly notice another question which respondents 
argued at the hearing of this appeal with reference to the relinquishment 
by the two surviving brothers of the whole blood in favour of the appel- 
lant of any interest which they possess in the zemindari. Exhibit C 
evidences such relinquishment, and it is admitted by both the brothers of 
the full blood, Sendura [ 342 ] Panday a Talavar and Chokka Talavar. Also 
in* their evidence, as the third witness for the plaintiff and as the Court 
first witness, they acknowledge the appellant’s right to the zemindari. 

I.A. 51 . 
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The Subordinate Judge held that on the true constiuetion of the docu- 
ment, their rights of ^sui vivorship to the zemmdari were not the interest 
relinquished, but we aie unable to support this coustiuction, having 
regard to the language of paragraph 6 of document C It is m these terms 
Furthei , as wc liavo given up in consideration for this, all our light, 
interest and title, Ac , in tlie moveable and immoveable propeiiies, such as 
the zernindari, &c., capable of impiovemcnt bv vou, us far as our share of 
maintenance is concerned, and as what we have received is sufficient 
for our shale of maintenance suitable to oiii dignity as per zernindari 
custom and our shares, you and w'^e are not iindividial but divided 
gnathis (bandlius), and wc shall live in sepaiatc families ” The words 
such as the zeinmdari ’ and ‘ we aie divided ’ disclose an intention to 
regard the zamindari as appellant’s exclusive ]uopertv from the date of 
the document 

The respondents’ contention is that appellant’s claim, as based on 
Exhibit C, w^ould be time-baued and that the relinquishment is not available 
to appellant as an additional ground in suppoit of his claim It is argued 
that, though Scnduia Pandyan, the next ]unini bi other of the appel- 
lant and the oldest of the sui viving brothers of the whole blood, might not 
be time-baired b> reason ot Ins having attained his majoiity within three 
years befoie he executed document C, yet the privilege conferred upon 
minors by Section 7 of the Limitation Act is personal to them, and does 
not extend to their adult tiansferees, and that the transfer of then 
right after a period of tw'elve years from the date on which the sale was 
confirmed and before the expiry of three years, a period wdnch is allow- 
ed to them as a pi'rsonal privilege, is not actionable if the transferee 
had attained his majority more than three vears before suit In support 
of this contention reliance is placed on /?udra Kdfit Surma Sircar v No- (U 
Kishoic Sinrna Disuas ( 1 ) and Mohonicd Arsii(^ Chnivdhry v YaJ^ooh 
Alhj (2) Those decisions involve, how’ever, the apparent anomaly that a 
minor cannot transfer his title to property though at the date of transfer it 
IS a subsisting inteiost so far as he is concerned In the view which wc 
take [ 343 ] of the question wffiether a brother of the whole blood is entitled 
to succeed to an impartible zernindari in preference to his elder brothci of 
half-blood, it is not necessary for us to determine this question for the 
purposes of this appeal Thus, the appellant’s claim is barred first by 
limitation, and next by Sections 13, 244 and 312 of the Code of Civil 
Procedure, and lastly, it also fads on the merits 

As this IS a case which may be taken to the Privy Council, and as 
the original suit was instituted in 1885 and the appeal preferred in 1891, 
we have deemed it fit to consider at length all the questions argued before 
us on appeal in order that no occasion may rise for further investigation. 
The result is that the appeal cannot be supported and must be dismissed 
with costs 
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PRIVY COUNCIL. 

Present : 

Lord yfacnaghten, Sir Richard Conch and the Honourable George 

Denman. 

[On appeal from the High Court at Madras.^ 


PONNAMBALA TaMBIRAN (Appellant) V. SiVAGNANA DeSIKA GnANA 
SXMBANDHA PaNDXRA SaNNADHI, VisVALINGA 
Tambiran and Raminadiia Tambiran. f2nd and Brd March 
and 28th April, 1894.] 

Code of Civil Procedure (Act XIV of 1882), Section 244, sub-Section (c) — Questions 
arising in execution of decree — Construction of a decree as to appointment of a 
manager of the property of a religious institution 

A decree of the High Court declared its holder entitled as the Pandara Sanna- 
dhi, or religious chief, of an adhinatn, to see that a competent person, from 
among the Tambirans who had received initiation at that institution, was 
.Appointed to fill the then vacant office of Tambiran, managing certain mutts 
The decree directed that the Pandara should name a Tambiran of his adhinam 
for the office, whom, after inquiry as to his fitness, the Subordinate Court should 
appoint. If that Court found him unfit, it was to appoint a Tambiran of that 
adhinam upon its own selection. 

In execution the Pandara named a Tambiran for the office, but died before the 
inquiry as to his fitness. His successor, as head of the adhinam, petitioned to 
withdraw the nomination, naming another Tambiran The Subordinate Court 
made an order disallowing the withdrawal, and, after inquiry as to th^ fitness of 
the first 1344] named Tambiran, appointed him to the office The High Coiut, 
on the Pandara’s appeal, decided that the first nomination had been competently 
withdrawn, and directed an inquiry as to the fitness of the person 
secondly named, finding on the evidence that the first-named was not fit : 

Held on the appeal of the Tambiran first named, that the question as to his 
right was one that had arisen between the parties to the suit, and related to the 
execution of the decree, within the meaning of Section 244, sub-Section (c) 
Civil Procedure .Code, and that he could appeal from the order made. Also 
that, on the construction of the decree, the first nomination could not be with- 
drawn and a second one substituted before the inquiry, and that the person first 
named was entitled to the Court’s decision as to his fitness. On the facts, the 
finding of the High Court that the first-named Tambiran was unfit, was not 
affirmed ; and the order of the Subordinate Judge was maintained 
[F, .31 M 406='4 MLT 921 

Appeal froin an order (24th February 1890) oH the High Court, 
reversing an order (7th October 1889) of the Subordinate Judge of 
Kumbakonam, made in execution of a decree (23rd October 1888) of the 
High Court 

Thei orders now in question related to the appellant’s appointment to 
be managing Tambiran of endowmen,ts l>elonging to two mutts — one 
called the Benares (Kasi) mutt at Tiruppanandal in Kumbakonam, and 
the other at Benares connected with it Both were in relation to the 
adhinam at Dharmapuram in the Tanjore district, of which the first 
respondent w4is the head or Pandara Sannadhi. The orders were made 
in execution of a decree of the High Court of the 23rd October 1888, 
following a judgment in Onana Samhandha Pandara Sannadhi v. Kunda- 
sami Tambiran (1). In that suit the plaintiff, Gnana, then the head of 
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the adhinam, obtained a decree against Kimdasami Tambiran, declaring 
hi 8 appointment as manager of the property of the miitis to be invalid 
The latter, though appointed by the will of the last holder of the office, 
Ramalmga, deceased m 1880, had not been a disciple who received initi- 
ation from the adhinam at Dharmapuram The ]iidgment described the 
connection of the religious establishments affected bv the suit, giving their 
histories and stating their customs The decree is to be found in the 
report of the appeal in the t'xecution pioceodings in Gnana Savihandha v 
Visvahnga (1) The judgment of 1888 decided that the managing Tambiran 
at Tiriippanandal was entitled to select his junior and successoi, but his 
selection was subject to the t'ondition that it should he made of a 
[3M] Tambiian from among the disciples of the adhinam at Dharma- 
puram Also that, when this had been fulfilled, the Pandara Rannadlii 
at that adhinam was alone entitled to conduct the ceremony of investiture 
The relation of the adhinam to the mutt was to be maintained according 
to ancient usage Reference was made also to a previous decision of 
this committee relating to these institutions in KaaJu Bashi Ramaling 
Swaniee v Chitumher Nath Knnjnar Siramec (2) The right of the plaintiff 
consisted in seeing that a Tambiran of the association at Dharmapuram 
was appointed to manage the property of the mutts, and the remedy appli- 
cable was that the Subordinate Court should, on the nomination bv him 
of a qualified Tambiran belonging to Dharmapuram, appoint the lattei 
to the office The decree ordered that the Subordinate Judge should 
direct the head of that adhinam to name a Tambiran, from among those 
of his adhinam, competent to the duties of the managing Tambiran of 
the mutt at Tiruppanandal , and that, if the Judge saw no objection to 
the fitness of the peison so named for the office he was to appoint him, 
but that, in case the Judge should object to the person named, he \ .is 
to select as well as to appoint, and to direct the head of the adhinam 
to make the investiture, and certify it, vhereupon, the Judge should put 
the person so appointed and invested in possession of the mutts and their 
endowments 

The proceedings in execution are stated in the report, abovementioned 
On the 25th January 1889 the Subordinate Judge ordered the Pandaram 
to name On the 11th Febiuarv he named Ponnambala, and the Court 
issued a notification of the nomination On the 18th Febiuai'y 1889 
Gnana Sambandha died, and was succeeded bv the first respondent, 
Sivagnana Desika, whose succession was recognized on the 15th March 
following On the same dav the new Pandaram filed a petition stating 
the unfitness of Ponnambala for tlie office, and asking leave to withdraw 
hiB name, and to nominate Sammadha instead The latter became the 
third respondent in this appeal The second respondent was Visvahnga, 
who represented Kundasami, the oiiginal defendant, deceased, pending the 
proceedings Visvahnga did not appeal on this appeal 

The principal questions now raised were, firstly, whether, with 
reference to Section 244, Civil Procedure Code, the present appellant, in 
ordei to prefer his claim as the Tambii'an first named for the [346] appoint- 
ment, ought to have brought his separate suit, or could maintain his right 
in execution proceedings and appeal, as he had done as a petitioner in 
them, without having been one of the original parties to the suit, secondly, 
whether, on the true construction of the decree of 1888, the succeeding 
Pandara of Dharmapuram had power to withdraw his predecessor’s 
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nomination; thirdly, whether, upon the inquiry as to his ordination in 
religion, his character and qualifications, the appellant satisfied require- 
ments. 

On the 16th IVIarch 1880 the Subordinate Judge made his order. 
He decided that the power of nomination had been exhausted, and did not 
continue to the representative of the decejvsed decree-holder. He refer- 
red to the absence of any direction from the Subordinate Judge to the 
succeeding Pandara to nominate. He added: “ I am unable to construe 
the decree of the High Court as giving to the appellant the power of 
nomination more than once. As tlie person tliat liad made the nomi- 
nation, and as one that saw reason subsequently for not quite approving 
the nomination, the deceased appellant might, before the Court passed 
final orders in respect to his nomination, m<ake representations calcu- 
lated to show how he had been mistaken in his nomination, and the 
Court might permit him to make a fresh nomination. The same line of 
procedure is open to the present Pandara Sannadhi also Beyond this 
he cannot go, T think. Of course, it is the duty of the Pandara 
Sannadhi to see that a nominee of liis adhinam is in every way worthy 
of the office he is called upon io fill. Consequently, if the present 
“ nominee is not worthy of the office, the present Pandara Sannadhi, as 
I said before, should assist the Court in finding out whether the 
nominee is a worthy person or not Therefore 1 am of opinion that the 
** power of nomination could be exercised only once.'' 

The Subordinate Judge then vacated his offce His successor made 
inquiry as to the fitness of Ponnambala, and on the 7th October 1889 
gave judgment that there was no objection to his nomination, which he 
confirmed. The Pandara Sivagnana Desika was directed to invest Pon- 
nambala with the signs of his office, but filed an appeal to the High Court 
from the order 

A Divisional Bench (Collins, C. J , and Muttusami Ayyar, J.) reversed 
the order of the Subordinate Judge. They held that Ponnambala, who, 
before them, was respondent with Visvalinga, the Pandara, was a necessary 
party to the appeal, in order that his [ 347 ] interests might not be preju- 
diced. Their view was that, until the Subordinate Judge had acted upon 
the nomination, it might be re-called, and that, if there should be any 
valid cause, it was open to the nominator or his representative to withdraw 
it and name another person. It might bo that there was hardly enough 
to justify the removal of the first-named Tambiran, if he had been put 
into possession; but there was enough to show his disqualification upon 
the inquiry which had yet to be held when his name was withdrawn. 
They directed an inquiry as to the fitness of the Tambiran secondly 
nominated, and upon his being found unfit, if that should result, the Sub- 
ordinate Court was itself to appoint. The judgment is given at length in 
I. L. R. 13 Mad., 339. 

On the 16th January 1891, on Ponnambala 's petition under Sec- 
tion 698, Civil Procedure Code, for a certificate to enable him to appeal to 
Her Majesty in Council, the High Court refused leave, giving the follow- 
ing reasons: ‘‘ The order of this Court of the 24th February 1890, from 
which Ponnambala desires to appeal, was not a final order made against 
“ a person who was already a party in execution proceedings, the peti- 
“ tioner’s status being merely that oif a candidate for selection as a trustee, 
whose nomination by the former Pandara Sannadhi had been withdrawn 
‘‘ by the present Pandara Sannadhi, and whom the latter had declined to 
** invest with the insignia of the office as provided by the decree of 1888. 
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Further, the order proceeded, not only on the ground that under the 
‘ terms of the decree the present Pandara Sannudhi was perfectly com- 
petent to revoke the nomination made Ins predecessor for suilicient 
cause, but also on the furtlier ground that there was enough in the 
evidence as regarded the petitioners antecedent conduct for disallowing 
hiB claim as a candidate for the responsible and mipoitant position of 
trustee of the mutt at Tirupanandal 

We do not consider that the refusal to accept a candidate for the 
office of a trustee, when there is no piior vested light m him, is a matter 
in respect of winch the petitioner is entitled to leave to appeal tr the 
“ Privy Council. 

It IS contended that the former order treated the petitioner as a 
necessary party to it The petitioner vv'as made a party by the Pandara 
Sannadhi (who was entitled to appeal) to his appeal from the order of 
1889, and it was considered that he was a necessary party in his own 
interest, for the limited purpose of deter- [348] mining wdiether the 
objections taken by the Pandara Sannadhi were well founded, and 
whether the petitioner was an eligible candidate for the office of trustee 
We do not consider that this is a case in which we should grant leave 
to appeal to the Privy Council ” 

On the 9th Mav 1891 Ponnambala, on the motion of Mr J D. Mayne, 
obtained special leave to appeal, liberty being reserved to the respondents 
to raise any question as to the competency of the appeal at the hearing 
On this appeal, Mr J D Maynee appeared for the appellant, Sir John 
Q C Solicitor-General, and Mr Walter Lindley appeared for the 
first and third respondents 

The second respondent did not appear 

Sir John Riqhy, Q C , raised the objection, as one preliminary to the 
hearing, that the appellant was not in a position to bring forward his 
claim to be appointed managing Tambiran by appealing from the older of 
the 24th February 1890 He had not been a party to the suit The 
order of the High Court of the 16tb Januarv 1891 was referred to As 
regarded his right to secure, if he could, the result of his nomination, the 
order of the 24th February 1089 w^as not a final decree or order in Ins 
favour within Section 595, Civil Procedure A right under that decree 
had vested in the nominator, but none was vested in the peison who might 
be named by the latter, so as to enable him to appeal in the suit which 
was between rival claimants o^ the power to appoint His only mode of 
insisting on his right, if he had one, was by bringing his separate suit 
Reference was made to Ragava v Rajarcifnam (1) 

Thoir Lordships disallowed the objection, reserving their reasons till 
they should give judgment on the appeal 

Mr J D Maijne for the appellant argued that the High Court had 
been wrong in deciding that the first respondent had power to withdraw, 
as he had petitioned to withdraw, the nomination made by his predecessor 
The first question was — had not the power to name been exhausted when 
the first nomination was made^ It was true that the Pandara of the 
adhinam had not, by exercising the power to name in favour of the appel- 
lant, invested him thereby with the office But the nomination was suffi- 
cient to [3M] vest in him the right to be subsequently appointed to the 
office, subject to one exception, viz , that his right would be defeated if the 
judicial inquiry provided should terminate in a finding of his unfitness. 
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The inquiry had not taken place when the first respondent applied to be 
allowed to withdraw the nomination made by his predecessor, without 
alleging that it had been made in error, or without care, or on any 
undue ground. No such reason was assigned why the nomination should 
be withdrawn. The first respondent had asked leave to withdraw the 
name already submitted, and with it to withdraw what the appellant 
had previously obtained as a right, viz., the opportunity of submitting 
himself for the Court to inquire wheher ho was fit for the office or not. 
The appellant, when named, had a right defeasible in a special manner, 
but not in the manner attempted. Reference was made to Neelkiato Deh 
Bxirmono v Beerchxinder Thakvr (1). The appellant was entitled to rely 
on a strict adherence to the terms of the decree of 1888, which did not 
authorize a series of nominations, hut required an inquiry to be held by 
ike Judge us soon as a nomination had reached him from the Pandara. 
If nothing had vested in the Tambiran first named, the Judge’s proceedings, 
if ter the attempted withdrawal, which would in that supposed case have 
l)oen effectual, would have been void. There would have been no person 
in whose favour the Subordinate Judge’s approval of the nomination would 
have operated. But that was not Ihe state of things. The first nomina- 
tion was valid for all the way that it went; the choice had been exercised; 
and the rest was in the hands of the Subordinate Judge. Moreover, the 
High Court was wrong upon the evidence in reference to the clniracter 
and conduct of the appellant As to this the order was made on an in* 
correct view of the facts. The sanctioning authority had no right of 
selection, but must procet‘d on judicial m'nunds, and could not withhold 
the appointment, unless there were valid reasons for holding the first 
'ujuinated Tambiran to be unfit. There was error in the High Court’s 
finding that such reasons existed. 

Sir John Riqhif, Q. C., and Mr. W lAmUey for the first and third 
respondents argued that, upon the triu* construction of the decree of 1888, 
the right of nomination had not been exhausted, but the right and duty of 
seeing that due nomination was made 1 360] by the causing a suitable 
person’s name to be before the Subordinate Judge, had passed to the 
successor of the original decree-holder as head of the adhinam. The former 
having died before the approval of the nomination, without that approval 
it could have no effect. To this must be added that the High Court 
found valid reasons to exist why the Subordinate Court should not have 
sanctioned the nomination. There had bqen a locxis peniteniioR as the 
High Court had decided. If the nominator had changed his opinion as 
to the fitness of the person whom he had named, and in this respect the 
successor had the same power, he could have withdrawn that name. It 
was contended that, upon the evidence, the High Court was right in find- 
ing that there were grounds for refusing to confirm the appellant’s nomi- 
nation; and that the order that inquiry should be made as to the qualifica- 
tions and fitness of the third respondent was a proper one 
Mr. J. D. Mayne replied. 

Afterwards, on the 28th April 1894, their Lordships’ judgment was 
delivered by Sir Richard Couch. 

JUDGMENT. 

This appeal arises out of proceedings in the execution of a decree of 
the High Court at Madras, made on the 28rd of October 1888, in an 

( 7 ) 12 M.T.A 523=3 B L.R. 13=1:2 W.R. (P C.) Ir 
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appeal in which Gnana Sambandha, the plaintiff in the suit, wan 
appellant, and the second respondent Visvahnga Tainbiran, tlie representa- 
tive of Kumarasawnii Tambiran, the oiiginal defendant in tlie suit, vi as 
respondent. The suit related to two mutts (temples) — one situated at 
Tiruppanandal and the othci at Benaies — and woe brought by the plaintiff 
as the representative foi the time being of a religious institution called 
the adhmam at Dharmapiirarn in the district ot Tan]ore. The plaintiff’s 
case was that the properties in suit were the endowments founded 
in support of the mutts and various chanties at Benares and other places, 
in the chaige and under the management of the Tambirans or lepiesenta- 
tives of the mutt callid the Benares mutt at Tiiuppanandal in the same 
district, that the last lawful manager of this mutt was one Kamaligarn 
Tambiran, and upon his death a dispute arose in regaid to the right of 
succession to the management The plaint prayed for a declaration that 
the mutts at Tiruppanandal and Benares were subiect to the control of ihe 
plaintiff and his successors at Dharmapurnm, that they were entitled to 
appoint and send Tambirans to manage them, that the defendant’s succes- 
sion was unlawful, as he was not a Tambiran [351] attached to thi‘ adhi- 
nam at Dharmapuram, and was not appointed by the plaintiff, and that 
the will executed by Eamalingam Tambiran in his favour had no legal 
force The High Court decreed that the appellant’s claim that the pro- 
perties at Tiruppanandal and Benares belonged to the adhmam at Dharama- 
puram and to the possession of those properties should be dismissed, and 
that hiB claim to a declaration of his right to appoint Tambirans to manage- 
ment at Tiruppanandal and Benares, and to a direction that possession 
of the said Jrroperties should be transferred to a Tambiran whom he might 
appoint, should also be dismissed In other respects the decree of the 
Lower Goui*t was reversed, and it was declared that the appointment ot 
Kumarasami, the original defendant, by Eamalingam as his junior and 
successor, and the will in favour of Kumarasami, were illegal, and the> 
were set aside so far as they related to the mutts at Tiruppanandal and 
Benares and other subordinate mutts and their endowments It was also 
declaitid that the appellant was entitled, as the head of the Bhaunapurain 
mutt, to see that a competent Dharmapuram Tambiran was appointed as 
the head ot the mutt at Tiruppanandal, that the Subordinate Judge of 
Kumbackonam, in order to fill up the then vacant office ot Tambiian of 
the Tiruppanandal mutt, should direct the appellant, who was the plaintiff 
in the suit, to name a Tambiran trom among the Tambirans of his adhmam 
competent to discharge the duties of the managing Tambiran of the 
Benares (Kasi) mutt at Tiruppanandal, that if the Subordinate Judge 
saw no objection to the fitness of the person so named for the office afore- 
said, he should appoint him as such managing Tambiran, but in case 
the Subordinate Judge should object to the person so named, he should 
appoint a competent person of the Dharmapuram adhmam as such manag- 
ing Tambiran, and should theieupon direct the appellant to invest him 
as usual and certify it, and that upon the investiture being certified, the 
Subordinate Judge was to place the person so appointed and invested in 
possession of the mutt, &c 

On the 2l8t of January 1889 the plaintiff in the suit and appellant in 
the High Court applied to the Subordinate Judge for execution of the 
decree by a warrant for realization of the costs awarded by it, and that 
further proceedings might be taken regarding the appointment of a Tam- 
biran to the then vacant place in the Kasi (Benares) mutt at Tiruppanandal 
in accordance with the decree Thereuponf on the 26tb of January, the 
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Subordinate [362] Judge made an order directing the petitioner to name a 
Tambiran from among the Tambirans of liis adhinam competent to dis- 
charge the duties, ten days being given for that purpose. 

On the 11th of February 1889 the plaintiff presented a petition to the 
Subordinate Judge praying tliat, inasmuch as Ponnambala Tambiran, one 
of the Tambirans of his adhinam, was a fit man for the vacant place, 
was competent to discharge the affairs tliereof with efficiency, and was 
one of good character from among the Tambirans of his adhinam, the 
Court would be pleased to appoint him to the vacant office. Upon this 
an order was made in these terms: — The Court has no means of testing 
tile fitness of the Tambiran named except by inviting the opinion of the 
public about it. Therefore a notice will be put up at the court-house 
“ calling upon the public interested in the well-being of the mutt at 
“ Tiruppanandal to give its oynnion about the Tambiran named on Saturday 
“ the 2nd of IMarch 1889.” Accordingly a notice to that effect was, on 
llui 15th of February, affixed in a conspicuous part of the court-house. It 
may be doubted whether this was either a necessary or a wise proceeding 
(ju the part of the Subordinate Judge leading, as it w'as sure to do, to 
agitation among the suporters of a rival candidate, and subjecting the 
appointment to something resembling popular election, which does not 
appear to be intended by the decree 

In the case for the appellant it is stated that in reply to this notice 
a great number of petitions were forwarded to the Court, many of them 
expressing approval of the nomination of Ponnambala, others suggesting 
the names of other Tambirans as being, in the opinion of the writers, more 
suitable for the post. Of the latter class the majority were in favour of 
Karbar Saminadha Tambiran, at that time manager of the Dharmapuram 
adhinam. Of the petitions opposed to the nomination 74 stated the preference 
of the petitioners for some other nominee, but contained no allegation 
to the prejudice of Ponnambala; 61 contained a general statement of 
unfitness, but with no reason for it, and 11 charged him with misconduct. 
Tlie accuracy of this statement in the appellant’s case was not disputed by 
the respondents' counsel. 

On the 18th of February 1889 the plaintiff in the suit and appellant 
in the High Court died, and was succeeded as the head of the Dharma- 
purain adhinam by the first respondent in the present appeal who, on 
the 28th of February, petitioned the Court [363] to admit him in the 
place of the deceased and to take further proceedings. On the 15th of 
March he was ordered to bo made the representative of the deceased 
plaintiff. On the same day he presented a petition to the Court stating 
that Ponnambala was unfit to manage the properties of the Benares mutt 
at Tiruppanandal, and that contrary to the decision he was a Tambiran 
who .received kashayam (a ceremony of initiation) from the Madura adhi- 
nam, and praying that the Court would permit him to withdraw the 
petition submitted to the Court by the former Pandara Sannadhi nominat- 
ing Ponnambala Tambiran, and (o appoint Karbar Saminadha Tambiran 
to the ofl&ce. On the 16th of March the petition, and also one for the 
realization of the costs, came on for hearing, the representative of the 
defendant in the suit and Ponnambala being described as counter-petitioners 
in tlie title of the judgment. The former did not appear. Ponnambala 
appeared by two vakils, and in the judgment it is said that on his behalf 
it was contended, inter alia, that the power of nomination could be exer- 
jisod only once, that it was exercised by the late Pandara Sannadhi, and 
that under the decree of the High Court the representative of the appellant 
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had no power to inake^ a iresli nommation unless directed by the Court 
The petitioner’s pleader contended that tlieie was power to withdraw the 
nomination and to make a fresh nomination The Subordinate Judge 
m his judgment, after saying it was suggested that matters would be 
gieatly facilitated by his deciding first of all the question about the po\Nei 
of nomination, gave his reasons fca- holding that the power of nomination 
could be exercised only once 

Evidence was then gone into, the new head of the Uharmapurarn 
adhinam examining witnesses, including himself, to prove the charges 
against Ponnambala, and Pomianihala examining vvitnesses in answer, also 
including himself The opponents of Ponnambala objected to his appoint- 
ment on the grounds (i) that he was not oidained by the Dharmapurain 
adhinam, and was not a Tambiran of the Dharmapurain mutt, but that 
he came from and belonged to the adhinam at Madura (ii) That he 
proved himself unequal to discharge the less onerous and comparatively 
trifling duties of the Dharmapurain mutt to which he had been appointed 
within the last seven or eight years Upon tin' latter charge evidence was 
allowed to be given that he misconducted himself while so employed, and 
coiiimitted acts of 1354] malversation arid bieach oi trust, and misappro- 
priated money and things belonging to the mutt and its chanties TIk' 
Suboidinate Judge (the successor of the one who held that the nomina- 
tion could not be withdrawn, and who had taken the depositions of all the 
plaintiff’s witnesses upon the second question, except one who was exa- 
mined before a comirussioner) having taken the evidence of Ponnainbnli 
and Ins witnesses, held that tlieie was no objection to his nomination, ami 
confirmed it, and directed liim to be invested and the investituri to bi* 
ccj'fjfied within two months front the date of his deciee, an I « ulered that, 
upon such investiture being certified, Ponnambala Tambiran sliould be 
j)ur in possession of tlie Benaies mutt at TiruppanaiiLhil rnd the pii 
perties forming its endowments, and the endowments of the chanties 
at 1 ached tc it 
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The new^ head of the Dharmapuiarn adhinam, who w.ic rrilowiol iu 
be the plaintiff, appealed to the Higli Court, which ordered that the ordei 
of tee lowei Court appointing Ponnambala Tambiian as tlie head of tin' 
mutt should be set aside and the petitions he remaridid, and tliat Ihe 
Judge bhoula proceed to inquire if there was any objectitn to the upj mut 
ment of the person nominated by the then plaintiff, and appoint him if 
tluie was no objection, and if his appointment was found on mquny to be 
open to objection, to proceed fo appoint a competent Tambiran to Tiiuj)- 
panandal The present appeal is brought by Ponnambala from that oidei 
The Solicitor-General, who appeared for the first and thud respond- 
ents, objected to the appeal being heard, on the ground that Section 244 
of the Civil Piocedure Code (Act XIV of 1802) was applicable, and that 
Ponnambala ought to have brought a separate suit By an order of her 
Majesty in Council, dated the 9th of May 1091, special leave to appeal 
against the order of the High Court was given, but the respondents were to 
be at liberty to laise any questions legurdmg the competency of the appeal 
at the hearing thereof Section 244 enacts that questions arising be- 
tween the parties to the suit in which the decree w^is passed, or their 
representatives, and relating to the execution discharge or satisfaction of 
the decree, shall be determined by older of the Court executing the decree 
and not by separate suit It would be a sufficient aiiswei to this objection 
that it was not taken befoie the Subordinate Judge when he allowed 
Ponnambala [3M] to become a party to Jbhe proceedings and appear by a 
vakil at the nearing, at which it wvis decided that the nomination could 
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not be withdrawn. Nor was the objection taken in the grounds of appeal 
to the High Court. It is too late now to take it* But their Lordships 
cannot see what suit could be brought by Ponnambala. The nomination 
(iould not give a right to bring a suit, and whilst the decree of the High 
uLu t stood he had no title upon which to bring one to set aside that 
decree if such a kind of suit were maintainable. If he is not allowed to 
appeal against the order of the High Court, he will be without any mode 
oi leiiet. And the High Court say in their judgment that they considered 
he was a necessary party to the proceeding as tlie person to whose appoint- 
ment the appellant before them objected. Section 244 appears to be 
intended to prohibit a separate suit in cases where one might be brought, 
and to enable the question to be determined in the execution proceeding. 
It is not applicable to such a case as this. 

The first (question for consideration is — Could the new head of the 
Hharmapuram adhinarn withdraw the nomination of his predecessor and 
make a new nomination? The answer to that depends upon the mean- 
ing of the decree. The declaration in it that the head of the Dharmapurani 
adhinarn was entitled to see that a competent Hharmapuram Tambiran 
was appointed as the head of the mutt at Tiruppanandal was relied on. 
What follows this declaration shows that it does not give him power to 
appoint. He is to nominate, and it is his duty to nominate, a competent 
person. If he afterwards discovers any ground of unfitness in the person 
nominated, he should inform the Subordinate Judge, who is to decide 
whether there is any objection to the fitness of the person. The appoint- 
ment is to be made only by the Subordinate Judge. He is to direct the 
head of the adhinarn to name a Tambiran, and when that is done, is to 
decide upon his fitness. The person no?ninated has a right to have the 
decision of the Subordinate Judge, and would be deprived of it by the 
nomination being withdrawn and a new nomination being made. The 
petition before referred to asked that the petitioner might be permitted to 
withdraw the nomination of Ponnambala and to nominate Saminadha 
Tambiran. This was not granted by the Subordinate Judge, but the High 
Court, if their Lordships rightly understand its judgment, appears to 
have held that until the Subordinate Judge acted upon the nomination 
there was a locus [3S6] penitenticej and he was entitled to withdraw it if 
m his opinion there was any valid objection to it, and therefore the peti- 
tioner miglit withdraw it if there was any valid objection to it. Their 
Lordships do not concur in this construction of the decree. 

There remain then two questions for determination: (i) Was Ponnam- 
bala a Tambiran of the Hharmapuram mutt? (ii) Was he unfit to be 
appoint Tambiran of the mutt at Tirupannandal ? The first witness was 
the then head of the Hharmapuram, adhinarn, who petitioned to be 
allowed to withdraw the nomination of Ponnambala. He said that Ponnam- 
bala was removed from the Odakkam (an office) in the Hharmapuram 
mutt for some wrongful acts committed by him in respect to cash and 
paddy. He used to visit Hharmapuram occasionally from Trichinopoly, 
where he held an office, and finding Ponnambala unemployed, he asked 
him the reason. Ponnambala said he had committed some faults in respect 
of casli and paddy, and that the Pandara Sannadhi had removed him. The 
witness spoke to the Pandara Sannadhi himself, who said lie had removed 
Ponnambala for wrongful acts committed by him in respect to cash and 
paddy. In answer to the Court the witness said that the late Pandara 
Sannadhi did not think Ponnambala fit for the office of Tambiran of Tirup- 
panandal, and that he nominated him in consequence of the persuasion 
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of perBons whose names he gave, because it is was thought he would act 
up to their wishes In cross-examination ho said that he had been to the 
Madura adhinam and saw Ponnambala there, and therefore he stated in 
his petition that Ponnambala had received his kashayam (the visible 
symbol of initiation) in the Madura adhinam He said there was 
some difference in the mode of dress adopted by the Tambirans of the 
Madura adhinam and the Tambirans of the Dharmapuram adhinam, and 
that Ponnambala had adopted the Dharmapuram style for 10 or 11 years, 
ever since he came to the Dharmapuram adhinam, and that the Dharma- 
puram adhinam had a mutt at Madura As to the faults committed m 
the Odakkam he said there was a general talk that he had not up to that 
time inquired about particulars, and did not know what faults Ponnambala 
had committed m respect to cash and paddy, and there was no record to 
show that Ponnambala had committed faults in the Odakkam, and thsit 
he had been removed. The witness said he and three other Tamibrans 
protested against the nomination, they told the Pandara Sannadhi that 
Ponnambala belonged to the Madura adhinam, that it was not proper to 
[367] appoint him to a big mutt like Tiruppanandal, and that the Kar- 
bar Tambiran should be appointed This is the Tambiran who was nomi- 
nated by the witness in his petition for withdiawal of the nomination of 
Ponnambala Further on he said there were complaints about the manage- 
ment of Raj an Katlai some months befoie the Pandara Sannadhi ’s death; 
that Ponnambala had made large remissions of rent, and that he did not 
take any notice of the accounts showing less cultivation, there were no 
records about them Why, it may be asked, did not the witness bring 
these complaints before the deceased Pandara Sannadhi when he made 
the protest'^ He appears to have made in his petition to the Court 
a grave charge of unfitness against Ponnambala upon vague and general 
statements, of which he had not at that time any evidence, and to have 
been influenced by a desire to have the other candidate appointed. The 
next witness, Venkatarama Aiycr, had been an agent in the Dharmapuram 
mutt for 47 or 48 years, and had known Ponnambala for 10 or 11 years 
He said he was a Tambiran of the Madura adhinam He said, " I asked 
him, and he said he had come from the Madura adhinam. I have moved 
with him closely these 10 or 11 years He is not fit to manage the 
“ estate of the Tiruppanandal mutt as the Tambiran thereof.^' He 
went on to say that Ponnambala was dismissed from the Odakkam for 
acts of malversation as regards paddy, rice and cloths, and was unemploy- 
ed for two or two and a half years, that he was afterwards sent for five 
or six months by the Pandara Sannadhi to assist the Katlai Tambiran 
at Tirubhuvanam who was ill, and was afterwards sent to Tiruvarur where 
he had been for the last two years and there had been frequent complaints 
that he did not manage the lands properly. He said, " The complaints 
“ existed from the time of the late Pandara Sannadhi ” Their Lord- 
ships think that if there had been any malversation in the Odakkam which 
rendered Ponnambala unfit for employment, he would not have been 
appointed to Tiruvarur or allowed to remain there for two years In 
cross-examination the witness said, “ From what Ponnambala Tambiran 
" and other Tambirans told me, 1 said he belonged to the Madura adhi- 
" nam " As to the faults, as the witness called them, in the Odakkam, 
he said the Pandara Sannadhi held an inquiry, and callled on Ponnambala 
for an explanation, and asked the witness and other agents to look into 
the accounts. They did so, and reported the matter to the Pandara 
Sannadhi, who did not press it The n^xt witness is Dharmalinga Pillai, 
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ISM [3fiS] been in the service of the mutt for 22 years. In 

April considering the value of the evidence of agents or servants of the mutt 
2g it is to be observed that they were deposing in support of the case of the 

present head of it. This witness said Ponnambala was a Tambiran of the 

Privy Madura adhinam; it did not appear that he received mantra kashayam 
Dharmapuram mutt. In cross-examination he said that when 
Ponnambala first arrived at Dharmapuram he was not dressed in the 

Dharmapuram style, and he asked him to what adhinam he belonged, and 

17 M. 343 to the Madura Adhinam. But the witness said, “ When he 

“ changed his style of dress I did not ask him about it. ... I do 
21 I A. 71 “ not knorw the reason for his changing his style of dress. It is not usual 
for one to remain at the giving of mantra kashayam or upadesam. 
^ 34 ,* * Tambirans wlio received mantra kashayam used to tell me about it. As 

“ Ponnambala did not tell me about it, I thought he did not receive it at 
Dharamapuram.” He said he was present when the Pandara Sannadhi 
inquired about the cash, cloths and paddy missing, and from faults dis- 
covered against him in the Odakkam, and from complaints against him 
from Tiruvarur, he stated he was not fit to be appointed to Tiruppanandal. 

The next witness was Tirumalai Pillai, also an agent in the Dharma- 
puram mutt. He said Ponnambala committed some faults in the Odakkam, 
and the Pandara Sannadhi dismissed him; that he knew both the facts 
personally. This is all he said as to that charge. As to the Rajan Katlai 
he said two Brahmin agents attached to it represented to the Pandara 
Sannadhi “ that Ponnambala had sold paddy without orders, aivd that he 
“ had made remissions in lease. They said that paddy wafe sold, and 
“ the proceeds were not brought to account, and that the yield was good, 
and there was no ground for remission at all. Pandara Sannadhi sent 
for Ponnambala. The agents said that the sale proceeds were carried 
“ towards the payment of debts due to one Somasundara. This was 
what the accounts stated. They said Ponnambala said he had not 
“ committed any faults and that the accounts would support him.’' The 
accounts were not produced as they should have been. Without them 
this evidence is of no value. The next witness is Ramasamy Aiyan, who 
was emlpoyed in the Rajan Katlai at Tiruvarur as the Attavanai account- 
ant. His charges against Ponnambala were that he expended money 
without uthara chits (which are orders on the shroff for disbursements 
of monies, prepared by the witness and signed by the [369] Tambiran); 
that when there were not uthara chits, , Tambiran himseM spent the 
money and the shroff had no knowledge of it. * He said Ponnambala wrote 
in the accounts some fictitious debts and appropriated the sums to his own 
use; that the debts were written in the names of Somasundara Chetti and 
Tyagu Chetti. The witness also said that a sum of Rs. 100 and odd, the 
produce of a sale, was not brought into account, and there was a remis- 
sion to a lessee; that the Pandara Sannadhi directed the amount remit- 
ted to be collected, and as regards the matters not brought into account 
he said he would send final orders, but no such orders were received. 
Without the accounts the truthfulness of this witness could not be tested. 
He said he got Rs. 6 a month in the Rajan Katlai and “ did not mention 
“ to any one else the said matters up to now,” which is improbable if 
they were of any importance. The next witness is Ramasawmy Aiyar, 
one of the Brahmins who were said by a former witness to have made a 
complaint. He does not give any material evidence, and appears to have 
had a dispute with Ponnambala about his pay. 
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The evidence of the remaining witneasea for the plaintiff, with one 
exception, Vidilinga Tambiran, whose evidence need not be noticed, relates 
to the question whether Ponnambala was a Tambiian of Dharmapuram, 
and it will be better now to notice his witnesses m answer to the charges 
against him He was first examined He said that he was a native of 
Kallianpuram and received mantra kashayam m Sivasilam He denied 
that while he was doing duty as Odakkam Tambiran he was removed for 
any fault, or that the Pandara Sannadhi held an inquiry as to his having 
appropriated to Ins own use paddy, cloth and cash, or that he was tried 
at Dharmapuram for any fault committed at Tiruvarur He said in 
cross-oxamination that " orders w^eie received that it w^as wrong to have 
granted a lease to the maniagar of the village of Sakkrumangalain 
that it was wrong not to have collected 150 kalains of paddy out of the 
lease amount The order to the effect that it w^as wrong to have granted 
remission of 50 kalams of paddy was received subsequent to the explana- 
tion sent by me to the Pandara Sannadhi ” He also admitted that 
utliara chits were not properly kept by him, and that they slioiild be 
properly kept up In the course of a long cross-examination he repeated 
that he was not dismissed from the Odakkam, and was not found fault 
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with for stealing money and [ 360 ] paddy, or punished for it This 
examination was taken on the 11th of April 1088, and it appears from 
the Judge’s diary that, owing to his illness, and the Court being closed 
for recess, the further hearing was postponed till the 13th of September 
On tlie 10th of September the witness was re-called and examined by the 
plaintiff’s pleader, when he said that he never made expense without 
issuing uthaia chits He was then examined as to sums amounting to 
11 s 200 credited in the accounts of Raj an Katlai under the name of 
SomuBundan Chetti He admitted that there was a man of that name at 


Dharamapuram, a cook in the mutt there, who was serving under him 
for a month or two, hut he said he did not know who the Somasundan 


Chetti in the accounts was and did not inquire “ until now ” He said 
he knew the man, he was living at Tiruvarur, he kept no profession of any 
kind as far as lie knew, he said he had a house, he must look to the 


accounts to see if there were any dealings with that man before lie went 
to Rajan Katlai He then spoke about credit in the name of Tiyagu 
Chetti which ho had been charged with He said that one Tyagaraja 
Pillai and a Mudahar kept a common shop at Tiruvarur, that the kanuk- 
kupillai used to borrow from him for their Katlai purposes and wanted to 
give credit in the name of Tij^agu Chetti, and he gave him leave to do 
so, that he knew Tyagaraja Pillai who came to him to demand money 
due to him, that there was no man of the name of Tyagaraja Miidah at 
Tiruvarur, and he had made a mistake when he said before that the creditor 
was Tyagaraja Mudali; that the Judge was not well at the time, and he 
was told to answer readily and to the point, and so the mistake happened 
The Judge’s diary in the record shows that he was ill at this time This 
part of Ponnambala ’s evidence appears to be what is leferred to m the 
judgment of the High Court as “ matters against him in evidence which 
“ he ought to have explained, but has not explained satisfactoiih ” It 
IS to be observed that the plaintiff’s witnesses had been examined before 
the predecessor of the Subordinate Judge, who gave the judgment, but 
Ponnambala was examined before that Judge, who did not express any 
dissatisfaction with his evidence The other witnesses spoke about his 
being a Tambiran of Dharmapuram, except the last, V Krishna Aiyar, a 
vakil of the High Court. His evidence was that the nomination was made 
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by the late Pandara Sannadhi after consideration of the merits and demerits 
[ 361 ] of the Tambirans from whom the selection might be made, and 
with a desire to select one who might not be disapproved by the Court. 
From his evidence the nomination appears to have been honestly made, 
and not from any undue influence or pressure. 

Some of the evidence for the plaintiff on the latter question has been 
already noticed. Two remain to be mentioned. Subramania Mudaliar, 
who lived in the Tinnevelly district, and was one of the chief disciples of 
the Dhannapuram adhinam, said that when Ponnambala was in the 
Odakkam, he told him he belonged to the Madura matam (apparently 
meant for adhinam) in reply to his questions where he came fi’om, where 
he received his kashayam, and what he was doing. He was then dressed 
in the Dharmapuram style. From what Ponnambala told me I say he 
“ belongs to the Madura adhinam. I have no other reason for saying that 
“ he is a Tambiran of the Madura adhinam." He also said he told him 
he belonged to Panangudi. Theetharappa, Mudali, who also lived at 
Tinnevelly and is one of the disciples of the Dharmapuram mutt and one 
of the petitioners for the appointment of Saminada Tambiran, said that 
the Dharmapuram adhinam had a mutt at Sivasilam in the Tinnevelly 
district; that Ponnambala was a Tambiran of the Madura adhinam and 
belonged to Panangudi in the Nanguneri taluk; that Kallianpuram is 
near Sivasilam; there was a Kallianpuram Ponnambala, a Tambiran of 
Dharmpuram, who was dead. In cross-examination the witness said 
the niminee, Ponnambala, told him about his native place; that he had 
belonged, to Panangudi and had received his kashayam in the Madura 
mutt. He is the only witness who speaks about another Ponnambala. 

The case of the nominee, Ponnambala, was that he received his 
kiishavam at the mutt in Sivasilam and did not belong to Panangudi, but 
to Kallianpuram. Three witnesses, members of his family residing in 
Kallianpuram, deposed that he got his kashayam at the Dharamapuram 
mutt at Sivasilam; he was then 20 or 22 years of age. Another witness, 
Chitambaranadha, a Tambiran of Dharmapuram, said that Ponnambala 
got his mantra kashayam at Sivasilam; the witness was then present at 
Sivasilam outside the pujamatam; that Ponnambala came to Dharmapuram 
and was employed at the Odakkam. Ponnambala was not asked in 
cross-examination or by his own pleader about the statements it had 
been said ho had made he came from the -Madura adhinam. This is a 
frequent omission m trials in India, and [ 362 ] no inference can fairly be 
drawn from it. Their Lordships cannot attach much weight to the evi- 
dence ihat Ponnambala said he came from the Madura adhinam. Assum- 
ing that the witnesses intended to speak that truth, it is possible they 
may not have exactly recollected what was said. He may have said he 
came from Madura, which appears to be true, and it may have been 
supposed by the witnesses that he meant he came from the Madura adhi- 
nam. Their Lordships do not give credit to the evidence that he belonged 
to Panangudi, and that there was a Kallianpuram Ponnambala who is dead. 
Upon the question whether the nominee, Ponnambala, was a Tambiran of 
Dharmapuram the High Court was silent, but as they may have thought 
it was unnecessary to decide it, no inference can be drawn from their 
silence. Upon the questions of fact in the case their Lordships have come 
to the same conclusion as the Subordinate Judge, and they will humbly 
advise Her Majesty to reverse the order of the High Court, and to order 
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thati the appeal to it be dismissed with costs, and to affirm the order of 
the Subordinate Judge The respondent, Sivagnana Desika Gnana, will 
pay the costs of this appeal 

A'pyeal allowed 

Solicitor for the appellant Mr H. T Taakci 

Solicitors for the first and thud respondents Messrs Keen, Uogers 
and Co. 
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Mallikakajowa Prasada Naidu (Defendant), Appellant v Duuga 
pRASADA Naidu and another (Plaintiffs), Reapondenta * 

[30fh November and 1st, 6th and 7fch December, 1893, and 
9th March, 1894 ] 

huidu laie — tnUiiiun — Mawienance — Arrears of maintenance — li rongful icilhlwlding 
Whcif, in consequence of suit for partition of the entire family firoperty, a 
portion of the property is divided, but the remaining portion is declaicd impm- 
tible, the family remains undivided in respect to the latter portion 

[363] In a suit for arrears of maintenance it is incumbent on the plaintift to 
prove that there has been a wrongful withholding of the maintenance to which 
he is entitled 

Jivi \ Ramji (i), Mahalakshmamma v V enkataratnamma (2), and S>i Raja 
Satrucliala Jagannadha Rasu v Sri Raja Satruchala Ramahhadra Razu (3), 
followed 

[Affirmed, 24 M 147, F. 6 MLJ 147 (148), 16 CPLR 30 (32 )] 

Appeals against the decrees of Q T Mackenzie, District Judge of 
Kistna, m original suits Nos 10 and 13 of 1891 

These two suits wore filed by the younger brothers of the Zemindar 
of Challapah or Devarakota, who was the defendant in both suits The 
plaints \^ ere similar, and set forth that plaintiffs and defendant were 
inembeis of an undivided Hindu family, that their father died on 6tli April 
1875, leaving these three sous, that disputes aiose and plaintiffs lived apait 
from defendant from 1st May 1875, that their father left a valuable 
zemindari estate, regarding the paitition of which the parties engaged in 
litigation, which terminated wjth the decision of the Privy Council, dated 
Ist May 1890, that the zemindari was impartible, that the plaintiffs, while 
engaged in the partition litigation, did not ask for or receive maintenance 
from defendant, that defendant in a written statement and in an affidavit 
admitted his liability to give plaintiffs maintenance; that eacli plaintiff 
received Rs 19,500 as maintenance during the pendency of the partition 
suit by Older of Court, that each plaintiff claimed Rs 2,000 per 
mensem as maintenance from defendant, with arrears bearing interest, 
and sums for the marriages of their children, furniture and residence; that 
this was demanded by a letter, dated 30th March 1891, and had not been 
given; and the plaintiffs prayed for a decree for these sums as a charge 
upon the zemindari with costs and subsequent interest 

The defendant filed similar written statements in the two suits He 
pleaded that plaintiffs had been divided from defendant since 30th 

♦ Appeals Nos 47 and 48 of 1892. 

(]) 3 B 207 (2) 6M 83., (3) 14 M. 237 (240). 
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IHjpi September 1882, the date of the decree of the District Court in the parti- 
Makch claim upon defendant for maintenance. 

q Defendant denied that he had ever made any admission that he was 

"" liable to maintain plaintiffs after a decree for partition. Defendant pleaded 

Appel- amount of maintenance claimed was excessive, and that the other 

LATE claimed wore contrary to law and custom Defendant also submitted 

Civil [384] Court must lake into account tlie amount of property which 

* has come into the hands of plaintiffs from other sources, and suggested 

17 M. 362. J],00() per annum to each plaintiff would be a sufficient grant. 

Defendant also stated that the plaintiffs w^ere maintained until February 
1879 out of the estate funds, and that defendant w^as ready and willing 
to maintain the plaintiffs in the family house in the accustomed manner. 
The defendant contended that plaintiffs by their acts and omissions had 
deprived themselves of the right to claim aiTears of maintenance, and that 
the claim for arrears w^as for the most part barred. If arrears were 
granted, they ought not to be at the rate of Ks 2,000 per mensem, and 
they ought not to bear interest, and that the maintenance ought not to be 
a charge upon the zemindari. 

The District Judge decreed in favour of the plaintiffs and the defend- 
ant preferred this appeal. 

Pattahhirania Ayyar, for appellant. 

The Advocate- (General (Hon. Mr Spnng Branson) and Ve7il{atarama 
Sarma^ for respondent. 

JUDGMENT. 

Jlie plaintiffs and defendant are, sons of the late liaja Ankimdu, 
Zemindar of Challapalli, who died in the month of April 1875. Tlio 
zemindari, as it has now been finally decided by the Privy Council, is an 
impartible one, and consequently the eldest son of the late zemindar, that 
is^the defendant, is in enjoyment The present suits are brought against 
him for maintenance. 

The main question raised by the defendant is whether the family has, 
in consequence of proceedings in the suit ultimately determined b} the 
Privy Council, become a divided one. 

A larger question was raised, by the defendant’s vakil with regard to 
the right of a younger brother of the holder of an impartible zemindari to 
any maintenance at the hands of the zemindar for the time being. Having 
regard to the pleadings and issues, this general contention, we think, cannot 
properly be allowed on this appeal. If if could have been successfully 
maintained, it ought to have been raised in the Court of First Instance. 
The plaintiff would then have had an opportunity of meeting it by show- 
ing that at any rate in this family it has been usual for the reigning 
zemindar to make provision for the other members of his family, and 
there are some indications that such was m fact the case Moreover, 
in his w'ritten statement in the partition suit, the zemindar admitted 
his liability in this respect. 

[368] The real defence is based on the admitted fact that in 1880 
the plaintiffs brought a suit against the defendant for partition of the 
entire family property, and so far as the partible property was concerned, 
obtained a decree. It is said that the effect of a partition of any part of 
the property of a Hindu family is to sever the joint ownership in respect of 
the wdiole property, and that it is not legally possible for a family to divide 
a portion of their family estate and yet to remain undivided in respect 
of the remainder. It is true that, when ii partition is effected in a family 
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either by agreement or by decree, the result generally is to bring about a 
complete sevet-ance of the coparcenaiy, and tluit tins consequence may 
follow, althougli in fact a portion of the property remains undivided. In 
the case however of division hv consent of parties, it is clear that th(*y 
may, if they choose, reserve and keep undivided pait of the piopeity With 
regard to such pait they must necessarily u-tain the status of undivided 
family (See Sri Haja SafnicharJa Jaggannailha Ilazu v Sri Uaja Saiiu- 
charJa Ramahhadia Razu (1) ) No authority for the contrary proposition 
was cited by the zemindar’s vakil In the present case, with regard to the 
property which remains undivided, theie was on the plaintiff’s side' a 
demand that it should be divided, but that demand w^as ineffcclual 
because in point of law’ the property was not partible No partition has 
taken place either by decree or by consent, and therefore, m om ]udgnienl, 
the rights of the junior members of the farnilv remain as they w^ere befoic 
any demand w'as made That is to say, thev retain “ such right and 
“ interest in respect of maintenance and possible lights of succession ns 
“ belong to the junior members of a laj or other impartible estate descendi- 
“ hie to a single heir ” (Sec Savtaj Kuan v Deoiaj Kuan (2) ) It the 
plaintiff IS entitled to maintenance he is, we think, entitled to have it 
cliai’ged on the zernindari property or part of it (See Coomara Yeffapn 
Naihnr v Venhateswara Yettia (3) ) In view of the liberty of disposition 
enjoved by the zemindar there is no other way m which the rights of 
jiinioi members can be secured No reason was suggested why in this 
respect any distinction should be made betw'cen the male and female 
members of a family, and in the case of women there is no [ 306 ] doubt 
that a decree for maintenance in their favour is generally accompained 
with a direction making it chargeable on certain specified property AVe 
ihink, howevei, that the zemindai is justified in objecting to the decree .is 
framed by the District Judge, inasmuch as it fetteis him unnecessarily in 
the disposition of his property It is sufficient that the decree should 
make the maintenance chargeable on certain villages, and if the parties 
cannot agree, we must ask the Judge to find what paiticular property will 
form sufficient security 

The next question is as to the rate at which maintenance should 
properly be allowed It was contended on behalf of the zemindar that in 
estimating the rate the Court should take into account the property alleged 
to bo in the hands ol the plaintiff, and the finding of the Judge with 
regard to that property w^as impugned 

The zemindar’s vakil relied particularly on certain letters put in by 
the plaintiff himself and admitted in some unaccountable wav, although 
the writer of them was not called and was admittedly alive The case- 
made for the zemindar was that lanka lands of considerable value had 
been acquired by the plaintiff in his own name, and in June 1890, when 
the unfavourable judgment of the Pnvy Council had been heard of, traiis- 
feried henami to Janakiiarj||iiyya, the District Miinsif We do not think 
this IS proved, and agree with the conclusion stated by the Judge in the 
41st paragraph of his judgment Janakii amayya’s fetters some written 
to the zemindar’s brotlier Ifnmahnga and some to the plaintiff’s servant 
Sur\aprakasa (11th witness), cannot fairly be constiiied as implying that 
the lands belonged to the plaintiff or his brother The District Judge has 
found that a monthly allow^ance of Rs 500, wuth an additional 
Rs 250 in lieu of any provision for a house, furniture, cattle or 

^i) 14 M 2J7 (240) (2) 10 A 272*(285) (3^ 5 MH.CR 405. 
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im occaBional expenses, e,g.^ on account of marriages, is an adequate and 
MakCH allowance. The plaintiff had asked for a much larger sum, viz., 
9 ^ Hs. 2 , 000 , and the defendant had named a smaller one, viz.^ lis. 250. It 

appears from the notes that the quantum of the allowance was in a great 

Appel- measun; left to the Judge, and considering his expeiience in tin* district, 
LATE should be slow to disturb his judgment in the matter. On the part of 

Civil. plaintiff it is urged that the allowance ought to be raised at least to 

* Rs. 1,000 per mensem, and that some provision ought to be made from 

17 M. 362 . the allotment to the plaintiff of a house and garden. On the other hand, 
it is contended for the [ 367 ] zemindar that the allowance of Ks. 750 is 
excessive. We think that the District Judge has given good reasons for 
refusing to grant the use of a house to the plaintiff, and we are not satisfied 
that the money allowance he has made is either excessive or inadequate. 

The District Judge has granted arrears at the rate of Ks 500 per 
mensem for twelve years prior to the institution of the suit In this we 
think he was wrong. The right to maintenance is primarily a right to be 
maintained out of the current income of the property in the enjoyment of 
the ])arty chargeable. The circumstance, however, that a person entitled 
to maintenance has not in fact been maintained by the person chargeable 
does not necessarily give him a right of action for arrears. On proof of 
failure to maintain without more, he cannot be said to become a creditor 
of the person in default. It is incumbent on him to prove that there has 
been a wrongful withholding of the maintenance to which he is entitl- 
ed. Jivi V. Raniji (1) and Mahalakahamamma v. V enhataratnarnma (2). If 
it were not so, it would mean that the manager of the family could, at the 
choice of any member preferring to reserve his claim for maintenance out 
of current income, be compelled to pay him from time to time sums of 
accumulated arrears which could only be paid out of capital In this case 
it is admitted that the plaintiff has, since the Ist May 1873, been living 
apart from the defendant, and has neither asked for nor received mainten- 
ance except what he received under the order of the High Court pending 
the appeal to the Privy Council, that is, between December 1887 and July 
1890. 

In our opinion it is clearly the plaintiff’s own fault that he has not 
received maintenance for the whole period of twelve years for which he 
claims it. In his suit brought in 1880 he made another and inconsistent 
claim, and therefore he has no right now, that he has failed in ihat liti- 
gation, to complain that a claim not made by him, though conceded by 
the defendant, was not satisfied. There has been no wrongful withhold- 
ing on the part of the defendant. We must, therefore, reverse the deci- 
sion of the Distinct Judge with regard to the arrears, except as regards 
the period above mentioned, during which payment was actually made. 
The allowance for that period was demanded and given on the footing of 
maintenance, and as the sum will have to be refunded by the [ 868 ] plaint- 
iff in execution of the decree of the Privy Council, we think that plaintiff 
is entitled to a decree for the same sum, viz 41 ^ Rs. 19,500 in the present 
case, to which must be added Rs. 3,600 for the seven months between 
the date of the institution of the suit and the making of the decree, for the 
Judge has decreed payment of the higher rate of Rs. 750 per mensem only 
from the latter date, and in that respect we do not alter the decree. 

Subject to the alterations required by this judgment, the decrees are 
confirmed, and plaintiffs must pay proportionate costs of these appeals. 

( 1 ) 3 B. 207 . ’ ( 2 ) 6 M 83 , 
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Their memoranda of objections are dismiBsed with costs We see 
no reason to interfere with the decrees of the Judge on the point luised 
Jt the paiiiies do not agree within one week from date of receipt of 
this order, the Judge must proceed to inquiie as to the property ^vhlch 
should be charged with the maintenance 
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Before Mr Jvahee Mnffusami Ai/yar and Mr Justice Brsi 


Mvdhava Rau {Plaintiff), Appelhmt v P M Fernandes 
(Defendant), Respondent * [20th December, 1893, and 

29th March, 1894 ] 

I or) —1)1 lurv to property — Contrihutorv act — Tevf thereof 

As in the case of contributoi-y negligence, so an act of one paily can only he 
contributory to the injury he complains of, if by the exercise of ordinary care 
the other party could not have avoided causing the injury 

Second appeal against the decree of S Subbarayar, Subordinale 
Judge of South Canara, in appeal suit No 321 of 1891, confiiming the 
decree of A Babu Rau, District Munsif of Udipi, m original suit No 25 
of 1890 

The plaintiff was the owner O'f a garden The defendant was his 
neighbouring proprietor on the north and east The plamtiflF’s case was 
that his garden was surrounded on three sides — north, [869] east and 
west — by three channels; that, at a certain point, the defendant blor ked 
up the coramuriioation of the third channel with the first by leceiitly 
putting up a wall, that, by pushing forward a bank to the south of his 
fields and adding to them, and by additions to the west of his gardens, 
defendant had encroached upon the beds of the first and second channels 
and narrowed their water-way considerably, that, by deepening the 
channel below the foundation of a stone embankment of the plaintiff's he 
had endangered it, and that these wrongful acts of the defendant had 
caused the water on three sides of his garden to increase so in depth and 
force as to overflow his garden, wash off the surface soil and otherwise 
damage his trees Plaintiff accordingly prayed that the channels might be 
restored to their former conditfon, or Rs 50 paid to him m the alter- 
native, and that Rs 21 for damages already sustained might be awaided 

The defendant denied the alleged encroachment and acts complained 
of, and charged plaintiff with having trespassed upon and included the 
village load and channel to the area of his garden and otherwise encroached 
from his side of the garden 

The District Munsif found that the narrowing of the first and second 
channels and their water-way was caused by the wrongful encroachments 
into and usurpation of unassessed Government waste land set apart for 
' Karugulnnadedari ’ (cattle path) by plaintiff and defendant 

That defendant had blocked up the channel and cut off the commu- 
nication of the first channerl with the third, that defendant had deepened 
the first channel, that these wrongful acts though they caused damage 
to plaintiff’s property, were not the sole causes of the damage complained 

♦Second Appeal No 651 of 1893 
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of, the plaintiff having also contributed to bring about the result In this 
view he dismissed the plaintiff’s suit. 

The plaintiff appealed on the ground, inter aha, that the encroach- 
ment on his part on (Government land had taken place more than twelve 
years before and did not contribute to the injury complained of. The 
Subordinate Jiidgo confirmed the decree of. the District Munsif. 

The plaintiff preferred this appeal. 

Ramachandm liau Saheb, for appellant. 

Sundara for respondent. 

ORDER. 

[370] On the facts found the decrees of the Courts below cannot be 
supported. It is conceded that the encroachment in the channel by plaint- 
iff was long before the defendant s encroachments. The Courts below are 
in error in supposing that plaintiff’s suit must fail on the ground that he 
also contributed to the injury. As in the case of contributory negligence, 
so also in the present case, plaintiff’s encroachment could only be held to 
be contributory if by the exercise of the ordinary care defendant could not 
have avoided causing the injury. Government, on whose property both 
parties are found to have encroached, may be entitled to require both 
parties to restore the channel to its original width; but as between plaint- 
iff and defendant it was the latter’s recent encroachment that was the 
cause of plaintiff’s land being submerged. This is a wrong against which 
plaintiff is entitled to relief against the defendant. 

We, therefore, set aside the decrees of the CouHs below and call 
upon the Subordinate Judge to submit findings on the eighth issue, viz., to 
what relief (if any) is the plaintiff entitled under the circumstance of the 
case, within one month from date of receipt of this order and seven days 
will be allowed for filing objections after the finding has been posted up 
in this Court 

(In compliance with the above order, the Subordinate Judge sub- 
mitted a finding whicli was accepted by the High Court; in the following 
judgment * — ) 

JUDGMENT. 

Accepting the finding, we reverse the decrees of the Courts below 
and direct that the channel and cattle lane be repaired by the defendant, 
or else that he do pay plaintiff a sum of Rs. 30 (thirty) as costs of doing 
the work, and that defendant do pay plaihtiff a further sum of Rs. 15 as 
damages, and that he do also pay plaintiff proportionate costs on the 
above in all three Courts. 
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[371] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr Justice Parker. 

Joseph (on oehalf of the Secretary of State 
FOR India in Council) Petitioner v. The Salt Company 
(S uBBiAU Pandaram AND CoMPAN^), Respondents ,* 

[5th mid 11 th August, 1892 ] 

Code of Civil Procedure— Act XIV of 1882, Section G22— Land Acquisition Act— Act X 
of 1870, Sections 3, 24, 25, 29 and 3^ — 'Material irregularity' — Mistake in regard 
to Ike principle of calculation of the value of the land acquired 

If a Judge and assessors, sitting to determine the amount of compensation to 
be awarded for land acquired under the Land Acquisition Act of 1870, have 
refused to take into consideration any of the matters prescribed by Section 24 of 
that Act, or have improperly taken into consideration any of the matters pro- 
hibited by Section 25 thereof, such pioccdure would amount to material irregu- 
larity in the exercise of their jurisdiction, and would justify the intervention of 
the High Court under Section O22 of the Code of Civil Procedure Having 
regard to the definition of ‘land* contained in Section 3 of Act X of 1870, there 
i*' nothing illegal in a Judge taking into account the value of works on the land 
which make it suitable for a salt factory, and even if, in making his estimate of 
the market value of the land, he took into consideratmn the price paid for 
neighbouring pans, and was in error in so doing, his mistake would be only one 
concerning the principles of valuation and not an irregularity in the exercise of 
jurisdiction. 

[R, 1 Bom LR 451 ( 457 ;] 

Petition under Section 622 of the Code of Civil Pioceduie, praying the 
High Couit to revise the order of J A Davies, Distiict Judge of Tanjore, 
in compensation case No 4 of 1890 The facts of the case appear sufficient- 
ly for the pui-pose of this leport from the foregoing and from the judgment 
of the High Court 

The Acting Government Pleader (Suhramania Ayyar), for petitioner 
Mr. Wcddcibnrn, Sanlaran Nayai and Madhava Row, toi respond- 
ents 

JUDGMENT 

This IS a civil revision petition put in on behalf of the Secretary of 
State m Council under Section 622 of tlie Civil Procedure Code against 
the decision of the District Judge of Tanjoie and the assessorB in com- 
pensation case No 4 of 1890 * 

[372] The fiist question which aiiscs is \^heiher the High Court 
has power to entertain the petition under Section 622, Civil Procedure 
Code The Judge and assessors agreed as to the amount of compensation 
to be awarded, and under Section 29, Act X of 1870, their decision is 
final But under Section 34, the Judge and assesBors are bound to state 
the grounds of tlieir awaul under riauses 1 — 4 of Section 24, and if it can 
be shown that they have refused to take into consideration any of the 
matters prescribed by that section 01 have improperly taken into consider- 
ation any of the matters prohibited under Section 25, we think such pro- 
cedure would amount to matenal irregularity in the exercise of jurisdic- 
tion which would justify mtcrfeience under Section 622, Civil Procedure 
Code \Ve find, moi cover, that, m a case in which a question rose 
under Section 55 of the Lund Acquisition Act, the High Court of Calcutta 
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held that though there was no appeal from what the Judge had decided, it 
could be set aside as being in excess of his jurisdiction. (Taylor v. The 
Collector of Pumea) (1). 

Passing to the grounds for the award stated under Section 34, we 
find that the Judge and assessors state that they award under Section 24, 
Clause 1, the sum of Rs. 42,500 “ on the ground of that being its market- 
“ value judging (i) by the amount actually expended upon the property, 
(ii) by the amount fetched at sales in neighbouring pans, and (iii) at the 
** average value per pan arrived at with reference to the estimate of the 
“ several witnesses.'* 

Prima facie there is no illegality or irregularity in the exercise of 
jurisdiction in this award, the ‘ market-value of the land ' being the first 
matter which the Judge and assessors were bound to consider under Sec- 
tion 24, Clause 1. 

It is contended, however, for the Government that the Judge and 
assessors were wrong in estimating the market value of the land as a salt 
factory, because the Salt Commissioner could, at any time withdraw the 
license to make salt under Madras Act IV of 1889, that the land could 
not, therefore, have any market- value as a salt factory, and that the 
selling price of the land itseli was the proper criterion for value. 

It is true that Section 16, Madras Act IV of 1889, directs that, when 
on oancelment of a license the Commissioner resolves to retain the salt 
works, and to acquire the proprietary rights of the [873] late licensee, 
the value of the land as a site for salt manufacture shall not be taken 
into account in acquiring the proprietary right, but that compensation 
shall be paid to the late licensee at the rate fixed in Section 18. But this 
Act did not receive the assent of the Governor- General till 30th Decem- 
ber 1889, subsequent to this land being taken up under Act X of 1870, 
and, in the former Salt Act I of 1882, we find no corresponding 
provision. We observe that the lands were purchased by the company in 
1885 and 1886 for about Bs. 3,000,. and that in making his offer of 
Rs. 18,002-11-6 for acquiring them under the Act the Collector has taken 
into consideration the cost of converting them into salt pans. At the 
time, therefore, the land was acquired, there was no direction that the 
Government should only be called upon to pay the value of the land 
alone and that compensation for its special value should only be paid for 
at fixed rates Looking to the definition of * land ' in Section 3, Act X of 
1870, we are not able to say there was aqy illegality in the Judge taking 
into account the value of the works which made the place suitable for 
a salt factory, and even if, in making his estimate of market-value, the 
Judge was in error in taking into consideration the price paid for 
neighbouring pans, the mistake would at most be only one concerning 
the principles of valuation and not an irregularity in the exercise of 
jurisdiction. We must dismiss the petition with costs. 


(i) 14 C 423 (429). 

288 



VI.] 


RAHAMTULLAH SAHIB V RAMA RAU 


17 Mad. 374 


17 M. 373. 

APPELLATE CIVIL 

Before Mr Justice Muttusami Ayyar and Mr. Justice Best. 

Rahamtullah Sahib (Defendant), Appellant v Rama Rau 
AND another (Plaintiffs), Respondents * [15th and 16th February,] 

and 4th May, 1894 ] 

Will — Probate — Interest of defendant in tcstator*s estate 

In a suit brought to obtain probate of a will the defendant, before he can 
contest the will, must show that he has some interest in the testator’s estate. 
The fact of being a legatee under the will, or a creditor of the testator, does not 
amount to such an interest But proof of a former will of the testator in which 
the defendant is interested is a sufficient interest to contest the will set up 

[F, 4 CWN 602 (604), R , 34 B 459 (462) = 12 Bom LR 366=6 Ind Cas 523, 
2 P L R 1902 ] 

[374] Appeal from the decree of Shephard, J , sitting on the original 
side of the High Court in testamentary original suit No 10 of 1892 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court 

Mr. Mtchell, Suhramania Ayyar and Mr Lamg^ for appellant 
The Advocate-General (Hon. Mr. Spring Branson), Mr. Wedderbum, 
Mr W Grant and Mr D Grant, for respondents 

JUDGMENT 

This was a testamentary suit brought to obtain probate of thD last 
will and testament of the late Raja of Venkatagiri in the district of Nellore. 
Plaintiffs alleged that the late raja made his last will on the 3rd June 
1892 and died on the 6th idem, and as executors appointed by testator, 
they claimed probate Exhibit A is the will propounded by them, and 
among the legacies mentioned therein, a sum of Rs 1,000 is given to 
defendant Haji Muhammad Rahamtullah Sahib. He, however, filed a 
caveat objecting to the grant of probate on the ground that the will is not 
genuine, that its execution was procured by fraud, coercion or undue 
influence; that the testator did not know what he was doing, nor under- 
stand the nature and effect of its provisions, if in fact he signed or affixed 
his mark to the alleged will Defendant set up another will, dated the 
Slat May 1892, whereby it is, alleged the late raja appointed Dewon 
Bahadur Raghunadha Row, the Honourable Mir Humayun Jah Bahadur, 
C.I.E., Kummati Knshnamachari and Dewan Bahadur T Venkasami 
Rao as executors. Defendant stated that that will purports to remit, inter 
alia, a debt of Rs 55,090 due from him to the testator, and further, to give 
defendant a legacy of Rs. 5,500 He further alleged that the will relied 
on by him was in the possession or power of the testator's sons and others, 
including the plaintiffs. Raja T Rama Row and Ramakrishniah. 

Plaintiff’s apphcation for probate of the will propounded by him was 
made on the 12th August 1892 and the defendant’s caveat was filed on 
the 19th idem On the 24th January 1893 the following four issues were 
fixed for decision : — 

(i) Whether the will dated 3rd June 1892 was genuine? 

(li) Was the deceased raja at the time of executing the same of 
sound and disposing mind? 

^ * Appeal No. 29 of 1893 
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(iii) Is the will invalid as having been procured by fraud, coercion, 

undue influence or such importunity as took away his free 

agency in the matter? 

(iv) Was it duly attested? 

[ 376 ] On the 7th Febiaiary 1893 two more issues were framed with 
reference to plaintiff’s averment that defendant had no interest in the es-^ 
tate of the late raja entitling him to intervene in the matter of their appli- 
cation for probate, and to call upon them to prove the will in solemn form. 
The additional issues are — “ whether defendant has any interest in the 
estate of the deceased raja,” and ” whether it is competent to the defend- 
ant to prove such interest, if any, in this suit.” Tlie final hearing was fixed 
on the 3rd Marcli for the 12th April, and it was also directed that the ad- 
ditional, or the fifth and sixth issues be tried first. The suit came on for 
trial before Mr. Justice Shephard on the 19th April 1893, and on that day 
defendant applied for an adjournment in order that he might bring in the 
prior will set up by him, and was not ready with his evidence. The learned 
Judge declined to grant the ffpplication on the ground that it was made at 
the ver} last stage of the argument. Thereupon, lie recorded a judgment, 
finding the first of the additional and preliminary issues in plaintiff’s favour, 
and decreed that tlio will dated 3rd June 1892 was the last will and testa- 
ment of the deceased raja, and that the probate thereof be granted to 
plaintiffs. Hence this appeal. 

Two questions arise for determination in this appeal viz.^ wliether, 
apart from the prior will set up by the defendant, there is proof of 
defendant’s interest in the testator’s estate, and whether the learned 
Judge ought to have granted an adjournment to enable defendant to bring 
in the alleged prior will. As regards tlie first question, we agree with the 
learned Judge that, apart from that will, defendant has no interest. It 
is true that under the will propounded by plaintiffs, defendant is entitled 
to a legacy of Rs, 1,000, but this circumstance can give him no right to 
denounce that will and to call for proof of it in solemn form. Another 
contention on appellant’s behalf is that he claims to be also a creditor of 
the late raja. Adverting to this contention, the learned Judge has ob- 
served that in reality there is no evidence that appellant is a creditor of 
the testator, and even if he is, this will not help him. ' 

The law is clear on this point. In Hingesfon v. Tiiclicr (1) it was held 
by Sir C. Cresswell that before a person can be permitted [ 376 ] to contest 
a will, the party propounding it has a right to call upon him to show that 
he has some interest. Section 250 of the Indian Succession Act is framed 
on the same principhis. As for the nature of the interest which ought to 
be proved, it was hold in Kipping v. Ash (2) that the bare possibility of 
an interest is sufficient. But this possibility should rest on existing facts 
and not on mere conjecture. In Crispin v. DogVionv (3) it w^as held by 
Sir C. Cresswell that the possibility of filling a character which would give 
the party concerned an interest was not sufficient, but that there must be 
a possibility of having an interest in the result of setting aside the will. 
There are also several Indian cases in which an interest was considered 
necessary and made the subject of inquiry, and we may refer to In th4 
matter of the petition of Despufty Singh (4), Komallochun Duti v, Nilruttun 
Mnndle (5), In the matter of the petition of Hurro Loll Shaha (6), Nilmoni 


(i) 2 Swaby Si Tristrain’s Rep. 596. 
(3) 2 Swaby & Tristrain’s Rep, 17. 
(5) 4 C 360. 
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(2) I Robertson’s Rep. 270, 
(4) 2 C. 208. 

(6) 8 C. 570. 
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Singh Deo v Umanath Mooherjee (1) In the vudter of the petition of 
Desputty Singh (2), and in Mcnzics v Pulbrooh atul Kcr (3) it was decided, 
that a creditor of the testator has no light to contest the will, for the 
reason that it is indifferent to him wlietlier he shall leecive his debt from 
an executor or an administrator 

Tliere is, however, no doubt that if the defendant proved the prior 
will, he would have a sufficient interest to contest the w ill set up by the 
plaintiffs. The material question, therefoic, is whether the defendant 
was justified in not producing, at the date of the final hearing, evidence to 
prove the prior will on which he relies lie ought to have been pre- 
pared to proceed at once with the case if the sixth issue had been decided 
in his favour It is quite possible, howevci, that he expected that the 
second preliminary issue would be determined first and hoped to frame 
his piocedure with reference to such deteimination ]Moreover, defendant 
wull be hereaftei piecluded irom proving the will set up by him, as it has 
been held that when once jirobate of a will has been granted in soli'iiiii 
form, no one who has been cited oi taken part iii thv‘ ]noceeding8 or 
who was cognizant of those pioceedings and stood l)\ , c.in afterwards 
seek to have it cancelled In re PiflMimbni Ghndai (4) we aie of 
opinion therefoie that if defendant pa\s [377] into Court within one 
week from the date of rc-opcning of this Court after tlu‘ iceess all the 
costs incuired hitherto by plaintiffs both in the Couit below' and on appeal, 
the decree of the learned Judge should be set aside and the case remanded 
for disposal afresh, aftei giving appellant an oppoitunit\ to piovc the will 
set up by him, and that il the appellant fails to make such pa\ment 
W’lthin the time thus allowed, the apjieal shall stand dismissed with costs 
throughout 


17 M. 377—3 MLJ. 97 

APPELLATE CIVIL 

Before Mr JuHlirc Multusaini Ayyar and Mi Jiisfue Pailci 


VENKATnAYEii (Pctiiioiici) V, Jamiioo A^ VAX (licspondcnlf- 
[25th Novembei, 1892.] 

Appeal from insolvency ordcf — Code of Civil Procedure — Atl XIV oj\ i 88 j , Scitioivi 

588 (17), 589 — Act VII of 1888, Section 56 — Ail X of 1888, Section 3, Claiis'e (n) 
Bearing in mind that Sectioif58g of the Code of C ivil Pioccdiire was jiasscd to 
regulate the appellate jurisdiction in appeals from orders, the woids, 'Court 
subordinate to that Court’ in Section 3 of Act X of 1888 must be constiiicd w'ltli 
reference to its ajipcllatc jurisdiction. Consequently a District Court has no 
jurisdiction to hear an appeal from an order in insoKency mailers, in a case 
where it has no jurisdiction to hear an appeal in the suit itself, as when the 
subject-matter of the suit is more than Ks 5,000 in value 
(DUi., 23 A 56 (58)=20 AWN 194, 2 NLR 54 (55), N.F., 27 D. 604 (606), F, 
14 CP.L.K 62 (63), 4 liid. Cas 617 (618)=19 MLJ. 68=4 MLT 455, D., 
169 PLR 1901=58 PR. 1901] 

Petition under Section 622 of the Code of Civil Pioceduic, praying 
the High Court to revise the order of J A Davies, District Judge of Tan- 
jore, passed on appeal against older No 94 of 1091, piesented against 
the order of P. Doraisami Iyer, Acting Subordinate Judge of Tanjore, in 

♦ Civil Revision Petition No 17 of 1892 

(i) 10 C. 28. 

(3) 2 Curties Rep 845 
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insolvency petition No. 2 of 1890 (in connection with original suit No. 36 
of 1886). 

The defendant in original suit No. 36 of 1886 applied under Section 
344 of the Code of Civil Procedure to the Subordinate Judge of Tanjore, 
praying that he might be declared an insolvent, being unable to satisfy his 
debts, which amounted to over Rs. 9,000. The Subordinate Judge granted 
the petition. The [878] plaintiff in the above suit, a scheduled-creditor 
of the petitioner, appealed to the District Judge against the order of the 
Subordinate Judge, who allowed the appeal on the ground that the Sub- 
ordinate Judge had no jurisdiction in the matter, and that the applica- 
tion for insolvency should have been made to the District Court. The 
original petitioner preferred this appeal to the High Court against the order 
of the District Judge on the ground that the appeal should have been 
made to the High Court. 

Srirangachariar and Parthaaaradhi Ayy angary for petitioner. 

Bamachandra Aijyar and Sivaswami Ayyar, for respondent. 

JUDGMENT. 

The question before us is whether the appeal lies to the District Court 
or to the High Court. The suit in which the order was passed was one 
in which the subject-matter was over Rs. 5,000 in value and the appeal in 
the suit therefore lay to the High Court. 

As Section 589 of the Code of Civil Procedure was first enacted, appeals 
from orders specified under Section 588, Clause 17, lay in all cases to the 
High Court. This was modified by Act VII of 1888, in which the Court 
to hear the appeal in the suit was made the Court to hear the appeal 
against the orders in, insolvency matters. The section thus modified 
failed, however, to provide for cases in which orders in insolvency matters, 
were passed by Courts of Small Causes, and by Section 3, Act X of 1888, 
it was provided that an appeal from an order specified in Section 588, 
Clause 17, should lie (a) to the District Court, when the order was passed 
by a Court subordinate to that Court; and (6) to the High Court in any 
other case. 

The question, therefore, is whether Clause (a) operates to transfer the 
jurisdiction from the High Court to the District Court, in cases in which 
the subject-matter of the suit is over Rs. 5,000 in value. Section 2 of 
the Code of Civil Procedure makes a Subordinate Court subordinate both 
to the High Couri and the District Court, but the Civil Courts Act gives 
the appellate jurisdiction exclusively to the High Court in suits in which 
the subject-matter is over Rs. 5,000 in value. Bearing in mind that 
Section 589 of the Code of Civil Procedure was passed to regulate the 
appellate jurisdiction in appeals from orders, we are of opinion that the 
words ‘Court subordinate to that Court’ must be construed with reference 
to its appellate jurisdiction. It would be anomalous that a District Court 
should have jurisdiction to hear appeals from such [879] orders when it 
had no jurisdiction to hear an appeal in the suit itself and the first clause 
in the section points to an intention to give jurisdiction in insolvency 
matters to the ordinary appellate forum. 

We must set aside the order of the District Court and direct that 
the appeal be returned to the party for presentation in the High Court. 
Appellant is entitled to his costs in this appeal, but we make no order as 
to costs in the Court below, since the point was not taken there. 
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APPELLATE CIVIL. 

Before Mr. Jmtice Muttusarni Ayijai 

Gnanamuthu Upadesi {Petitioner), Appellant in Civil Miacellaneoua 
Appeal No 130 v Vana Koilpillai Nadan {Counter- Petitioner), 
Respondent in the above.* [22nd December, 1093 ] 
Aseervadham {Petitioner), Appellant in Civil MiBcellaneoua 
Appeal No 139 v. Vana Koilpillal Nadan {Counter-Petitioner), 
Respondent in the above.* [23rd January, 1894 ] 

Limitation — Limitation Act, Schedule II, Article 178 — Applications for probate. 

The Limitation Act does not apply to applications for probate, and the applica- 
tions referred to in Article 178 of Schedule II of that Act are applications under 
the Code of Civil Procedure Janakt v Kesavalu (i), Btai Manekhai v Manekji 
Kavasjt (2), and Ishan Chunder Ray in re (3) followed 
[F, 11 CPLR 141 (142 ), R, 31 M 24=17 MLJ 441=3 M L.T 19] 

Appeals against the orders of T M Horsfall, District Judge of 
Tmnevelly, passed on civil miscellaneous petition No 165 of 1892 and 
succession certificate petition No 40 of 1892, respectively 

The facts of the case appear sufficiently for the purposes of this 
report from the judgment of the High Court 
The petitioner preferred these appeals. 

Ranga Chanar, for petitioner. 

JUDGMENT 

[380] These appeals have been preferred from two orders passed m 
connection with a previous ofder made on an application for piobate, 
which was registered as certificate case No 9 of 1892 on the file of the Dis- 
trict Court of Tmnevelly The facts of the case, in so far as they relate 
to that application, are shortly these. A lady at Tuticorin called Ponniya 
Muthu Nadathi died on the 12th June 1891 Appellant is her father and 
respondent is her husband The former applied for probate alleging that 
she had left a will and appointed him executor, but the latter contended 
that the alleged will was a forgery and repudiated appellant's claim to 
probate. He urged further that she died intestate leaving a son survivmg 
her, though he survived her but for three months, and that respondent was 
entitled to letters of administration in regard to her estate But when the 
application for probate came on for disposal on the 16th Febiuary 1892, as 
the appellant’s vakil stated that he had no instructions, the application 
was dismissed with costs No appeal was preferred from the order of 
dismissal 

But oh the 10th March 1892 appellant made another application for 
probate to the District Court. The Judge held that there must first be a 
petition asking, for reasons stated, that the order on petition No 9 of 1092 
should be set aside or reviewed, and on the ground that no such petition 
had been presented, he dismissed the second application for probate with 
costs on the 7th Apnl 1892 From this order appellant has preferred civil 
miscellaneous appeal No. 139 of 1892 

On the 29th April 1892 appellant made an application to the Distnct 
Court praying that the order of the 16th February 1892 be set aside and 

^ ♦ Appeal against Orders Nos. 130 and 139 of 1892 

(i) 8 M. 207. (2) 7 B. 213. • (3) 6 C 707. 
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the original application for probate be restored to the file. On the 29th 
Jak. 23. Judge dismissed this application as barred. He observed 

^ * that the rulings in Janald v. Kcsavalu (1), lahan Chunder Roy in re (2), 

ApfEL- Manelihai v. Manekji Kavaaji (8) did not apply, as in all these 

LATE oases the limitation was merely held not to apply to the institution of 
Civil.* pi’oceedings, and that in the case before him the proceedings had begun 
^ and must, therefore, be governed by the Code of Civil Procedure and the 
U M. Limitation Act. From this order civil miscellaneous appeal No. 130 of 
J7f. 1892 has been preferred. » 

Civil Miscellaneous Appeal No. 189 of 1892. — The Judge’s order 
in dismissing the second application for probate on the application of lOth 
March 1892 is clearly bad in law. It was a fresh application for probate, 
and the Judge was in error in not treating it as such. It was pointed out 
in Janaki v. Kesavalu (1), so early as November 1884, that the Limitation 
Act was not intended to apply to an application for probate, an application 
under the Religious Endowments Act, an application for a certificate to 
collect the debts, an application for the appointment of new trustees, and 
similar applications. It was also explained in the case of Bai Manck Bai 
V. Manekji Kavasji (8) and in re Ishan Chunder Roy (2) that Article 178 
of Schedule II of Act XV of 1877 is limited to applications made under 
the Code of Civil Procedure, that an examination of all the other 
articles in the second schedule relating to applications, that is to say of 
the third division of that schedule, shows that the applications therein 
contemplated are such as are made under the Code of Civil Procedure, 
and that though Article 178, when read alone, seems capable of the 
widest extension to every application that can possibly be made to a 
Court, the applications referred to in that article are applications ejusdcm 
generis, i.e., applications under the Code of Civil Procedure, and that any 
other construction would lead to the most inconvenient results. It is 
no doubt usual to demand an explanation when there is unreasonable 
delay in applying for probate, because the time when after the testator’s 
death the will is to be proved is not fixed, and the explanation is necessary 
to assist the Judge in coming to a finding as to the genuineness of the wdll 
propounded. The reason for the exemption of applications for probate 
from the operation of the Limitation Act probably is that the application 
for probate is in the nature of an application for permission to perform a 
duty created by a will or for recognition as a testamentary trustee, and 
the right to apply continues so long as the object of the trust exists or any 
part of the trust if really created remains to be executed. The order of 
the Judge on the application of the 10th iVIarch 1892 is set aside, and he 
is directed to restore the application for probate to his file and to dispose 
of it on the merits in accordance wdth law^ Respondents will pay appel- 
lant’s costs in this Court. 

[382] Civil Miscellaneous Appeal No. 130 of 1892. — The order of 
the Judge cannot be supported. It is wrong, because when the appellant 
was legally entitled to make a second application on the 10th March 1892, 
it was not competent to the Judge to impose a restriction upon appellant’s 
right and to direct that he should make an application under the Code of 
Civil Procedure, so as to let in the law of limitation and indirectly to 
defeat the object of the legislature in exempting applications for probate 
from the Act of Limitations. The Judge is also in error in construing 
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Section 261, which only renders the provisions of fche Code of Civil Pro- 
cedure as nearly as may be so as to let in the limitation bar, from which 
applications for probate are saved. 

This order must be, and is hereby, set aside, as both appeals were 
heard at the same time, and as the same vakils appeared m both, there 
would be no Order for costs in this appeal 


17 M. 382. 

APPELLATE CIVIL 

Before Mr justice Muttusami Ayyar and Mr Justice Best 


Juji Kamti and others {Defendants), Petitioners v Annai Bhatta 
(Plaintiff), Respondent * [27th and 29tli November, 1893 ] 

C.inl Procedure Code — Act XIV of 1882, Section 2^'j-A — Adjustment of decree out of 
Court — Instalment bond — C onsideration 

An instalmenl bond, executed by a judgment-debtor in favour of the decree- 
holder and in consideration of the benefit of the decree being given up, is not 
void as an agreement falling under Section 257-A of the Civil Procedure Code. 
Such an a^greement is void only as far as it affects the right to execute the 
decree, and may be the foundation of a fresh suit. Sellamayyan v Mutlvan (i), 
Jhahar Mahomend v Mohan Sonahar (2), and Ilukuni Chand Oswal v 
Talwrunnessa Btbi (3) followed 

[Dili., 88 PIv 1904, F., ^ OC 2W (286), 16 PR 1900, Appr, 29 P R 1908=61 
PLR 1907=71 PWR 1907. R., 25 A 317 (322); 21 B 808 (820), 22 B 693 
(697), 35 C. 870 (874)=15 CWN. 674=7 CLJ 543 ; 26 M 19 (26)=15 MLJ. 
113, 7 N L.K 136 (137), 3 OC 165 (166): U B.R (Civil) (1897—1901) 252] 

Petition under Section 25 of Act IX of 1887, piaying the High Court 
to revise the revised decree of S Subbaiyar, Subordinate Judge of South 
Canara, in small cause suit No 22 of 1890. 

The facts of the case appear sufficiently for the purpose of this report 
from the foregoing and from the judgment of the High Court 
[383] Sankaran Nayar and Sankara Menon, for petitioner 
Narayana Ran, for respondent 

JUDGMENT 

Two questions are argued in support of this petition for revision. The 
first is that the bond sued on is. void as an agreement fulling under Section 
267- A of the Code of Civil Procedure That section is inserted in the 
code in the chapter relating to the execution of deciees and in the section 
headed ‘ mode of executing decrees.' This suggests that the intention 
was to render such agreement void only so far as it affects the right to 
execute the decree As observed in Sellamayyan v Muthan (1) where 
the benefit of a decree is given up, and in consideration of it a bond is 
executed, it cannot be intended that the bond should not be the foundation 
of a fresh suit. This is also the view taken by the High Court of Calcutta 
Hukum Chand Oswal v Taharunnessa Bibi (3), Jhabar Mahoined v. Modan 
Sonahar (2). We are aware that the High Court at Bombay has held 
otherwise, but the scheme of the code does not appeal to have been 
allowed due effect in arriving at those decisions 


♦ Civil Revision Petition No 547 of 1892 
(i) 12 M 61. (2) II C. 671 CD 16 C. 504 
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The second question is whether the suit is time-barred. If, as alleged 
in the plaint, the first instalment of Rs. 50 was paid in February 1886, 
as the next instalment was not payable till February 1887, the suit 
brought in January 1890 was in time. In the revision petition defendants 
claim credit for the sum of Rs. 60. We cannot, therefore, say the suit 
is time barred. 

A further question raised is as to the liability of the third defendant 
for the debt. Third defendant was not a party* to the bond on which the 
suit is brought, and the karar referred to in the bond to which third de- 
fendant is alleged to have been a party appears to have been superseded 
by the plaint bond. We therefore exonerate third defendant from all 
liability for the debt and direct plaintiff to pay her costs; and we modify 
the decree as against defendants 1 and 2 by reducing the amount decreed 
from Rs. 420 to Rs. 370. 

Plaintiff and defendants 1 and 2 will pay each other's costs through- 
out proportionate to the amounts now allowed and disallowed. 


17 M. 384 (P.C.)=21 lA. 93=4 M.LJ. 139=6 Sar. P.CJ. 466. 

[884] PRIVY COUNCIL. 

Present : 

Lords Hobhouse^ Ashbourne and Macnaghten, and Sir Richard Couch, 
[On appeal from ihe High Court at Madras,^ 

Bala Gauri Vallaba Tevar (Plaintiff) v. Pbriasami Udayar 
Tevar and others (Defendants), [20th April, 1894.] 

Stvaganga sanad of 1803 — Failure of suit alleging fraud — Possession known and 
acquiesced in prior to adjudication — Civil Procedure Code, Section 13. 

The High Court of Madras dismissed on the facts a suit brought in 1886, 
grounded on fraud attributed to the lineal ancestor of the principal defendant, 
in obtaining, in 1803, the grant of the sanad of the Sivaganga Zemindari, to 
which the plaintiff claimed title. The plaintiff's case was that the defendant's 
ancestor, the younger of two brothers, had fraudulently caused the sanad to be 
made out in his own name, whereas it was intended to be, and ought to have 
been, a grant to the elder brother, who was the plaintiff's lineal ancestor. 
Those through whom the plaintiff claimed had not made any such charge, 
although they had knowledge of all the facts connected with the grant of the 
sanad of 1803 to the younger brother, and with the long possession by him and 
his descendants, among whom there had been litigation, resulting in a decision 
as to the ownership: 

Held, that this suit could not be maintained to re-open the question. 

Appeal from a decree (20th March 1889) of the High Court, affirm- 
ing, after a remand, a decree (20th November 1886) of the District Court 
of Madura, dismissing the appellant's suit. 

In this suit for the proprietary right and possession of the Sivaganga 
Zemindari, the question which the plaintiff sought to raise related to the 
selection by the Government of Madras of a successor to the former zemin- 
dar of Sivaganga, named Sasivama, whose lineal heirs became extinct 
in the last century. In 1801 his surviving collateral relations were the 
Tevar family, then consisting of two brothers, and of these the younger 
was appointed by proclamation to be zemindar, and in 1803 received a 
sanad from the Government. It was claimed that the elder brother, 
Padamattur Woyar Tevar, from whom the plaintiff was fifth in descent, 
was intended to be appointed ^emindar, but the name of the younger 
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brother, Gaun Vallaba Woyar Tevar, was by fiaud mseited in the sanad, 
and that his line of descendants had thus come into possession. 

, [388] The principal point on this appeal was whether, after judicial 

decision and the open and known succession of the younger brother and 
his branch of the family, considered along with the giant made to him, 
the right of the elder brother could now be held to be an open question 
Two Courts had found no proof of fraud 

The appointment of the zemindar in 1801 was made by Proclama- 
tion on the 6th July The sanad was dated the 22nd April 1803, and 
was forwarded to the Collector for delivery to the zemindar, whom it 
styled Muttu Ragunadha Qauri Vallaba Wulla Worria Tevar. Tins the 
younger brother received and continued m possession till he died in 1829 
The elder brother lived till 1814 and left sons, but neither he nor they 
set up any claim to the zemmdari 

Gaun Vallaba left no son, but a posthumous daughter, Katama 
Natchiar, was born to him Between her and others of his immediate 
family on the one hand, and his collateral relations on the other, the suc- 
cession was disputed Suits followed in which the elder bianch, claiming 
through Padamattur Goyar Tevar, was repiesented The leport of Srimut 
Mootoo Vijaya (Ragunadha Gaun Vallaba Pena Woodia Tevar v Rani 
Angamuthu Natchiar (1) ) shows the earlier litigation, but the principal 
cases bearing on the present one were Katama Natchiar v The Ra]a of 
Sivaganga (2), decided in 1863 (which decided that the zeniindari was to 
be taken as ‘self -acquired’ property in the hands of the ‘Istemrar zemindar,’ 
in other words in the possession of Gaun Vallaba Tevar), and Muttu 
Vaduganadha Tevar v Dora Singha Tevar (3) In this last case, Dora 
Singha Tevar, the eldest surviving grandson of the ‘Istemrar zemindar,’ 
was held solely entitled to the impartible estate of Sivaganga, and in the 
judgment all the anterior facts material to a report of the present one aie 
to be found at p 298 of I L 11., 3 Mad From 1866, when the judg- 
ment in 11 Moore I A , 60, was given, the younger bianch of the Tevar 
family remained in possession 

This suit was brought on the 4th Janiiaiy 1866 against Periasami, 
the son of Dora Singha Tevar As defendants with him [ 386 ] were 
joined his brothers, and also purchasers who had become, from time to 
time, interested in the estate, bunging the number up to 124 The plaintiff 
claimed a declaration that the judgment of 30th November 1863 in Katama 
Natchiar (the daughter of Gaum Vallaba Tevar) v Bodha Gurasami Pena 
Odaya (the plaintiff’s father) (2) was not binding upon him, having been 
obtained by fraud He complained that in consequence of that decision, 
Katama ousted his father in 1864 and continued in possession till 
her death in 1877, after which Dora Singha Tevar, the father of the 
defendant Penasami, obtained possession from Katama’s son by the decree 
of the Madras Courts dated the 14th May 1881, affirmed m appeal 
in Muttuvaduganada Tevar v Dora Singha Tevar (3) and held pos- 
session till his death on the 19th July 1883, when Periasami, his eldest 
son, succeeded to the impartible zemmdari He alleged that when his 
father, Bodha Gurusami, died in 1872, he was left an infant of eight years 
of age; that he came of age in 1882, 27th December, and acquired the 
knowledge of the fraudulent acts in 1885 The details of these acts he 
did not specify 

(i) 3 M.I.A. 278. (2) 9 MI A 539=11 M.I.A 50. 

(3) 3 M 290 
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The defendant by his written statement, in which his younger bro- 
thers joined, contended that the fact of the zeinindari having been acquir- 
ed by his maternal great grandfather Oauri Vallaba Tevar had been con- 
clusively settled as a matter adjudicated within Section 13, Civil Pro- 
cedure, by the judgment above mentioned (1), wliicli could not be set aside. 
He denied that there had been fraud in the obtaining the sanad of 1803, 
and urged the insufiiciency of the allegations on account of their vagueneai. 
He also set up limitation. 

Issues raising the above points having been fixed, the plaintiff filed a 
more definite statement, that, in 1802, when tlie permanent settlement was 
submitted to the Collector of IMadura, Goiiri Willaba fraudulently inserted 
his name and title between those of his brother Padamattur Woyar Tevar, 
so as to enable him to assert that he was the grantee of the zemin- 
dari; and that “ in 1803 the Government forwarded to the elder Woya 
“ Tevar, through the Collector, an istemrar sanad for the zeinindari, but 
“ Gauri V^allaba kept possession of it, and pretended that he was the person 
“ named therein as grantee.” 

[ 887 ] The plaintiff also alleged that ” Gauri Vallaba caused the 
‘‘ permanent settlement accounts and other documents which were in the 
“ Collector’s office, and which stood in the name of Woya Tevar, to be 
” concealed or destroyed.” 

Other charges were made, but the main fraud alleged was that Gauri 
Vallaba had caused his own name to be inserted in the sanad. The suit 
was dismissed on the 20th November 1886 by the District Judge, who 
held it barred by the decision in 1863, and also by limitation. He record- 
ed no express finding as to whether fraud had taken place or not. On 
appeal the High Court (Kbrnan and Wilkinson, JJ.) remanded the record 
for a finding on this latter question, which had been raised by an issue, 
pointing out that, at the time of the decision of 1863, the question of 
fraud had not arisen, and was now alleged not to have been known. 
They added that it was novr alleged that Gauri Vallaba Tevar had fraud- 
ulently caused the preparation of the sanad, having arranged that accounts 
should be given by the Collector's office, containing the insertion of his 
own name as zemindar, and making it appear that his was the name 
of the person to whom the sanad should issue. 

On this remand, the District Judge finally found, on all the evidence, 
that the allegations of fraud were not proved. He concluded that there 
was no evidence of the fraud alleged as to Gauri Vallaba Tevar having got 
his own name inserted in the sanad in the place of that of his elder 
brother, or that the Government had intended to make the grant to the 
latter. 

Objections were filed by the plaintiff. The same Division Bench of 
the High Court then dismissed the appeal, giving the following judg- 
ment : — 

” The plaintiff’s case is based on allegation of fraud having been 
” committed by Gauri Vallaba Tevar on his elder brother in 1802 and 
” 1803 by preparing false accounts showing that he, Gauri Vallaba Tevar, 
” was the person who w as proclaimed zemindar in 1801, and by inducing 
” thereby the Government to grant the zemindari in his name. All those 
” acts of alleged fraud have been fully investigated by the District Judge, 
” and he has, after careful examination, negatived them. It is not neces- 
” sary to repeat his observations in w^hich, how'ever, we agree. The 
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conduct: of the elder brother of Gauri Vallaba Tevar and of his grand- 
son after his death contained the clearest evidence that the [388] 
sanad granted m the name of Gauri Vallaba Tevar was known to tbsm 
“ and, although there were various suits between the parties, this fraud 
was not set up until this suit was filed. 

In the suit in 1836 the grandson of the elder brother admitted that 
the younger brother was installed as zemindar, but he says it was with 
the elder brother's consent The installation of the younger brother took 
place in 1001 in Colonel Agnew’s camp, and the evidence of Mr Hughes, 

“ referred to by the District Judge, show’s that, amongst the people who 
“ then held up their hands in homage to the newdy-installed zemindai, 
the younger brother, w’as his older brother. 

** The parties have liad the sanad in the name of Gauri Vallaba Tevar 
“ before them for eighty years and had ample opportunity of inquiry, and 
** the plaintiff had entirely failed to prove his allegation, and \vc dismiss 
" the appeal with separate costs to the zemindar and to the lessees 

On this appeal Mr T H Coivie, Q C , and Mr J D Mayne, appear- 
ed for the appellant 

Mr R V Doyne, for the respondent 

For the appellant, the argument was, in outline, as follows — The 
decision of 1063 in favour of Katama Natchiar was based on the assump- 
tion that Gauri Vallaba was the person in whom the Government intended 
that the zemindar should vest in 1801 and 1803 This was no bar to 
the present suit, which was brought upon the contention that the elder 
broher w’as intended to be the zamindar, and that the insertion of Gauri 
Vallaba’s name in tlio sanad of 1803 w^as effected by his fraud There 
were errors in dealing witli the evidence in the Courts below’, which should 
be held to affect the findings upon this question, and to leave it open to 
reconsideration Counsel for the respondents was not called upon 
Their Lordships’ judgment was delivered by Lord Hobhousb 

JUDGMENT 

This case appears to their Lordships to be a very simple one The 
appellant contends that by a fraud alleged to have been committed in the 
years 1802 and 1803 by Gauii Vallaba Tevar, a sanad appointing him 
zamindar of Sivaganga w’as granted to him by the Government in 1803, 
whereas it should have been granted to his elder bi other Woya Tevar 
But Gauri Vallaba Tevar entered upon the zamindnri at that time, and he 
and his descendants have enjoyed it ever since 

[380] It is quite clear that there could have been no secrecy about 
his appointment to be zamindar The matter was the subject of public 
proclamation, and Woja Tevar must have known, and all his descendants 
must have known, that the sanad granting the zamindari was in the name 
of Gauri Vallaba Tevar, and that the zemindan was actually occupied 
and enjoyed by Gauri Vallaba Tevar and his descendants 

No suit can be brought forward at the present time to re-open the 
question, and their Lordships will humbly advise Her ^lajesty to affirm 
the decree of the High Court and dismiss the appeal with costs 
Appeal dismisaeci 

Solicitors for the appellant Messrs Rowchffen, Rawle, Johnstone and 
Gregory, 

Solicitors for the respondent Messrs. Lawford, Waterhouac and 
Law ford. 
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APPELLATE CIVIL. 

Before Mr, Justice Muttusami Ayyar and Mr. Justice Best 


> Naranayyan (Defendant), Appellant v. Naoeswarayyan (Plaintiff), 
Respondent,^ [8rd October, 1893.] 

Code of Civil Procedure-^Act XIV of 1882, Section 283 — Whether defendant may 
plead tltat the decree in question was collusively obtained. 

A defendant in a suit brought under Section 283 of the Civil Procedure Code, 
who is connected with the judgment-debtor as being reversionary heir of the 
judgment-debtor’s husband, or as being his coparcener, may show that the 
decree, in execution of which the property in dispute was attached, was collusive- 
ly obtained. Gulibai v. Jagannath Galvankar (i) dissented from. 

Appeal against the order of J. A. Davies, District Judge of Tanjore, 
in appeal suit No. 577 of 1891, reversing the decree of T. Venkatramaiyar, 
District Munsif of Valangiman, in original suit No. 247 of 1890. 

This was a suit under Section 283 of the Code of Civil Procedure to 
establish the plaintiff’s right to proceed against certain [390] property of 
Sitaramayyan, against whose widow the plaintiff held a decree. The 
District Munsif, having determined that decree to be fraudulent, dismissed 
this suit. 

On appeal by the plaintiff, the District Judge, relying on Gulibai v. 
Jagannath Oalvanhar (1), reversed the decree of the District Munsif and 
passed a decree in favour of the plaintiff. The defendant preferred this 
appeal. 

Subramanya Ayyar, for appellant. 

Mr. Norton and Sankaran Nayar, for respondent. 

JUDGMENT. 

We are of opinion that the decision of the Judge cannot be supported. 

It is not necessary, for the purposes of this suit, to determine whether 
it is open to the plaintiff in a suit brought under Section 283 of the 
Code of Civil Procedure to ask for consequential relief in addition to a 
declaration establishing his right to the property. If it were necessary to 
decide the question, we should certainly hold that even a plaintiff could 
do so, and thus avoid a multiplicity of suits. Such is also the opinion of 
Jardine and Telang, JJ., in Sadu Bin Raghu v. Ram Bin Oovind (2). 

The question before us is whether a defendant in such a suit is pre- 
cluded from showing that the decree, in execution of which the property 
in dispute was attached, was collusively obtained. Such a defence would 
not be ordinarily available or necessary when the defendant is an utter 
stranger, in no way connected with the judgment-debtor, unless, it may 
be, the decree makes the debt a charge on the property claimed. In the 
present case, however, the Munsif considered the defendant interested in 
setting up the defence either as reversionary heir of the judgment-debtor’s 
husband Seetharamiah or as a coparcener of his, We are unable to hold 
that such a defence is not open to a party interred in making it in a suit 
brought under Section 283. We do not see <Hir way to following the 
decision in Gulibai v. Jaganath Galvankar (1), as in our opinion Section 
283 does not introduce an exception to the rule that the defendant is 

♦Appeal against Order No. 64 of 1892. 
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bound to set up every defence available to him Moreover, we think it 1S93 , 

unreasonable that he should be compelled to submit to a decree that may OcT. 3. 

result in his eviction and thus have to bring a fresh suit for restoration. L ' 

[ 391 ] We must observe, however, that the defence is only available Appel- 
to the defendant if he is mteresed as mentioned above late 

We set aside the order of remand and send back the appeal to the CIVIL. 

Distnct Judge for disposal with reference to the foregoing observations. 

The costs of this appeal will abide and follow the result. 17 M. 389 


17 M. 391=1 Weir 813. 

APPELLATE CRIMINAL 

Before Sir Arthur J H Collins^ Kt., Chief Justice and 
Mr. Justice Parker 


Queen-Empress v Yohan and others * [17th January, 1892 ] 

Christian Marriage Act — Act XV of 1872, Section 68 — Solemmc:aiton of marriage under 
Hindu rites between a Native Christian and a Hindu by a person not authorised to 
perform marriages under Section 5 of the Act 

A person who performs a ceremony of marriage accoiding to Hindu form 
between a Native Chiistian and a Hindu commits an offence under Section 68 of 
Act XV of 1872, unless he is authorized to solemnize marriages under Section 5 
of the Act. 

Petition under Seqtions 435 and 439 of the Criminal Procedure Code, 
praying the High Court to revise the judgment of H T Ross, Sessions 
Judge of Godavari, acquitting the prisoners in calendar case No. 39 of 
1891 

The third accused, a Hindu, performed the ceremony of marriage 
according to Hindu form between the first accused, who was a Native 
Chrifltian at the time, and a Hindu girl, who was given in marriage by 
the second accused, her uncle The Sessions Judge acquitted the accused 
persons on the ground that Section 68 of the Christian Marriage Act (XV 
of 1872) does not apply to marriages m Hindu form solemnized by a 
Hmdui though one of the parties is found in fact to be a Christian, and 
that the whole Act appears to contemplate marriages in the Christian 
form alone, differing in that particular form Act V of 1865 

[ 392 ] The Acting Governrrient Pleader and Public Prosecutor (Subra- 
many a Ayyar), for the Crown. 

Mr. Michell, for the accused 

JUDGMENT 

We cannot agree with the view taken by the Sessions Judge The 
preamble and Sections 4, 5 and 68 of the present Act XV of 1872 are 
almost identical with the preamble and Sections 4, 5 and 56 of Act V of 
1865. 

Section 68, as amended by Section 6, Act II of 1891, makes punish- 
able the solemnization ol a marriage between persons of whom one is a 
Christian, unless the person solemnizing such marriage has been authorized 
for that purpose under Section 5 It is conceded that the third accused 
was not authorized under Section 6, and hence the case is exactly similar 


* Criminal Revision Case No 488 of 1892. 
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to that in Proceedings of the Madras High Court dated 21st March 1871 (1) 
and the accused are, prima facie, liable to punishment. 

We are told that this application has been made by Government 
merely to obtain an authoritative declaration of the law and a re-trial is 
not pressed for, liaving regard to the length of time which has elapsed. 

We, therefore, do not think it necessary to pass any further order. 


17 M. 392. 

APPELLATE CIVIL. 

Before Sir Arthur J, H, Collins, Kt., Chief Justice and 
^fr. Justice Shephard. 


Nagamma (Plaintiff), Appellant v. Yirabhadra (Defendant), 
Respondent.^ [9th January, 1894.] 

Hindu law— ^Maintenance — Forfeiture of ividozv*s right to maintenance by reason of 
unchastity. 

The unchastily of a widow deprives her wholly of her right to maintenance, 
and the fact that there has been an agreement as to maintenance makes no 
difference. Valu v. Ganga (2) and Vishnu Shambhog v. Manjamma (3) 
followed. 

[F.. 19 xM. 6 (7); 9 Ind. Cas. 926=19 P.W.R. 1911 ; R.. 14 M.L.J. 339.1 

Second appeal against the decree of P. Suhbayar, Subordinate 
Judge of South Canara, in appeal suit No. 246 of 1892, reversing [893] the 
decree of I. P. Fernandez, District Munsif of Kimdapur, in original suit 
No. 108 of 1891. ^ 

Plaintiff in this case the widow of defendant’s deceased son, Subraya 
Hebbara, sued for recovery of Rs. 20-2-6 being the value of rice and 
money with interest, due for her maintenance from October 1890 to April 
1891, under a deed of agreement executed by the defendant on 6th March 
1887. 

The defendant admitted tlie agreement, but averred that the plaintiff 
had been living in adultery for a year and a half, that she had been 
degraded from caste for her pregnancy, and that thereby she forfeited 
her right to maintenance. 

The plaintiff in her statement in answer to defendant’s statement 
admitted having been put out of caste in consequence of pregnancy, but 
denied having lived in adultery, her pregnancy being the result of a forci- 
ble connection, and contended that the agreement was not invalidated by 
such pregnancy. 

The Subordinate Judge reversed the decree of the D'strict Munsif in 
favour of the plaintiff, who preferred this appeal. 

Pattabhirama Aytjar^ for appellant. 

Ramachandra Rau Saheb, for respondent, 

JUDGMENT. 

We must follow the decision in Valu v. Ganga (2) and Vishnu Shatn^ 
bhog V. Manjamma (8), and hold that unchastity of a widow deprives her 
wholly of her right to maintenance. No text has been cited in favour of 
the theory that a bare maintenance can be allowed. The fact that there 
has been an agreement in our opinion makes no difference. It merely 
fixes the amount and the security. We must dismiss the appeal with 
costs. 

♦ Second Appeal No. 634 of 1893. 

(i) 6 M.H.C.R. App. 20. (2) 7 B. 84. 
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[394] APPELLATE CIVIL 

Befoie Mt Jii8tice Muttiisarni Ayyai and Mr. Justice Best 

Lakshmi Ammah {Plaintiff No 3), Appellant v Ponnassa 
Mrnon and otheus {Defendants Nos 1 to 15), Jxc'ipondrnts * 

[19th April, 1893 J 

Code of Civd Procedure — Att XIV of 1882, S'cctiofis 231, 244 — Order of a Court on 
application for e.iecutton by one or more joint daree-holders — Appeal therefrom 
An appeal lies fiom an order under Section 231 of the Code of Civil Pro 
cedure, such an order beings one relating to the execution of a decice within the 
meaning of Section 244 Gooroo Doss Roy v Ram Ruginee Do^sia (t) and 
Odhoya Pershad Mahadeo Dutt Bliandarec (2) distinguished 

[F, 28 PR 1898, R.. 7 Ind Cas 474=61 I R 1910=110 PLR 1910=90 PWR 
1910, D. ?:< B 623 (625) 1 

Appeal under Section 15 of the Letteis Patent from the older of 
Subramania Ayyar, J , dated 4th January 1892, passed on .ippeal against 
appellate order No 10 of 1891, confirming the oidei ol A Thompson, 
District Judge of South Malabar, dated 2nd August 1890, passed in eivil 
miscellaneous appeal No 214 of 1890 

The facta of the case appear sufficiently foi the purpose of this lepoit 
from the judgment of the High Court 
Sankaran Nayar^ for appellant 
Respondents were not represented 

JUDGMENT 

We are of opinion that from an order under Section 231 ot the Code 
of Civil Procedure, being an order relating to the execution of a decree 
between the parties to the decree within the meaning ot Section 244 of 
the same Code, an appeal lies If all the joint decree-holders apply for 
execution, there can be no doubt that the oidei passed on such applica- 
tion, whether refusing or granting it, will be appealable Section 231 
provides for the case in which all the decree-hoklers aie unable or are 
unwilling to join in the application, and in such case enables one or more 
of such decree-holders to apply for execution of the whole decree, and 
then the Court is authorized to impose such terms as aie necessary for 
the protection of the interests of the other decree-holders Tins appears 
to us to disclose an intention ’ to provide [395] facility for executing 
decrees even when all the decree-holders aie unaule or unwilling to join 
in applying for execution It is no doubt true that the Cimit has dis- 
cretion to refuse execution foi sufficient cause, but that is no reason for 
holding such order to be other than an order relating to the execution of 
the decree within the meaning of Section 244 Im (rooroo Doss Raij v 
Ram Ruginee Dossia (1), which was followed in Odhoya Pershad v 
Mahadeo Dutt Bhandaree (2), the question was not between the decree- 
holder on one side and the judgment-debtor on the other, but merely 
betw’een two of the joint decree-holders With reference to the learned 
Judge’s observation, we find that there has been no contest as between the 
decree-holders, but only an allegation that some of them liad come to 
terms w ith the judgment-debtor. 

♦Letters Paiteiit Appeal No 32 of i8q 2 
(i) 17 WR 136. (2) 17 WR 41S 
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We set aside the order of the learned Judge and of the Lower Appel- 
late Court, and remand the case to the District Judge for replacement on 
the hie and disposal on the merits, so far as the order of the District 
Munsif cancels the previous order in favour of third plaintiff. 

The costs in this Court and the District Court will abide and follow 
the result. 


17 M. 395=3 M L J.' 237. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Lakshminaranappa (Defendant No. B), Appellant v. 
Venkataratnam and other.s (Plaintiffs and Defendants Nos. 1, 

4 and 5), Respondents.* [2nd March and 18th April, 1803.] 

Limitation Act — Act XV of 1877, Schedule II, Article 124 — Suit for having the appoint- 
ment of a kurnam dcilared void. 

A suit by existing kurnams for having the appointment of another person as 
a kurnam jointly with themselves declared void does not fall within the provision 
of Article 124 of the Limitation Act. 

Second appeal against the decree of G. T. Mackenzie, District 
Judge of Kistna, in appeal suit No. 54*5 of 1891, confirming the [896] 
decree of O. V. Nunjundeh Ayyar, District Munsif of Masulipatam, in 
original suit No. 130 of 1890. 

The third defendant was appointed a village kurnam by the first and 
second defendants, who were the receiver and manager, respectively, of 
the estate in which the village was situated. The plaintiffs, who were 
already kumams of that village, filed this suit to set aside the appoint- 
ment. It appeared that the third defendant was appointed a kurnam on 
the ground that the existing kurnams did not discharge the duties of thsir 
office efficiently, and that his father, who had died ten years before the 
suit, had been a kurnam, but had for ten years previously performed no 
duties as such. The District Judge, in affirming the decree of the Dis- 
trict Munsif, held that the third defendant having been out of possession 
of this hereditary office for twenty years, had lost all right to it, and was 
barred by Article 124 of the Limitation Act 
The tliird defendant preferred this appeal. 

Pattahhirama Ayyar, for appellant. 

Srirangachariar, for respondents Nos. 1 and 2. 

JUDGMENT. 

Article 124 of the Limitation Act is not applicable, as this is not a 
suit for possession of the hereditary office, but a suit by the existing kur- 
nams for having declared void the appointment of third defendant as kur- 
nam jointly with themselves. We observe that the appointment was 
made under the orders of the Collector administering the estate on behalf 
of the zemindar, on the ground that the existing kurnams did not dis- 
charge the duties of their office with efficiency. 

As regards respondents' contention that the third defendant was 
appointed as an additional kurnam, we find that the third defendant's 


♦ Second Appeal No 757 of 1892. 
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father had been kurnam of the village, and it was quite open to the land- 
holder, in fact it was his duty, to fill up the vacancy caused by the third 
defendant’s father’s death under Section 7 of the Regulation XXIX of 
1802 The faisal number of kurnamas cannot be reduced without the 
sanction of the Board of Revenue, and the omission to appoint a succes- 
sor to the third defendant’s father was contrary to the policy of that 
s(‘etion The appointment of the third defendant, instead of being open 
to objection, was therefore merely in accordance with the requirements of 
the regulation 

It IS contended that the third defendant’s right to the office was 
barred, as his father had died ten yeais pievioiislv, and he has 
[397] also during the last ten yeais of his life ceased to do the duties of 
kurnam, though his name was letained in the list of kiirnains The 
question is not whether the third defendant’s nght to claim the office is 
barred, but wdiether the Collector had no powei to make the appointment 

The appointment of a stranger even by a zemindar when a vacancy 
exists would be open to no objection on the ground oi its not being made 
within twelve years of the vacancy occurring, and \\c fail to understand 
why the appointment of an heir should be open to objection on this 
ground 

We set aside the decrees of both the Lower Tourts and direct that the 
suit be dismissed with costs throughout to be paid by plaintiffs (first and 
second lespondents). 


17 M. 397- 1 Weir 859. 

APPELLATE CRIMINAL 

Before Sir Aiihiir J H Colhns, Kf , Chief Justice and 
Mr Justice Shephard 


Queen-Empress v Tiiommayya Chetti * 

[30th August and 1st November, 1893 ] 

Indian Ports Act — Act X of j88g. Section 6, Clause (k) — Local Government's rules 
thereunder — Boat^ Ph'oig and not plying for hire — 'Ultra vires' 

It IS only with legard to boats plying for hire that Section 6 of Act X of tR8o 
gives the Local Ciovernment authority to make rules Rules purporting to make 
It obligatory on boat owners to ply for hire are ultra vires 

Petitions under Sections 435 and 436 of the Ciiminal Procedure 
Code, praving the High Couit to revise the finding and sentence of the 
First-class Sub-divisional Magistiate of Negapatam, passed in summary 
trials Nos 1, 5 to 7 and 0 to 11 of 1893 

In these cases the owners of boats in the Port of Negapatam were 
fined various sums for refusing to take out their boats to a certain steamer, 
when called upon by the Port Officer to do so The convictions were 
under rules 1 and 23 of the boat rules sanctioned [398] in Madras G O , 
No 503, dated 16th November 1891, passed under Section 6, Clause (A) of 
Act X of 1889 The rules in question were as follows — 

“ Owners of boats shall be subject to the coiitiol of the registering 
officer appointed by Government, and shall carry out at all times all 
“ orders issued by him in connection with the plying of their boats anJ 
“ which are not inconsistent with any of these lules, and shall supply tha 
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** tindal of each registered boat with a printed copy of these rules and of 
any orders issued by the registering officer, which copy shall be shown 
“ by such tindal to any passenger by such boat demanding to see the same. 

No owner of a registered boat licensed to ply for hire, not being a 
steam launch, and no person in charge of such boat, shall refuse to let 
“ on hire such boat without having and assigning reasonable cause for 
such refusal to the satisfaction of the registering officer.” 

Mr. Grant, for petitioners. 

The Acting Government Pleader and Public Prosecutor (SubTamanya 
Ayyar), in support of the conviction. 

JUDGMENT. 

Collins, C. J. — The accused were convicted for refusing to take out 
their licensed boats to certain steamers when called on by the Port Officer 
to do so. The Acting Sessions Judge, who refers this case, admits that 
the accused were rightly convicted under certain boat rules made by the 
Local Government under the powers given by Section 6 of Act X of 1889, 
but suggests that those rules are ultra vires. Clause (k) is the clause in 
the Act under wliich the Local Government acted, and boat rules 20 to 28 
are the rules under which the convictions took place. It is contended on 
the part of the accused that at the time the Port Officer issued his orders 
they were not plying, and tliat therefore the order of the Port Officer was 
not a lawful one. I do not think that there is any power in the Local 
Government to make rules compelling owners of licensed boats to ply 
their boats at all times, and if they have a discretion to ply or not, the 
Port Officer's orders to ply are not lawful orders. These boat rules 20 to 
23 appear to be ultra vires, and the convictions must be set aside and the 
fines, if paid, refunded. In summary trial No. 4 of 1893 if the boat was 
unseaworthy as it is stated, I agree with the Acting Sessions Judge that 
the complaint was vexatious and frivolous and ought not to have been 
made. 

[399] Shephard, J. — I am of the same opinion. I think that the 
rules 1 and 23, so far as they purport to make it obligatory on boat 
owners to ply for hire, are ultra vires, and therefore void and of no effect. 
It is only with regard to boats plying for hire that Section 6 of the Act 
gives the Government authority to make rules. 


17 M. 399=3 MJ.J. 229. 

APPELLATE CIVIL. 

Behore Mr. Justice Muttusami Ayyar and Mr. Justice Handley. 


Upendra Bhatta (Counter-Petitioner), Petitioner v, Ranoa*Xath\ 
Bhatta (Petitioner), Respondent.^ 
f8th February and 8th March, 1893.] 

Code of Ckdl Procedure— Act XI P of 1882, Sections 244, 278 to 2B3— Question.^ to be 
determined by the Court executing a decree — Grounds of objection. 

Where the question is whether the property in dispute belongs to the judg- 
ment-debtor or to his estate or not, and the question is raised in a proceeding in 
execution between parties to the suit or their representatives, it matters not on 
what grounds the objection is taken to the property being made the subject of 
execution, and the question is one to be determined in execution, and Section 244 

Civil Revision Petition No. 33 of 1892, 



vl.j UPENDRA DttATTA V RANGANATIIA DHATTA 17 Mad. 400 

of the Code of Civil Procedure bars a separate suit AbecdoonLsa Khatoon v 
Ameeroomssa Khatoon (i) followed 

ICont^ 23 M 195 (199) ] 

Petition under Section 622 of the Code of Civil Pioceduie, praying 
the High (vouri to revise the order of the District Judge of South Ganara 
111 civil miscellaneous appeal No 38 of 1890 

The facts of the case appear sufficiently foi the puiposc of this leport 
fiom the judgment of the High Court 
Patiahhirama Ayyar, for petitioner 
Narayana Rau, for respondent 

JUDGMENT 

The petitioner, Upendra Bhatta, obtained a money decree in original 
suit No 206 of 1883 on the file of the District Munsif of Karakal against 
one Shridhara Bhatta Shiidhara Bhatta having died, execution was 
applied for against his sons, widow and undivided brothers as Ins hens 
In course of execution a certain piece of land called Mudanga bettu was 
attached and advertised for sale Counter-petitioner, llanganatha Bhatla, 
|400J one of the brothers of the deceased Shiidhara Bhatta, objected to 
the sale on the ground that this land under the will of Shridhaia Bhatta s 
father belonged to a certain temple The District Munsif found that the 
land in question did not form portion of the land devised to the temple 
bv tJie will, and ordered execution to pioeeed Present eounter-petitionei 
appealed to the District Court, which, after calling for a fiirthei finding 
from the Distiict Munsif, reversed his older and dismissed the execution 
petition so fai as it related to the Mudanga bettu land The judgnient- 
cieditoi, Upendra Bhatta, objects b\ this icvision petition to the proceed- 
ings of the District Court on the ground that that Couit liad no jiiiisdie- 
tion to enteitain the appeal against the District JMunsit’s oidei inasniuch 
as that order was passed under the claim sections of the Civil Proceduie 
Code, {Sections 278 to 283, and therefoie b\ Section 283 no appeal lies 
against such ordei , but counter-petitionei 's lemedy was b} regular suit 
The objection was not raised in the District C’ouit, but being one lelating 
to jurisdiction, w^e cannot but entertain it 

The aigument on the other side is that the question which the 
District Munsif had to decide was one between the parties to the suit or 
their representatives, and lelating' to the execution of the deciee, within 
the meaning of Section 244 of the Civil Piocedurc Code, and therefore was 
one to be decided by the Couit executing the decree, and not bv separate 
suit This view is in accordance with tlie later decisions of all the High 
Couits In some eailier decisions of the Allahabad High Court distinc- 
tions were drawn between cases where the judgment-debtor or his repiesent- 
atives set up a title in themselves, and those wdien they set up a title as 
trustees on behalf of third parties or of chanties Bui the later decisions 
adopting the pnnciple laid down by the Pi ivy Council in Aheedooniasa 
Khatoon v Ainecrooniaaa Khatoon (1) have established that when the ques- 
tion 18 whethei the property m dispute belongs to the judgment-debtor or 
to his estate or not, and that question is raised in a proceeding in execution 
between parties to the suit or their representatives, it matters not on wdiat 
grounds the objection is taken to the property being made the subject of 
execution, and the question is one to be detei mined in execution, and 
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Section 244 bars a separate suit. Kuriyali v. [ 401 ] Mayan ( 1 ), Ravunni 
Menon v. Kunju Nayar ( 2 ), Punchanun Bundopadhya v. Rabia Btbi (3), 
Nimba Harinhet v. Sltaram Paraji ( 4 ), M ulmantn v. Ashfak Ahmad ( 5 ), 
and Seth Chand Mat v. Durga Dei (6). 

We must hold that the District Judge had jurisdiction to entertain 
the appeal and dismiss this revision petition with costs. 


17 M. 401=1 Weu> 409. 

APPELLATE CRIMINAL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


QrEEN-EMPiiESs V . Butciii.* [ 5 th May, 1893 . J 

Penal Code — Act XLV of i860, Section 378, Illustration (o) — 'I heft — Whether a dU- 
honest removal by a toife of her husband's property left in her custody amounts 
to theft. 

There is no presumption of law that a wife and husband constitute one 
person in India for the puriiose of criminal law. If the wife, removing her 
husband’s property from his house, does so with dishonest intention, she is 
guilty of theft. 

Case referred for the orders of the High Court under Section 438 of 
the Criminal Procedure Code by A. W. B. Higgens, District Magistrate 
of Godavari, in letter, dated 28 rd February, 1893 , No. 89 . 

In this case a married woman, during the absence of her husband 
in Burmah, removed his moveable property left in her charge from his 
house to the house of her paramour wdth whom she was residing. The 
husband on his return charged the wife and her paramour with theft. The 
Second-class Magistrate convicted both of theft, but the Deputy Magistrate, 
on appeal, acquitted the wife on the strength of illustration (o) to Section 
378 of the Indian Penal Code, which he interpreted as meaning tiiat the 
paramour, and not the wife, should be treated as the thief in such cases. 

On this the District Magistrate referred the case for the orders of the 
High Court. 

[ 402 ] The Acting Government Pleader and Public Prosecutor {Subra- 
manya Ayyar,) tor the Crown. 

JUDGMENT. 

There is no presumption of law that the wife and husband constitute 
one person in India for the purposes of criminal law. Tliett is an offence 
against property, and wHiere there is no community of property, each 
may commit thett in regard to the property ol the other. The question 
is one of intention. If the wife, removing the husband’s propeity from 
his house, does so with dishonest intention, she is guilty of theft. Her 
joint possession may, in many cases, give rise to a presumption that she 
had authority from her husband to give the propei ty , but this is a pre- 
sumption of fact, and it may be rebutted. The intent with which the 
husband’s property is removed is a question of fact, and where a dishonest 
conversion is intended, it clearly amounts to theft. 

We set aside the Deputy Magistrate’s order acquitting the first accus- 
ed and direct that the appeal so far as she is concerned be restored to the 
file and disposed of with reference to the above observations. 

♦ Criminal Revision Case No. 88 of 1893. 
g (2) 10 M„ 117. 

(5) ^ A. 60s. 
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17 M. 40Z=4 M.LJ. 1»6=Z Weir 704. 

APPELLATE CRIMINAL 
Be foie Mr, Juatice Parker and Mr Juaiice Beat 


Queen-Empress v, Abbi Reddi and another * 

[6th June and 10th Ju]y, 1894 ] 

C^'uninal Procedure Code — Act X of 1882, Sections 531, 532 and 537 — Coninntment lo 
Sessions Court by Magistrate having no jurisdiction over place u'liere alletji'd 
offence zoos committed — Exercise of powers duly conferred 

A Magistrate who commits a case for trial by a Sessions Court does so in ihe 
exercise ot powers duly conferred upon him, and the fact that he had no terri- 
torial jurisdiction over the place where the alleged offence was committed, and 
that an objection to the committal jun this ground was taken before the cumriiil- 
ment, is no ground for the Court to which the commitment is made quashing it 
under Section 532 of the Criminal Procedure Code 
'the Queen-Empress v James Ingle (iX, followed 

[Appr, 18 A 350 (353)-16 AWN 96, R.. 26 M. 640 (643) = 1 Weir 100, 30 M 94 
95-4 Cr L J 500 = 1 MLT 345, 13 Ci. LJ 35 (37) = 13 Ind Cas 275=22 iM L 
J 141 (145) = 10 MLT 563= (1912) MWN 3] 

LW3] The facts of the case appeal sufficiently for the purpose of 
this leport from the following judgments ol the High Couii 

Pattabhirama Ayyaf\ for appellants 

The Government Pleader and Public Prosecutor (Mr Foil ell) m sup- 
port of the conviction 

JUDGMENTS 

Parker, J — 1 do not think we are bound lo set aside the conviction 
and sentence of tlie Sessions CouiL merely on the giound that the com- 
mitting Magistrate had no teiiitoiial jurisdiction ovei the place m v\hich 
the offence is alleged lo have been committed The older ot commitment 
was an order undei Section 5B1, Criminal Pioceduie Code, and is not liable 
to be set aside because the pioceediiigs were taken m a wiong place, 
unless the erioi occasioned a failure ol justice The Magistrate was 
himself empowered to commit to the Sessions, and did not in so doing 
usurp an authority to which he was not entitled I do not think Section 
532, Code of Criminal Proceduie, applies See The Qiicen-Ew picas v 
James Ingle (1) Noi am I of opinion tliat the institution of pioceedinga 
in the wiong sub-division has •occasioned a failuie of justice The Ses- 
sions Court which tried the case had tenitorial jurisdiction, even though 
the committing Magistrate bad not Undei Section 537, Code of Crimi- 
nal Pioccdure, w^e should not be justified in le versing tlie sentence on 
account ot the iriegularity previous to the tiial 

I [Nor do I think accused is entitled to a new tnal on account of 
witnesses whose attendance could not be procured Every effuit was 
made to secuie their attendance. 

***** 

Under such circumstances I cannot but hold that the false statement 
was wilful and not due to any" mistake in identification I w'ould there- 
fore confirm the conviction ] 

^ Criminal Appeals Nos. 36 and 37 of 1894 

t [The portion in rectangular brackets forms a part of the j’udgment of Parker, J , 
ihough omitted in the I L.K. series. — Ed ] 

(r) B. 2^. 
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1894 Best, J. — Before proceeding to the merits of this appeal, a legal 

July 10. validity of the trial has to be considered. 

B is uiged on belialf of appellants that the Joint Magistrate, by 

Appel- referred to the Second-class Magistrate for inquiiy 

LATE committal of the case for trial by the Sessions Court 

Crimi- witliout jurisdiction in the case, and that, as the objection was taken 

befoie the commitment, the commitment ought to have been quashed 

1 under Section 5B2 of the Code of Criminal Procedure. 

17 M. The section is as follows: — “ If any Magistrate or other authority 

402^4 purporting to exercise powers duly conferred, which were not so con- 
ferred, commits an accused person for trial before a Court of Session or 
W^r Court, the Court to wliich the commitment is made may, 

“ after persual of the proceedings, accept the commitment if it considers 
“ that the accused has not been injured thereby, unless [404] ‘‘ during the 
inquiry and before the order of commitment objection was made on 
belialt eitlior of the accused or of the prosecution to the jurisdiction of 
“ such Magistrate or other authority. 

“ If such Court considers that the accused was injured, or if such 
Objection was so made, it shall quash the commitment and direct a fresh 
“ inquiry by a competent Magistrate.” 

The words ‘ purporting to exercise powers duly conferred ’ at the 
begnning of this suction appears to me to have reference to Section 206 
of the Code, and to signify ‘ power to commit for trial,’ and, as all 
Magistrates m this presidency are empowered to commit to the Court of 
Session, I am of opinion that tliis objection must be disallowed. There 
can be no doubt that the Sessions Court of the North Arcot District is 
the proper Court to which the case should have been committed and as 
the commitment, even if irregular, cannot have prejudiced the accused, 
the objection must be further disallowed with rofei’ence to the provisions 
of Section 587 of the Code. 

Seeing no reason to differ from the finding arrived at by tie Judge 
and assessors we dismiss these appeals. 

Order accordingly. 


17 M. 404. 

APPELLATE CIVIL. 

Before Mr, Justice Muitusami Ayyar and Mr. Justice Best 


KiusiiNA Chadaga (Plaintiff), Appellant v. 

Govinda Adiga (Defendant), liespondent 
[2nd April, 1894 ] 

Revenue Recovery Act — Madra:^ Act li of 1864, Section 11 — Whether gathered [wc- 
duct,s beloncjing to a tenant can be distrained by Covet tnnent on account of the 
Landlord's arrears of revenue. 

CfOvcrnmetU can attach for arrears of revenue under Section 1 1 of Madras Act 
TI of 1864 the gathered products belonging to a tenant, provided that the pro- 
ducts are of the land on account of which the arrears of revenue have accrued 

Case stated under Section 617 of the Civil Procedure Code by W. 0 
Holmes, District Judge of South Canara, in appeal suit No. 339 of 1892. 

♦ Rcfcy’cd Case No. 138 of 1893. 
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[W8] This reference arose fiom a suit in which a landlord sued 
his tenant, inter aha, foi 10 inudies of ricc-rent, in respect of which the 
tenant denied his liability on the ground that the said rice was distrained 
by the Revenue authorities in satisfaction ol arrears of levenue due by 
the landlord The District Judge decided that Section 11 of Madras Act 
11 of 1864 does not empower the Revenue authorities to distrain gathered 
products in possession ot a tenant foi niTeais of revenue aceiuing on 
the land, but leferred the point to the High (’ouit as being one not tree 
from doubt. 

Narayana liaa, for appellant 
Respondent was nob represented 

JUDGMENT 

Our answei to the question is that the Gov eminent can attach, under 
Section 11 of Madras Act II of 1864, foi an ears of revenue, gathered 
products belonging to a tenant, provided that they are the products of 
the land on account of which the ariears of revenue Jiave accrued 

The products belonging to a tenant .ue made liable by the section, 
and Clause 3 gives a right to the tenant to deduct the value of the same 
from rent then due oi thereafter to become due to the landlord on account 
of the land on which the products were grown 

It follows that the products liable to distraint are the products of 
the defaulter’s land, though such products may belong to the tenant 


17 M. 406. 

[M6] APPELLATE CUVIL 
Before Su Arthur J H Colhns, Kt , Chief Jaalitc and 
Mr Justice Parker 


ClIINNAHAMl MuDALI \ND OTHERS (PUunttff No 2 A^D HIS 
Representatives), Appellants v. Advocate- Genervl of jMadras 
AND others (Defendant's), Respondents * 

[9th, 10th and 18th Jul>, 1894 ] 

Religious endoiotnent — Powers of a Christian conyreyafwn to elect under which 
Bi^hoprick the endowment should be placed in spiritual matters — Effect of a con- 
cordat placing the endoioments zvithin the territorial jurisdiction of a certain 

Rishop — Suit for partition of the endoivment 

% 

In the year 1806, a fund was slanted by a caste of Roman Catholic boatmen in 
Uoyapuram for the purpose of supplying the religious wants of the caste, and in 
1829 the Church of St Peter at Royapuram was erected The fund was undei 
the control of the Government Marine Board which, in i8jo, in consequence of 
disputes between the headmen of the caste, suspended all jiayments In 1863, ^ 
member of the caste, claiming to be sole surviving headman, brought a suit 
against Goverment for a declaration that he was sole suiviving headman and as 
such entitled to the sole management of the f-unds then in the hands of Govern- 
ment, which funds the Government paid into Court to the credit of the said suit 
By the decree in this suit it was declared that the fund, in question, belonged to 
the whole body of Roman Catholic boatmen in Royapuram, that it must I)c 
devoted to the religious observances of the body, and that it rcsled with Ih^t 
body to determine whether in spiritual matters the Church should continue 
iiiider the Vicar Apostolic or the Goanese Bishop of Mylapore 

In 1886 a concordat was executed lielween the Pope of Rome and the King of 
Portugal, the effect of which was to place St Peter’s Church within the territo- 
rial jurisdiction of the Vicar Apostolic Plaintiffs, who were members of the 
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Goanese parly, complained that, having regard to the effect of the concordat of 
1886, It would be impossible for their party — even if in a majority — to elect a 
priest of their own party, and prayed for a division of the fund : 

Held, that even if this were so, this fact would not justify the Court in taking 
away from St. Peter’s Church part of its endowment. 

Appral from the decree of Shephard, J., sitting on the original side 
of the High Court m suit No. 124 of 1889. 

The facts of the case appear sutticientl^ for the purpose of this report 
from the foregoing, and from the judgment of the High Court. 

[ 407 ] Mr. Kcrnan and Mr. Grant, for appellants. 

The Advocate-General (Hon Mr Spring- Branson), for respondents 
Nos. 1 and 3. 


JUDGMENT. 


We agree with tlie learnt'd Judge that the plaintiffs have not been 
able to show that the position of themselves or their party has, in a 
canonical point of view, been materially affected by the concordat of 1886. 
The plaintiffs, no doubt, belong to the caste of Christian boatmen, for 
whose religious benefit the fund was originally intended. But by the 
decree in original suit No. 105 of 1868, it was decided that it w^as for the 
majority of the caste to determine whether in spiritual matters, the 
Church of St. Peter at llovapuram sliould be placed under the Yicar 
Apostolic or under the Goanese Bishop of Mylapore. Although the result 
of the first caste meeting held 111 pursuance of that decree was to place 
the Church under the Bishop of Mylapore, the order of 30th January 1867 
recognized the election of the llev. T. Gnanaprakasa Nadar as the succes- 
sor of the Rev. Vincent de Silva. The Rev. T. Gnanaprakasa Nadar 
was subordinate to the Vicar Apostolic, and ever since 1867 the Church 
of St. Peter has remained under the spiritual jurisdiction of the Bishop of 
Madras. 

The concordat of 1886 and the decree of 1887 have not, theriUore, 
affected the position of the plaintiffs with regard to the sacraments called 
‘ paracholia.’ If plainitffs are unable now to obtain these sacraments in 
St. Peter’s Church, they have been under the same disability since 1867, 
and the concordat between the Pope and the King of Portugal has not 
altered their position in respect to these sacraments. 

All that can be alleged by plaintiffs as a grievance against the con- 
cordat IS that at any future election of a priest by the members of the 
boatmen caste, it may be practically impossible for the adherents of the 
Goanese party — even if in a majority — to elect a priest of their own party, 
since by the concordat, St. Peter’s Church has been definitely placed 
within the territorial jurisdiction of the Vicar Apostolic. We are by no 
means clear that this result would necessarily follow. Seeing that the 
differences settled by the concordat related only to questions of patronage 
and jurisdiction, and did not .touch the validity of the orders of either 
pai’ty or the faith of the Church, it may be that a Goanese priest, if elected, 
would be granted the necessary faculties by the Supreme Pontiff or the 
Vicar Apostolic It appears from the evidence of Father [ 408 ] Mayer, 
the Vicar-General under the Archbishop of Madras, that such canonical 
faculties can be given, though no doubt they very rarely are given. But 
even if supreme ecclesiastical authority has imposed upon the priests of 
the Goanese party a prohibition to accept this particular office, it appears 
to us that such prohibition is a matter of ecclesiastical jurisdiction with 
which the Courts have nothing to^do. It could hardly be contended that 
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it would not be open to the Supreme Pontiff to impose such a prohibition 
upon any individual priest in obedience to the See of Home And the 
possibility that the right of tlie caste to have one of the Goanese clergy 
as their officiating priest might be teiminated by the peimanent surrender 
of the church to the jurisdiction of the Vicai Apostolic was clearly con- 
templated by Scotland, C J , and Bittleston, J , in civil suit No 136 of 
1866, and by Turner, C J , in his judgment in civil suit No 102 of 1880 
It is not, however, necessary for us to speculate upon a contingency 
which may never arise, for even if the x^^'^ctical effect of the concoidat is 
to prevent the election of a Goanese priest, it is clear that that tact will 
not justify the Court in taking away from St Peter’s Chuich pait of its 
endowment and bestowing that part upon the Chuich of St Anthony It 
was held in civil suit No 105 of 1863, and re-affirmed in civil suit No 102 
of 1880, that the purpose of the fund was the erection of a chuich for the 
use of the caste of Christian boatmen at Hoyapurarn, the performance of 
divine worship therein and other religious obseivances connected with the 
church, and to that purpose tlie whole property must be devoted The 
question of the division of the fund so as to endow two churches foi the 
use of the two parties has been previously considered, and it has been 
twice held that on principle and authority no such division can be made, 
and that the fund and the church cannot be sepaiaLed 

Finally, it was urged for the appellants that the> were entitled to 
their costs out of the fund, since they had a bona fide giievance, and that 
the Advocate-General had accorded his sanction for the bringing of the 
suit We have already shown that tlie concoidat has not altered the exist- 
ing position of the plaintiffs with legaid to the rites of the chuich which 
remain the same as it lias been since 1867, wdiile the possible futuie giiev- 
ance, if it exist at all, is one with which the ecclesiastical authorities alone 
can deal As legards the sanction of the Advocalc-Genei .il, it is lightly 
pointed [409J out that it is no pait of the dut} of that officei to decide the 
case as a Judge, and that it an appaiently good and bona pde giievance is 
shovMi, he ma> propeily leave the applicants to bring the suit at then 
own iisk When, howevei, we hnd that an oppoitunit^ has been taken of 
a friendly settlement of differences between the highest authoii-^.i*s in 
Chuich and State to le-agitate in a honfilc spirit questions long ago decided 
against the paity of the appellants, we can see no reason w^liy they should 
not be left to bear then own expenses It would be an evil piecedent it 
litigants were advised or encouraged to think that the^ could renew litiga- 
tion with impunity, drawing the exjienses of so doing fiom trust funds and 
not from their own pockets We cannot but see how the veiv existence 
of such a fund as this maj offei temptation to fomenters of litigation and 
encoiiiagernent for speculative actions The last suit, which w^as decided 
by Sir Charles Turner on December 5th, 1883, cost the fund no less than 
Hs 20,366 The piesent suit, which is fiamed to re-open the same ques- 
tions, was filed within years of that decision, and here too we find that 
separate costs for tliird defendant, as well as those of the Advocate- 
Geneial (first defendant), amounting in all to Its 4,775, liave been allowed 
out of the fund Apparently none of this has xet been recovered fiom the 
plaintiffs It is lamentable to find that monies' which have been devoted 
to the perfoiTnance of divine worship and the religious instruction of 
the poor should be dissipated in fruitless htigation, and we cannot but 
express our regret that the Court was not moved to call for security for 
costs before the hearing of this appea|. 
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Wc dismiss the appeal with costs, but we do not feel ourselves justified 
in ordering that any further sum be paid out of the fund. 

Branson d Branson — Attorneys for appellants. 

Barclay^ Morgan Orr — Attorneys for respondents Nos. 1 and 3. 


17 M. 410 (F.B.) 

1 410 ] APPELJ.ATE CIVIL— FULL BENCH. 

Before Sir Arthur J. H CotlinSy Kt.^ (%ief Justice, Mr. Justice 
Muttusanii Ayyar, Mr. Justice Shephard, Mr. Justice Best and 
Mr. Justice Davies. 


KursTAMMA Naidu and otiiehs {Plaintiffs Nos. 2 to 0), 
Petitioners v. Chapa "Naidu and others {Defendants), 
Respondents,* [17th July, 1803, 28th February, 1st, 2nd March 
and 6th August, 1894.] 

Code of Civil Procedure — Act XIV of 1882 , Section 622 — Power to call for record of 
cases not appealable to High Court — When a Court can be said to have acted in 
the exercise of its jurisdiction illegally or with material irregularity.*^ 

A District Judge disposed of some suits on a point taken by himself on appeal, 
without affording the parties an opportunity of proving what was necessary to 
meet the point, and admitted other appeals after they had become time-barred : 

Held, that where a Subordinate Couit, having applied its mind to a question 
of law or procedure, arrives at an erroneous decision, such decision is not by 
itself any ground for the exercise by a High Court of the powers given by 
Section 622 of the Code of Civil Procedure. Amir Hassan Khan v Sheo Baksh 
Singh ( 1 ) followed 

Held, further (Best and Davies, jj , dxsscnUente) , that the case contemplated 
by the words “act illegally or with material irregularity" m Section 622 

of the Code of C ivil Procedure is that of a perverse decision on a question of 
law or procedure, a decision being perverse where it is a conscious departure 
from some rule of law or procedure 

Per Best, J. — The words in question of Section 622 of the Code arc applicable 
to illegalities or irregularities which arc the result merely of ignorance of law 
or carelessness, and the disposal of a suit on a point taken by the Court itself 
on appeal, without affording the parties an opportunity of proving what is 
necessary to meet the point, is an irregularity in procedure within the meaning 
of Section 622 , and that the inadvertent admission of an appeal that is time- 
barred IS an illegality in procedure within the meaning of that section 

Per Davies, J. — The clause of Section 622 In question is applicable only to 
errors of procedure, and it is not in every case that the High Court would, in 
the exercise of the discretionary power granted it by the section, interfere in 
revision The interference would be confined to cases where the illegality or 
irregularity was such as had occasioned or might occasion a substantial failure 
of justice, as in the present case. 

IR., 1 CW.N 617 (626); 1 C W 626 (632); 15 Ind. Cas. 212=15 O.C. 78; 16 Ind. 
Cas 963 ( 965)=16 C.L 1. 375; 2 LB.R. 333 (337); 24 M.L.J. 112 (120)=13 
M.L.T. 60] 

Petitions under Section 622 of Act XIV of 1882, praying the High 
Court to revise the decrees of the District Court of Ganjarn in appeal suits 
Nos. 80, 82, 83, 84, 85, 86, 117, 119, 121 and 122 f«i] of 1891, presented 
against the decrees of the* Court of the District Munsif of Chicacole in 
original suits Nos. 84, 102, 108, 91, 99, 104, 110, 89, 98 and 107 of 1890 
respectively. 

♦ Civil Revision Petitions Nos. 378 to 387 of 1892. 

(i) <li C. 6, 
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These petitions came on for hearing on the 17th day of July 1093 
The Court (Muttusami Ayyar and Beat, JJ ) made the following order of 
refeience to the Full Bench 

ORDER 

Best, J — “ These cases being not appealable by reason of the amount 
“ of the suit in each of them not exceeding fiv^e hundred rupees (see Sce- 
“ tion 586 of the Code of Civil Procedure), these applu’atrons aie made for 
“ revision under Section 6‘22 of the same Code 

The first question for decision is, vAhether the cases are open to 
revision under the section last mentioned 

" Such revision is allowable if the C’ourt bv winch the case was 
*' decided (i) exercised a jurisdiction not vested m it by law, or (ii) faded 
to exercise a jurisdiction so vested, (in) ‘ acted in Ihe exercise of its 
jurisdiction illegally oi with material iiTegularitv 

“ The contention on behalf of petitioners in all the cases is that, m 
“ the exercise of its jurisdiction, the Court acted ‘ with material irregiilar- 
“ itv,” in that its decision pioceods on a point taken b> the Court itself in 
“ appeal as to which no issue was lecorded and consequently the pcti- 
“ tioners (plaintiffs) were afforded no opportunity of proving their case 
“ While in petitions Nos 304 to 387 there is a further contention that 
■' the Judge ‘ acted illegalh ’ in admitting the appeals after thev had 
“ become baired under the law of limitations 

“ It has been found in second appeals Nos 604 and 605 of 1092, in 
“ \\hich the amount of the suit being moie than Rs 500 appeiHs lay, 
“ that the first of the above two objections is well founded We have 
“ therefore ordered the District Judge to ti\ the necessary issues and sub- 
“ mit findings thereon; and in second appeals Nos 606 to 608 we have 
“ found the second of the above objections to be also w^ell-founded and 
" have consequently set aside the Lower Appellate Court’s decrees and re- 
“ stored those of the District Munsif There can be no doubt, therefore, 
“ that, if these applications for revision can be entertained under Section 
" 622 of the Code of Civil Proceduie, w^e should, in the case of petitions 
“ Nos 378 to 383, adopt the course taken by us in second appeals 
“ Nos 604 and 605, and in the case of petitions Nos 384 to 387, set aside 
" the Lower Appellate Court’s decrees and lestore [412] those of the 
" District Munsif as was done in second appeals Nos 606 to 600 

“ The question is, have we power to entertain these petitions^ 

“ I should have had no Jiesitation in answenng this question in the 
" affirmative had it not been for the dictum of my learned colleague in the 
" Full Bench case Manisha Eradi v Siyah Koya (1) that the words ‘ act 
“ illegally or with material irregularity ’ apply to those cases only in which 
“ there is an error of law or material irregularity on the procedure, by reason 
*' of which the Subordinate Court conclude that it has o? has not ]uri8dic- 
“ tion.' 

“ With all deference, I am unable to see either in the wording of 
*' Section 622 of the Code of Civil Procedure or in the decision of the Privv 
Council in Amn Haasan Khan v Shea Dakah Singh (2) anything to war- 
" rant the placing of any such limited construction on the words Nor can 
I see that the decision of a Divisional Bench of tins Court in Erajabi v 
“ Mayan (3) is in conflict with the decision of the Priv\ (Council in Amir 
“ Haaaan Khan v Sheo Bahah Singh (2) In the lattei case not only had 
“ the Lower Courts jurisdiction to decide the question which was 

(i) II M 220 (2) PI C^6 (3) 9 M iiR. 
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I•i4 ‘ before them, but they aho decided it — whereas the irregularity of the 
Aug. 6. “ Lower Court in Erajabi’s case was failure to conaider the queafion 

“ whether the suit was barred. Nor am I able to think that the cases in 

Full ** Seshadri v. Krishnan (1), Sanjivi v. Banmaami (2) and Ba 7 na v. Kxmji (3) 
Bench. “ were not rightly enteHained under Section 622. 

17'!il”410 dB(‘i(led in Amh Hasaan Khan v. 8heo Bakah Sinqh (41 

(F. B.). ^ mere fact of a Court having come to a wrong decisic n even 

“ on a point of law is not sufficient to constitute an illegality or material 
irregularitv in procedure so as to bring the case within the scope of 
“ Section 622. 

1 cannot help thinking that the disposal of a suh on a point taken 
“ by the Court itself on appeal, without affording the parties an opportu- 
nily of proving what is necessary to meet that point, is an irregularitv 
“ in procedure within the meaning of Section 622, and that Ihe inadvertent 
** admission of an appeal that is time-barred is an illegality in proc^idure 
“ within the meaning of the same section. Of couse, if the Court had 
“ considered this latter question and decided that the appeals were not 
“ time barred, [4131 the case would have been different, for that would 
“ have been a case of en*oneous decision within the ruling in Amir Haaaan 
“ Khan v. Sheo Bahsh Sinqh (4). But where (as in these cases) there is 
“ no such finding, but without any inquiry, the appeals are treated as 
“ within time, there is, T think, illegalitv in procedure within the meaning 
of Section 622. 

“ I would therefore hold that this Court has power to entertain all 
** these petitions under Section 622, and T would set aside the Lower 
“ Appellate Court’s decrees in the cases to which civil revision petitions 
Nos. 384 to 887 relate with costs in this and the Lower Appellate Court; 
“ and in the cases, the subject of petitions Nos. 378 to 383, T would direct 
“ the trial of issues similar to those sent for tnal in second appeals 
“ Nos. 604 and 605 of 1892.” 

Mxdfusami Aijxjar, J — ” I am unable to concur in the opinion of my 
” learned colleague. I still adhere to the opinion expressed in the Full 
” Bench case that the illegality or irregularity mentioned in Section 622 
” ought to be taken to refer to such error of law or irregularity as has led 
” the Court below either to exercise a jurisdiction which it did not possess 
” or to decline to exercise a jurisdiction which it possessed. 

” The question must be referred to the Full Bench.” 

Patiahhirama Ayyar, for petitioners. 

Ramachandra Raxi Saheh, for respondents. 

OPINION. 

Collins, C J. — ” The questions referred to the Full Bench are 
” whether the cases mentioned are open to revision under Section 622, 
” Civil Procedure Code. 

” The High Court may exercise its powers* of revision if the Court 
” by which the case was decided appears to have exercised a jurisdiction 
“ not vested in it by law, or to have failed to exercise a jurisdiction 
” so vested, or to have acted in the exercise of its jurisdiction 
illegally or with material irregularity. The reference states that the 
“ District Judge decided the case on a point taken by the Court itself as 
” to which no issue was recorded, and it is further contended that the 
** Judge acted illegally in admitting the appeals after they had become 
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barred under the Law of Limitations It is not stated that the atten- 18M 
tion of the Judge was called to these points, or that any review petition AuG 6 

was presented. That the Judge had jurisdiction to try the cases ap- 

‘I pears to be [ 414 ] certain, and I am of opinion that, although tlic Judge Full 
undoubtedly was wrong in law, that is no ground for revision under Sec- Bench 

tion 622 See Avar Hasaan Khan v Shea /3a/. w/i Singh (1) I am 

inclined to adopt the words in the judginruit of West, J , in Shiva Naihaji 17 M.410 
V Joma Kaahinath (2), and hold that the section applies to an obviously (F. B ) 
perverse use of jurisdiction or authoiity which could not he justified even 
on the premises assumed or found by the Judge 

The degree of ignorance or bad law which would amount to 
perverseness must be determined b\ the facts of each particular case I 
would hold that Section 622 does not apply to the cases in the leference ” 
Muttusami Ayyar, J — “ This is a reference made as to the in- 
terpretation to be placed on the words in Section 622 of the Code of 
** Civil Procedure, * Tf the Court appeals to have acted in the exercise of 
“ its jurisdiction illegally or acted with material iriegularitv ’ . The ques- 
“ tion submitted for the decision of the Full Bencli is what effect is to 
“ be given to those words 

“ They were introduced into the Code by the amending Act of 1870, 

" and they ai‘e not to be found in Act X of 1877 According to the last- 
“ mentioned Act, as originally framed, the High Court was authorized to 
" interfere only in two classes of cases, viz , (1) when the Subordinate 
" Court by which a case was decided exercised a jurisdiction not vested 
“ in it by law, or (11) when it failed to exoicise a jurisdiction vested in it 
“ by law The class of cases in which the Subordinate Court had admit- 
“ tedly jurisdiction, but acted in the exercise of such jurisdiction in con- 
" travention of a lule of law or of procedure, was not then contemplated 
“ and provided for The inference is clear that it was to supply this 
“ omission that the words ‘ act illegally or with material irregularity in 
the exercise of its jurisdiction ' were intioduced in 1879 

“ The intention to extend the section to a third class of cases being 
'* thus clear, some effect must be given, according to recognized rules of in- 
'* terpretation, to the words ‘ act illegallv or with mateii.al iiiegularity ’ in 
" order to carry out that intention On this ground I am not prepared, on 
“ further considej’ation, to adhere to the opinion which T expressed in my 
“ judgment in Maniaha Eradi v SiyaJi Koya (3), viz , that the words ' act 
'* illegally or [ 418 ] with material irregularity ’ are referable to those cases 
only in which by reason of some error of law or of procedure the Subordi- 
" nate Court either exercised a jurisdiction not vested in it by law or failed 
“ to exercise a jurisdiction vested in it by law That opinion is not tenable, 

" since it practically treats the additional words as superfliious or unneces- 
“ sarily introduced 

“ Compaiing Section 622 as altered by Act XTl of 1879, with Section 
“ 584 of the Code which states the grounds upon which a second app.^al is 
'* to be admitted, it is apparent in what cases a decision is considered by the 
“ legislature either to be illegal or to be vitiated by mateiial irregularity. 

"'The real question is wdiat is the distinction, if any, indicated by the words 
" ' act illegally or with material irregularity ’ as contradistinguished from 
" the words in Section 584 ‘ decide contrary to law or to a rule of 
" procedure 
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“ In Amir Hassan Khan’s case, the question raised for decision was 
Avg,'6. “ whether an erroneous conclusion as to whether a suit is barred either by 

“ Section 18 or Section 43 of the Code of Civil Procedure was included in 

Full “ fhe words ‘ act illegally or with material irregularity.* The Privy 
Bench. “ Council decided the question in the negative and observed that though 

“ the Subordinate Courts might have decided it wrongly, yet they had 

17 M. 410 “ jurisdiction. 

(F.B.)* “ Thus, it is clear that where the Subordinate Court applies its mind 

“ to a question of law or procedure and arrives at an erroneous conclusion 
“ in the exercise of its jurisdiction it is not a ground for interference 
“ under Section 622. 

“ This being so, the further question arises, what is the nature of the 
“ error contemplated by the words ‘ act illegally or wtih material irregu- 
larity,* if not an error of judgment in applying a rule of law or of 
“ procedure to the facts of a particular case. Looking to the several 
“ causes of erroneous decision in applying a rule of law or of procedure, 
“ they may consist either in misapprehension of a rule of law or of 
** procedure present to the mind of the Judge or in omission to bear in 
“ mind some principle which qualifies or limits the operation of such 
“ rule. 

“ I am therefore of opinion that the ca^ contemplated by the words 
“ ‘act illegally or with material irregularity * is that of perverse decision on 
“ a question of law or procedure. A decision can be said to be perverse 
“ only when the matter is pleaded and wilfully disregarded, or when there 
“ is some conscious violation of a rule of law or of procedure on the part of 
“ a Subordinate Court. 

[4161 - In this view, neither the inadvertent omission in the cases 
“ referred to to consider whether the appeal presented was barred by the 
“ Act of Limitations, nor the refusal to hear evidence, on the ground that 
“ the stipulation the patta contains as to the rate of interest is such as 
“ clearly vitiates it, appears to me to disclose any ground for interference 
“ under Section 622 of the Code of Civil Procedure. I would answer the 
“ question accordingly.” 

Shephard, J. — “ The questions referred relate to two sets of petitions. 

” In the one set the complaint is that the District Judge omitted to 
“ observe that the appeals were time-barred. In the other set it is said 
“ that he decided the appeals on points not taken by the parties and without 
” giving them an opportunity to adduce evidence. Arguments were 
“ addressed to us at considerable length on the operation of Section 622 
” of the Civil Procedure Code, and the question raised is one of general 
“ importance. By Section 622 power is given to the Hgih Court in certain 
“ cases in which no appeal lies to call for the record and pass such orders 
“ as the Court may think fit. The cases are three in number. First, the 
“ case in which the Court below appears to have exercised a jurisdiction 
“ not vested in it by law; secondly, the case in which such Court appears 
“ to have failed to exercise a jurisdiction so vested; and, thirdly, the case 
“ in which such Court appears to have acted in the exercise of its jurisdic- 
“ tion illegally or with material irregularity. Treating the section as if it 
“ consisted of three clauses, one may say that, as regards the present peti- 
” tions, the first and second clauses clearly have no application. The 
“ question is whether the District Court has acted illegally or with 
” material irregularity within the meaning of the third clause. Numerous 
cases have been decided with reference to this clause which, it should 
be observed, did not appear in the section of the original C^e of 1877. 
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The motit important case decided bv the judicial Committee in 1804 
is the of .4mir Hasaan Khan v 8neo Bahah Singh (1) 

The appeal to the Judicial Committee was against an older passed 
by the Judicial Commissioner of Oudh, reversing the judgment of the 
Court ot First Instance and dismissing the plaintiff’s suit as being barred 
under Sections 13 and 43 of the Code 

The- Judicial Committee after quoting the thud clause of 
Section 622 observed ' The question then is, did the Judges of the Lower 
Courts in tins case, in the exercise of thcii junsdiction, act illegally or 
with material irregularity It appears that thev had perfect juris- 
diction to decide the question which was before them and they did 
decide it Wliethei the\ decided it righth oi wrongly, they had 
jurisdiction to decide the case, and even if the\ decided wrongly, they 
did not exeicise their jurisdiction illegally or with material irregularity 
This decision, as I read it, simply amounts to this, that the erroneous 
decision of the Court of First Instance in that particular case did not 
constitute an illegality or irregularity within the meaning of Section 622 
There are two other decisions of the Judicial Committee to w^hich no 
special leference is required Muhammad Yuauf Khan v Abdul Rahman 
“ Khan (2) and Brif Mohun Thakur v Rai Urna Naih Chowdhry (3) 

The quesliion has been frequently discussed in the High Courts 
“ before and since the publication of the decision in 1084 in Amir Hassan 
Khan’s case I do not think it is necessary to deal with the cases in 
detail It 18 enough to say that the greatest possible diversity of opinions 
has been expressed What may be called an intermediate view^ was 
propounded by West, J , in an elaborate judgment m Shiva Nathaji v 
" Joma Kaahi Nath (4) (see also Mahmood, J , in Magni Ram v Juca Lai, 
(5) ) In Allahabad, Straight, J , took the extreme view that any error 
" affording a good ground of second appeal within the meaning of Section 
“ 504 would equally form a good ground for revision under Section 622 
“ Badmi Knar v Dinu Rai (6) On the other hand, in this Couit a con- 
struction has been put upon the section which goes to the other extreme 
“ in limiting the powers of the High Court under Section 622 In the judg- 
ment reported m ^^amaha Fjiadi v Siyali Koya (7) Sir T Muttusami 
“ Ayyar, J , reviewed the cases prior to 1087 and held with leference 
“ to Amir Hassan Khan’s case that the last clause of the section must 
" be taken to apply only to those cases in which there is an erior 
“ of law^ oi 11 material iriegidantv in the procedure bv reason of 
" [418] which the Subordinate Court concludes that it has or has not 
" jurisdiction ’ (C'ompare Magni Ram v fiua Lai (5), and Badnii Kuar v 
*'Dinv Rai ( 6 ) ) 

“ In the same year the question was raised again, and the ruling of 
" the Court, in which Kernan, J , took part, can hardly he reconciled wnth 
" the opinion expressed in the earlier judgment of Sir T Muttusami 
" Ayyar, J , Bheahyam v Jayaram 0 

“ In this state of things, there being no uniform course of decisions 
“ on the point, I am bound to form my own opinion, and I must say 
“ that I am unable to concur in the narrow interpretation which has been 
put upon the section According to the ordinary rules of construction 
“ Some effect has to be given to the third clause of the section That 
would be BO if this clause had been part of the original section, but the 
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“ intention of the legislature is still more marked when it is seen that the 
“ third clause was added by way of amendment. In constructing the sec- 
“ tion, we have for cur guide the opinion of the Judicial Committee in Amir 
“ Hassan Khan’s case which ina> be said to amount to this — that the 
“ erroneous decision of a Lower Court is not by itself any ground for the 
exercise by a High Court of the powers given by the section. That deci- 
sion excludes one class of cases, but as it appears to me, leaves it open 
for us to consider in what other cases the clause may be applicable. 

“ As I read the decision, it does not compel us to hold that the 
“ Court has no power except in cases where jurisdiction has been wrong- 
“ ly assumed or declined — cases whicli are sufficiently covered by the 
“ first two clauses. 

“ The possible cases to which it might be thought that the general 
language used by the Legislature was applicable, may perhaps be 
“ stated as follows. Tu failing to apply the rule of law which ought, 
under given circumstances, to be applied, or in applying a rule 
which ought not to be applied, or generally in disposing of a matter 
otherwise than in accordance with law, it may be that the Judge 
has, owing to misapprehension, wrongly concluded that the law was 
applicable or inapplicable, or that he hits proceeded erroneously owing to 
“ inadvertence, or again that he w^as ignorant of the correct rule applicable, 
or that knowing the correct rule he refused to apply it. In the first two 
cases, [419] that is where the Judge has exorcised his judgment and 
decided wrongly or where his mistake is due to inadvertence or careless- 
ness, I think that, with the decision of the Judicial Committee before us, 
we are bound to hold that the High Court has no power to interfere. In 
“ the last case, that is wdiere a Judge consciously transgresses the law, the 
matter stands on a different footing There is a material distinction 
“ between an erroneous judgment and a peiwersc judgment, as there is 
“ between a wrong verdict and a perv(‘rse verdict. If a perverse judgment 
** or a conscious departure from the rules of procedure does not give occa- 
** sion for the exercise of the pow’ers given by the third clause. T am at a 
‘‘ loss to understand in what class of cases it can be said that a Judge has 
“ acted illegally or with material irregularity. 

“ Under the circumstances of the cases referred to us, it is not neces- 
sary to say whether the High Court is also at liberty to interfere when 
“ it is shown that the Judge has acted in ignorance of the correct rule of 
“ law, for it is not suggested that the District Judge did not know the law 
“ in any of the cases before us. Perhaps the distinction between ignorance 
“ and perversity is not very important, for while ignorance of a plain 
“ rule of law is not likely to be admitted, it would probably in such a 
case be right to impute knowledge and therefore perversity. On the 
" other hand, it may be noted that the case of a perverse judgment 
is distinguishable from all the otlier cases in this respect — that the 
“ lemedy by w^ay of review’ is practically unavailable. It may well be 
“ supposed that the Legislature did not intend that the High Court should 
“ give relief under Section 622 in those cases in w’hich the ordinary relief 
“ by way of review was open to the party aggrieved. In the cases before 
‘‘ us in which the question of limitation arises, it appears to me that there 
“ was nothing more than inadvertence — in the other cases the Judge’s 
“ procedure w^as certainly not regular and may possibly have led to 
“ injustice. It is by no means clear, however, that the petitioners have 
been prejudiced and T do not tliink it can be said that the Judge* acted 
“ perversely, 
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For these reasons I think that m both classes ot eases the question 
should be answered in the negative ” 

Best, J — “ This reference to the Full Bench was made in conse- 
quence of a difference of opinion between Sir T Muttusami Ayyar, J , 
and ihyself as to the correctness of the ihetum in [MO] Maniaha Eradi v 
Siyah Koya (X), which limited the meaning ot words ' acts illegally or 
with material irregularity, in Section 622 of the Code of Civil Procedure, 
to errors or irregularities ‘ by reason ot which the Subordinate Court con- 
cludes that it has or has not jurisdiction It is now admitted that the 
“ opinion expressed in the dictuni is not tenable, eonsequentlv cadil quoiatio 
New ground has, ho^^evel, now been taken The first of the points 
now newly urged is that the woids in question aie oiiK intended to 
apply to cases in which the illegality oi iiregularity is due to ' perversity 
on the part of the Judge — the result ot wiltiil disregaid oi conscious vio- 
lation by him of a rule of law or pioeeodiire, and that thev are inappli- 
cable to illegalities oi inegiihinties which are the result merely of 
Ignorance of law or caielessuess This seems to me to be a distinction 
** that is in no w^ay warranted by the language of Section 622 The word 
perverse ’ is certainly not used in that section, and I am altogether at a 
loss to understand why this distinction should be made 

** The other ground now newly taken is that Section 622 is inapphc- 
able to a case in which it is open to the paity aggrieved to apply to the 
Court which has erred for a review of its judgment. This also seems to 
me to be limiting the scope of Section 622 within narrower bounds than 
what IB justified by the language used, according to which revision is 
allowed in all Cases ' in which no appeal lies ’ The privilege of applying 
'* for review of judgment under Section 623 of the Code, is not intended 
" to be compnlsorij, as is appaient on a peiusal of that section It may 
be that the Court to which application for revision is made under Section 
622 may, in the exercise of its discretion, decline to interfere until appli- 
“ cation for review has been made undei Section 623, but I am not pre- 
pared to liold that such application for review is an essential condition 
“ precedent to an application under Section 622 I am unable to accept 
as valid either of the objections now taken, and I adhere to tlie opinion 
recorded by me before this reference was made to the Full Bench 

Davies, J — “ In order to answer the (juestion referred, it is neces- 
" sary to consider the scope of the last provision in Section 622 ot the 
Code of Civil Procedure When is the Court to be [Ml] deemed to 
** have acted in the exercise of its jurisdiction illegalU or with material 
irregularity*'^” 

I am clearly of opinion that this clause contemplates cases other 
“ than those referred to previously in the same section, namely, where 
** the Court has either exercised a jurisdiction not vested in it oi refused 
to exercise a jurisdiction vested in it, and that it is intended to refer to 
'* the class ot cases where the Court having jurisdiction and exercising it 
violates a rule ot law' or of practice relating to procedure, that is, in the 
'* mode in which it exercises its jurisdiction The use of the word ' acted 
■* seems to indicate this to be the true position, and the current of autho- 
“ riiy in the numerous cases that have been cited at the bar also, I think, 
bears out this construction. The Privy Council has decided that the 
clause does not apply to eiToneous opinions of law, Amir Haaaan Khan 
“ V Sheo Bakah Singh (2) and that is intelligible upon the principle that, 
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“ in forming an opinion on a question of law, the Court merely goes 
“ through a mental operation and 6annot bo said to be ‘ acting.’ 

Taking it, then, that the clause is applicable only to errors of pro- 
“ cedure, it is not in every case that the High Court would, in the 
“ exercise of the discretionary power granted it oy the section, interfere 
“ in revision. Their interference would be confined to cases where the 
“ illegality or one irregularity was such as had occasioned or might occa- 
“ sion a substantial failure of justice. 

“ Now, in the first case under reference, that of an Appellate Court 
disposing of a suit on a point taken by itself in appeal without affording 
“ the parties an opportunity of proving what was necessary to meet that 
“ point, there is, in my opinion, an irregularity in procedure as grave as 
“ it would be to decide a suit without hearing the parties at all, and in 
‘‘ that view I would hold it to be a ' material irregularity ’ in procedure 
“ within the meaning of Section 622. In the second case, the admission 
“ and hearing of an appeal that was time-barred was, in the absence of a 
“ special order for its admission, passed after the Court was satisfied 
“ that there was sufficient cause for the delay, a patent illegality in 
procedure, for under Section 4 of the Limitation Act ‘ every 
appeal presented . . after the period of limitation prescribed there- 

“for shall be dismissed ’ subject of course, to tlie [422] “ ex- 

“ ception just stated, which did not exist in this case. One of the 

“ principles of justice is that there should be finality to litigation in 
“ certain events and the law of limitation, among others, supplies instances. 
“ So the illegality here was one affecting the interests of justice. In both 
“ cases, moreover, apart from theory, thefe has been, in fact, a failure of 
“ justice, because in the allied suits in w’hicb a second appeal happened to 
“ lie, the Division Bench has set aside the proceedings of the Judge in both 
“ the matter now under reference. 

“ I would, therefore, answer the reference in the affirmative to the 
“ effect that the errors in procedure were such as to be liable to revision 
“ by this Court under Section 622 of the Code of Civil Procedure.” 

These petitions came on for final disposal after the expression of the 
opinion of the Full Bench, and the Court delivered the following 

JUDGMENT. 

According to the view of the majority of the Full Bench, these 
petitions must be dismissed. 

They are dismissed accordingly with costs. 
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APPELLATE CIVIL 

Before Mr^ Justice Muttuaam} Ayyar and Mi Justice Davies, 


Ramasami Kama\a Naik (Defendant), Appellant v 
Sundaralingasami Kamaya Naik (Plaintiff), Respondent * 

[3lBt Julj/ and Ist, 2nd, 8rd, 7th, 0th, 9th, and 10th August, 1893 and 

2nd March, 1894.] 

Hindu laiv — Succession — Manu, Chafer IX, slokas 122 and 12 s — Rule of selcLlton a\ 
between an elder son by a wife of an inferior class of caste and a junior by (t 
7tfife equal in caste — Dagger wife — Meaning of the term bhoga strce<^— Custom 
showing preference in succession for the sons by a senior ivife to those by a junior 
wife — Nearness of blood as a ground of preference behveen brothers of the half 
and full blood respectively. 

In case of disputed succession to indivisible property beluecii suns who are 
born of mothers of the same caste but of different classes therein, the light of 
a junior son by a first married wife, if she be of higher class, is superior to that of 
an elder [423] son of a wife of lowei class Thus when a Sudra marries a 
woman of his caste but of an inferior class, as a dagger wife, in addition to Ins 
wife equal in caste to him, the rule of selection is in fa\oiir of his son by the 
latter by reason of the mother being of <a higher class 

A valid custom prevails among the Kumbla zemindars whereby the son by a 
senior wife has a prioY right of succession to a son by a junior wife, although 
the latter inaj’ be the e^der son, seniority referring to the dale of the maiiiagc 
and not the age of the wife 

Neainess of blood is no ground of preference under the Mitakshaia hw in 
case of disputed succession to co-parcenary property which is partible, and it is 
likewise no giound of preference when such property is impartible \\’hcn, 
therefore, family pioperty belongs to a co-parcenary family consisting of two 
brothers of a deceased propositus — one of the whole blood and one of the hrili 
blood — in the absence of a specification to the contrary, the brother that is 
entitled to succeed to the property is the eldest in years 
[F., 27 A 203 (252)=2 A.LJ 720= A W N (1904 ) 244, R-, 1 CLl 388 (401), 
9 Ind Cas 76 (78) =24 MLJ 271 (273)] 

Appeals ngainst the deciee of C Venkobali, Subordinatr Judge of 
Maduia (West), 111 original suit No 21 of 1889 

The facta of the case appears suflicientiv foi the purpose of this report 
in the judgment of the High Court 

The Subordinate Judge passed the tollownig decree 
“ T disallow the claim of plaintiff to the (exclusive posBessiou of the 
zemindan and its appurtenances as described in Schedule A, and to the 
*' trusteeslnp of the devastnnaina and eliouliry specified in Schedule B, ana 
“ also to the mesne profits claimed in lespect to these properties 1 
" declare the equal light of plaintiff and defendant to such of the pannai 
" lands and gardens ns were acquired by their father since he became 

" zemindar in 1861 until his death, and to the lands items 1 to 8 in 

" Schedule D, and diiect that an account be taken of the former, and that 

the areas of the latter be fixed, and that the lands, after taking account 
“ and fixing the precise areas, be divided into two equal shares, one of 
“ which I direct should be put into plaintiff’s possesBion, I declare 

" plaintiff's right to live m the new house, the description of 
“ which should be supplied by the Commissioner who takes an account 
" of the lands 1 declare plaintiff's right to receive his half share of mesne 
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“ profits on the lands above specified from 14 (Jctober 1885 till he is put 
“ in possession or for three years from this date whichever event first 
“ occurs. 1 declare plaintiff’s right to a half share in the jew'els, moveables 
and Government securities, &c., mentioned in Schedule E or to such 
“ of them as exist; tlieir discovery, values and partition are left to a 
Commissioner, who should be appointed for the purpose, [424] and who 
“ should make over to plaintiff his share in them or their value. I think 
“ plaintiff is entitled to proportionate costs on the claim allow^ed. Defend- 
‘‘ ant should pay tlie same, ^^hile plaintiff should pay the costs of defendant 
“ on the claim disallowed.” 

The defendant and plaintiff preferred these appeals to the High Court, 
respectively. 

The Advocate- General (Hon. Mr. Spring Branson), Hama liau and 
Suhramanya Ayyar, for appellant. 

Bhashyam Ayyangar, Dcsihachanar and Hanga Ramanaja Chariar, for 
respondent. 

JUDGMENT. 

This is a suit to establish the plaintiff’s title to the /eniindari of Saptur 
in the Madura district together with its appurtenances, and for the plaint- 
iff’s half share of such properties belonging to the late zemindar as are 
partible Tae suit is valued at some hve (5) lakhs of rupees, and the 
following facts are admitted, namely, that the zemindari and its appur- 
tenances are impartible; that the plaintiff is the son of Nagayasami 
Kamaya Naik, who was the last zemindar but *one of Saptur; that the 
defendant is another son of the same person; th^t, after the death of 
their father in October 1885, his eldest son, also called Nagayasami, 
succeeded to the zemindari, that this Nagayasami died, while a minor 
under the Court of Wards, unmarried, on the 3 let of December 1887, the 
succession to whom is now the subject in dispute, and that the plaintiff 
is the eldest surviving son of the previous Nagayasami, being aged 9 years 
at the time of suit, wliile the defendant was aged only 7 years at that 
time. The plaintiff claims the succession by his mother, Nagamirial, as 
his next friend, as the senior in age of the surviving brothers of Nagaya- 
sami Kamaya Naik, the last male holder, according to the law and custom 
of primogeniture. The defendant pleads his right to the succession in 
preference to plaintiff on four (4) main grounds, namely, first, that plaint- 
iff’s mother, Nagammal, was not legally married to tlieir father, and that 
plaintiff was, therefore, an illegitimate son; while he, the defendant, is 
admittedly the legitimate son by his mother, Muthuvcerammal ; secondly, 
that even if the plaintiff’s mother was legally married to the late zemin- 
dar, she was a lady of a different and inferior caste and rank to that of 
the defendants mother; thirdly, that by family custom, the defendant 
is entitled to succeed by reason of his mother having been married prior 
to the plaintiff’s mother, and fourthly, that he is a full [428] brother 
of the last holder of the zamindari, while plaintiff is only the half-brother. 

The first question then for decision is whether the plaintiff’s mother 
was the lawful wife of his, the plaintiff’s father; and this question has 
branched into two issues. One is whether the plaintiff’s mother was 
married, in fact, to the plaintiff’s father, or kept as his mistress, and the 
other is whether she was of a different and inferior caste to that of the 
father of the plaintiff, and therefore no valid marriage could be contracted 
between them. The Subordinate Judge has found that the plaintiff’^ 
mother was married to the plaintiff’s father in 1875 in the dagger form; 
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tliai a daggei ib used by the Sajitin /eiiiiiidHis, who me surnamed Kattaii 
Kamava in the case of inequality m the easte or social position of the bridge; 
that though the customary rites of the Kurribla caste were also perfoimed, 
yet the use of the daggei was an essential addition, and that, though accord- 
ing to his finding she was ot a diffeieiii and inferioi caste to that of the 
plaintiff's father, ^et that did not invalidate the maiiiage 

In appeal No 78 ol 1891, the defendant, as appellant, contends that 
there was no inairiage, in tact, betw^cu'ii I he plaintiff's mother and his 
father, and that the plaintiff’s mothei being of a diffeient and inferior 
caste, could not, according to the custom of the plaintiff’s father’s caste, 
have been legally married to him 

The plaintiff, as appellant, in appeal No 95, contests the finding of 
the Subordinate Judge that his mother was of a diffeient and inferior 
caste to that of his father As to the fatfinu of marriage, there is volu- 
minous evidence, both oial and documcntar} , to piove bevond a doubt that, 
on the 9th of July 1875, the plaintiff’s rnothei was united to the plaintiff’s 
fathei by a number of ceiemonial rites It is nec‘dle88 tor us in appeal to 
repeat in detail what has been fulh set foi th on this subject in the judg- 
ment of the Suboidinate Judge, because the detendaiit himself does not, 
and cannot, dispute that on the dati* named some ceiemonial took place 
for the union between the plaintiff’s mothei and his father That evidence 
establishes that on the 9th of July 1875, the nidniages ot’thiee men weie 
celebiated, two of whom were peisons ol the mime of Thumbajasami and 
Thathaya Naik On that same dai the plaintiff’s mother, Nagammal, and 
her sister, Kumai animal, admittedly went thiough a toim ot marriage 
with the zernindai, the plaintiff’s tatliei, m which foim a dagger played 
[426] a very prominent part The detendaiit s case is that the zemindar 
did not appear in peison at the ceiemonial but was lepresented by this 
dagger, and that the third biidegroom wdio was piesent w^as not the 

zemindai but a bandy diiver of his named Hamasami, and that, owing 
to the non-piescnce of the zemindai, theie could not have been a valid 
marraige between him and the two ladies with whom he was undoubt- 
edly united on that occasion (though as the defendant says only in 

concubinage) because the meie t\ ing of I ho bottu in the presence of 
the dagger was not sufficient to constitute a valid nmiiiage ceremonial 
Exhibits XXXII and XXXII-A show^ that, in the yeai 1800, it was report- 
ed by the Collectoi that the iniTc tying of the bottu did not of itself 
constitute a mairiage, but simply signified a promise ot constancy The 

plaintiff, on the other hand, asi^eits that the dri\ei Ramasami was not 

married on this occasion, but six months before, and that the third 
bridegioom who was present was the zemindai himself, and that the dagger 
was used only as an addition oi an ornament to the ceremony It is 
the presence of this daggei which has given use to all the uncertainty 
as to whether it was a form of nuiriiage or of concubinage that was adopted 
on the occasion The defendant's argument is that the daggei was that 
to represent the zemindar as he did not attend in peison, and that, by 
his non-attendance, there could have been no joining of hands or other 
essential for constituting a valid marraige, for, to constitute a valid 
marriage, there must be, if the mariiage is a saci ament, the due per- 
formance of nuptial rites (Brindovana v Radhamayu) (1) and, if it is 
a contract, there must be an intention to mniry It is argued that the 
very absence of the zemindar showed there was no intention on hiB part 

(l) 12 72. 
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to marry, if the marriage was a contract, and that, if it was a sacrament, 

the essentials for the due performance of nuptial rites could not have been 
performed The plaintiff’s argument is that the nuptial rites were duly 
performed, the zemindar being present, that the dagger was there merely 
as an ornament, and that it was customary for people of the zemin- 
dar’s caste to have a dagger paraded on the occasion of marriages. 
The Subordinate Judge has found that the dagger was there for the 

purpose of indicating that the two bidies, Nagammal and her sister, 
Kumarammal, whom the zemindar married, were of an [ 427 ] inferior 
caste and rank. We consider that the evidence on behalf of the plaintiff 
as to the actual presence of the zemindar at the ceremonial is overwhelm- 
ing. Not only is there the direct evidence of many of the plaintiff’s 

witnesses, who were present on the occasion to the efect that the driver 
Uamasami was not married at that time, and that the zemindar himself 
was the third bridegroom, but there is also documentary evidence showing 
clearly that the zemindar and no one but the zemindar, was one of the 
three bridgrooms present on the occasion. Thus Exhibit C series, which 
are the zemindar’s own palace accounts showing the money received and 
disbursed for the marriage festival, is unequivocally headed as for the 
marriage of the zemindar, and in those accounts there are items of 
expenditure which could apply only to the zemindar, such as the receipts 
of moyi or wedding presents which, from the persons who made them, 
could only have been made to .the zemindar. There is an entry for the 
cost of horses, for the procession called the ‘ yekalichi ’ for the outside 
bridegrooms, with another entry for a similar procession, which, by infer- 
ence, must be taken as referring to the inside bridegroom, the zemin- 
dar. There is an entry for the costs of a toe-ring put upon the zemindar. 
These accounts read with Exhibit D further show the purchase of two rich 
silk marriage cloths called kandangi, which could have been intended only 
for the ladies united to the zemindar; for the other two women, who were 
married on that day, were poor dependants of the zemindar who would 
not have had such valuable cloths bestowed upon them. These marriage 
accounts further show very liberal expenditure in other matters, such as 
the distribution of rice which was made on far too large a scale, if only 
persons of ordinary rank had been married. Another account (Exhibit 
E-I) 18 proof that drummers were paid for four marriages. This shows 
that the two ladies must also have been married; for, if the defendant’s 
account were true, there could only have been three marriages 

Against this, defendant has adduced ''no evidence of any value to 
prove that the zemindar was not present in person, and lie has carefully 
avoided bringing forward any evidence as to what really did take place on 
the occasion in question. There is, therefore, no ground whatever for the 
assertion that tlie zemindar was not present at the time; and those 
witnesses who speak to his presence speak also to his going through the 
necessary acts which were necessary to constitute a valid marriage between 
people of the [ 428 ] Kumbla caste. The defendant’s contention, therefore, 
that there could have been no valid marriage in consequence of the absence 
of the zemindar falls to the ground. Extraneous evidence, however, has 
been produced on the defendant’s behalf for the purpose of showing that 
ladies united to the zemindar by marriage ceremonials in which the dagger 
was used were not deemed to be his lawful wives. For instance, it is 
shown that Kumarammal, the plaintiff’s mother’s sister, who was united 
to the zemindar at the same time as herself, and another lady 
Muttukamatchi Ammal, who was also on another occasion united to the 
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zemindiir according to the dagger form, weie called bhoga strees — a word 
indicating concubine. In common parlance it may be applied to a con- 
cubine, as it 18 the ordinary dictionar} meaning of the term But it is 
also used in a secondarv sense In I^inga Bhattiya, kanda 2, verse 264, 
the term ‘ bliogmi is used to denote the wives of kings other than the 
royal wife, wlio is called ‘ mahishi,’ because she is anointed The royal 
wife 18 called mahishi, because she is adored, the other wives being called 
bhogini for, with them, there is bhoga or enjoyment Again in Sabdha 
Ratnacara, page 817, the term, bhogini, is said to signify (1) a female 
seivant, (2) a dancing girl, and (3) wives other than the one consecrated 
Fiiither in Monier-WiI hams’ Dictionary, page 723, the term ‘ bhogini ’ 
IB explained to mean either the concubine of a king or a wife tiof regularly 
consecrated with him, w^e find also that there is other evidence counteract- 
ing the effect of the use of the wwd bhoga stree as applied to these ladies 
In the veiy papers (Exhibits II to IV), in which ^Tuttukamatchi Arninal is 
icferied to as a bhoga stiee of the late zarnindai, she is spoken of both 
by herself and by the zemindar as his wife, and with reference to Kumar- 
ammal who, at the heading of the account (Exhibit Via) showing her 
funeral expenses, is lef erred to as a bhoga stree, we find that her funeral 
ceremonies were conducted as only those of a wife wTiuld have been This 
appears in tlie account Via itself, as well as in the accounts JJJ and LLL 
series, for it is in evidence that ceremonies therein mentioned, such as 
fixing a giinding stone, with the due performance of the Shastras would 
only liave been performed for a wife Further, w’e find that one Mnnag- 
ieswari, who was an admitted concubine of the zemindar, not married to 
him in daggei oi other form, is referred to by him as a moha stree not a 
bhoga stree Tlic defendant has exhibited a document (Exhibit XXV) 
[ 429 ] which purports to be a genealogical tree of the Saptui zemindars, 
and which, it was said, was approved by the late zemindar himself In this 
document his wives are named, but v\e do not find the names ot anj of the 
dagger wives there appearing This document is, however, one of doubtful 
authenticity, and there is nothing certain to show’ that the zemindar ever 
saw it or appioved of it Besides, at the tune that it is said to have been 
prepared, niimely, in 1874, the plaintiff’s mother and her sister had not 
been united to the zemindai Reference has further been made to two 
birth registers, the one being Exhibit XX Vila, in which the plaintiff’s 
birth on the 25th June 1880 is entered with onl} his mother Nagammal’s 
name, no reference being made to the zemindai, and the other being 
Exhibit XXVII6, wherein the defendant s birth on the 23rd of September 
1881 IS entered with the zemindai as liis lather, but as we have nothing 
to show upon whose oi upciii what infoiiiiatioii the officers concerned made 
those registers, and no explanation has hceii taken from them for the diff- 
erence m the one case toi enteiing the mothei s name and in the other for 
entering the father’s name, the entries are conclusive of nothing. We cannot 
infer that the leason for the difference was the illegitimacy in the one case 
and the legitimacy in the other On the other hand, it has been ^hown on 
behalf of the plaintiff that his mother has always been treated as a wife 
of the zemindar One of the admitted wives of the zemindar has stated 
in Exhibit XXXIIIc that for about a year the dagger wives of the zemin- 
dai were living together with herself and the other admitted wuves 
Though it appears that they aftei wards lived m separate apartments in the 
palace, it was m the palace they lived and not outside it as the concubines 
did It also appears that when the late zemindar was committed to jail 
in 1884, and his wuvea were sent to Bodinayakkanur to be taken care of 
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by the zemindar of that place, the plaintiff’s mother, as well as another 
dagger wife, accompanied them (Exhibit XXXYIJId). In Exhibit YVY 
the defendant’s mother herself treated Miittukamatchi Ammal, a dag- 
ger wife ahead} alluded to, as a married wife of the zemindar, her 
husband. In Exhibit WWW the samie Muttukamatchi Ammal and 
the plaintiff’s mother joined t^^o of the admitted wives in a peti- 
tion to the Board of Ke\cuue against the defendant’s mother, claim- 
ing equalit\ bet\\een themselves and the defendant’s mother. Plaintiff 
himself performed the first annual ceremonies of his father jointly 
[ 430 ] with the defendant, as shown in Exhibit JJ, and there is nothing 
to show that the defendant’s mother objected to the plaintiff’s doing so; 
and after the death of the husband, the late zemindar, she, the plamtiff’s 
mother, was treated as a wife by the CTOvernment officials concerned with 
the Court of W’ards (see Exhibit 8 among others) Ft is unnecessary to 
refer to all the evidence proving that the plaintiff’s mother was law'full} 
married to the zemindar, and her recognition as his lawful wife, because, 
except for the circumstances which have been mentioned above, as urged 
on behalf of the defendant and which have been explained, all the rest of 
the evidence is in her favour We have, therefore, no hesitation in agree 
ing wdth the Subordinate Judge that the plaintiff’s mother was the law- 
ful, though a dagger wife of his father, provided tluav was no impediment 
to their marriage. The impediment pleaded b\ the defendant is that the 
lady being of a different and inferior caste to that of the zemindar, could 
not be lawfully w^edded to him It is not contended that in the absence of 
a particular custom such a inariiage would be invalid in the face of the 
rulings of the Privv Council in Inderun ValungyjwoJy Taver v Ramasawrny 
Pandia Talaver (1) and Ratnartiani Awmal v. Kvhmthai Nafchear (2). 
In the former case it was held that, b\ Hindu law', marriage between 
Sudras where the husband is of a superior caste to that of his wife, is 
valid, and in the latter case that a marriage between a man of one sub- 
division of the Sudra caste with a woman of another sub-division of the 
Sudra caste is valid by Hindu law But, what the defendant sets up is a 
local or caste custom among the Kumbla Xaiks prohibiting such unions 
The learned Advocate-tJeneral has referred to Mr. Mandlik’s w^ork on the 
Mayukha and Yadnavalkya (pages 4(X) ct scq.) to prove that usage will 
override the ordinary Hindu law, and contends that he has in this case 
proved the custom set up. On this point, we find with the Subordinate 
Judge that there is no reliable evidence whatever of an\ such custom pre- 
vailing among the zemindars of the Kumbla caste. The evidence in 
respect thereto is only oral and is of a meagre description. It is true 
that the plaintiff’s mother has endeavoured to show' b\ recitals in docu- 
ments relating to herself or to her relatives (Exhibits B, GG, GGG, 
and DDD) that she was of exacth the same caste as the [ 481 ] 
zemindar’s and it is true that the defendant has also endeavoured b} 
evidence (Exhibits XA, XB and XIII) equally suspicious because the 
documents on both sides are all of recent date and after the death of the 
late zemindar, to prove that she was not so. The Subordinate Judge has, 
however, found that her caste was not Kumbla Totiya as the zemindar’s 
was, but Parivara wdiicli he treats as an inferior caste. But one thing is 
ceHain, amd that is that they were both of the Sudra caste and that legal 
mairiage w’as possible between them. The zemindar would never have 
attempted to marry a w^oman w’hom he knew' he could not marry, and the* 

(i) 13 M.I.A. T4I. (2) 14 M.T.A. 346. 
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legal presumption is that when there is a inairiage in fact theie is a mar- 
riage m law {Inderun Valungypooly Tavcr v Ramadawmy Fandia 
Talaver (1). There is no proof of a special custom in this case prohibiting 
such marriage 

The second mam point loi deteimination m the case is whether, 
having found that the marriage of plaintiff’s mother with his father was 
a valid marriage, the plaintiff’s mother was of a caste and lank mferrior bo 
the defendant’s mother’s, and, if so, whether that would entitle the defend- 
ant to succeed in preference to the plaintiff Although the}^ both were 
of the Sudia caste, we have no difficult y in deciding that the status and 
rank of the plaintiff’s mother was intenoi to that of the defendant’s 
mother. The defendant’s mother was the daughter of a zemindai , wdiile 
the plaintiff’s mother was the daughter of an oidinary lyot The defendant's 
mothei had no strain of mixed blood, while the plaintiff's mothei was of 
the Parivara caste or the descendant of parents of illegitimate oiigin — vide 
paragraphs 35 and 36 of the Subordinate Judge’s judgment — the cor- 
rectness of the conclusion m wdiicli Iheie is no giound for disputing The 
inferiority of the plaintiff’s mothei 's status as wife is the only leasonable 
explanation foi the presence of the dagger at her rnaniage In the case of 
the admitted wives of the zemindar, theie was no daggei used when they 
were married, so that the only w^ay to account foi its use at the maniage 
of the plaintiff’s mothei is that it w’as intended to indicate her status as 
an inferior description of wife oi as a daggei wife If it was nob intended to 
denote the inferioiib} of status of the plaintiff’s mother, no other satisfac- 
tory explanation is afforded by the evidence for the use of the dagger The 
theory [432J for the defendant that it represented the zemindar who was 
absent has been already exploded There is no proof that the dagger w'as 
invariable used in the case of all maniages between people of this caste In 
fact, it IB admitted that the use of the dagger is extiemely raie, and only 
two or thiee instances of it are given in the plaintiff’s evidence There 
aie also other circumstances indicating that the marriage ot the plaintiff’s 
mothei was not conducted in the same v^ay in wdiich the mairiages of the 
zemmdai’s regular wives wcie celebiatcd Considerably less money was 
spent upon it than in the case of the admitted wives, and it was com- 
bined with the marriages of two other people of inferior lank — of persons 
who were poor dependents of the zemindar — one indeed of whom, Thum- 
bayasami, w^as a biothei of the plaintiff’s mothei Then the plaintiff’s 
mother and the other dagger wives, as a rule, lodged separately and 
messed separately from the other wives It is therefore cleai to us that 
the plaintiff’s mothei was m status and rank inferior to hei husband 
and the defendant’s mother The question then arises whethei, having 
found the plaintiff’s mother and the defendant’s mothei to be of the same 
mam caste, namely, Sudras, though not of the same division, the difference 
in their rank or status would make them of a different class within the mean- 
ing of sloka 125, Chapter IX, Manu That sloka is to this effect “ as 
“ between sons born of wives equal in their class and without any other dis- 
" tinction, there can be no seniority in right of the mother, but the seniority 
" ordained by law is according to the birth ” The learned vakil for the 
plaintiff maintains that Manu alluded only to caste, as he was there 
dealing with caste, and that any other construction would be meaningless. 
But the ancient author seems to have been dealing with the equality of 
wives generally, and it is quite possible, as in this case, that two ladies 

(i) 13 M. I. 141 (158) 
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IIM may be of the same main caste and yet belong lo different sub-divisions of 

Maech caste, and tliereforo be unequal in class or rank. The strict literal 

2 , translation of the phrase rendered as ‘ wives equal in their class ’ is ‘ like 

wives ’ which would allow of th(‘ wider interpretation that if there were 

Appel- any substantial inequalit\ in the rank or status of the wives they 
LATE would not be ‘ like wives.* Within each of the four main divisions of 
Civil. Hindu caste it is notorious that there are mam classes or ranks, and these 

are perhaps most numerous in the Sudra caste, and it appears to us that 

17 M. 422. their Lordships of the Priv\ Council, in making use of the words ‘ caste 
LM8] and class ' in their judgment in Rctjnahihshmi Ammal v. Sivanantha 
Perumal Sethunufar (1), contemplated inequalities besides those in the 
main caste onl\ , for otherwise the word ‘ class ’ would be superfluous if it 
was taken to be synonunous with the main caste. 

We are therefore prepared to hold with the Subordinate Judge that 
what is indicated in tlie t<*xt of Manu is inferiorit\ of the class of the 
wife more than that of the main caste Fn this view, and finding for 
reasons already stated that plaintiff’s motlier was of an inferior class to 
that of defendant’s mother, it remains to be decided whether that fact 
would be ground for preferring the defendant to the plaintiff. Sloka 122 
of the same chapter in Manu is to this effect: “ A younger son being 
“ born of a first married wife after an elder son had been born of a wdfe 
“ last married, but of a low^er class, it may bo a doubt in that case how the 
“ division shall be made.” 

That is just the case we have here, but luiiortunatel} Manu has not 
directly decided the doubt that he raises, atul, as the Subordinate Judge 
points out, there appears to be no precedent. The point was noticed but 
not decided in the Privy Council (uise, Pedda Ramappa Nayayiivaru v. 
Bangari Sesha nma Nayanivant (2) The two slokas 128 and 124 follow- 
ing the sloka 122 indicate that in the case therein contemplated the 
younger son of the first married wife being of a higher class would take a 
larger share of the proper! >, and we are of opinion that this fact taken 
with the implication in sloka 125 that there would be a difference between 
the sons in cases where their mothers weri' of different classes is sufficient 
to show that the right of the junior son In a first mairied wife if she 
of higher class is a superior right to that of tlie elder son of a wife of lower 
class. • It follows that wlien the eompetition between them is, as in tins 
ca43e, to an indivisible proper!}, the rigid of him who lias the superior 
right, if the propex-ty were partible, must prevail. We therefore, agree 
with the Subordinate Judge in finding oti this point in favour of the 
defendant. 

We consider that this view is in accordance with thi* analogies of 
general Hindu law' as applied to partible propert} . Tlie decisions of the 
Privy Council both in Ramalakshmi Ammal v. Sivatianiha Perumal 
Sethurayar (1) and in Pedda Ramappa Nayanivani v. Bangari Seahamma 
Nayanivaru (2) are authorities onl} for [ 434 ] the proposition that as 
between sons bom ot ivives equals in class and tvithouf any other distinc- 
tion, there is no senionty in right of their mothers, but that the seniority 
recognized by law^ is according to birth. Tn the present case, however, 
the plaintiff’s mother and the defendant’s mother are not equal in caste 
or class. There is the further distinction between tliem, xnz,, that the 
former is a dagger wife, whilst the latter was married by the pure 
Kumbla caste rites without the intervention of a dagger. In the Bangari 

(i) 14 M.I A. 570 (59*% 594)- ^ ( 2 ) 8 I. A. i. 
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Palayam case, their Lordships of the PriVy (Vjuncil expressly stated that 
they did not decide what would be tlie proper lulc of huccession when 
the wives were of h diffeient caste or class Tlie text of Manu, Chapter 
IX, 125, as interpreted liy Kallukka Bhatta, on which then Lordslnps 
rest then decision, premises tlie case of sons boin of wives of equal caste 
and without any other distinction Tins case tails thiaeforc to be decided 
on the piinciple laid down b^ their Jjordships in the T^rkad case in the 
following terms “ Now, no work of aiithoritv or decision dnectly relating 
" to the descent of piopeitv, which, at tlu' present day, is govci‘ned by 
" the rule of primogeiiitine, was cited at the Bar, nor have wo found arn 
" materiallv bcaimg on the (piestion We must, thorefoic, decide it upon 
“ piinciple, and by analog! to the iMsting gemaal lati ot mlieritance and 
upon wdiat wc find laid dowoi in eaily times wdien pnmogoniture by 
general law conferred Some special rights and piivileges w'hicb no longer 
exist ” The question then is what is the idle suggested b\ analogy, 
first, to the existing Tliiulu law of iiiheiitaiicc and, next, to the Hindu 
law as it existed in eaily times w^hen piimogeniture conferied by the 
general law ceitain special rights and privileges*^ Ihulei the former wc 
may take, b\ way ot analog;y, the cases m wdnch the iival claimants of an 
impartible estate aie a legitimate junioi son and an illegitimate senior sou 
or an after-born son and an adopted son Tn the first case, among Sudras, 
both sons take shares in paitible piopeity, but the illegitimate son takes 

onlv half a shaie (iMitakshara, Chapter T, Section XII, sloka 3) 

This is the first exception to the general rule that, though sons may 
share m pailible property, the son horn ot a concubine is only a secondary 
son and son born of a wife is the primary son and preferable boir to im- 
partible property 

Turning to the case ol .i disputed succession to an impartible 
estate in which tlie rival claimants are an adopted son and the IM6] 
aftei-boin legitimate son, it is stated in Datlaka Ohunduka, Section 
V, 32, that among Sudias, they lake equal shales in partible property. 
But the succession to impartible piopert>, never theless, devolves on the 
aftei-bom son in proterence to the adopted son, the reason being that the 

adopted son is a substitute for the aurasa son, and tlial, when the latter 

comes into existence, be excludes the substitute 

This IS the secctiid exception to the geneial iiile under which of two 
sons who may be entitled to shaio alike in partible piopert} , one is the 
principal oi primary and the yitlier as a meie substitute is a seeondary 
son, and as such excluded by the othei , though his junioi in yeais, from 
succession to impartible propeit! The succession ot a legitimate son to 
an impartible estate in preference to an illegitimate son, and ot an after- 
born son in pieference to an adopted son does not rest on mere mfeience 
In Dattaka Chandrika, Section V, 26, a vodic text is leferred to as 
ordaining that kings shall not appoint to the empire any ol the tw^elve 
descriptions ot sons, winch included also the adopted son and the son of a 
female slave, when a legitimate son existed It is hardly necessary for 
us to add that the Palayapats of Madura and Tiiinevelh wT.re, prior to the 
commencement of the British rule, in the naluie of petty principalities or 
tributary chieftainships 

Looking again to the ancient Hindu law, we find an analogy in 
*anuloma ’ marnages A Brahmin w^as m former times at liberty to marry 
a Brahmin wife, a Kshatnva wife, a Vaisya wife and a Sudra wife; so a 
Kshatriya was entitled to have a Kshatriya wife, a Vaisya wife and a 
Sudra wife; so it was permitted to if’ Vaisya to have a Vaisya wife and a 
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Sudra wife. Hence it is stated in the ^litakshara, Chapter I, Section VIII, 

V. 2, that instances do occur of a Braliinin having four wives, a Kshatriya 
three, and a Vaisj^a tv^o, the wives being of different varnas or castes or 
tribes. This form of marriage with w'omen of inferior castes was called 
anuloma union, and it was a permitted connection, while pratiloma union, 
that is to say, of a man of an inferior class or varna with a woman of a 
superior class, w’as a prohibited connection. The author of the Mitak- 
shara explains in Chapter I, Section VIII, V. 4, how rights of sons of wives 
of different classes, when partition was made between them, were regulated, 
and states that the sons of a Brahmin by a Brahmini w'oman took four 
shares apiece, his sons by a Kshatriya wife, three shares each, by a Vaisya 

W, woman two, and by a Sudra one. In the same manner the sons 
of a Kashlriva born to him by women of the several tribes had three 
shares, iw^o or one in the order of the tribes (castes). Likewise the sons 
of Vaisya b\ w’omen of the several tribes ha\e two shares and oikj in the 
order of the classes. Again, in Chapter XI, Section I, V. 47, the author of 
the Dayabhaga adverting to the texts of Manu, Chapter IX, 85, 86, and 87, 
states that the rank of wnfe belongs, in the first place, to a woman, of the 
highest tribe, and seniority is reckoned in the order of tribes. Thus, Manu 
says when regenerate men take wives both of their own class and others, 
the precedence, honour and habitation of those wives must be settled accor- 
ding to the order of tlieir classes. Therefore (since seniority is by the 
tribe) a woman of equal class, though youngest in respect of the date of 
marriage is deemed eldest. The rank of wife (patni) belongs to her, for 
she alone is competent to assist in the performance of sacrifices and other 
sacred rites. This is the third exception to the general rule in which the 
son by the dagger wife is by analogy to anuloma marriage only a secondary 
son who, though senior in age, is excluded by a son of a w ife equal in caste 
and rank. 

Thus the rule deducible by analogy from this branch of ancient Hindu 
law is one of preference in fav(>ur of the son b) a wife of the same caste 
or rank. It follows that when a Sudra marries a woman of an inferior 
division of his caste, as a dagger wife or as a wife of an inferior class in 
addition to his wife equal in caste to him, the rule of selection is in favour 
of his son by the latter by reason of his mother being of a hjgher class, or 
having the rank of patni. 

It is argued by the plaintiff’s pleader that the Sudras are all of one 
caste, though they belong to different su)>-di Visions. It is so for the purpose 
of permitting a marriage between a man of one sub-division and a woman 
of an inferioi' sub-division, but it does not follow that thc^re are no grada- 
tions in respect of caste, status or rank. Surely, it cannot be said that 
there is no distinction between a man of the purest Vellala or Mudali 
caste, and a woman of the Palii or Shanar or todd> -drawer’s caste, though 
their main caste is that of Sudras. The ancient conception of Sudras as one 
of the four leading classes has attained a considerable extension after the 
Dekkan and Southern India came within the pale of ancient Hindu law. 
The ancient Brahminical theory was that [487] all the Sudras were 
intended to do service for or to be the servants of the regenerate classes. 
But this soon vanished when the class of Sudras came to embrace in it 
kings, rajas, provincial chieftains, aristocratic classes and numerous non- 
ary an tribes, independent and influential, with peculiar marriage Customs 
and with peculiar notions of the incidents of a legal marriage. It is noto- 
rious that Sudra rajas and zemi;ndai3 often imitated Kshatriya kings in 
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meny respects, cspeeitill} us ifegards tlic iiuniber aiifl lank ot wives fcliey 1894 
married und tlie ccincubines thev maintained March 

It IS not inipH;bable lliat the notion ol a seeondai> wife or a second- 2 

ary son came to pie vail arnon^ some Sudra zemindars by analogy to 

anuloina mainages among Ksliatiiyas The I'eal question is whether y^PPEL- 

there arc tiaces of such consciousness in the picsent ease The offspring i^^TE 

of the anuloma form of maiiiage, wheie the mothei was of a caste interior ClVIL. 

to that of Ins tathei, was not equal in caste to his fiitliei If his lather , 

was a Kshatina and his mothei v\as a Vuisxa, though they might legally I7M.422. 

manv, the wife did not acquire the status ol a Xsliatiiya ladv, and the 

son boin of her, though legitimate, had not thi' caste, status oi rank of a 
Kashtriya, but had an intei mediate caste and status Ht‘ was called 
mahisya,’ and as compared vMth the son b\ a Kshatiiva wife, he was 
only a secondaiy son (Sec Brindavana \ Rudlmnnun (1) ) In the same 
way, it inav be that the ])l.imtifF’s mother, Xagainmal, was, b\ leason of 
hei descent from a man of the Kunibla caste and a woman of the Volhila 

caste, of inferior caste In this vi-ew’ the Panvaia caste is inferioi to the 

Kumbla Totti;\a caste, as found by the Sub-Judge though then mam 
caste IS that of Sudias It is notewoithy that when a special form of 
marriage is adopted to denote the wife’s inleiioi caste or class, and she is 
since treated in the husband's family diffeiently from a wife of equal class 
maiiied b) the pure caste iitual without the use of a daggei , the reason- 
able explanation is that she was taken and tieated as a secondary wife 
not having the rank of pntni within the meaning of the text of Manu 
(Chaptei IX, 85 to 87) 

The next oi third point lor deteiminatioii (louith issue in the Lower- 
Court) 18 whether there is a custom prevailing among the Kumbla zemin- 
dars, to which adinittedl;v the paities belong, that the son by a senioi u'lfe 
has a prior right ot succession to a son by [ 438 ] a junior wife, althuugh 
the lattei may be the elder sin, scniorit\ leteiring to the date ot mairiage 
find not to the age ot the wafe It is admitted in this cinje that the defend- 
ant’s molher was married before the plaintiff’s mothei, but the alleged 
custom IS not in accoi dance with the ordinarv law' of succession .anong 
Hindus where primogeniture is the rule iiiespcctive of the seniority of main- 
.ige ol the mothers The law h.is so been cleaiK declared by the Privy 
Council in naniahihshmi Ammall v Sivauantha Peiittnal Svthurayar (2) Rjid 
Pedda RiUH(ii>fnt Nayanivaru \, Banyixri Scuhamniu Nayanivatu (3) It, 
fcherefoie, lies on the defeiidan,t to prove the special lainily custom It 
must be borne in mind that the contest heie is betw'een two wives, neither 
ot which was the hist married wife oi ‘ patfenm.i streo ’ as the first or royal 
wufe IS called Several instances have been given in evidence w'heic 
a \nuiiger son by the ' pattama stiec ’ has taken precedence of an eldei 
son h\ a Hubse(|uent wife, but those cases are not to the point in this case, 
and all the evidence in regaid to them must be i ejected as irrelevant 
The first married wife, as Mr Maxiie points out (Hindu Law, para 87), 
has precedence over the others and her fiist-boin son over his half-brothers, 
because a pcculiai sanctity seems to have been attributed to the first 
mninage as being that which was contracted fiom a sense of duty and 
not merely for personal giatification, and it may be that among certain 
classes of people, the preference shown to liei first-born son was extended 
to other sons born of hei , so that it would not be fair to treat the case of 
her sons .is on a par with the sons of subsequent wives It is as between 
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tlM such wives that the question of custom niiist be considered here. This 

March eliminate from tlie recond all the evidence which was confined t© the 
2, competition between a son of a ‘ pattama strec ’ and of a junior wife which 
forms the major portion of the evidence. The evidence adduced in support 
Appel custom falls under three classes. 

LATE First, statements giving the opinions of deceased pei*8ons who are 

Civil, likely to know* of its existence; second, similar opinions by living persons, 

- - HUd third, particular instances in which the custom was recognized and 

17Mi422* acted on. Under the first class, the evidence was naturally documentary, 
and much of it .was either irrelevant for the reasons above stated, 
or inadmissible for reasons now to be [ 489 ] stated. Section 32 (Clause 
4) of the Indian Evidence Act, which allows of the admission of 
such evidence requires that it should have been given before any 
controversy as to such custom had arisen; and the statement must 
refer to a custom or matter of public or general interest, and not to 
a particular case or instance. Now, to take the documents exhibited 
under this head in their oixler of date, we find Exhibits XNVI a and b, the 
opinions of the zemindars of Valayapatti and Erasakkanayakanur taken 
in 1826 inadmissible, as they refer only to the line of descent in their own 
particular estates, and they are irrelevant as they contemplate the case 
only of the first and a second wife. The next Exhibit are the XIX series 
(a to r), opinions taken in 1849. with reference to the succession in the 
Perayur zamindari. These are objected to on the score that they were 
taken after controversy arose, but we find this not to be the case. The 
correspondence on the subject is to be found in Exhibits XXXIII series, 
and it shows that there was only a doubt whether the younger son by 
a senior wife should succeed before an older son by a junior wife. The 
Collector held the. opinion that by custom the younger son should 
succeed and the Court of Wards being doubtful directed an enquiry to be 
made as to the custom, and it was found that it prevailed, and it was 
accepted and acted on. There had been a difference of opinion by the 
pundits who were at first consulted, but there was no dispute such as to 
render the evidence inadmissible. In order to effect this “ there must be 
“ not merely facts which may lead to a dispute but a Us mota^ or suit, or 
“ controversy preparatory to a suit actually commenced or dispute arisen 
** and that upon the very same pedigree or subject-matter which eonsti- 
“ tutes the question Jn litigation.’' (Taylor on Evidence, page 556). The 
competition in this Perayur case was betwveen the second wife’s son aged 
2 and the eighth wife’s son aged B, and opinions then taken are, there- 
fore, relevant in the present case, so far as they refer to the general custom 
and to a contest between sons of wives other than the first married wife. 
All the persons, who gave them, are proved to be dead, and their original 
statements have been produced and proved in order to avoid the objection 
taken in the Urkad case that the originals had not been produced and 
proved. But some of these opinions must be rejected on other grounds. 
Thus the opinion of the Thevaram zemindar in Exhibits XTX and XlXa 
is inadmissible, as the opinion of a deceased person because it refers to the 
t«0] rule of succession in his own particular zemindari only. The 
opinion of the Bodinayakaniir zemindar in Exhibits XIX5 and c is 
inadmissible for the same reasons; so also is the opinion of the zemindami 
of Thottapanaickanur in Exhibit XIX/ and those of the zemindar of 
Kannavadi in Exhibits XIX; and k, and of the zemindar of Mambarai in 
Exhibits XlXq and r. The opiniop of the zemindar of Erasakkanaya- 
kanur in Exhibit XIXl is irrelevant, as it refers only to the case of the 
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senior wife, as well as only to the particular estate Excluding these we 
have left the opinions of five zemindars, namely, those of Pulyyikulam 
(Exhibits XrX d and e), of Uttapanaickanur (Exhibits XIX g and h), of 
Gandamanaickanur (Exnibits XIX m), of Kadavur (Exhibit XIX n) and of 
the Edayakottai (Exhibits XIX o and p) all speaking to the general custom 
among Kumblii zemindars of the son by a senioi wif(‘ taking the siiccession 
in preference to an older son by a junior wife 

The next documents in time are in connection with the A'^irupakshi 
ease in 1853 (Exhibits XXXIV senes) The opinions therein given are 
irrelevant, as the son by the second wife who succeeded to the allowance 
was the oldest of the surviving sons 

The last batch of opinions forming the second niain-slav in pioof of 
the custom \vere in 1875, and aie to be found Jii Exhibits XII a to k 
series, but we find one and all of them inadmissible, as the statements w'eie 
undoubtedly made after controveisy had begun There was a dispute as 
to the succession in the Eodinayakanur estate like the dispute in the pveseni 
case as to wdiether (he youngei son b^ the fifth wife was to be pieferred 
to the elder son by the sixth wife The Couit of Wards lecognizcd the 
right of the younger son, whereupon a suit was hi ought on behalf of the 
elder son in original suit Xo 5 of 1875 on the file of the Subordinate Couit 
of Madura. The Collector, as Agent of the Court of Wards, was made a 
defendant in the suit, and, in forwarding a copy of the plaint in the suit 
to the Court of Waida, applied foi instructions to defend the suit This 
was on the 13th July 1875 (vide Exhibit XXXVlIa), and it was after 
this the opinions were called for as appears fioni the Collector's letters 
(Exhibits XII 6, d, /i, and XVII) wdiich are dated in August 1875, and the 
opinions given are, of course, all of subsequent dates There are other 
grounds on which these .statements that have been used m evidence are 
inadmissible, sucli as that some of them are copies, their correebneas as such 
also not being proved, but it is sufficient to i eject them all [Ml] on the 
broad ground that they were not given ante hi mu motam This closes the 
first class of evidence adduced The second class consists of the opinions 
of livmg persons as to the general custom, and they aie admissible undei 
Section 40 of the Indian Evidence Act Theio are three such opinions, 
as are relevant in this case, those of the defendant’s nineteenth, twenty- 
fourth and sixty-second witnesses The nineteenth defence witness says 
In ease the first wife had no sons but the second and thud w'lves had 
sons, the son of the second wife, even though younger m age, would 
'* have the right to the succession, and so on according to the order 
** of wives The rule of succession stated by me is applicable 

'* to all divisions of Kumblas,’’ and this follows the opinion he gave in 
1875 as a Kumbla zemindar (vide Exhibit XVII a). The twenty-fourth 
defence witness is a Kumbla of the Thevaram zemindan, and he says 
that “ the succession in the case of Kumbla zemindnis is regulated b> 
** the seniority of the mother irrespective of ages of the sons The sixty- 
second defence witness is the father of the first w'ife ot the late zemindar 
of Saptur, the father of the pftrties to this suit, and lie states as follows 
“ Among our Kumbla-^emins the right of succession is accoiding to the 
order of wives What is meant by the order of w’lves is that should 
“ there be a son to the first wife, the right of succession goes to that 
“ son, but, if there be no son to the first wife, and the second wife has 
" a son, it goes to that son It is this what I mean by order Even 
** if the son of the second wife is older thap the son of the first wife, that 
** right of succession is only tQ the first, wife's son. Similarly in the caw 
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“ of the sons of the other wives.’* The evidence of the defendant’s 
eighteenth witness is to the effect that the sons of the eldest wife succeed 
one after another, of which there was an instance in his own zemindari, 
but this does not apply to the matter in question as it relates only to the 
rights of the sons by the first married wife. 

The third class of evidence offered in proof of the custom consists 
of particular instances, in which it was observed evidence which is admis- 
sible under Section 13 of the Indian Evidence Act. The Perayur and 
Bondinavakanur cases referred to above are instances distinctly in point. 
In the former case the son of the second wife being only 2 years of age 
succeeded in preference to the son of the eighth wife who was 8 years 
old, and in the latter case, the younger son of the fifth wife took the succes- 
sion in [442] preference to the elder son by the sixth wife. But there is this 
to be said with regard to the latter case that the elder son was an idiot 
and might have been disqualified on that ground alone, although the con’es- 
pondence (Exhibit XXXVII) shows that the right of the younger son was 
recognized on the strength of the custom Beside these clear instances, 
evidence has been adduced to prove similar instances in other zemindaris 
of the same caste, but as all of them appear to relate only to the case of 
the first married wife or ‘ pattama stree,* they must be reiected as 
irrelevant for reasons already stated. Thus the case in 1861 in the 
Andipatti Poliem (Exhibit XXXV series) was between the son of the 
senior wife, and the son of the second wife, there being only two wives, 
and it was the same in the Uttapanaikanur case in 1866 (Exhibit XXXVI) 
to which defence witnesses Nos 20 and 21 speak. The instances given 
by the oral evidence of the witnesses Nos. 18, 19, 26 and 41 for the 
defendant also all refer to the sons of the first married wife, so that under 
this head of particular instances we have only the two instances of 
Perayur and Bodinayakanur as applicable to this case. But it must bo 
remarked that cases of competition between the sons of junior wives 
in so small a community as the Kumbla zemindars are, must of necessity 
be, of rare occurrence when the son or sons of the first married wife 
always take precedence as much of the evidence shows they do. 

The general result of the evidence as to the custom set up is that 
we have the opinion of five deceased persons and of three living persons 
plus two well-authenticated instances of its observance in proof of it, 
while there is nothing whatever on the other side to disprove it. It was 
contended for plaintiff that there was aij instance in this Saptur zemin- 
dari itself where the son of a fourth wife succeeded in preference to the 
son of a third wife in the fact that in 1803 Vada Kamaya Naik, son of a 
fourth wife of his father became zemindar after his elder brother by the 
first wife was hanged, in preference to Bangaralinga Kamaya Naik, a son 
of the third wife. 

Assuming these facts to be proved by the genealogical table (Exhibit 
XXV) and by the evidence of the plaintiff’s first and forty-first witnesses, 
and that Sangaralinga Kamaya Naik, the son by the third wife, aftemards 
succeeded Vada Kamaya Naik, son by the fourth wife, as shown by 
Exhibit TTT, they do not prove the circumstance they are used for. In 
the first place Vada [443] Kamaya Naik was treated by the Government 
as the Istimrar zemindar by its sannad SSS after his brother had been 
executed, and it may have been an act of State and not a case of succes- 
sion but one of selection; and in the second place, there is nothing to show 
that Sangaralinga Naik was thon^born. lie might have been oorn long 
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after his brother had been recognized as the zemindar by the Govern- 1894 
ment The evidence then being all one wav. and extending back as far IVIarcii 
as living inemoiy and existing recnids go, can the custom be found to be 2 

sufficiently established accoiding to the standaid laid down by the Privy 

Council m Rarnahilcfihmi A)nmal v Sivanmifha Perumnl Scthurayar (1) Appel- 
It IS of the essence of special usages modifying the ordinary law of siicces latk 
S ion that they should be ancient and invaiiable, and it is fuither essen- QyiL 

tial that they should bo established to be so by clear and unambiguous 

evidence It is only by means of such evidence that the Courts can 17 m . 422. 
be assured of their existence, and that they possess the conditions of 
antiquity and certainty on which alone their legal title to recognition 
depends ” Xou , out of the mass of evidence adduced, that which we 
have alone admitted as stiictly applicable in this case is undoubtedly cleai 
and unambiguous in favoui of the alleged custom, and its antiquity and 
certainty seem to be proved as well as they can be among a set of people 
so absolutely lawless as these pohgars were in former days In respect 
to its certainty the opinions are imanmious, and are supported by two 
actual instances, while no opinion has been adduced against it, nor anv 
instance given of a departuie from it And m respect to its antiquity it 
IB spoken to as an old established rule, ' wffiereof the memory of man 
runneth not to the contrary ’ so far as is shown to us 

In these cii cuinstances we consider that the custom has been clearly 
proved to be ancient and invariable, and therefore one that our Courts 
must recognize We accordingly confirm the finding of the Subordinate 
Judge in this matter 

The next question in the case is the fifth issue, namely, whether, on 
the death of the last zemindai, his full -brother, the defendant, is entitled 
to succeed to the zemindan, w'hich is admittedly an ancestral, impartible 
estate held by onl\ one member of the family [M4] at a time, in prefer- 
ence to the plaintiff, his half-brothei The Suboidinate Judge decides it 
in the negative, and, in that opinion, we concur [Their Lordships here 
lepeated verbatim that portion of the judgment m Syhramanijn Pandya 
Cholxka Talavar v Siva Subramanija PiUai (2), wdiich commences with 
the word ' apait ’ in the second line of the second paragraph on page 325 
of this volume and ends with the word ' succeed ’ in the last line of the 
fourth paragraph on page 334 ] 

The last points tor our determination are matters of detail in regard 
to what properties in Schedules C, I) and E of the plaint are to be consi- 
dered as partible betw’een the pramtiff and the defendant. 

Schedule C lefers to the ' paniiai ’ lands, and the Sub- Judge has 
given excellent reasons for holding that such of them as weie acquired 
by the grandfathei of the parties aie not partible, but must be considered 

as appurtenant to the /emindari, but he has held that those acquired by 

the father are partible It would appear that the Sub-Judge has here 
eired in treating the father as the last holder of the estate, because exact- 
ly the same reasons which he gives for holding the acquisitions of the 
grandfather to have been incoiporated in the estates apply with equal foico 
to the acquisitions of the fathei They all alike descended to the last 

holder, the brother of the parties to the suit The principles is laid down 

in the judgment of this Court in Lakahmipnti v Kandananu (3), that it 
is a question of intention wdiether the zemindar, for the time being, who 
acquires fresh lands, means to incorporate them with the zemindari or to 

(i) 14 MT.A 570 (58s) (2) 17 M (3) ^1 54 
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treat them as separate private propoi-ty. His object in acquiring them as 
private property could only be for the purposes of alienation, and the 
presumption is that if he does not alienate them in his lifetime or by 
testamentary disposition his intention was to add them to the estate. 

For this and the other reasons discussed by the Sub- Judge upon the 
evidence in the matter, we are of opinion that all the lands comprised in 
Schedule C were merged in the estate proper and are, therefore, not partible. 
The properties in Schedule D are ryotwari lands and house properties, 
and we see no leason to differ from the Sub-Judge’s finding in respect to 
these, namely, that items Nos. I to 8 being lands not situate within the 
zemindari, were [MS] distinctly the private properties of the zemindari, 
and therefore partible, while the other items Nos. 9 to 15 were appurtenant 
to the zemindari as palaces and places of residence, &c., and therefore 
impartible. Schedule E relates to moveables which we agree with the 
Sub- Judge in finding to be partible, as the rule of impartibility applicable 
to zemindans does not extend to the personal property h'ft by a zemindar 
(}faharaiulun Garu v. Rajah Row Panfulii (1) ). 

The result of our decision is that the appeal of the plaintiff is dis- 
missed and the Sub- Judge’s decree is confirmed in all respects excepting 
as regards some of the ‘ pannai ’ lands ^comprised in Schedule C of the 
plaint which are now all declared to be appurtenant to the zemindari, and 
plaintiff has therefore no right to share therein. The Lower Court’s 
decree will be modified accordingly, and the proportionate costs there 
decreed payable by the defendant to the plaintiff will be reduced by that 
extent and added to the proportionate costs payable by the plaintiff to the 
defendant. 

The appeal of the defendant is otherwise dismissed. In regard to 
costs in this Court, we shall leave each party to bear his own, each 
having failed on the main grounds of his appeal. 
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Before Mr, Justice Muttusami Ayyar. 


Sbsham Patter and another (Plaintiffs), Petitioners v. 

L. S. Moss (Defendant)^ Respondent.* 

[8th and 12th December, 1893 and 5th April, 1894.] 

Indian Railways Act — Act IX of 1890, Sections 72 and 76 — The Carrier*s Act^Act 
III of iS6s-’Indian Contract Act IX of 1872, Sections 151, 152 and 161— Liability 
of Railway Companies as Bailees. 

Subject to the provisions of Act IX of 1890, the responsibility of Railway 
Companies for loss of goods delivered to them for carriage is that of a bailee 
under Sections 151, 152 and 161 of the Indian Contract Act In a suit for 
damages occasioned by such a loss, the plaintiff need not prove how the lo«;s 
occurred, but on proof of the loss, the Company will, in absence of proof of any 
ground upon which it can be exonerated, be liable as a bailee. 

[M6] Petition under Section 25 of Act IX of 1887, praying the 
High Court to revise the decree of V. Kelu Eradi, District Munsif of 
Palghat, in small cause suit No. 839 of 1892. 

♦Civil Revision Petition No. 655 of 1892. 

(I) 5 ^.H.CR. 31. 
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The faots of the case appeal HiithcieiitJ\ for the purpose of this report 
from the judgment of the High Court 

Mahadeva Ayyar, for petitioners. 

Barclay, Morgan (f On, for respondent 

JUDGMENT 

Under Section 72 of the Indian Railways Act, the responsibility of 
the Railw ay Company for loss of goods delivered to be earned by the 
Railway is, subject to the provisions of that Act, that of a bailee under 
Sections 15 i, 152 and 101 of the Indian Contract Act Under Section 76 
of the former enactment, it is not necessaiy for the plaintiffs to prove 
hoyv the loss was caused Act III of 1865, Sections 8 and 9 are declared 
by Section 72 not to affect the lesponsibihiy of the Rnilwa> Company as 
defined by the lattei section The plaintiffs must show in the first 
instance the alleged loss or deficiency, and then the Railw'ay Company will 
be bound to show^ that the loss occurred under circumstances which would 
exempt a bailee from responsibility foi it 

The District INFunsif finds that the plaintiffs’ allegation that the bags 
of peppei were cut open and their contents weie exti acted whilst they 
remained in the custody of the Railway Company is not proved Advert- 
ing to the several possible causes of the loss on which the defendant 
relied, he finds that they aie not made out, but as regards the carelessness 
of the weighing cleiks, he does not lecord a distinct finding He eventu- 
ally dismisses the suit on the ground that the jihuntiffs did not prove their 
allegation that the bags of pepper weii‘ cut oj>en and their contents extract- 
ed The District ^lunsif has not tiied this suit with lefeieiice to the 
requirements of the Railvyav Act and recoided distinct findings as to 
whether the quantit\ delivered was proved to be wdiat is alleged in the 
plaint, or whether the quantity enteied in the toiw aiding note in excess of 
the quantity delivcied is due to a mistake on the part of weighing clerks, 
and as to ydiether the Railway Company has pioved an} ground upon which 
they can be exonerated from liabilit} as bailees He w^ill submit distinct 
findings on the questions mentioned above upon the evidence on record 
yvithiii three weeks of the re-opeiiing of the Coui-t aftei the Christmas 
vacation, and seven days will be allowed foi filing objections after the 
finding has been jiosted up in this Couit. 
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[M7J APPELLATE CIVIL 

Before Sn Arthiir J. H Collins, Kt , Chief Justice and 
Mr Justice Parker 


Marian Pillai A^D others (Defendants Nos. 1 , 5 and 0), 
Appellants v Bishop of Mylapore and another 
(Plaintiffs), Respondents * 

[23rd, 24th July and 3id August, 1894 ] 

Dharniakartas' or headmen of a Roman Catholic Church — Legal powers thereof 

The appointment of a committee of headmen oi dharmakartas in a Roman 
Catholic Church by the Bishop to assist the Vicar in the secular affairs of the 
church gives the members of such committee no right to close the church or 
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oust the Vicar, and still less to appoint a priest not under the discipline and 
obebience to the Church of Rome. 

[R., 13 Ind Cas 549=24 ML J 630 (635)=(1912) M W N. 152] 

Appeal from the decree of Shephard, J., silting on the original side 
of the High ('ourt in civil suit No. 48 of 1891. 

The faots of tlie case appear sufficienth for the purpose of this report 
from the judgment of the High Court. 

Shephard, J , gave judgment for the plaintiffs, and the defendants 
prefeiTed this appeal. 

Mr. W. Grant , for appellants. 

Mr. Kern an and B. F. Grant, foi respondents. 

JUDGMENT 

The church which is the subject of dispute is called the Church of 
the Blessed Virgin Mary of Assumption, and is situated in Big Parch erry 
in Black Town. Jt appears to have been built about 1640, and in the 
list of Eoman Catholic Churches (Exhibit C) it is described as supported 
by the See of Saint Thome and by private contributions. There is no 
endowment, and as far as can be gathered it was built by Native Christians 
with the assistance of a Mr D ’Souza, a rich Portuguese merchant. 
There appear to have been quarrels from time to time about its manage- 
ment, but for a long time — at an} rate more than a cen(ur\ — it has been 
within the jurisdiction of the Bishop of Mylapore. At the time of the 

concordat between the Pope and the King of Portugal in 1886, it was 

placed within the territorial jurisdiction of the [448] Archbishop of 
Madras. But, subsequently by a decree of 1887 it was transferred back 
again to the jurisdiction of the Bishop of IMylapore 

The present suit is by the Bishop of Mylapore and the Vicar of the 

church. It appears that the defendants who style tliemselves church- 
wardens or dharmakartas — they claim to be hereditar\ dharmakartas — 
have taken forcible possession of the church and its propeHy. They claim 
a right to dismiss the vicar, to appoint a schismatic priest, to exclude the 
Bishop of Mylapore and the present Vicai' from the church at their 
pleasure, and in fact they maintain that the proprietary right of the 
church IS vested in them, and that the building is their own property. 

It is not denied that for 250 years the church lias been used for the 
purpose of divine worship according to the doctrine and discipline of the 
Church of Beane. Not a scrap of evidence exists to show^ tliat defendants 
are proprietors of the building in the sense tliat they might devote it to 
any other use than that for which it has been dedicated since it w’as built. 
Nor is there any evidence to show that defendants or any of them have 
succeeded by hereditary right to the office of church-wardens or dharma- 
kartas. There is no evidence of endowment or of the constitution of a 
trust, and if the defendants are wardens and trustees of the church, it is 
mainfestly absurd to allege that they in such capacity are at liberty to 
use the property entrusted to their care for purposes not only inconsistent 
with, but antagonistic to the objects of the trust. If, therefore, the defend- 
ants are church- wardens, the Court would be justified in removing them 
for such acts as seizing the church by force, expelling the Vicar, repudiating 
the ecclesiastical authority of the bishop, and claiming the right to appoint 
a ^hismatic priest. But in order satisfactorily to determine the rights 
of the parties, it is necessary to consider whether the defendants are 
dharmakartas at all, and, if so, what are the limits of their powers. 

»io 
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It is evident that foi moie than a centui} — at any late from 1792 — some 
of the Native Christians, under the designation of headmen, dharmakaitas 
or directors, have been associated with the priest in charge in matters 
relating to the upkeep of the fabric and the keeping of the accounts of the 
church It is not denied bj the plamtiffb that there has been such a 
committee of directors, but it is contended that ^hese headmen or directors 
have been appointed b} the bishop to assist the vicar, [H9] and that 
they are in no sense pioprietois of I he church, and no trust property iB 
vested m them 

Exhibit B lb an edict issued b} I he then llishop ot M;ylapoie on the 
lOtli August 1792 It shows that in earliei times, when tiie cliurch was 
under the authority ot the Capuchins, the superioi of that order was at 
liberty to nominate directors subject to the approval of the Bishop ot 
St Thome The edict goes on to lecite that various inisappiopiiations and 
speculations have be(‘n committed by different headmen, amounting in 
all to 1,974 pagodas, which sum is ordered to be recoveied trom them 
Seventeen directors arc appointed for the 1 unctions of the said chapel, 
and it IS provided that m the event of a vacanc^ by death or othei cause, 
the supenor shall nominate any diiectoi loi the appioval of the bishop 
The care of the money received by subaciiptions, ic , is vested in the 
supenor, the president of the committee, and two of the headmen, and it 
18 provided that disputes shall be settled by the body of the directors, 
wlioae decision, however, shall not be effectual it not m confoimity with 
the opinion of the reverend superior 

The position of the diiectois as shown in this document is consistent 
with that shown in Exhibit O This is a petition presented to the Episcopal 
Governor of Mylapore by the Pariahs of Big Parcheriy, dated the 27th 
May 1817, and the order theicon In the petition the Paiiahs state that 
by a special miracle they liave obtained possession of the church from the 
Reverend Jaao Fidehs, and in oidei that the Christians may not be 
deprived of divine vorbhip, the petitioners, as dliarmakartas of the chuich 
and describing themselves as " regularly appointed by the Bishop of 
St Tliome and by youi Lordship,'’ pray that the cliuich may be reopened 
for mass and divine seivice In the oidoi dated I ho 29th May 1817 the 
Episcopal Governor gives a certificate authorising the opening of the church 
and appointing a Vicar for the same. 

Exhibit V is a letter from the Vieai -General ot St Thome, dated the 
9th October 1871, cancelling a .rule that had been issued by the directors 
of the church and ordering that the lulo which had been previously in force 
shall be observed This letter is addiessed to Marian Pillai and other 
dhaiamakartas ot the ehui*ch and show.s that the discipline which was 
existent in 1792 and 1817 was still observed This pastoral letter refers 
to an arrangement [460] foi the conduct of church affairs dated the 30th 
June 1830 which had been made by Bishop Texeira, but this document 
was not produced A document which was alleged to be a ti-ue copy of 
that arrangement w^as produced by the defendants, but we will consider 
this later on in dealing with the defendants' documents Exhibit L is 
another pastoral letter from the same Vicur-Geueral, dated the 4th July 
1872, giving directions to the headmen regarding the monthly meeting 
and the income of the church Exhibit Q is a lettei , dated the 25th 
January 1873, addiessed by Marian PiUui as cliiiich-w aiden to the Vicar- 
General complaining of the conduct of the Vicar and his ecclesiastical 
superiors and claiming that beyond pei forming the seiwices of the church 
the Vicar has no further power, but tnat the administration of it is vested 
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in the church-wardens. Upon this letter the Vicar-General has endorsed 
the following order: “I do not acknowledge any authorized churoh- 
“ warden in the Church of the Blessed Virgin Mary of Assumption, Big 
“ Parcherry, which was by mutual consent gf the headmen and dharma- 
kartas put in 1840 under the control of the prelates of the Bishopric of 
St. Thome for onerous title besides the present headmen, president 
‘‘ confirmed by me and dharmakartas who obey my orders.” Two of the 
documents produced by the defence. Exhibit XXI, dated the 5th January 
1831, and Exhibit XIX, dated the 14th November 1847, go to confirm the 
contention of the Bishop as to the position and duties of the headmen, 
president and directors of MathuranaiyagiammaTs chui*ch. 

Passing now to the documentary evidence adduced by the defendants, 
we find that it is of two kinds, first, documents adduced in order to prove 
that the ecclesiastical authorities have admitted the claims made by the 
defendants, and, secondly, documents from which it may be sliown that 
defendants have asserted their rights. 

In the first class are Exhibits VI, J\' and VIII. Exhibit VI purports 
to be a Tamil translation of the agreement of the 30th June 1838 
authenticated in 1871 by Father Amarante, Vicar- General of Saint Thome, 
which it is said was furnished to the headmen, together with letter IV, in 
which they were told that the original had been sent to the Archbisliop 
of Goa. The genuineness of both these documents is denied by the plain- 
tiffs, and the learned Judge has found that they are not proved to be 
genuine. We may observe, in the first place, that Exhibit VI purports to 
be a copy onlv; no reason is assigned why the original should not have 
[Ml] been procured either from the archives of the Bishop of Mylapore 
or from those of the Archbishop of Goa Nor is it clear why defendants 
themselves sliould not have made and kept a copy of the original 
document be)fore transmitting it to the Vicar-General. The learned 
Judge has set out his reasons for discrediting the document. It is 
ungrammatical and almost untranslateable, and its alleged contents are 
such as to raise a very strong presumption against its genuineness Bear- 
ing in mind the high state of discipline always maintained in the Roman 
Catli die Uhurch, it is inconceivable to us that a bishop of that church 
should really bind himself, in the event of his failing to follow the regula- 
tions of headmen appointed by himself, not only to forfeit his interest in 
the church, but to recall the vicar appointed by him. We have no 
hesitation in saying that the internal evidence of the letter is to us 
conclusive against its genuineness. Exhibit VIII is a letter addressed 
to Marian Pillai by the Vicar acknowledging receipt of the key of the 
harmonium and informing him that on his transfer from the church, he, 
the vicar, will return it. The letter concludes with the words ” and will 
subiect the rules of your church.” The contention of the plaintiffs is 
that these words are an interpolation, and the learned Judge has so 
found. We agree with him for the words added are neither grammar 
nor sense. 

Finding then that Exhibit VJ is improved, we find no trace of 
assumption of proprietary right in the church by the dharmakarthas 
until the letter (Exhibit Q) in 1873, and that claim was then repudiated 
by the Vicar-General. The next occasion on which we find it brought for- 
ward is in 1886, and on that occasion it was rather hinted at than 
distinctly stated. The year 1886 was, as we have before mentioned, tl^e 
year in which the concordat was ‘concluded between the Pope and the 
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Kmg of Portugal. Exhibit XVI ih a petition addressed by the church- 
wardens and congregation of this church to His Most Faithful Majesty the 
King of Portugal, in which the petitioners set forth their objections to the 
territorial boundaries fixed by the concordat and their strong attachment 
to the See of St Thome, whose jurisdiction over them, they pray, may be 
maintained But the last paragraph contains a hint that if the prayer be 
not granted, the petitioners may not submit themselves to the orders of the 
Pope and the King It is stated that should the five churches be possibly 
made over to the Irish missionaries, the members of the said churches will 
be under [M2] the painful necessity of seeking other redress As we 
understand these w^ords it is hinted that petitioners may have recourse to 
the Courts in British India to avoid submission to the authority of the Pope 
and of His Majesty This was followed on the 17th January 1807 by a letter 
(Exhibit XXVIII) from Marian Pillai to the Vicai -General in which the 
same threat is repeated Marian Pillai there states he cannot resist the 
removal of the priest, but he adds “ you must know that any interference 
" with the church and its property will be legally proceeded with For this 
" I must inform you that as soon as the orders for the removal of the priest 
" are known here the church will be closed ” Whether any action would 
have been taken upon these threats it is impossible to say , but the claims 
of the dharmakarthas were not at that time repudiated by the Mylapore 
Mission, possibly because, if the transfer was carried out, their control and 
authority exercised by them would have passed to the Archbishop of 
Madras We find, however, from Exhibit XXIX, that the petition was suc- 
cessful, and the church was re-transferred to the jurisdiction of the Bishop 
of Mylapore The conclusion we have come to, therefore, is that the docu- 
ments put foiward to show the admission of the defendants' claim of right 
by the Mylapore Mission are not proved to be genuine, and that the evidence 
only proves there has existed toi a long time a eommitit^e of directors 
appointed by the bishop and permitted to choose a piesident from among 
themselves, but whose orders were subject to the control of the bishop and 
the vicar 

It appeals to have been the duty ot thest‘ headmen to assist the priest 
in the secular affairs of the church, m letiirn foi which they weie allowed 
certain advantages in the payment of half-fees for marriages, funeials and 
other ceremonials We agree with the learned Judge that the appointment 
of such a committee could give the membeis theieof no right to close the 
church or to oust the vicar, and still less to appoint a schismatic priest 
not under discipline and obedience to the Church of Rome 

We dismiss the appeal with costs 

Branaon & Branaon . — Attorneys foi plaintiffs 

Pedroza: — Attcorney for defendants. 
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(483J APP'ELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Chaiuman, Onoole Ml’nxcipalitv (Defendant), Petitioner 
V. Mounsey (Plaintiff), Despondent.* [18th and 14th March, 1894.] 

District Mumcipahties Act (Madras)— Act IV of 1884, Section 55— Profession tax-- 
What amounts to an exercise of profession or the holding of office under the 
section. 

An officer, whose head-quarters are within a Municipality does not ipso facto 
exercise his profession or hold such office or appointment within the Municipa- 
lity so as to render himself liable for the payment of profession tax under 
Madras Act IV of 1884. Accordingly an officer who is not personally present at 
his head-quarters 111 the course of d^ty for a period of sixty days in the half- 
year is not liable for the tax under Section 55 of the Act. 

IF., 22 M. 145 { 147)=8 M.LJ. 164 .] 

Petition under Section 26 oi Act IX of 1887, praying the High Court 
to revise the decree of V. Subrahmanyam Garoo, District Munsif of Ongole, 
ill small cause suit No. 202 of 1892. 

Tlie facts of this case appear sufficiently for the purpose of this 
report from the judgments of AIuttusami Ayyar and Best, JJ. The 
District Munsif decreed in favour oi the plaintiff, and the defendant 
preferred this appeal. 

Krishnaswami Chetti, for petitioner. 

Mr. Brown, for respondent. 

JUDGMENT. 

Muttusami Aiyar, J. — This was a suit to recover back the sum of 
Ks. 25 which was illegally collected by defendant f 1*0111 plaintiff as profes- 
sion tax due by him to the Alunicipality for the year 1891-92. During 
that year, plaintiff held the office of 8ub-Collector of Nellore. Defendant 
is the Chairman of the Municipality in the town oi Ongole, which is the 
head-quarters ol the 8ub-Collector. His office buildings are at Ongole, 
but it has been found by the District Munsif, that during the year 
1891-92, he resided at Ongole and did his work there, except for 22 days 
in the first-half, and for 20 days in the second-half of the year. It is 
in evidence that he was appointed as the Acting District Judge of [464j 
Salem on the 15th June, and reverted^ to his appointment as Sub- 
Collector on the 19th September. It is also in evidence that he obtained 
permission to hold his office at Nellore for two months from October. 
It is clear then that save for the forty -two ' du} s mentioned above, he was 
in circuit and did his w'ork outside Ongole. It appears, however, that 
some clerk was left at the head-quarters when the Sub-Collector was in 
circuit, and that tlie wdiole office establishment did not accompany him. 
The question is whether upon these facts, plaintiff is liable to pay profes- 
sion tax under Section 55, Act IV of 1884. The material words “ hold 
office or appointment within the Municipality ” mean carrying on busi- 
ness there as the holder of the particular office. The intention was to 
place public servants like the plaintiff in the same position in which others 
are, who exercise their profession within the municipal limits. It is the 
nature of plaintiff’s duty often to go out on circuit, and if urgent w^ork out- 
side the Municipality requires his presence there for about six months, it 
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(jannot be said that he still works within the municipal limits The cause oi 
his liability is his participation in the benefit and convenience conferred b\ 
the Municipality upon those residing within the municipal limits Sec- 

tion 59 plaintiff is exempted from liability it be does not bold his office for 
sixty da)s or mote in any half-\eai‘ The contention that wheiever he may 
do business as Sub-Collector, h^ must be piesiimed to eaiT\ on such business 
at his head-quarters, is one to uhich I cannot accede as sound within the 
meaning of the Municipal Act, foi , under that enactment, it is an essential 
condition of liability that the profession should be exercised within the 
municipal limits The decision of the Distiict i\lunsif is light and this 
petition must be dismissed with costs 

Bert, J. — The only question foi decision in this case is ,is to the 
meaning of the words “ exeicised such calling oi held any such office or 
appointment within the ^lunicipahtv ” as used in Section 55 of the 
District Municipalities Act No IV ot 1884 (Madias) 

It IS conceded on behalf of the petitioner, the Chau man ot the Muni- 
cipality of Ongole (in the Nellore District), that it is onl> in case of the 
calling having been exercised oi office oi appointment held witliin the 
Municipality for a period ot not less than sixt\ days within a halt-yeair 
that the tax is payable, and it is not denied that dining each of the half- 
years in question Mr Mounsey , the countei-petitionei , did not personally 
exercise his calling or [488] liold office within the Municipality for the 
minimum period ot sixty days It is contended, liowe\eT, Unit as Ongole is 
the head-quaiters station ot the Sub-Collector ot Nelloie, and as Mi Mouu- 
sey held the appointment of Sub-Collector for more than the minimum 
period in each of the half-years, he is liable to pay the tax The question, 
therefore, is whether an officer, whose heud-quarteis aie within a Muni- 
cipality, IS to be considered ipao facto as exeicising his profession or calling, 
or holding his office or appointment, witliin such Municipality, although as 
a matter of fact he was absent from the Municipality and clischaiging the 
duties of his office elsewhere li the subordinates left in charge of the 
office at Ongole could be held to be doing the yub-Collectoi 's work, 
there would be ground for holding the contention on behalf of the Munici- 
pality to bo valid, on the principle of qui facU pci ahum facii pet hc But 
the Sub-Collector’s duties cannot be delegated by him to be done by his 
clerks His duties must be discharged by himself alone, and that at the 
place wheie he happens to hold his office fiom time to tunc* This inaj 
be anywhere within liis divisiop, oi even out of it, it saiictjoiied by the 
proper authorities As appears from the evidence in the present ease, 
Mr. Mounsey was absent for some tune ot the ])enod in question in the 
Salem district as Acting Judge of that distiict, for a poition of the period 
he held office at Nellore, with permission obtained from the Collector, and 
during other portions he was out on famine duty He consequently 
held hiB office in Ongole for not more than twenty-tw^o days during the 
first of the two half-years in question and for even a shorter period during 
the second of the two half-years 

I think that the District Munsif is right in holding that, under these 
circumstances, Mr Mounsey was not liable to pav profession tax to the 
Ongole Municipality for either of the two half-years in question 

I would therefore dismiss this petition wuth costs. 
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fM 6 ] APPELLATE CIVIL— FULL BENCH. 

Before Sir Arthur J. H, Collins, Kt., Chief Justice, Mr. Justice Muttusami 
Ayyar, Mr. Justice Sheyhard, Mr. Justice Best and Mr. Justice Davies. 


Kajaii of Venkatagihi {Defendant)^ Appellant v. Narayana 
Reddi {Plaintiff), Despondent.* [26th September and 
Ist December, 1893 and 28th February, Ist and 6 th March, 1894.] 

Registration Act — Act III of 1877, Section 49--Suit for damages for breach of con- 
tract to execute a lease — Production in eindence of an unregistered kabuliat to 
prove contract. 

Defendant entered into an agreement with the plaintiff to lease a certain 
property to him. The plaintiff delivered the kabuliat to the defendant and was 
put into possession of the property The defendant did not execute the cowle 
ajid did not register the kabuliat, and subsequently improperly deprived the 
plaintiff of his possession. Plaintiff brought a suit for damages for breach of 
contract : 

Held, on a question as to whether the kabuliat was admissible in evidence 
ha\ing regard to Section 49 of Act III of 1877, since it had not been registered, 
that, since the plaintiff’s action was not founded on an alleged title under a 
lease granted by the defendant, but was an action for damages for breach of the 
contract to execute the lease, the kabuliat was admissible in evidence to Drove 
the contract Hurijkfan Virji v, Jamsetji Noxvroji (9 B. 63) distinguished 
[F., 6 Tnd Cas. 6.U (635)=11 CLJ 548; 17 M.LJ 218; R, 35 M 63 (65)=8 liul 
Cs. 520=21 M L J 44=9 M L T. 142; 14 CW.N 65 (66); 15 CPLR 33 (36); 
5 fnd (as 615 (618)=7 M.L.T. 278, 11 Ind. Cas. 23; 17 Ind Cas 987=23 
M L.J. 652 (656)=12 .M LT. 579; 1 N.L.R. 47; 5 N.L.R. 70.] 

Appeal against the decree of C. Raniachendrier, District Judge of 
Nellore, in original suit No. 80 of 1890. 

The facts of the case appear sufficiently for the purpose of this report, 
from the order of reference and the judgment of the High Court 

The District Judge found in favour of th(‘ plaintiff, and Iht^ defendant 
preferred this appeal. 

Mr. Wedderhurti , Mr. Broivn, and KnshnaHanti Chetti, tor appellant 

Paitahhirama Ayyar, for respondent. • 

This appeal coming on tor hearing before the Chief Justice and Mr 
Justice Davies, the Coui’t made the following order of reference to the 
Full Bench. 

ORDER OF REFERENCE TO* THE FULL BENCH. 

This was a suit for damages sustained b\ plaintiff in consequence 
of the defendant fW'D having cancelled a kararnama. The facts of the 
case are as follow . The plaintiff put in a darkast in April 1889, offering 
to take in izara two villages in defendant’s zemindari for a term of five 
years from the 1st July 1889 to 80th June 1898 at a yearly rental of 
Rs. 1,400. This offer was accepted by tllfe Dewan on 24th October 1889 
(Exhibit IV, and see also Exhibit J). On the 30th November 1889, the 
plaintiff executed and delivered to the defendant’s agents the kabuliat 
(Exhibit VI), and an hypothecation bond for securing the first year’s 
rent (Exhibit VII), and was, on the same day, put in possession of the 
villages. On the 28th April 1890 the plaintiff gave notice to the defend- 
ant (Exhibit 0) to register the plaintiff’s kabuliat (Exhibit VI), and its 
counterpart, the cowle (Exhibit V). This latter document has not been 

* Appeal ]^o. 103 of 1892 , 
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executed by defendant The defendant took no notice of tins request, but 1894 

a few days afterwards cancelled the lease This cancellation, the District March 
J udge has found, was made \Mthoiit suibcient cause, and we agree with ^ 
him 

It will be obseived that Exhibits IV, V, VT and VII weie produced 
and filed on behalf of the defendant At the hcaiiiig oi the appeal the 

defendant’s counsel objected that ihese docunienta could not be considered 

for any purpose by the Court, as they were iinrcgisteied (Section 49 of 17 m . 456 
the Registration Act) No issue was laised on tins point 111 the Lower (FiB.)» 
Court The point referred to the Full TIench is, — can the Exhibits J, TV, M-t-. J. 
V, VI and VII be considered to asceitain the nature and teims of the 
contract made between the plaintiff and defendant for the purpose of 
assessing t)ie damages caused to the plaintiff by the wrongful act of the 
defendant or for any other and what purpose 

This appeal coming on for hearing before the P^ill Bench, the Couit 
delivered the following judgment 

JUDOISJENT OF THE FULL BENCH 

In the course of the argument it was agreed tliat the only document 
as to which any question of registration arises is Exhibit VI, the kabiihat 
signed by the plaintiff and givf.D to the defendant 

The question is whether that document, althougli not legisteied, can 
be admitted in evidence in support of the plaintiff's claim If the plaint- 
iff’s action was founded on an alleged title in virtue of a lease granted by 
the defendant, and his case were that as lessee he had been unlawfully 
ejected from the demised land, there can bo no doubt that the docu- 
ment VI could not be admitted m [MB] evidence The plaintiff 
would then be seeking to use it as evidence of a transaction affectiug im- 
moveable property But it is clear that that is not the case made in the 
plaint The plaint sets out the agreement for a lease of the village which 
was to run from fash 1299 and last for five years It is stated that certain 
things were done in pursuance of the agreement, among other things, that 
the plaintiff was put m possession Then it is charged that the defendant 
did not register the kabuhat and improperly depnved the plaintiff of 
possession The cause of action alleged is the failure on the part of the 
defendant to act up to the karar (? e , the agreement for a lease), and the 
improper resumption of the village 

It IB clear that the plaintiff does not assert his title undei the 
incomplete lease, and that he does complain of the breach of contract on 
the part of the defendant in refusing .to register the kabuhat and give him 
a cowle, and also in disturbing liis possession The not of the defendant 
in thus disturbing the plaintiff’^ possession is merely a part of the defend- 
ant’s conduct which the plaintiff complains ot ns a breach of the contract 
made with him It is not an essential part, for, if the plaintiff had never 
been in possession, he would have had his right of action 

Having regard to the language of Section 49 of the Registration Act, 
we think there is no doubt that the kabuhat, although not registered, is 
admissible in evidence to prove the contract We do not think it is 
necessary to refer to the cases cited except the case of Hurjivan Virji 
V Jameeiji Nowroji (1), as to which it has to be observed that although 
the plaint included a prayer for damages, the judgment makes no reference 
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1894 it. The decision cannot, therefore, be cited as an authority against 

March admissibility of a document in this case. 

In our opinion the answer to the question referred should be that 

the document may be admitted to prove the contract and the damages 

Full occasioned by the breach of it. 

Bench. This appeal coming on for final disposal after the expression of the 
opinion of the Full Bench, the Court delivered the following judgment. 

J,m.456 judgment of the division bench. 

M L. J. The undisputed facts in this case are that an offer made by 
the plaintiff to the Dewan of the defendant to take on [469] lease 
the village of Valaniaid attached to the defendant’s zemindari for a tenn 
of five years from the 1st July 1889 to the 30th June 1893 (fasli years 
1299 to 1303) at a yearly rental of Hs. 1,400 was accepted by the Dewan 
(Exhibit I) on the 24th October 1889. On the 30th of November following 
the plaintiff, as directed (Exhibit IV) executed and delivered to the 
defendant’s agents the kabuliat (Exhibit VT), and an li\ pothecation bond 
for securing the first year’s rent (Exhibit VII), and was, on the same day, 
under previous orders^of the Dewan (Exhibits J and R) put in possession 
of the village (Exhibits G and L). Disputes subsequently arose between 
the plaintiff and the ryots of the village, the plaintiff complaining that the 
ryots were, at the instigation of the village kamam, refractory (Exhibit 
XXI), and the ryots complaining that the plaintiff was oppressing them 
(Exhibits I and TI), the result of which was that the plaintiff’s lease was 
cancelled by beat of tom-tom in the village. A few days previously, that 
is, on the 28th April 1890, the plaintiff had given notice to the defendant 
(Exhibit 0) calling on the defendant to have the plaintiff’s kabuliat IV 
and its counterpart the cowle (Exhibit V), which had been prepared on 
the 80th November, registered, to which demand, however, no attention 
was paid. Those documents with Exhibit VII accordingly remain unre- 
gistered to this day — the cowle indeed never having been executed. The 
plaintiff now sues, by way of damages, for the loss he had sustained and 
w'ould sustain by the defendant’s failure to carry oh the contract of lease. 

The defendant contended, in the Low^er (^ourt, that the contract was 
not completed and was inoperative, as the lease had not been registered, 
and that the plaintiff had forfeited the benefit of the lease by his mis 
conduct. The District Judge found the contract was complete and thaf 
plaintiff had not by any conduct on his part worked a forfeiture of th(‘ 
lease, and aw^arded plaintiff as damagec for the breach of contract 
Rs. 3,470 as against Rs. 4,000 claimed by him. 

The defendant’s appeal is really urged on but two grounds. It could 
not be contended on the facts as already set forth that the contract had 
not been concluded, especially when plaintiff had actually been put into 
possession under it, and on the merits it could not be shown that plaintiff 
had committed any act coming within the forfeiture clause of the lease. 
He had acted within his rights in letting out fresh land for cultivation, 
which was in sub- [460] stance the ryot’s ^ievance against him. There 
was no proof that he unnecessarily harassed them. 

The chief ground of appeal then is that it was by plaintiff’s own 
default that the lease was not registered, and not being registered, evidence 
of its terms was inadmissible, and the other ground is that the damages 
decreed were excessive and too remote. 

The first of these points was not made im issue in the Lower Court, 
and consequently w’ns not argued tljere. The argument put forward here 
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is that the plaintiff could have re^stered tlie document O as embodying 
the terms of the lease, or he could have compelled the legistration of the 
kabuliat K by taking out process under Sections 36 to 39 of the Registra- 
tion Act, and, by thus failing to get the lease registered, evidence to prove 
its terms cannot be recevied according to Section 49 ()\ the Act The 
prohibition in Section 49 is that no document requirerl to be legistered 
(and, m this case, the lease being for tive \eHis, undoubtedh required to 
be legistered) shall be leceived as evidence of anv ti.insachon affecting 
immoveable property The real natiiie of this suit is fni comptuisation 
for disturbing the plaintiff m bis possession, and doing the necessary 
acts to entitle him to possession, such, tor example, as not executing the 
counterpart of the Igasc and duly registering it, so that the non-iegistra- 
tion IS itself part of the plaintiff’s (iause of action Tt mav be that to save 
himself lie could have adopted one of the couises suggested to effect 
registration, but that would not absolve the defendant tiom his liability, 
because the defendant’s was the pnniaiv liability The plaintiff has done 
all that it lay on him to do He hod executed liis muchihka and handed 
it to the defendant’s agent Tt was (hen left foi the defendant to execute 
the counterpart and hand it to the plaintiff The pioper answei, however, 
to the argument advanced is that this is not a suit bioughl upon the 
kabuliat and cowle (Exhibits VT and V), which, it should be noticed, yvcie 
not filed foi plaintiff pait of bjs c.isc but by defendant, but a suit 
upon a bleach of an implied contract by the defendant to do that wdiich 
it was necessaiy tor him to do in order to give effect to tli^ agreement 
he had entered into wuth the plaintiff The other uniegistered documents 
that have been put in showing the teinis of the lease, have not been put 
in to enforce the lease, in which case they would not have been admis- 
sible as evidence as they would have been evidence of a transaction 
affecting immoveable [Ml] jiroperty , but they must be deemed to have 
been put in simply as evidence of the character of the hi each of agieement 
by the defendant, and as a basis tor calculating the measuie of damages, 
neither of which things can, in the least, affect the land lying in the village 
of Vahimaid The first objection must, therefore, be disallowed We, 
however, thought it Hgbt to refer this point to a Full Bench, as it has 
never been diiectly laised and decided by this High Court In regard to 
the other objection as to the damages decioed, theie is no ground foi 
holding that the District Judge is ^roug either m bis findings of fact or 
the principles he has adopted in assessing damages 'He finds, on 
sufficient materials, that the phuntiff could nave made on an average an 
annual net profit of Rs 694 on his lease, and it is five times that amount 
for the five yeais’ term of the lease that he has iightlv decreed to plaintiff 
The plaintiff was as clearly entitled to prospective as to past profits in a 
suit for damages 

The appeal aeeordinglv fails, and iti is dismissed with ensts 
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APPELLATE CIVIL. 

Before Mr^ Juetice Muitusami Ayyar. 


Abboy Chbtti {Defendant), Petitioner v, Ramachandra Raxj and 
OTHERS (Plaintiffs), Respondents.^ 

[2nd and 7th February, 1894.] 

Promissory note — Negotiation — Whether an assignment by the payee of all his pro- 
perty including the note amounts to negotiation in the absence of endorsement. 

A promissory potc payable to payee or order cannot be negotiated by the mere 
assignment by tl^e payee of all his property including the note. Pattat Ambadi 
Marar v. Krishnan (ji M. 290) followed. 

(R., 28 M. 544 (545)-=l5 .XT L.j 384; 9 O.C. 174 (170); D.. 7 M.L.J. 231 (232).] 

Petition under Section 25 of Act IX of 1887, praying the High 
Court to revise the decree of S. Krishnasnnii Iyer, District Mimsif of Erode, 
in small cause suit No. 975 of 1891. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court. 

, [W2] The District Munsif decreed in favour of the plaintiffs, and the 

defendant preferred this appeal. 

Mahadeva Ayyar, for petitioner. 

Patfahhirama Ayyar and Venkatarama Sarma, for respondents. 

JUDGMENT. 

This case is governed by the decision in Pattat Ambadi Marat v. 
Krishnan (1), wherein it was held that an assignment by an agreement 
in writing of all the assignor’s property, including a promissory note, was 
held not to be sufficient to sustain a suit by the assignee on the note in 
the absence of an endorsement. The ground of decision is that a promis- 
sory note cannot be negotiated by the mere execution i of a deed of assign- 
ment. The right of suit did not pass to the plaintiffs by operation of law, 
for the company of which defendant was a member was wound up, and it 
is admitted that the plaintiffs’ firm derived its right from assignment by 
Exhibits B and C. The promissory note purports to be payable to the 
payee or order, and it is not denied that it a negotiable instrument. I 
set aside the decree, of the District Munsif, and direct that the suit be 
dismissed with costs. 


♦ Civil Revision Petition No. ^>66 of 1892. 
(i) M 290. 
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APPELLATE CIVIL— FULL BENCH 

Before Sir Arthur J H Colling Kt , Chief Justice, Mr Justice 
Mutfusami Ayyar and Mr Justice Shephard 


Kangasami Naickan {Plaintiff No 1), Appellant v Vakadappa 
Naickan and OTIIEIIS (Defendants), Hespondents * 

[11th December, 1891, 24th November, 1893, 26th Jnnuniy and 
7th March, 1894.] 

Code of Civtl Procedure— Act XIV of 1882, Section 539 — IV/icthcr a suit to remove 
trustee to a charitable trust lies under the Section 

A suit to remove a trustee to a charitable trust does not lie under Scclicn S39 
of the Code of Civil Procedure Narasimha v Ayy<an Chetti (i), followed. 

Per Shephard, J. — The language of Section 539 is in part borrowed from 52 
George III, cap, lOi (Sir Samuel Romilly’s Act) and the decisions upon that 
statute are in a measure reproduced in the section Section 539 should, accoid- 
ingly, be construed in the light of the decisions on that statute, so far as they 
are applicable [4®3] to the language of the section, and the statute having from 
the first been held to be inapplicable to cases m which the hostile removal of .1 
trustee IS required, Section 539 is likewise inapplicable to such cases 

[Dili, 20 A (51), 21 A 200 (203). 24 C 418 (425), 2 CLJ 431 (439). 2 CLJ 
460 (467), 5 OC 110 (112), Rel., 11 Ind Cas 728 (729)=21 MLJ 784; 33 
C 789=10 CWN 581, R. 21 M 406 (409), 23 M 28 (29)=7 MLJ 281, 5 
Ind Cas 729=20 MLJ 387 (390)=7 MLT 292=(1910) M W N 14; 7 Tnd 
Cas 868 (869)=8 ML! 357=(1910) M WN 500, 5 Ind Cas 515 (517)=7 M. 
LT 45, 9 MLJ 93 (97)] 

Appeal ai^inst the decree of H H O’ Fund I, Acting Distiict Judge 
of Trichmopoly, in original suit No 49 of 1809 

The facts of the case appear Hiitheiently loi the purpose of tins report 
from the judgments of the Full JJench of the Higli (^ouit 
Mr D'Rozario, foi appellant 

Uamachandra Hau Sahib, foi respondents, Nos 1 to 5, 7, 8, 10 and 11 
This appeal coming on for bearing before the Chief Justice and Mi 
Justice Wilkinson, the Coiiit made tlie following ordei of leference to 
tlie Full Bench. 

OuDEU OF iiEFEKENCE TO THE FuLL Bencti — Norasimha V Ayyan 
Chctti (1) was dissented from by two of the Judges who took part in 
Subhayya v Kiishna (2) Two other Judges have followed the opinion of 
the majority of the Judges in Suhbayi/a v Kushna (2) in two unreported 
cases, original suit appeal No 4 of 1891 and regular appeal No 199 of 
1887 Considering the difference of opinion that exists on the point, we 
lesolve to submit to a Full Bench the question “ whether under Section 
539 of the Civil rrocediiro Code a suit to remove a trustee will lie 

This appeal coming on for hearing before the Full Bench, the Court 
delivered the following judgments 

JUDGMENTS OF THE FULL BENCH 

Collins, C J — The question referred to the Full Bench for decision 
18 " whether undei Section 539 of the Civil Proceduic Code a suit to 
remove a trustee w ill he 
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There has been a great diversity of opinion amongst the Judges of the 
Madras High Court on this point. In Narasimha v. Ayyan Cheiix (1), 
Mr. Justice Keman and Mr. Justice Wilkinson expressed doubts whether 
Section 539 empowered a Court to remove a trustee, whilst in Suhhayya 
V. Krishna (2), Mr. Justice Muttusami Ayyar in a most exhaustive judg- 
ment reviewed the statutes and cases both English and Indian relating to 
the subject in question and came to the conclusion that Section 539 did 
not authorize the removal of a trustee. Best and Weir, JJ., took the 
opposite view and held that a trustee could be removed in a suit brought 
under this section. It appears to me that Section 589 of the Civil 
Procedure [M4] Code was drafted on the lines of 52 George III., cap. 101, 
commonly called Romilly’s Act, and the draftsman must have been well 
aware that it had been held that the Act did not not apply when the 
question arose as to whether a trustee should be adversely dismissed for 
misconduct. Is it probable, therefore, that if the Legislature intended the 
section to apply to a case where the removal of a trustee was in question 
that specific relief would not have been mentioned. The section enu- 
merates the specific reliefs that are given and the first is appointment of 
new trustees under the trust. We are, however, asked to add words to 
the section and to say that the Legislature intended to give the power to 
remove adversely a trustee, although the Legislature refrained from saying 
so. The words granting such further or other relief as the nature of the 
case may require ” cannot, under the recognized rules of construction, be 
said to give a Court the power to remove a trustee. 

The words of a' statute cannot be construed contrary to their meaning 
as embracing or excluding cases merely, because no good reason appears 
why they should be excluded or embraced; see Pike v. Hoare (3) per 
Lord Northington, per curiam in Dean v. Reid (4). The duty of the 
Court is not to make the law reasonable, but to expound it as it stands 
according to the real sense of the words: — see pe,r Grcsswelly J., in Biffin v. 
Yorke (5). It is far better, says Lord Campbell in Coe v. Lawrence (6) 
that we should abide by the words of a statute than seek to reform it 
according to the supposed intention. 

I agree with the dictum expressed by the Judges* in Narasimha v. 
Ayyan Chetti (1), and in the judgment of Mr. Justice Muttusami Ayyar 
in Suhhayya v. Krishna (2) and answer the question referred to the Full 
Bench in the negative. 

Muthusami Ayyar, J. — I adhere to the opinion expressed by me in 
the previous decision. 

Shephard, J. — The question is whether under the provision of 
Section 539 of the Civil Procedure Code two or more persons can, with 
the consent of the Advocate-General, institute a suit for the removal 
of a trustee on the ground of fraudulent and improper conduct. 

[ 468 ] The terms of the section with reference to the relief which may 
be obtained are not merely general. The section particularizes the points 
to which the decree may be directed : — 

(a) appointing new trustees under the trust; 

(h) vesting any property in the trustees under the trust; 

(c) declaring the proportions in which its objects are entitled; 

(J) authorizing the whole or any part of its property to be let. 
sold, mortgaged or exchanged; 


(i) 12 M. 157. (2) 14 M. 186. (3) Eden, 184. (4) Peters, 524. 

(5) 6 Scott's N. R. 234=5 M. Si Gr. 428. (6) i E. & B. 516. 

.m 
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(e) Bettlmg a scheme for its management, or granting such further 
or other relief ^s the nature of the case may require. 

The Section is significantly s>lent with regard to that most important 
head of relief m connection with trusts, viz , the removal of fraudulent 
trustees The contention, therefore, that the section was intended to 
comprehend suits having that end in view can only be rested on the ground 
that by necessary implication jurisdiction to entertain such suits was 
conferred by the section Apart from this section there is no doubt that 
in the Presidency Town it was competent to the Advocate-General to 
initiate proceedings either for the purpose of removing a trustee or for the 
purposes mentioned in the section, including that of having a scheme of 
management settled by the Court, as was done m the Patchiappa case 
The powers of the Advocate-General in this respect to take action for the 
protection of charitable trusts are the same as those which the Attorney- 
General in England possesses* Attorney-General v Brodie (1) Tn the 
mufussil it was different. There was no public official who could take 
action in the Courts with reference to trusts and it was probably doubtful 
whether the Mofussil Courts had jurisdiction with legard to trusts such 
as is undoubtedly given by the present section At any rate no case can 
be found in which a Mofussil Couit has exercised such jurisdiction 

This being the state of things, while no alteration of the law was 
required for the Presidency Town, for the Provincial Courts with regard 
to chanties in the mofussil, there was need that jurisdiction should be 
given to enable those Courts to deal more effectually with trust property 
Whether the Legislature had any further purpose in view and 
intended that District Court [M6] should giant relief generally with 
regard to such trusts in suits instituted by a public official or by interested 
persons with his consent is the question wo have to determine In favour 
of the construction of the section giving the Court this larger jurisdiction 
it may fairly be said that the case such as the present, in which the 
removal of the trustee is alleged to be required in the interests of the 
trust, IS eminently one in which it might be thought that a power to 
invoke the aid of the Court should be given either to a public official or to 
persons interested in the trust Legislation to that effect with reference 
to charities not of a religious character would be in harmony with the 
enactment already in force with regard to trusts of a religious character, 
for under the Act of 1863 it is competent to persons interested in a religious 
establishment, on leave of the District Court being first obtained but without 
joining as plaintiff any of the other persons interested, to bring a suit 
against the trustee who has been guilty of breach of trust and to obtain 
his removal from office or other relief 

It is incorrect to say that charitable trusts which are not within the 
Act of 1863 are left wholly unprovided for unless a general jurisdiction 
with regard to them is given by the section; see Mohiuddin v Sayidiid- 
din (2) As has been pointed out by two of the learned Judges in Subhayya 
V Krishna (3), a jurisdiction to remove trustees has always been exercised 
by the Mofussil Courts. The remedy is not wanting altogether; but 
except in this* section of the Code there is no provision of law empowering 
any public official to take action 

In the course of the argument stress was laid on the difficulties 
which would arise if the jurisdiction claimed is taken to be conferred by 
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the section. It appears to me that no construction of the section is alto- 
gether free from difficulties. On the one hand if the section is to be 
restricted to proceedings not involving the removal of a trusee, it may be 
said that although the suit is launched upon an allegation of breach of 
trust and a breach of trust of a serious nature requiring the removal of 
the trustee may be proved, the District Court or the High Court, as the 
case may be, will have to stay its hand and remit ‘the parties to an inferior 
Court to obtain the proper relief. Again, it would seem strange jW] that 
the Legislature should think it necessary to restrict to the High Court 
and District Court the jurisdiction in such simple matters as appointing 
now trustees, for although there may be a prayer for the settlement of a 
scheme the jurisdiction is complete notwithstanding that there is no such 
prayer. Again, seeing that for the Presidency Towns no amendment of 
the law was required, it is difficult to understand why the Advocate- 
General was mentioned and w^hy an alternative jurisdiction was given 
to the High Court. On the other hand it may be objected that there 
being already a jurisdiction in the Mufussil Court to remove trustees an 
enaciment giving jurisdiction to certain Courts only in the same matter 
would be anamolous. It might lead to the most inconvenient results if a 
suit could be instituted under the section in the High (’ouri and at the 
same time another suit under the old procedure in a District Miinsif’s 
C'Ourt. Passing from these considerations, from which in my opinion 
no conclusion can safely bo drawn, I come to consider the other enact- 
ments with regard to the same subject-matter which the Legislature had 
before them in 1887. In this country there was the Act of 1863 relating 
to religious endowments and containing the section already mentioned 
which gives a general jurisdiciion to th^ Civil Court in the case of any 
breach of trust. In specifying the relief which may be granted, Section 
14 expressly mentions the removal of the trustee or other person 
incriminated. If in 1877 it was intended to give the District Couri a 
similar jurisdiction in suits launched by persons interested in non-religious 
trusts, and in the section as originally framed the w'ords ‘ or religious ' do 
not appear, it is difficult to understand why all mention of this important 
head of relief, the removal of trustees, was not mentioned. 

It is clear, however, that the language of the section was not borrowed 
from the Act of 1868 and that it was in part borrow^ed from the statute' 
of George III known as Sir Samuel Bomilly's Act. That being so, we 
are bound to have regard to the interpretation which has been put upon 
the latter Act — and the more so inasmuch as it appears that the decisions 
upon the statute are in a measure reproduced in the section of the Code. 
It is true that the circumstances under which legislation w^as required 
in England and in India were widely different. In England the ordinary 
ihode of obtaining redress with regard to charities being by way [468] 
of information exhibited by the Attorney-General, what was required was 
net a forum or a new jurisdiction but a new mode of invoking the aid of 
the Court. The statute is intituled An Act to provide a summary 
“ remedy in cases of abuses of trusts created for charitaljle purposes 
and it enables two or more persons to proceed by petition praying such 
relief as the nature of the case might require. 

In this country what W’^as required at least for the mofussil was the 
creation of a new jurisdiction. The chapter does not state that the jurisdic- 
tion is to be summary (compare title of Chapter XXXIX) and I cannot 
agree that it was intended that the proceeding being by suit should have 
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th^t character. (See per Weir, J., m Subbayya v Krishna (1)) Not- 
withstanding these distinctions which may be dra>\n between the tw'o MAttru 
enactments, I think we are bound to construe the language of Chapter 
XL in tlie light of the decisions on the statute, so far as they are applicable 
to that language The statute was from the outset held not to be appli- Firi r 
cable to cases in which the hostile removal of a trustee is leq lined (see ■Ru.vrtt 
cases collected in Lewin on Trusts and Daniell, Ch P , cap. XXXYIII) 
and a further Act had to be passed in 1853 (16 and 17 Vic , cap 137), 171^^2 
empowering the Court under certain circumstances on application made to XF,BA. 
order the removal or appointment of any trustee When it is found that the 
Legislatuie with those statutes and the decisions on them and also with 
the Act of 1863 before them omitted all reference to removal ol truslees, 
the inference seems to me irresistible that that matter was not intended to 
be brought within the scope of the chapter. General woi'ds, it is tine, are 
used similar to those used in the statute, but those words must be road 
with the words that go before and cannot bo taken to include a distinct 
and substantive head of relief. In my opinion a jurisdiction to remove 
trustees as it is not given expressly by the chapter is not given by neces- 
saiy implication, and theiefore the question leleircd to us must bo 
answered m the negative 

This case coining on for final hearing, aftei the delivery of the opini- 
ons ot the Full Bench, the Couit delivered the following judgnu'iit 

JUDGMENT FINAL 

In accoidauce with the opinion of the Full Jfencli, wc must hold 
that the suit is not maintainable in tJie Jlistrict [M 9 ] Court The plaint 
ouglit to have been returned We must modif} the decree Mccoidingl\. 

The appellant must pay the costs ol appeal 


17 M. 4 «f =4 M.LJ. 143 . 

APPELLATE CIVIL 

Before Mr Justice Muttusami Ayyar and Mr. Juaiice Beat. 


Linqa Keddi (Defendant No 4), r S\ma Kai 

AND OTliEHS (Plaintiff and Defendants L to 3), lU’iftoiidenta ' 

[Kith and 14th December, 1893 and JHlli Jauu.u}, 1891 | 

Transfer of Property Act — Act IV of 1882, Section 68 (c) — Moi {(jayce^ uuhi lo sue 
for the mortgage money where he is kept out of possesj^wn by niorlyayor's indirect 
conduct 

Where a usufructuary mortgagee is unable lo oblaiii possc'ssioii ot tlic mou- 
gagecl propel ty owing lo lus moitgagor ha\ing executed a su1)sl(iuciiL inuitgagc 
and placed the second mortgagee in i»ospes5iuii, the fust mortgagee may elect to 
sue at once for the money under Section (>8 of the Tiaii.sfrr of lho])crl> Act, 
inste 7 d of for possession of the land 

[ReU 16 Ind Cas 73o (736), R, 21 M 476 (481) (F.B.); IOC 53 (5^0, 1 OC 106; 
D, 26 B 241 (245)=3 Bom LR 876] 

Appeal against^ie decree of It S Benson, Distiiot Judge of South 
Arcot, in origmal suit No. 19 ot 1890 

The facts of the case appear sufticientlj for the purpose of this report 
from the judgment of the High Court. 

^Appeal No. 115 of 1891. 

(i) 14 M. ^86 ( 216 ). 
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The District Judge passed a decree in favour of the plaintiff, and the 
fourth defendant preferred this appeal. 

^Bhashyam Ayyangur and Krishnamnii Ayyar^ for appellant. 

Pattabhirdma Ayyar, for respondents. 

JUDGMENT. 

Best, J,— The suit, out of which this appeaMias arisen, was instituted 
by one P. Sama Kau (now first respondent) against lianga Rau, his son 
Janakirama (a minor) and brother Ragava Rao (defendants 1, 2 and 3 
respectively) as executants of the mortgage bond A (dated 10th July 1890) 
the other defendants in the suit being Linga Reddi (the present appellant) 
and three others holding prior mortgages over portions of the property 
mortgaged to plaintiff under the mortgage bond A. 

Plaintiff’s case was that of the Rs. 4,500 for which the mortgage 
bond A was executed, Rs. 3,000 were left with him [170] for redemp- 
tion of the prior mortgages, and for payment to other creditors of defend- 
ants 1 to 3, but that his attempts to discharge the prior mortgage debts 
were frustrated by the machinations of the fourth defendant (now 
appellant), who induced defendants 1 to 3 to execute to himself on the 
16th September 1890 a usufructuary mortgage of the property for Rs. 
2,750, and to put him in possession of the property. Hence plaintiff’s 
suit to recover from defendants 1 to 3, and on the responsibility of tlie 
property mortgaged to plaintiff under A, a sum of Rs. 2,256 paid by him to 
those defendants and certain creditors of theirs, up to 10th October 1890, 
with Rs. 450 as damages. Defendants 4 to 7 were included as defendants 
in consequence of their being in possession of portions of the properties. 

First defendant’s plea was that it was owing to plaintiff’s failure to 
pay off the other mortgages that he was obliged to make other arrange- 
ments. Second and third defendants also pleaded adversely to the 
plaintiff, but it is unnecessary to consider their pleas for the purpose of 
this appeal. 

Fourth defendant pleaded that plaintiff had no right to recover the 
money from the plaint property, as Exhibit A contained no pledge of the 
property. He also denied tender to him as alleged by the plaintiff. He 
further denied all knowledge of the payments alleged to have been made 
by plaintiff to, and on behalf of, defendants 1 to 8. He also denied the 
alleged collusion between himself and those defendants, and insisted on 
his right as prior mortgagee for a sum of Rs. 1,250 and also under the 
usufructuary mortgage bond of September 1890 for the further *8um of 
Rs. 2,750. 

It is unnecessary to state the pleas of the other defendants as the 
present appeal is by fourth defendant alone. 

The District Jlidge has found that a sum of Rs. 2,181 was advanced 
by plaintiff to defendants 1 to 3 and is a valid mortgage debt, but that of 
the property mortgaged under A a portion had previously been sold to 
sixth defendant under Exhibit XI, and that the land so sold must be 
excluded from liability for the debt due to plaintiff. As for the damages 
claimed, the District Judge held interest at 10 per cent, per annum on the 
amount found to have been paid by plaintiff to be a sufficient award. He, 
therefore, passed a decree against first and third defendants personally 
and against their shares of the mortgaged property for Rs. 2,181, [Wl] 
with interest thereon as above, second defendant’s share being held liable 

♦For arguments of^Coutisel, see 4 M.L.J. 143 — 
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only for a portion of the debt, and that oiilv in ease iL is not satisfied 
out of the first and third defendants' sliares, fouiLh defendant has been 
held jointly liable with first and y^iiul defendants lor plaintiff’s costs on 
the amount decreed to plaintiff, because the Judge found the litigation to 
be due to the intervention of fourth defendant who “ induced first and 
third defendants to abandon their moitgage to plaintiff and give hiiti 
one instead.’' 

The present appeal is, as already observed, by lourih defeudaiit, the 
respondents being plaintiff and defendants 1 to 3 

The points urged at the hearing are — 

(1) That as a usufructuary mortgagee, plaintiff is not entitled to 

sue for sale of the property 

(2) That the suit is premature, as under the mortgage bond A the 

money is not repayable till after the expiration of three yeais 

(3) That plaintiff is entitled to sue only for possession of the pro- 

perty and redemption of piior mortgages 

(4) That Section 68 of the Transfer of Property Act is nob appli- 

cable 

(5) That the amount claimed is excessive 

(6) That the damages cannot be made a charge on the pioperty 

It IS true that Exhibit A allows three years for payment of the 
money, but the finding is that owing to appellant’s machinations the 
plaintiff was unable to get possession of the pioperty. Section 68 of the 
Transfer of Property Act provides that the mortgagee has a right to sue 
for the money (intci aha) where the mortgagee being entitled to possession 
of the property, the mortgagoi fails to deliver possession to him or to 
secure the possession of it to him No doubt in the present case the 
money for redemption was left witli the plaintiff, and the mortgagor had 
to take no active part in placing him m possession of the property, and 
consequently the case is not one coming within the letter of the section, 
but there can be no doubt it is within the spirit of the rule contained 
therein, and as it was owing to the combined action of the mortgagors 
and appellant, that the respondent (plaintiff) was unable to get possession 
of the property, the latter must be allowed to elept to sue at once for 
the money instead of for possession of [472] the land, though no doubt a 
suit for possession was also open to him I would, therefore, disallow the 
objections Nos 1 to 4 

As to the fifth objection the Judge’s finding is supported by Exhibit 
L and the receipts referred to m paragraph 13 of the judgment 

As to the last objection, under the mortgage A, plaintiff was entitled 
to the usufruct of the land m lieu of interest at 10 per cent per annum 
It 18 this same inteiest that is aw'arded as damages. I think it has been 
rightly made a charge upon the property As remarked by Romer, J , 
in the recent case of Cradoch v. The Scottish Provident Institution (1), 
to constitute a charge in equity by deed or writing, it is not necessary 
that any general Words of charge should be used It is sufficient if the 
Court can fairly gather from the instrument an intention by the parties 
that the property therein referred to should constitute a security. 

I would dismiss this appeal with costs 

Objection has been taken on behalf of fiist respondent (plaintiff), 
under Section 561 of the Code of Civil Procedure, to the part of the decree 
which directs the property to be sold subject to the mortgages evidenced 
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Wm by Exhibits IV, V, and VI. As these mortgages are of date prior to that 
Jan. 18. which this suit lias been brought, the Judge’s decree is correct. 

^ The mere fact of tlie amounts due under these mortgages being included 
Appel* mortgage bond VII executed to fourth defendant by defendants 1 

LATE ^ subsequently to the execution of A is no reason for holding that 

Civil, ^ unaffected by them. 

' * I would, therefore, dismiss first respondent’s objections also with 

17 M. «<^>sts. 

^-4 Mcttusvmi Ayyar, J. — I agree. 

i43. 

• 17 M. 478=4 M.LJ. 19Z, 

[ 473 ] APPELLATE CIVIL. 

Before Mr. Justice ^^uf^ usami Ayyar aud Mr. Justice Best. 

Rangy Rat (Plainiiff), Appellant v. Bhavayammi (Defendant), 

Be span deni * [3rd and 4th April, 1894.] 

fiiidciuc — Estoppel — Limilotion of the doi trine in respect to a party suing as the 
represaiiaiive of another — Stamp Act — Act 1 of iHyg, Section sg — Whether second- 
ary evidence of a lost document can be admitted on payment of penalty. 

Where a person claims properly as the representative of another, the doctrine 
of estoppel cannot apply to representations made by any one except that other 
person. 

In the case of a lost document no penalty can be lc\ied and secondary 
evidence admitted, for Section 39 of the Stamp Act presupposes that the 
document on which a penalty can be paid is forthcoming. 

Kopasan v. Shamu (i), followed. 

[R„ 16 Ind. Cas. 050=31 P.R. 1913=279 P.W.R. 1912=11 P.L.R. 1913.] 

Appeal against the decree of H. R. Farmer, District Judge of Viza- 
gapatam, in original suit No. 89 of 1890. 

The facts of this case appear sufficient!} for the purposes of this 
report from the following judgment of the High Court. 

The plaintiff preferred this appeal. 

Bama Ban and Bhashyam Ayyanyar, for appellant. 

Subramanya Ayyar, for respondent. 

JUDGMENT. 

Appellant is the zemindar of Bobbili, .and respondent’s late husband, 
Sitaramaswami, was the sister’s son of appellant’s paternal grandfather. 
The property in litigation is the proprietary estate called Chilikala Jaga- 
nathapuram, and it has admittedly been in the possession first of Sita- 
ramaswami and after his death in that of his widow, the respondent, from 
February 1862. In that year, appellant’s paternal grandfather trans- 
ferred the estate for valuable consideration to respondent’s husband 
under the patta VI. Appellant brought < the present suit to eject 
the respondent from that estate and to recover possession of it with 
mesne profits for three years, 1887 to 1889. Appellant’s mother, 
Chellayammi, was the daughter of Gopayammi, [ 471 ] who was the sister 
of appellant’s paternal grandfather and wife of one Rajagopala Rao. 
The estate in dispute was first granted to Rajagopala Rao in 1848, 

♦ Appeal No. 58 of 1893. 

(i) 7 M. 440. 

^ 8^ 



ItANGA RAU V. RlkAVAVAMMl 


1) Miul.4tS 


and, on liis death in 1656, his widow and the grantor applied to the 
Collector for its being registered in the name of the hitter. The Col- 
lector accordingly registered the estate in the name of the grantor who, 
after continuing in possession foi six years, transferred it for value under 
the patta VJ to Sitaramasw arm as stated above The ground on which 
the appellant rests his claim is that the first grant to his maternal 
grandfather Rajagopala Rao was absolute and unconditional, that it is 
not true as stated by liis paternal grandfather and malerual grandmother 
in 1856 (Exhibits XVI and XVIJ), that the grant was subject to the 
condition that the estate was to revert to the grantor in -the event of the 
grantee dying without male issue, and that the allegation made to that 
effect m 1856 was collusive and made m view to defraud the reversioner 
He alleged thfit his maternal grandmother (lopayammi died in March 1872, 
that his mother died m May 1887, tliat he was adopted in February 1871 
and attained his majority m 1881 It will thus be seen that appellant 
claims the estate as the daughter’s son by adoption of Rajagopala Rao 
the giantee of 1848 Tl^ lespondent resisted the claim on the ground 
that the grant to Rajagopal llao was not absolute but conditional, that 
the estate reverted to the grantoi on Rajagopal’s death without male issue, 
that the transfer of 1862 to hei husband was valid, and that the appellant’s 
claim was baned by limitation The Judge held that the grant ot 1848 
was conditional, and that, althougli the claim was not barred by limita- 
tion, the appellant was estopped from asseiting that his paternal giand- 
father was not competent to transfer tlie estate under patta VI and 
that the transfer was vahd. The Judge accordingly dismissed the suit with 
costs Hence this appeal. 

Wc are unable to agree with the Judge that the doctrine of estoppel 
applies to this case It cannot apply when the person making the repie- 
sentation w^as not the person as whose leprescntative the plaintiff claims 
the property, and in the case before us the appellant claims the estate in 
the right of his maternal grandfuthei, and not of his paternal grandfathei, 
who was the person that declaied that he was competent to transfer it 
under the patta VI This limitation ot the doctiiiie of estoppel is men- 
tioned not only in the case leteired to b\ the Judge {Syed Ameer Ah v 
Syed [476] Ah (1), but also by the Piivv Council in Syed Nurul Huasetn \ 
Thcosahai (2) As to the question of limitation, the decision must depend 
on the furthci question whether the retransfer to the appellant’s paternal 
grandfather was the lesult of collusion between him and his sister (lopa- 
jammi Act XIV of 1859 was tlu-law of hnutation in force until April 187B, 
and if the appellant’s right were haiied by that enactment, it could not be 
revived either by Act IX of 1871 or by Act XV of 1877, under which the 
death of the female on which the reversion becomes an estate vested in 
possession is the event from which time begins to lun against the right 
of the reversioner to sue Assuming that there was uo collusion between 
Appellant’s paternal grandfather and maternal grandmother, and that the 
retransfer to the giantor was bona fide, the resumption bv the graiitfvr in 
1856 would be an act done m enforcement of an adverse title against 
both the widow' and tlie reversionei , and not meiel\ an act done under an 
alienation by the widow The suit would then clearly be barred by Act 
XIV of 1859 It was also so held in Taiim (liaran Ganguh v John 
Watson (3) and Aumirtolall Bose v Rajoneeha}it Mitier (4) 
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The real question then for determination is whether the collusion 
alleged between Gopayammi and appellant’s grandfather is proved. The 
onus of proving the fraud is clearly., upon the appellant, and we are of 
opinion that his oral evidence is not reliable. It is true that his first three 
witnesses depose to a conversation between appellant’s grandfather and 
maternal grandmother in which it was contrived that they should falsely 
represent to the Collector that the gi*ant of 1848 was conditional.** But we 
are unable to attach weight to their evidence. In the first place they are all 
Ghosha ladies in a position of depcndance on the appellant, and in receipt 
of maintenance from him. They say they never mentioned what they then 
heard to any one before this suit, and it is improbable that they should 
be able to remember, at this distance of time, the particulars to which 
they depose. 

We are further of opinion that the Judge is right in refusing to admit 
in evidence an alleged copy of the grant of 1848, on the ground that 
the original was not sufficiently stamped under Regulation 13 of 1816 
which was in force in 1848. The copy [476] shows that the stamp 
used was of Rs. 8 value, whilst it ought to have been of Rs. 50 value. 
The value of the property is not mentioned in the copy. The Judge was, 
however, in our opinion, justified in ascertaining the value by reference 
to Exhibits I and II, and the value of the stamp which should have been 
used must be calculated with reference to that value. We also agree 
with him that the copy should not be admitted on payment of penalty, 
for the provision of the Stamp Act regarding payment of penalty (Section 
39 of Act I of 1879) prescribes that such payment shall be endorsed on 
the document, and presupposes that the document is forthcoming. It was 
also held in Kopasan v. Sharnu (1) that in the case of a lost docuniect no 
penalty can be levied and secondary evidence admitted. As regards the 
contention that the onus of proving that the grant was conditional rests 
on the defendant, we are of opinion that the contention cannot be 
supported. In the written statement it was denied that any patta in 
writing was granted in 1848, and that there was any grant in April of that 
year at all, but it was alleged that there was a conditional grant in 
August 1848. Under these circumstances, we think it is incumbent on 
the plaintiffs to show that there was an unconditional grant in writing, 
this being part of his case. As was observed in Poslin Beharee v. Watson 
and Company (2) the averment in the written statement is not in the nature 
of a plea of confession and avoidance so as to shift the burden on to the 
defendant. Even assuming the onus of proof to have been on the defend- 
ant, the Judge’s finding that the grant of 1848 was conditional is sup- 
ported by several of defendant’s documents XIV, XVI and XVII, the 
first of which contains an admission by the appellant’s mother in 1874 
that the original grant was conditional. The appeal therefore fails and 
we dismiss it with costs. 
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[477] APPELLATE CIVIL 

Before Mr Juaticc Muttuaami Ayijar and Mr Juatice Beat, 

SiVAMMA {Petitioner), Appellant v Subbamma {Counter-petitioner), 
Reapondent * [20th February and 29th March, 1894 ] 

Succession Certificate Act— Act VII of 1889, Section 7 (^)— Power to grant certificate 
to applicant if he has the best pnma facie title thereto — necessity for some inquiry 
prior to such a grant. 

The intention of sub-clause (3) to Section 7 of the Succession Certificate Act 
IS not to save the Court the trouble of making any inquiry at all where the appli- 
cant IS not heir to the deceased, but it is to allow the pnma facie title to the 
certificate to prevail when a question of law or fact arises on inquiry too difti 
cult to be determined in a summary proceeding 
[Appr^ 23 C 4dl (436), R. 21 B 53 (54). 5 CWN 494 (496), 11 Ind Cas 835 
(837)=21 MLJ 824=10 MLT 1(M=(1911) 2 M W N 142, Com., 24 M L 
J 198 (199)d 

Appeal against the order of W. M Thorburn, District Judge of 
Cuddapah, dated 16th September 1892, passed on civil miscellaneous peti- 
tion No 169 of 1892 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Couit 
Parthaaaradhi Ayyangar, for appellant 
Knahnamachariar , for respondent 

JUDGMENT. 

This was a petition for a certificate under Act Vll of 1889 to collect 
the debts due to one Sesha lleddi, deceased Sesha Reddi had a son 
named Venkatanaraina Ucddi, and the latter died in November 1886, 
leaving behind him a widow named Subbamma. The faher died on 22nd 
of March 1889, leaving him suiviving, besides Subbamma, a widow named 
Chalamma and a daughter named Sivamma The daughter applied for 
the succession certificate and rested her claim on a wlI I left by Sesha 
Reddi, dated 4th March 1889, and on a maintenance agieement executed 
by Subbamma on the 4th August 1889 Petitioner’s case was that by 
the will she was constituted her father’s heir, and that his daughter-in- 
law, Subbamma, acknowledged her preferential right It is alleged that 
no application was made by Subbamma, and the order made by the District 
Judge IS “ to give certificate to Su*bbamma, [478] on security ’ ’ No reasons 
are assigned for the order, and it is urged for petitioner (and there is nothing 
to the contrary on the record) that no inquiry was held at all in regard to 
the will and the release set up by petitioner The petitioner’s pleader 
contends that the procedure tolio^\ed by the Judge is at variance with Act 
VII of 1889, and we are of opinion that the contention is w^ell founded 
The procedure to be followed iB prescribed by Section 7 of the Act It 
contemplates that in every case theie should be a summary inquiry, and 
the Court should make an order for the grant of a certificate according to 
the result of such inquiry In any case m which it becomes necessary, 
m order to decide the right to the certificate, to determine any question 
of law or fact which is too intricate and difficult for determination in a 
summary proceeding, the Court is empowered to grant the certificate to 
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the applicant if he appears to be the person having prhna fade the best 
title thereto. The intention is not to save the Court the trouble of 
making any inquiry at all where the applicant is not the heir to the 
deceased, but it is to allow^ the prima fade title to tlie certificate to prevail 
when a question of law or fact arises on inquiry too difficult to be deter- 
mined in a summary proceeding. Tn cases in which no complicated issues 
are involved, and the issues are capable of being decided without difficulty 
in a summary proceeding, the Court is bound to determine the right to the 
certificate by summary inquirv. The difficulty felt must be the result of 
summary inquir\ , and uot the a ptinri theory tliat every inquiry into a 
special ground of claim urged to the certificate necessarily involves an 
inquiry too intricate for determination in a summary proceeding. 

We set aside the order of the Judge and remand the case for disposal 
in accordance with law. Costs will abide and follow the result. 


17 M. 479. 

[ 479 ] APPELLATE CJWL. 

Before S^r Arthur J. H. CoUinf^^ Kt., Chief Justice^ 
and Mr. Jusdicc Purler. 


Saxkmulinoam Chetti (Plaintiff), Appellant v. Subban 
C iiETTi AND another (Defendants Nos, 1 and 2), Uespondents.'^' 

[I2th and 29th March, 1894.] 

Divorce — Caste custom — Whether immoral and therefore invalid or not 

There is nothing immoral in a caste custom hy which divorce and rc-marnage 
are permissible on mutual agreement, on one party paying to the other the ex- 
penses of the latter’s orginal marriage {parisam). 

Second appeal against the decree of T. M. lloi stall. District Judge 
of Tinnevelly, in appeal ^uit No. B46 of 1892, reversing the decree of 
V. Malhari Kao, District ^funsif, Brivilliputtur, in original suit No. 100 
of 1891 

The plaintiff “and defendants were inembei s ()f the potters caste in 
Tinnevelly Plaintiff sued for the recoverv of his wife, the second defend- 
ant, wdio, having left her husband, was living with the first defendant as 
his wife. The defence raised h} the second defendant, was that the plaint*- 
iff had ill-ti*eated her and that according to caste custom she had repaid 
the plaintiff the parisam, or expenses of her maniage, thereby dissolving 
the marriage, and had married the first defendant. 

The District Judge, reversing the decree of the District Munsif, dis- 
missed the plaintiff’s suit, and the latter preferred this appeal. 

Narayana Uaiif for appellant. 

Venhatasuhba Aijyar, for respondent No. 1. 

JUDGMENT. 

The question in isssue is whether there has been a valid and legal 
divorce between plaintiff and second defendant, the District Judge finds 
in the affirmative. 

The only point argued before us is whether the caste custom is valid, 
appellant’s pleader contending that it is immoral, and, therefore, that 

♦ Second Appeal No. 69^ of i?93. 
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the Courts will not recognize it Exhibits A and B go [MO] to show 
that it has been recognized by the caste as an ancient and reasonable 
custom 

We do not think that the case of U]i v. Hathi Lain (1) is m point, 
since the question there w’as whether the caste could sanction a woman s 
re^marriage without a divorce, i e , without a proceeding to which both hus- 
band and wife were parties Here the finding is that there has been u 
divorce according to the custom of the pottei-s in Tinnevellv 

The finding furtlier is that divorce in this form is consistent with the 
' original ' customs of the potters, and, it this be so, the custom is sufli- 
ciently ancient. We do not see that it is immoral, since it does not ignoie 
marriage as a legal institution, but provides a special mode by which it 
may be dissolved The fact that there is a money-payment does not 
make the custom immoial, and among the inferior caste similar customs 
are known to prevail 

The second appeal fails and we dismiss it with costs 
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APPELLATE CIVIL 

Before Mr Justice Mutiusamt A^yar and Mr. Justice Best 


Eshoor Doss {Plaini iff), Appellant v Venkatasubba Rau 
(Defendant), Eespondent* [16th April and 11th September, 1894 1 
Indian Contract Act — Act IX of 1872, Section 30 — Contracts to buy and ^etl Govern- 
ment promissory notes — IChether wagenng contracts or not — Admissibility of oral 
evidence to contradict the nature of a contrail in ivriting — Indian Ils^idemc Ait 
Section 92 

A, on various occasions, agreed to sell to H (a sowcar) certain amounts of 
Government of India promissory notes, amounting in all to 4! lakhs, for deh- 
very on the following 30lh of November On the 28th of November B agreed to 
sell and A to buy 4i lakhs worth of the notes for delivery on the 30th of Novem- 
ber. A did not perform his contract to sell, and B sued him for damages, 
amounting to Ks 7,109-6-0, being the difference between the price at which he 
(B) had agfreed to buy, and the price at which he had agreed to sell A denied 
that the transactions were bona fide contracts made in the ordinary way o{ 
hiisintss, and pleaded that the real contract was only to pay differences as as- 
certained by the price of the Goveriuncnt pajier on the 30th of November, and 
that such a contract being, by way of wager, was void under Section 30 of the 
Indian Contract Act 

1481 ] Held, per Davies, J , that neither party intended bona fide purchases 
and sales for delivery, and that, therefore, the contract was void as a wagerirg 
contract : 

Held on Appeal (i), that the burden of proof that the agreements were 
wagers, i.e , that they were not in substance what they were in form, lay on A, 
as the party so alleging, 

(2) that oral evidence is admissible to show that an agreement in writing to 
sell IS really only an agreement by way of wager. {See Indian Evidence Acr, 
Section 92) Anupchand Hemchand v Champsi Ugerchand (I L.R , 12 Bom 
585) followed, Juggernauth Sew Bu,\ v Ram Dyal (ILR 9 Calc 79O, dis- 
sented from, 

(3) per Muttusann Ay\^r, J , that, it being proved on the evidence that it 
was the defendant’s intention at the time he contracted to sell to pay differencee 
only, the plaintiff either knew of this intention or he did not In the former 
case the contract was a wager and therefore void, and in the latter there was 
no consensus as to a matter which was of the essence of the contract, and 
therefore no valid contract, 

* Original Side Appeal No 36 of 1893 
(1)7 B HC.R.A.G J 133. 
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(4) per Best, /„ that a contract is not a wagering contract unless it is the in- 
tention of both parties at the time of entering into the contract not to call for 
or give delivery from or to each other; see Tod v. Lakshmidas Purshotamdas 
(I.L.R. 16 Bom. 441) and Grizewood v. Blane (ii C.B. 526) and that no such 
common intention having been proved the contract was a valid one. 
lAfdrmmd, 18 M. 306 (F-B.); F. 85 P.R. 1898; U.B.R. (Civil) (1897—1901) 399 ;R.. 
22 B. 897 (903); 30 B. 83 (91)=7 Bom. L.R. 385; 12 Bom. L.R. 1062=8 Ind. 
Cas. 1051.] 

Appeal from the decree of Davies, J., sitting on the original side of 
the High Court in civil suit No. 74 of 1892. 

The facts of the case appear sufficiently for the purpose of this report 
from the foregoing and from the judgments of the High Court. 

Davies, J., dismissed the plaintiff’s suit, and the plaintiff preferred 
this appeal. 

The Advocate-General (Hon Mr. Spring Branson) and Mr. R. F, 
Grant, for appellant. 

Mr. Wedderburn, for respondent. 


JUDGMENT. 


Muttusami Ayyau, j. — This is a regular appeal from the decree of 
Mr. Justice Davies. Plaintiff (appellant) is a sowcar^and defendant 
(respondent) is a Pleader of the High Court, both residing at Madras. On 
divers dates between the 24th October and the 4th November 1891, the 
former agreed to buy and the latter to sell promissory notes of the Govern- 
ment of India, 4 per cent, loan, to the extent of 4} lakhs of rupees at 
premia varying from Rs. 6 — 4 to Rs. 5 — 11 per cent., the promissory notes 
themselves being deliverable on the 30th November 1891. On the 28th 
November 1891, two days prior to the date fixed for delivery, defendant 
agreed to buy and plaintiff to purchase a similar amount of securities of 
the same kind to be delivered on the same date but at a premium of 
7 per cent. The plaint [482] stated that defendant broke his con- 
tract to sell and thereby became liable to pay plaintiff a compensation 
of Rs 7,109-6-0, which represents the difference between the price at 
which he was bound to buy and the price at which he was bound to sell. 
Defendant denied the claim in toto though he admitted the execution 
of the agreements. He contended that they were only nominal transac- 
tions, that neither lie nor plaintiff ever intended that there should be 
an actual sale or transfer of Government paper, that the real contract 
was only to pay the differences, and tbat such contract, being by way of 
wager on the varying prices of Government promissory notes in the market, 
was not actionable. Another gi’ound of defence was that plaintiff had 
agreed not to claim the difference until the expiration of six months 
from the date on which it became due, and consequently that the suit 
was premature. It was further urged by defendant that plaintiff neither 
tendered the price of the securities which he had agreed to buy nor the 
promissory notes which he had agreed to sell, and that he was not ready 
or willing to do either. The first four issues raised the question whether 
the agreements sued on were contracts of sale made bona fide in the 
ordinary course of business or by way of wager, and the fifth and sixth 
issues related to two other questions, viz., whether the suit was premature 
and whether the plaintiff was ready and willing to perform his part of the 
agreement on the 80th November 1891. The learned Judge decided the 
fifth issue against the defendant, and all the other issues in his favour 
and in the result he dismissed, the suit but without costs. Hence this 
appeal. 
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Three queBtions of law arise for consideration in this appeal and on IgM 
^ach of them the decision of the learned Judge is correct The first is as g^p 

to the burden of proof. The contracts sued upon are in form agreements 

to sell promissory notes of the Government of India, and there can be /^ppel- 
no doubt that it is the party who alleges that those agreements are not l,aTe 

in substance what they purport to be, that ought to prove his case. In Qvil. 

the absence of proof to the contrary, the presumption is that a trans- 

action is in substance what it is in form The second question is whether u m.480* 
oral evidence is admissible for the purpose of showing that an agreement 
in writing to sell Government paper is really an agreement made by 
way of wager on ats market price on a future day. On this point, there 
is a conflict of- opinion, the High Court at [M3] Calcutta holding that 
it IS not admissible whilst the High Court at Bombay holds that it is 
I agree in the opinion of the learned Judge that the Calcutta decision 
does not give, whilst the Bombay decision gives, due effect to the pro- 
visions of Section 92 of the Indian Evidence Act, compare Juggernauth 
Sew Bux V Ram Dyal y{l) with Anupchand Hemchand v Champai Uger- 
chand (2). The first proviso of that section enacts that any fact may be 
proved by oral evidence which would invalidate any document or which 
would entitle any person to a decree or order relating thereto, and assum- 
ing that in the case before us, defendant is entitled to a decree in case he 
shows that the agreements which form the subject of this litigation are 
gaming contracts, he is clearly entitled to adduce oral evidence m proof 
of its averment, but not precluded from doing so by that fact not being 
stated in the documents themselves The third question is as to the 
specific incident which distinguishes agreements by way of wager from 
agreements to buy or sell made in the ordinary course of business The 
general rule is that wlien two parties agree that the one is to sell and 
that the other is to buy Government promissory notes at a certain pre- 
mium, and that the promissory notes are to be delivered by the one and 
accepted by the other on a futuie day, whatever may be the rate of pre- 
mium at which tliose seciiiities may sell in the market on that date, the 
agreement is perfectly valid, tlie reciprocal promises to buy and sell being 
the consideration for each other. An agreement to sell or buy Govern- 
ment paper is a contract which the law permits in common with any 
other contract to sell or buy goods. To this general rule, however. Section 
30 of the Indian Contract Act introduces an exception and provides that 
agreements by way of wager are void, and no suit shall be brought 
for recovering anything alleged to be vron on any wager or entrusted to 
any person to abide the result of any game or other uncertain event on 
which the wager is made. If two parties bet, therefore, on the premium 
at Which Government securities may sell in the market on’ a future date, 
and the one promises to pay certain sum of money to the other according 
as the actual market price on that date is one way or the other, the tran- 
saction IS not a real sale as recognized in the ordinary course of busmess, 
but a gambling on the premium at which Government [M4] securities 
sell in the market from time to time. Such gambling is forbidden on 
considerations of public policy by Section 30 of the Contract Act which 
enacts that no suit will lie to recover anything won on the wager It 
is true that both in contracts of sale and m gaming contracts the market 
rate of premium on the future date is uncertain and that both may 
be highly speculative and risky, resulting in considerable profit to 
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one party and loss to the other. But in the one, the actual sale or trans- 
fer of Government paper is the basis of the speculation, and in the other, 
it is a naked speculation, having no connection with any business which 
is intended to be carried on. The essential difference, then, between 
the two classes of transactions consists in this — that in agreements by way 
of wager, there is no intention at the time when they are made to sell or 
buy Government paper or to do more than to speculate and pay the 
difference. In Thacker v. Hardy (1) Lord Justice Cotton says that the 
essence of gaming and wagering consists in the ffgi*eemeni that one party 
is to win and the other party is to lose upon a future event, which at the 
time of the agreement is of an uncertain nature, that is to say, that if the 
future event turns out one way, the plaintiff is to win and if it turns out 
the other way, he is to lose. In Griztvood v. Blane (2) the Lord Chief 
Justice observes “ wo ought to see what was the plaintiff’s intention and 
“ wfiat was the defendant’s intention at the time of making the agree- 
ment, whether either party really meant to sell or buy and if they did 
not, it was a gambling transaction.” Thus, in coming to a decision 
as to whether the agreements w^hich the plaintiff seeks to enforce arc 
agreements by w^ay of w^ager, we have to consider whether the real inten- 
tion at the time when those agreements w^ere made was to buy and sell 
Government paper. 

The Privy Council ruled in Ham Loll Thachoorseydas v. Soojnmnul 
Dhondmull (3) that a wager upon the average price which opium should 
fetch at the next Government sale at Calcutta was not illegal or con- 
trary to public policy, but that decision proceeded on the ground that 
the Statute VIII and IX Viet., c. 109, did not extend to India. But the 
Contract Act w^hich came into force in this country in Sepember 1872, 
altered the law as it stood in 1848 wdien the Judicial Committee decided 
that case. 

. [488] I now proceed to consider the evidence so far as it bears on 

the intention of the parties when the agreements which form tlie subject 
of this litigation were made. 

As his first witness, defendant states that he entered into the agree- 
ments on the understanding that he was to pay only the difference in the 
premia, that he never considered himself to be under an obligation to 
deliver Government paper, and that though the sale notes El to E7 
referred to such delivery, he knew' that resale notes would be executed 
so as to cancel them at the end. He gops on to observe that he had no 
sufficient means to undertake to deliver Government paper to the extent 
of lakhs and that he w^ould not have made the contracts in question if 
he had to deliver Government paper. He has not been cross-examined as 
to his means afid there is no other evidence to contradict him. It appears 
further from Exhibit A which is a letter of demand addressed to defendant 
by plaintiff’s solicitors on the 30th November which is the day fixed in 
the sale notes for delivery, that defendant was called upon to pay the 
difference, but not to deliver Government paper. If defendant’s evidence 
IS reliable, as I think it is, there can be no doubt that at all events he 
had no intention to deliver Government paper and that the agreements 
were at their very inception mere contracts to pay the difference in the 
premia. 

The only other witness, who was present when three of the seven 
agreements El to E8 were made, is the broker, Syed Meah, defendant’s 

(2) L.K* II cls. 526. (3) 4 M.T.A. 339 (346). 
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third witness. He deposes that though he negotiated three sales as 
broker, he does not know whether the agreements evidenced by El to E3 
were intended to be only contracts to pay the difference or bona fide con- 
tracts of sale He admits in his evidence that the majority of deabngs 
in Government paper, as carried on in the bazaar, and without the inter- 
vention of a bank, are contracts to pay the difference only Seeing that 
the plaintiff, on whose behalf the broker acted, was not present when the 
agreements were made and that the latter was aware that most of similar 
dealings in the bazaar were contracts to pay the difference, it is anything 
but natural or likely that Syed Meah should not have distinctly ascertained 
whether Government paper was really intended to be transferred The 
evidence of this witness appears to me, therefore to be evasive, and it 
discloses also traces of basis m favour of Raja Eshoor Doss This is all 
the direct evidence [ 486 ] bearing upon the specific agreement which form 
the subject of this suit 

But these agreements were made in the bazaar, otherwise than 
through a bank There is strong evidence to show that the majority of 
dealings in the bazaar in Government paper are onlv contracts to pav the 
difference Defendant and his second witness, a broker, swear that all 
the dealings in the bazaar are of that description, whilst defendant's third 
witness, another broker, and plaintiff’s second witness, who is a stock 
broker, and his third witness who often assists him in his business 
depose that the majority of them are contracts to pay the difference 
This circumstance raises a presumption in favour of the defendant’s case 

The extent to which such dealings were carried on in the bazaar both 
by defendant and plaintiff as contrasted with their means of life renders 
it probable that they were mere contracts to pay the difference Defend- 
ant states that his transactions in the bazar amounted to 7 lakhs of 
rupees in September 1891, to 20 lakhs in October and to 21 lakhs in 
November His position in life is that of a Vakil of the High Court who, 
finding his practice not sufficiently remunerative, has resorted to this 
form of speculation though on his own showing ho has no means to deliver 
Government paper to the extent of lakhs. As for the plaintiff, he 
states that he is worth 6 or 7 lakhs, and I am of opinion that the learned 
Judge IS warranted in saying, after discussing his evidence and Exhibit, I, 
that it IS not probable that in one month he would venture the whole of 
his wealth in speculation. 

It IS a peculiar fact in the base before us that there is a resale note 
(Exhibit III), or cancelling contract as the defendant calls it, the amount 
and descnption of Government securities resold to defendant being the 
same as those originally sold by him This is generally the case with 
dealings in the bazaar Defendant says in his evidence in connection 
with those dealings, '* we exchange, bought and sold notes at first and 
** cancel them at the end with the same parties or other parties whom 
“ they nominate, paying the difference There are 30 or 40 people so 
** speculating and the plaintiff is one of them." On this point defendant’s 
second witness, Muni Subbarayulu, states that the entry about delivery of 
Government paper in the original sale notes is only nominal It is a sale 
in the sense that the difference m the premia is to be [ 487 ] adjusted. If 
the transactions take place in the bazaar, it is the difference only that 
is adjusted If there is to be a real delivery of Government promissory 
notes, it is done through the bank, if the amount is at all consi- 
derable. 
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Considering again what took place on the 28th November, which is 
called the settling day, there is strong reason to think that the agreements 
sued on were merely contracts to pay differences. As to what took place 
on that day, defendant, his second and third witnesses, plaintiff and his 
third witness, Venkatachella Chetty, give evidence of which the following 
is the effect : — 

About the 28th November the price of Government promissory notes 
was rising in the market and plaintiff and others, who had agreements 
from defendant to sell, attended to call on him to settle with them. 
Plaintiff’s third witness, Venkatachella Chetty, called on defendant to 
close his transaction by giving counter- contracts of purchase, and defend- 
ant, saying he was in difficulties, offered to pay 8 annas over and above 
his selling price. Two persons named, Krishnasami Chetty and Namboo- 
perumal Chetty, agreed to those terms but Goverdana Doss, plaintiff, and 
Venkatachella Chetty insisted on full terms and went away. However, 
they returned again, according to the evidence, at 6 o’clock in the evening 
and renewed the discussion and on defendant’s repeating his old terms 
plaintiff went away asking Venkatachella to settle for him on the same 
terms on which Goverdana Doss and Venkatachella should settle for them- 
selves. Some one present then suggested that full differences should be 
paid and that six months’ time should be given for the payment. Defend- 
ant agreed to this sugestion and Goverdana Doss accepted those terms. 
Venkatachella Chetty also did so on his own account and on behalf of 
the plaintiff. Then Goverdana Doss gave a resale note to defendant for 
6i lakhs and took from the latter a promissory note for the difference in 
the premia. Then Venkatachella resold 4} lakhs on plaintiff's behalf and 
2J lakhs on his own account. On the 2nd or 3rd December next Venkata- 
chella brought to him from the plaintiff his resale note III and deli- 
vered it to defendant. 

Thus, what took place on the 28th November furnishes strong ground 
for the opinion that no Government paper was originally intended to be 
sold. Otherwise it is not possible to account for not a word being said 

about the delivery of Government paper or about the tender of its price 

or for plaintiff meeting defendant two [ 488 ] days before the date fixed for 
delivery. The explanation given by defendant is probably true. As it 
was thought that the price of Government securities might rise or fall by 
the 30th, each party desired to take advantage of this element of uncer- 
tainty and adjust the difference in the best way he could to his best 

advantage. Nor do I see why, if a real 'sale was originally contemplated, 
a resale note for the amount of the original sale note should be executed 
in every case. Looking again to the number of persons that settled with 
defendant on the 28th November, and the aggregate value of Government 
paper on which he agreed to pay the difference, it is impossible to believe 
that with his limited means he could have intended a bona fide sale of 
Government paper or that his original intention could have remained un- 
known to plaintiff who systematically speculated on the difference in the 
premia. Passing on to plaintiff’s witnesses, the first witness is plaintiff 
himself. He was not present when the agreements were made and his 
statement that they were bona fide sales of Government paper is not enti- 
tled to much weight. He does not explain why a resale note was executed. 
He admits a number of transactions of very considerable value in which 
he received only the difference. 

His second witness is one Mr. Berry, a stock-broker at Madras. His 
evidence is that sales of Goverpmeut paper in the bazaar are generally met 
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by native dealers by payment of the differences He appears to me to over- 
look the class of cases in which the original intention was only to pay 
differences and to assume that there is in the first instance a bona fide sale 
in every case I do not desire to be understood as holding that bona fide 
sales of Government paper may not be adjusted by payments of the differ- 
ence between the contract price and the market price on the day fixed 
for delivery so as to supersede the necessity for delivery of Government 
paper But what I do hold is that when there is no original intention to 
deliver Government paper and when the contract is at its inception a 
contract to pay only the difference, such contract is in law a gaming con- 
tract 

Plaintiff’s third witness is one Venkatachella Chetty, who had also a 
similar agreement whereby defendant engaged to sell Government paper 
for 24 lakhs to him. 

Adverting to tlie transactions in Government paper m the bazaar the 
witness states as follows “ I did not expect tliat Government promis- 
'* Bory notes would pass from hand to hand [4891 The profits and loss 
“ of each transaction between the selling price ana the market price on 
" the day of settlement would be compared, a balance struck and the 
“ difference paid The practice was to buy and sell the same quantity 
“ of paper, but it did not matter from whom it was bought and sold. 
“ There was no intention at the time of purchase that Government pro- 
missory notes should be actually delivered or money paid ” He gave a 
resale note to defendant on account of his own transaction, and he states 
that plaintiff also gave a similar note to defendant 

Thus, m favour of the view that when the agreements in suit were 
made there was no intention to deliver Government paper, there is first 
defendant’s evidence, there is next the fact that the broker, with whom 
three such agreements were made does not contradict him and swear to 
the contrary; and there is, again, the presumption arising from defendant’s 
and plaintiff’s means in life and from the geneial character of dealings in 
Government paper in the bazaar There is further the cancelling con- 
tract or a resale of the same quantity of paper by plaintiff to defendant 
There is also the statement of plaintiff’s third witness that at the time of 
purchase there is usually no intention to deliver Government paper or to 
pay its price There is further the fact that plaintiff had a large number 
of transactions in which differences were alone paid as shown by Exhibit I 
There is again the conduct of plaintiff and other dealers with defendant 
on the 28th November which raises a presumption in favour of his conten- 
tion. 

In favour of the view that the agreements were bona fide sales, 
there is the form of the agreements and there is liaja Eshoor Doss* 
statement Weakened as it is by the circumstances mentioned m the last 
paragraph, upon the whole evidence there is no reason to doubt that it was 
the defendant's intention only to pay the differences That being so, the 
plaintiff was aware or not aw^are of such intention If the former was 
the case, it was a gaming contract; if the latter, there was no coneemuB 
as to a matter which is of the essence of the contract, and therefore no 
valid contract. However, the broker’s evasive evidence and his omission to 
contradict the defendant, the position of Raja Eshoor Doss as a sowcar, 
who IB in frequent communication with brokers and dealers in the bazaar, 
and presumably familiar wtih the general character of dealings in Govern- 
ment paper in the bazaar, the defendant's statement that plaintiff is one 
of the thirty or forty in the bazaar tffat {490] speculate in the manner 
described by him and the accession of strength which that story receives 
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from the execution of { $, resale note, and from the difference being de- 
manded before the due date and from conduct of the parties on the 28th 
November, and from the extent of dealings carried on by them as compared 
with their means — these circumstances lead me to the conclusion that 
the learned Judge was right in upholding the defendant’s contention. 

I would accordingly dismiss this appeal with costs. 

I would also disallow the memorandum of objections. 

Best, J. — The suit was brought for the recovery from defendant of 
a sum of Rs. 7,109-6-0 (with interest thereon) as the amount due to 
plaintiff from defendant on account of dealings in promissory notes of the 
Government of India 4 per cent. loan. 

Plaintiff’s case is that he purchased from the defendant on various 
dates in October 1891 and on the 4th of the following month at rates 
varying from Rs. 105-4-0 to Rs. 105-11-0 Government promissory notes 
the aggregate value of 4^ laklis deliverable on the 30th November 1891 
-r— and resold the whole lot to defendant on the 28th November at the 
rate of Rs. 107 per cent., the date of delivery being the same 30th 
November, and that the amount due to him (plaintiff) on account of these 
dealings is Rs. 7,109-6-^, which he now seeks to recover with interest at 
12 per cent, per annum from 30th November 1891. 

The defendant admitted the facts of sale and purchase of Government 
notes as stated in the plaint, but pleaded (1) that the transactions were of 
the nature of gambling, and therefore, void under Section 30 of the Con- 
tract Act; (2) that plaintiff had failed to perform his part of the contract; 
(3) that tlie suit is premature, plaintiff having agreed to allow defendant 
six months’ time for making the payments in question. 

The learned Judge in the Court below found the two latter pleas to 
be invalid; but on the first plea he found in favour of the defendant and 
dismissed the suit. 

The question' for consideration is, therefore, whether the learned 
Judge is right in holding the agreements between plaintiff and defendant 
for purchase and sale of Government securities to be void as gaming 
transactions. 

The law on the subject is clearly stated by Farran, J., in [491] 
J. H. Tod V. Lakhimidas Purshotamdas (1) in the following words: — 
“ Contracts are not wagering contracts unless it be the intention of both 
** contracting parties at the time of entering into the contracts under no 
** circumstances to caU for, or give delivery, from or to each other.” See 
also Orizewood v. Blane (2). The question is, therefore, was it the inten- 
tion of both plaintiff and defendant in this case at the time of making 
the agreements for sale by defendant to plaintiff of the Government 
securities that there should be no actual sale and purchase of Government 
promissory notes, but only payment of differences in the price of the 
securities on the 30th November. In this latter case the suit has been 
rightly dismissed, but in the former, defendant’s plea under Section 80 of 
the Contract Act must be disallowed. This question is one of fact and no 
doubt the burden of proof is on the defendant. 

Before the evidence is considered, it is necessary to dispose ot the 
objection taken on behalf of the appellant (plaintiff) that oral evidence is 
inadmissible to vary or contradict the terms of the contracts which are 
evidenced by the bought and sold notes. Such was no doubt the ruling 
of the Calcutta High Court in Juggemauth Sew Bux v. Ram Dyal (3), 

(i) i6 B. 441 (44S)« (2) L<R. n CB. 526, 


(3) 9 C. 791, 
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but as observed m Anupchand Hemchand v Champsi Ugerchand (1), the 
effect of proviso I to Section 92 of the Evidence Act does not appear to 
have been considered by the learned Judges who decided the Calcutta 
case, relied on by the appellant Under that proviso oral evidence is 
clearly admissible to prove any fact which would invalidate a document, 
and it is for such a purpose that the oral evidence has been tendered and 
admitted in the present suit. 

I now proceed to consider the evidence The first witness is the 
defendant himself He no doubt says that the understanding with which 
he sold was that differences (in price) should be paid on the day of settle- 
ment, and that he himself “ would not have entered into a contract for 
the actual dehvery of lakhs of Government paper,” as he ” could 
not have done it” not having sufficient means There is every 
reason to believe that this latter statement is quite true, but his intention 
alone is not sufficient to make the transactions one of gaming and there- 
fore void As already observed it is only if both parties intended at the 
time of [ 492 ] entering into the agreement that there should be nothing 
more than payment of differences that defendant's plea will be of avail to 
him. Defendant admits that he ” never saw the plaintiff personally till 
'* 28th November,” i.e , the date on which took place the resale to 
defendant of all the 4J lakhs of Government securities that had been 
previously purchased by plaintiff from defendant He says ” I don’t know 

that plaintiff said anything to me ” even then, and he admits that plaintiff 
” went away without setting anything, and that it was Venkatachella 
” Chetty (plaintiff’s third witness) who resold to him the 4J lakhs on 
” plaintiff’s behalf.” 

Venkatachella Chetty 's evidence is to the effect that when he made 
the contract for plaintiff on the 28th November he was ” not instructed 
” to make it specially with the defendant,” but was free to make it 
with any one, plaintiff having simply directed him to sell the 4J lakhs 
of paper in the market, without giving any special directions whatever 
This witness further states that the broker, through whom the sale to 
defendant of the 4J lakhs, was effected on the 28th November, was Muni 
Subbarayalu 

This Muni Subbarayalu has been examined as defendant’s second 
witness. He merely saw plaintiff on that day, as he was coming down- 
stairs from defendant’s office, when plaintiff told him that he objected to 
defendant’s offer to pay 4 or 8 annas per 100 rupees All the above 
witnesses speak merely to the transaction of 28th November, and not to 
the understanding between the parties at the time when the original 
purchases were made by the plaintiff 

The broker by whom the first three of those purchases were made is 
Syed Meah Sahib, who has been examined as defendant’s third witness 
He no doubt states that the ” majority of dealings m Government paper 
” in the bazaar are contracts merely for the payment of differences,” but 
he also expressly states that he ” cannot say whether this was one of those 
or not,” and in cross-examination he further states tliat ho is ” quite 
” sure when these contracts wore entered into, nothing was said about 
” adjusting differences by counter-sales,” and that he himself ” did not 
” know at the time whether paper was really to pass or only differences 
” to be paid.” He has no doubt stated that a few days after the con- 
tracts, plaintiff asked him if defendant would be able to fulfil his contract 
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** Whether he would pay differences, for he seemed to be dealing reck- 
lessly.'" But in cross-examination he gives a [ 493 ] more particular 
account of the conversation as follows: — What he said was ** I hear 
Venkatasubba Bao (the defendant) is selling papers recklessly and I 
“ fear very much about it." Then I said " He is a straightforward 
" gentleman; there will be no fear." Then Baja (t.e., plaintiff) said 
" Will he pay the differences? If so I shall buy paper from others and 
" give delivery to others to whom I have sold paper." " His meaning 
" was," says the witness, " to close the contraots with the defendant on 
" the delivery day or it may be earlier to save trouble, and buy elsewhere 
to supply people to whom he had sold.*' 

This is all the evidence for the defence and I am of opinion that it is 
far from sufficient to prove that at the time of entering into the contracts 
with defendant for the purchase of the Government securities, the under- 
standing on both sides was, that there was only to be payment of 
differences. 

The fact of plaintiff having resold the whole of the 4J lakhs to 
defendant on the 28th November is not evidence of intention on the 
several dates of purchase by plaintiff. Nor is the intention on the part 
of defendant to pay differences sufficient to render the contract void. As 
appears from defendant’s own evidence in the connected case (original 
suit appeal No. 37) such was also his intention in contract for Govern- 
ment paper entered into by him with the Madras and Agra Banks in which 
contracts, he says " my intention was only to pay differences." He fur- 
ther admits that he has also entered into what he calls " cancelling 
contracts " with the banks. 

There being a mutual understanding for sale of a certain quantity of 
Government securities on a fixed date at a fixed price, the mere fact of an 
undisclosed intention on the part of defendant to pay differences only 
cannot invalidate the contract. As observed by Sir F. Pollock in his 
principles of contracts, fifth edition, page 5 — " the law does not allow a 
" party to show that his intention was not in truth such as he made or 
" suffered it to appear." 

Plaintiff declares that he had the intention of buying and was both 
in a position to pay and willing to do so. He admits that he bought 
with the intention of selling again and making a profit. This amounts 
to speculation, it is true; but there is no law against speculation. As 
pointed out by Bindley, J., in Thachcr v. Hardy (1), [ 494 ] it required in 
England a statute, VII Geo. II, ch. 8, to prevent gambling in the public 
funds; and further, " notwithstanding the strong condemnation of such 
" gambling in the preamble, the Act itself was repealed in 1860; and even 
" when the Act was in force, gambling in shares and foreign stocks was 
" held not to be illegal either under the Act or at common law." 

I am unable to attach weight to the argument founded on the circum- 
stances of plaintiff’s dealings being equal in amount to the value of 
his whole estate. He is admittedly a wealthy man and there is no 
reason for supposing he could not have met his liabilities. Nor do I think 
the fact of his having resold the whole amount to defendant on the 28th 
November is a circumstance entitled to weight against the plaintiff. 
Defendant was thus afforded an opportunity of reducing his losses if the 
price of Government notes should rise during the next two days, and 
defendant himself has admitted (as observed above) that such " cancel- 
ling contracts," as he calls them, are allowed by respectable banks. It 

(I) L. R. 4 Q.ft.D. 685 (688). 
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is true that plaintiff has admitted that if defendant had paid him the 
difference between selling pnce and the market price on the date of 
delivery he would have been satisfied, that this was the profit he intended 
to make, and that if the price of Government paper had gone down he 
himself should have paid the defendant the difference between the contract 
price and the market price, but he adds " that was not the understanding 
“ at the time of making the contract,” and explains this last sentence of 
his by saying that it was only if the defendant had asked him for the 
difference he should have paid the difference, and that the intention was 
that the notes should be delivered. 

Plaintiff’s second witness, Mr Berry, is a stock-broker, who has been 
concerned in the purchase and sale of Government paper for the past 
twelve years He says ” there are many transactions in Government 
” paper, in which Government paper does not change hands. On settling 
” days either the difference la paid or the notes delivered Native dealers 
” in the bazaar make contracts for the actual dehveiy of paper, but they 
*' generally meet them by asking the purchaser to take deliveiy from 
” somebody else and paying or receiving the difference or by selling back ” 
He further states ” there are fixed settling days once a month, generally 
” at the end of the month, for completing transactions that have been 
*' entered into This is done on the pnnciple of a bank [198] clearing 
” house The reason is to avoid the risk of large quantities of paper 
” being handed about over the market Unless there were a settling day, 
“ there would have to be a delivery on every purchase The paper would 
” soon got dirty and want renewal, and numerous endorsements are 
” saved ” 

Having carefully considered the evidence on both sides, I am unable 
to concur in the finding arrived at by the learned Judge in the Court 
below, that the understanding between both the parties was from the 
beginning that there should only bo payment of differences 

As to the memorandum of objections filed on behalf of the respond- 
ent, I agree with the learned Judge in finding that defendant failed to 
prove the alleged agreement to allow six months’ time for payment, and I 
also concur in the finding that there is nothing in the objection as to want 
of tender by the plaintiff, as there was in fact nothing that plaintiff had 
to tender 

As to the defendant’s costs in the Court below, I am of opinion that, 

considering the nature of the defence set up, defendant was rightly dis- 

allowed hiB costs 

I would, therefore, disallow all the respondent's objections, and give 
plaintiff a decree for the amount claimed by him But as my learned 

colleague has come to a different conclusion, the decree of the learned 

Judge in the Court below must be affirmed, and this appeal dismissed 
under Section 575 of the Code of Civil Procedure 

Branson d Branson, attorneys for appellant 

Wilson d King, attorneys for respondent 
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[ 498 ] APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 

Venkatachella Chetti (Plaintiff), Appellant v. Venkata Subba 
Kau (Defendant), Respondent * [16th April and 

11th September, 1894.] 

Indian Contract Act — Act IX of 1872, Section 30 — Contracts to buy and sell Govern- 
ment promissory notes — Whither wagering contracts or not — Contracts for pay- 
ment of differences only 

A having on various occasions sold certain amounts of Government pro- 
missory notes to B, aggregating on the whole to 2i lakhs, for delivery on 30th 
November 1891, B on the 28th of November sold the same amount to A for 
delivery on the 30lh November. On that day B, through his attorneys, called 
upon A to retain the ' paper * contracted to be sold by A to B in respect of that 
contracted to be sold by B to A, and to pay the differences in the prices of the 
two contracts to B, and subsequently sued him for the amount. 

Held, that on the evidence B having admitted that the original contract sued 
on was for payment of differences only, that it was a wagering contract, and 
therefore void ; 

H£ld, on appeal per Muttusami Ayyar, J., that the above judgment should be 
confirmed ; 

Per Best, that on the evidence it was not proved that at the time of enter- 
ing into the original contract the intention of both parties was merely for pay- 
ment of differences, and that consequently the contract was not a wagering 
contract, but a valid one. 


Appeal from the decree of Davies, J., sitting on the original side of the 
High Court in original suit No. 75 of 1892. 

The facts of the case appear sufficiently for the purpose of this 
report from the foregoing and from the judgment of Mr. Justice Davies, 
which was as follows: 

‘‘ The judgment in this case follows the judgment in the connected 
case No. 74 of 1892, the facts and the pleadings being similar and the 
evidence in that case having been treated as evidence in this. The 
differences here are (1) that the amount involved is in connection with 
!! transactions for lakhs of rupees, the amount of difference claimed 

being Rs. 3,312-8-0; (2) that the plaintiff is not a man of wealth like 
the plaintiff in the other [ 497 ] suit; and (3) that he has put himself 
out of Court by practically admitting that the contract was for payment 
of differences only and therefore was a wagering contract in the eye 
of the law. 


,, “ ^^cr the like reasons as are given in my judgment in the other suit, 

this suit IS dismissed but without costs.'' 

The plaintiff thereupon preferred this appeal. 

Ihe Advocate-General (Hon. Mr, Spring Branson) and Mr R F 
Grant, for appellant. 

Mr. Wedderburn, for respondent. 

JUDGMENT. 


Muttusami Ayyau, J. — The learned Judge rests his decision in thie 
case against the plaintiff on his practically admitting that the contraci 
auea on was for payment of differences only, and on the reasons assigned 
by him for his decision in original suit No. 74 of 1892. I concur in thal 

♦Original Side Appeal No. 37 of 1893. 
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opinion for the reasons mentioned in my judgment in regular appeal 1 M 4 

No 36 of 1893 I would dismiss this appeal also with costs, and disallow c_p i « 
the memorandum of objections f. ii. 

Best, J —This suit was tried wifch original suit No 74 of 1892, which 
forms the subject of appeal in oiiginal suit appeal No 36 of 1893 

The learned J udge has dismissed the suit for the reasons given in his ^ 

judgment in the connected suit with the reinaik added that the plaintiff in 
this suij) has " put himself out of Court by practically admitting that the 17 m 495 
contract was for payment of differences only ” But on referring to 
the evidence in the case I am unable to find any such admission on the 
part of the plaintiff Plaintiff’s statement (as his own first witness in the 
case) is that the i' intention was to get actual delivery of paper, but if he 
Bold again to the same party then differences only were to he paid/' 
and as a matter of fact a sale to defendant was made on the 28fch Novem- 
ber, i e.f two days before the date on which defendant was to deliver under 
the original contract I have no doubt whatever tlie plaintiff was, in a 
sense, gambling in Government paper, but such gambling, however 
demoralizing and reprehensible, is not illegal, as observed in Thacker v. 

Hardy (1) In the absence of proof- that at the time of entering into the 
onginal agreement the understanding of both parties was that it was 
merely for payment of differences I am of opinion — for reasons stated in 
my judgment in [ 498 ] original suit appeal No 36 of 1893 — that the 
contract between the paities cannot be held to be void within the meaning 
of Section 30 of the Contract Act 

If the same objections have been filed in this case, I would disallow 
them for the reasons stated in my judgment in that case, and, also for 
reasons stated in that judgment, I would allow this appeal, but as my 
learned colleague’s finding is in favour of the lespondent, the decree of 
the learned Judge in the Court below must bo alliimed, and this appeal 
dismissed with costs under Section 575 of the Code of Civil Procedure 
Branson dt Branson, attorneys for appellant 
Wilson <& King^ attorneys for respondent 

17 M. 498. 

APPELLATE CIVIL 

Before Mr, Justice Mutiusarni Ayyar and Mr Justice Best 

Bala Pattabiurama Cicetti (Defendant No 1), Appellant v. 

Seetharama Chetti and another (Plaintiff and Defendant No 2), 

Respondents * [29th and 30th March, 1894.] 

C\>de of Civil Procedure— Act XIV of 1882, Sections 510, 524 — Reference to erbtlra- 
tion — Refusal of person appointed arbitrator to act — Appointment of arbitrator by 
Judge under Section 510 — Effect of Section 524 on such appointment 

The words ' so far as they are consistent with any agreement so filed ' in 
Section 524 bf the Code of Civil Procedure do not mean that the agreement 
must contain in every case an expiess provision as to what ought to be done if 
any arbitrator is unwilling to act, in order that a Judge may act in conformity 
to it, and that Section 510 has otherwise no application. The reasonable con- 
struction IS that the action of the Judge under Section 510 should not be incon- 
sistent with the agreement, if it contains any special provision on the subject 

♦ Appeal No 107 of 1893 
(I) L.R. 4 OBD., 685 . 
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[R^ 9 Ind. Cas. 173 (F.B.)*= M.L.T. 251=21 M.LJ. 263=(1911) M.W.N. 151 (155); 

38 P.L.R. 1901=110 P.R. 1900.] 

Appeal against the decree of D. Irvine, District Judge of Coimbatore, 
in original suit No. 19 of 1890. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court. 

Ramachandra Rau Saheb, for appellant. 

Mr. Grant and Lakshmana Chetti, for respondent No. 2. 

Bhashyam Ayyangar, for respondent No. I. 

JUDGMENT. 

[ 499 ] Muttusami Ayyar, J. — Three was a controversy among three 
brothers governed by Hindu law as to the partition of their family property. 

They entered into an agreement on the 3rd October 1890, referring 
the matters in difference between them to two arbitrators and one umpire 
for decision. The arbitrators named in the agreement were one Kasturi 
Chettiar, nominated by one of the three coparceners called Bala Patta- 
bhirama Chetti, and one Padmanabha Chettiar named by the other two 
coparceners, Seetharam Chetti and Subbaratnam Chetti. The agreement 
was filed in the District Court of Coimbatore under Section 523 of the 
Code of Civil Procedure, and the Judge made an order of reference in 
accordance therewith. But Kasturi Chettiar refused to act as arbitrator, 
and the late Judge, Mr. Irvine, appointed Adinarayana Chettiar in his 
place under Section 510 of the Code of Civil Procedure. The arbitrators, 
thus constituted, made an award on the 3rd August 1891, and the Judge, 
modifying it in certain matters under Section 518, adopted it, and passed 
a decree in its terms as altered by him. Hence this appeal. For the 
appellant it is contended that there is no legal basis for the award. It is 
urged (i) that the words in Section 524, so far as they are consistent 
‘‘ with any agreement so filed,” signify that the award should be made 
by the arbitrators named in the agreement, and that if any of them is 
unwilling to act, the agreement, which is the basis of the award, becomes 
inoperative, and (ii) that the Judge’s finding that Kasturi Chettiar con- 
sented to arbitrate previous to the order of reference is not warranted by 
the evidence in the case. 

As regards the first contention, I am unable to accede to it. The 
words in Section 524, ” so far as they are consistent with any agreement 
” so filed,” do not mean, as argued by appellant’s pleader, that the 
agreement must contain in every case an» express provision as to what 
ought to be done if any arbitrator is unwilling to act, in order that the 
Judge may act in conformity to it, and that Section 510 has otherwise no 
application. The reasonable construction is that the action of the Judge 
under Section 510 should not be inconsistent with the agreement, if it 
contains any special provision on the subject. Section 524 should be 
read as if it contained the words ” in the absence of anything in the 
“ agreement to the contrary. Section 510 is applicable.” This view 
appears to me to be in accordance with the scheme of arbitration contained 
in Chapter XXXVII of the Code. That [ 800 ] chapter provides for arbitra- 
tion in three modes (i) by an order of reference in a suit already pend- 
ing; (ii) by an order of reference based on an agreement filed for that 
purpose; and (iii) by enforcement of an award already made by arbitra- 
tors without the intervention of the Court. It enacts distinct provision 
as to various matters in order that the order of reference made in a suit 
pending may not prove abortive. bu| result in an award according to the 
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onginOil intention of the parties In dealing with orders of reference made 
upon an agreement, the Code gives effect to the intention of the parties 
embodied in the agreement, in cases to which Section 610 would apply, if 
the order of reference were made in a pending suit, by providing that the 
foregoing provisions, viz., Sections 509 to 522, shall apply, that is to say, 
be taken to be intended by the parties to the agreement to apply, provided 
that there is nothing inconsistent in that agreement with such intention. 
When a ^ number of incidents are considered to be the ordinary incidents 
of a contract, such as of a lease or mortgage, &c , and the intention of the 
legislature is to preserve the contractual freedom of the parties, quod those 
incidents, it is ul^ual for the legislature to indicate that intention by saying 
that in the absence of a special provision to the contrary the incidents 
specified shall be taken to be the incidents intended to be included in the 
particular contract in dispute It is a rule of convenience designed to 
avoid repetition The first contention must be disallowed. 

Ab regards, however, the finding that Kasturi Chetti consented to 
arbitrate previous to his nomination, I do not think that the evidence 
supports it. Kastun Chetti denies that he was ever consulted or agreed 
to act as arbitrator. The other arbitrator, Padmanabha Chetti deposes 
that Kasturi Chetti was unwilling to act when he was communicated 
with after the reference had been made He was not aBked whether 
previous to the reference Kasturi had consented or not These are disin- 
terested witnesses, and their evidence does not show that it was ascertained 
that Kasturi Chetti had conBented to act prior to the order of reference 
Though the second defendant says that Kastun consented to act, yet his 
evidence is that of an interested party, and it is not safe to rely upon it 
unless it IB corroborated. The reason assigned by Kastun for his reluc- 
tance to arbitrate is that both parties are his relatives, and it is not 
unnatural that he should be unwilling to [ 801 ] occupy a position in 
which his decision may be obnoxious to one or other of his relative^ It 
has already been held in the cases of Puaardin v Moidin (1) and Bepin 
Behan Chowdhry v. Annoda Proaad Mullick (2) that Section 510 is not 
applicable unless, as its language implies, the arbitrator who is superBeded 
for being unwilling to act, previously consented to arbitrate On the 
ground that Kasturi Chetti never consented to his appointment as arbi- 
trator and that Section 510 is not applicable, I would sot aBide the 
decree appealed against, and direct that this suit be dismissed with costs 

Best, J. — I concur. 


1894 

March 

30. 

Appel- 

late 

Civil. 

17 M.498. 


17 M. 501. 

APPELLATE CIVIL. 

Before Mr Justice Muttuaami Ayyar. 


Orr {Plaintiff No. 1), Appellant v. Muthia Chetti {Defendant 
No. 1), Respondent * [22nd December, 1893 and 24th January, 1894 ] 

Receiver — Appointment of a receiver by a Court under Section 503 of the Code of 
Civil Procedure — Misappropriation by the receiver — Whether, subject to the 
receiver's liability, the creditor or judgment-debtor must bear the loss 

In cases in which a receiver, appointed at the instance of the judgment- 
creditor under Section 503 of the Code of Civil Procedure, misappropriates 

♦ Appeal against Appellate Order No 63 of 1892 
(1) 6 M 414. ^ (2) 18 C 324 
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moneys collected by him, the decree is not satisfied pro tanto, but the loss falls 
on the estate or its owner, subject to the receiver’s liability. 

[Affirmed, 20 M. 221; AppU 2 C.LJ. 602 (611). J 

Appeal against the order of T. Weir, District Judge of Madura, dated 
26th August 1892, passed on C.M.A. No. 8 of 1892, confirming the order 
of S. Dorasawmy Ayengar, District Munsif of Sivaganga, passed on execu- 
tion petition No. 274 of 1891. 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court. 

The Lower Courts decreed in favour of the defendant and the plain- 
tiff preferred this appeal. 

Bhashyam Ayyangar, for appellant. 

Sundara Ayyat, for respondent. 

JUDGMENT. 

[602] In original suit No. 415 of 1884 on the file of the DiSrtict Mun- 
sif of Sivaganga, appellant obtained a money decree against respondent. 
In execution of the same, the produce of the village of Kumbanur in fasli 
1299 was attached by appellant, and on his application, a receiver was 
appointed under Section 503 of the Code of Civil Procedure to superintend 
the harvest and to recover the melvaram. The receiver collected a sum of 
Rs. 845-2-7 on account of the melvaram, but instead of remitting the 
amount to the Court, misappropriated it to his own use. Thereupon, 
respondent instituted Criminal Proceedings against him, and the receiver 
absconded and is still absconding. Appellant then applied for execution 
against respondent in respect of the balance due under the decree, and 
the latter contended that the decree must be taken as satisfied to the 
extent of the sum of money misappropriated by the receiver, from whom, 
it would appear, no security was taken, for the due performance of his 
office. Both the Courts below disallowed the oontention, hence this 
appeal. The question which arises for determination is, whether in cases 
in which a receiver appointed at the instance of the ji|dgment-creditor 
under Section 503, misappropriates his collections, the decree ought to be 
treated as satisfied pro tanto, on the ground that he is the agent of the 
judgment- creditor on whose application he was appointed. 

The only case cited at the hearing is that of John Tiel and Co. v. 
Abdool Hye (1). That was decided under Section 243, Act VIII of 1859. 
There the manager exceeded the powers^ conferred upon him by the 
Court, and mortgaged the attached property with the consent of all 
the parties concerned, so as to leave some proprietary interest in the 
judgment-debtor. The question for determination was whether any 
judgment -creditor coming after the appointment of the manager and the 
making of the said mortgage, had a right to attach and sell what remained 
of the judgment-debtor’s interest in the property. The Court held that he 
was entitled to attach, and stated the ground of decision in these terms: 

“ A manager appointed under Act VIII of 1859, Section 263, so far as he 
is an officer of the Court, is, at the most, the hand of the Court for the 
“ purpose of gathering in on behalf of the judgment-debtor the moneys 
“ due to him, in order that they may immediately be applied to the satis- 
“ faction of the decree. If [803] he does more than this and deals with 
the subject of the property itself, he must do so as the agent of the 
judgment-debtor, and not properly as the officer of the Court.” In the 
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case before us, the receiver collected the melvaram in the exercise of the 
power conferred upon him by the Court, but instead of paying the collec- 
tion^ into Court, as he was bound to do, in order that they might be applied 
in satisfaction of the decree, misappropriated them to his own use in breach 
of his duty as receiver. I am of opinion that the Judge is nglit in holding 
that the present case is not on all fours with the other caSe I do not think, 
however, that the decision of the Judge can be supported He considers 
that the receiver in the present case was the judgment-creditor's agent 
because it was on his application that the appointment was made 
The appointment is the act of the Court and one made m the interests of 
justice or ex debito juatttice He is an officer or representative of the 
Court, and subject to its orders • His possession is the possession of 
the Court by its receiver, and the tenants in possession, when he is ap- 
pointed to receive rents and profits of immoveable property, become virtu- 
ally tenants pro hoc vice of the Court, their landlord HiS possession is 
the possession of all the parties to the proceeding according to their titles 
The moneys in his hands are in cuatodia legig for the person who can make 
a title to them The Judge observes that very wide powers are conferred 
upon receivers by Section 503 including a power to remove the property 
in possession, but it does not follow from it that his relation either to the 
Court or to all the parties interested m the proceeding undergoes any 
change in proportion to the extent of his powers For, it has been held m 
England in similar cases that a receiver appointed by the Court is appointed 
on behalf and for the benefit of all persons interested, parties to the suit or 
proceeding. This being so, it is clear that if a loss arises from the default 
of the receiver, the estate must bear the loss as between the parties to the 
suit or proceeding It is true that when the party entitled to an estate is 
ascertained, the receiver will be considered his receiver and their principle 
IS applicable in the case of a suit in which title to property is decreed, and 
not to the case before me, for the decree under execution is money decree, 
the title in the property under attachment continuing to vest in the 
judgment-debtor The first-mentioned rule is only the result of the general 
principle that the loss must fall on the estate or its ownei, subject [ 804 ] 
to the receiver’s liability. The terms “ receiver ” and " manager ” are 
synonymous, and though the appointment of a receiver may, in certain 
cases, operate to change possession, yet it has no effect whatever on the 
title of either party to the property which is placed m the possession of the 
receiver For any loss arising from his default, the receiver is certainly 
responsible, but when he cannbt be proceeded against the question as 
between innocent parties is who ought to bear the loss which is imputable 
to neither, and the only answer is that it must devolve on the estate to 
which the appointment relates There is also another reason in support 
of this view Moneys m the hands of the receiver belong, to the Court 
which appointed him, and are in custodia legia, and he cannot spend them 
except under the orders of the Court If they are lost, whilst in custody 
of the receiver notwithstanding the exercise by him of due care, it cannot 
be denied that the loss must devolve on the estate, for the loss is not 
imputable to his default or that of any other The Courts below are in 
error in introducing a theory of agency without reference to the title to the 
property, for the collection of the rents of which the receiver has been 
appointed I set aside the orders of both the Courts below and direct 
that appellant be allowed to execute his decree without being compelled 
to deduct from the amount thereof the amount misappropriated by the 
receivcT. Bespondent will pay appell*Ant’^ costs throughout, 
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PRIVY COUNCIL 
Present 

Lords Hohhouae, Macnaghten and Momi, and Sir Richard Couch. 
[On a'ppeal from the High Court at Madras ] 


Cherukunneth Manukbl Nilakandhen Nambudirapad 
AND ANOTHER {Plaint iff a) V Venqunat Sivapathil 
Padmanabha Revi Varma Valia Nambidi and others 
{Defendants) * [13th June and 28th July, 1894 ] 

Utatyamaj or rights of Uralan— -Trustees and guardians of a temple in Malabar — Mel- 
koima, or right of superintendence inherited by a family — Usage of the temple* 
^ — Effect of compromise 

The appellants, who were Uralan, managing as trustees and guardians the 
affairs of a temple in South Malabar, claimed to exclude the respondents from 
the management jointly with themselves The respondents, reprcschting the 
Nambidi family, the descendants of the former rulers of the locality, were en- 
titled to rights termed Melkoinia, of superintendence over the temple Disputes 
having arisen, the predecessors of the parties in 1845, and again in 1874 had 
compromised litigation, and had agreed, with the result that they had since 
then continued to act upon the agreement that they should jointly exercise the 
powers of management • 

Held, that the compromise so agreed to was binding upon the appellants , 
that the usage, which had been followed since 1845, was the best exponent of 
the Melkoima right, and that the compromise could not be re-opened 
[F.. 16 Ind Cas 225 (232)=23 M L T 134=12 M LT 269, R. 24 C 216 (237) , 29 M 
194 (P.C)=8 Bom LR 374=4 CLJ 305=10 CWN 545=33 I A 67=16 
MLJ 160 , 24 MLT 75=13 MLT 106=(1913) M W N 176 (178)] 

Appeal from a decree (28tli November 1890) of the High Court (see 
I. L. R , 14 Mad , l£fi) affirming a decree (lOth December 1888) of the 
Subordinate Judge of South Malabar at Palghat 

The principal ground on which both the Courts below decided that 
the plaintiffs were precluded from claiming exclusive rights in the manage- 
ment of the Kachankurissi temple, an ancient [2] devaaworn, in the 
taluk of Palghat m South Malabar, and from disputing the riglit of the 
defendants to joint management thereof with the plaintiffs, was that 
a compromise of suits relating to such rights had been entered into by 
persona through whom the plaintiffs claimed, with the predecessors of 
the defendants. Nothing was known of the early management of the 
temple. The Nambidis of Venganad, ancestors of the defendants, were 
the original rulers, or Naduvayi, of the country in which it was situated; 
and continued to rule until the British Government was established over 
Malabar in 1792. As rulers, the Nambidi possessed a right, not well 
defined, of superintendence over all religious endowments without having 
the ownership. This right was termed Melkoima As to this reference 
was made to H. H. Wilson’s Glossary, Indian Terms, 338, where the word 
is translated " superior power or function, ” and the words Melkoima 
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sthanam are said to be “ the exercise of chief authority in the affairs 
of a temple.’' Though indicating the right of a ruler, “ Melkoima ” was 
in this case also applied to the person in whom the right was vested. 
The plaintiffs claimed that their family (illom) had Uraiyama right, or 
held the office of Uralan, or Urallers, or trustees and guardians, of 
Kachankurissi devaswom in South Malabar from time immemorial. A 
second office of trustee had, in course of time, been vested in the family 
of the second plaintiff Cherumpatte Manakkel. Since 1835 the offices 
had been held by them without dispute. They claimed to be exclusively 
entitled to manage the temple affairs, admitting, however, that the ances- 
tors of the defendants, the Nambidi of Vergunad, had formerly had the 
Melkoima. This right they contended had been extinguished when the 
British Government was established, having been possessed by the defend- 
ants' ancestors only so long as their power as rulers remained. Resisting 
the defendants' interference with the temple affairs, the Uralan then in 
office had, for the sake of peace, executed a karar in 1845, and a razi in 
1874. But the plaintiffs* predecessors were not entitled to alienate or 
confer any right in respect of devaswom affairs; and the karar and raei 
were not valid on that ground and also for want of parties. 

The first and second defendants — the second, Dhatri Valia \mma, 
being guardian of seven minor defendants — filed separate written state- 
ments that their family had originally been proprietors of the temple anS 
its lands; and they relied on the compromise [8] and admissions made by 
the plaintiffs' predecessors in office. They also set up limitation. 

The issues raised questions as to the respective rights of the parties, 
as to the effect of the compromise effected by the karar of 1845, the razi 
of 1874, and as to the application of limitation. 

In the English year 1773, when Haider Ali ruled in Malabar, he 
granted to the then Raja of Vengunaud, the predecessor of these respond- 
ents, exemption from the full payment of land revenue in respect of the 
temple lands. From a memorandum in a revenue record of 21st March 
1809 this exemption appeared to have been recognized in favour of the 
appellants* family after the annexation of Malabar by the East India 
Company. The documentary evidence relating to this exemption and to 
the other matters of temple management before the year 1845 was sum- 
marized as follows by the Subordinate Judge: — 

“ The earliest document filed is Exhibit I, a certified copy of a state- 
ment, dated 985 or A.D. 1809 obtained from the Collector's records, 
“ which shows that the lands of the temple were exempted from revenue 
y in 948 (A.D. 1773) by Haider Ali at the request of the Nambidi. 

The document next in date is A, a paimash account of the year 
“ 998 (A.D. 1822) in which Cherukunnat and Kariat Nambudripads are 
“ described as the Uralers of this temple. The Nambidi is described as 
** the ‘ Naduvayi or chief of the district.* He is mentioned as being the 
“ Uralan of another temple but not of the plaint temple. 

Exhibit B is a decree of the Palghat Munsif in a suit No. 175 of 
“ 1830 brought against first plaintiff's predecessor as Uralan. The pre- 
“ decessor of second plaintiff or of first defendant was not a party to the 
suit. 

** Exhibit A. M. is the deposition of first plaintiff's predecessor taken 
** by the Tahsildar in 1012 or A.D. 1836 during an enquiry into a petition 
“ presented by certain parties alleging that heavy mortgages were raised 
'' on devaswom properties by first plaintiff's predecessor. In this 
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deposition the latter stated that he and Tekiniadat Nambudripad were 
“ the Uralan of the temple 

Exhibit A.N. IS a deposition given in the Bame< year by the same 
person stating that a portion of the temple lands were exempted from 
revenue in 983 (A.D. 1800) If this statement [4] is correct it contra- 
dicts the statement in defendants Ejxhibit I that the exemption was in 
'* 948 or A.D. 1772. 

“ These are all the exhibits relating to the temple piior in date to 
the karar C of 1020 (A D 1045) and they tend to show that first plaint- 
iff s, Illom Cherukunnat was always regarded as poasessing the Uiaima 
right in the temple, that the Nambidi as the Naduvayi, or ruler, of tlie 
district possessed what plaintiffs asset t he possesses, and what the 
Nambidi himself since 1020 or A D 1845 declared that he possessed, a 
Melkoima right.” 

In 1845 a suit was brought by the second Uralan against the first 
Uralan the Nambidi and a tenant to set aside a tenancy which had 
apparently been granted without the consent of the Second Uralan This 
suit was compromised by a karar (D ) of the» 18th August 1845 on the 
basis of an agreement (C.) between the two Uralan of the 16th August 
The agreement recited the Suit relating to land ” belonging to Kacliaiikurichi 
devaswom over which we both have equal Uraima light and the Nambidi 
of Vengunaud has Melkoima right ” It then proceeded iis follows 
As this suit has been compromised on the condition that all the 
affairs of the said devaswom are to be caused to ba managed in future 
” also, the daily expenses of the devaswom being defiayed by the collection 
” of interest, rent, Ac., and the ceiemonies, Ac , being peiformcd ]ust as 
” they were hitherto jointly caused to be managed through the Samudayam 
” by us the two Uralan and the Narnbidiri who is the Melkoima, and that 
” the affairs which are to be conducted unanimously by us both and tlie 
” Melkoima shall be so conducted, and that no management shall ho 
“ exercised by any one of his own will and pleasure, and that the affairs 
” which are managed under the entrustment made to the Samudayam 
” shall, for the preservation of the property of the devaswom, be conduct- 
” ed with the approval of the three persons, and that the three persons 
” shall jointly examine and settle each year’s account in the month of 
” Chmgom (August-September) of the same year 

Notwithstanding the above, and the subsequent joint management, or. 
suing certain tenants of the temple lands, the uncles of the present appel- 
lants, being then the heads of th6ir family, alleged that a Nambidi defend- 
ant had no right whatever regarding the temple, his former right of 
Melkoima having become extinct 

[fl] Valia Nambidi, the Second ofi these respondents, who was tlien, 
during the minority of her son the first respondent, representing the 
family estate, on the 4th September 1874 filed her wiitten statement in 
answer to that suit She denied the plaintiffs’ allegations, and asserted 
the original right of her family to the temple 

On the 24th October 1874 a joint petition was presented to the Court 
of the Subordinate Judge in which that suit was pending on behalf of the 
plaintiffs and defendants expressing their mutual desire to have the suit 
compromised on the footing ” of the future joint management of the temple 
” aftairs by the plaintiffs and Valia Nambidi,” who wcie to appoint new 
officers and agents for the temple. 

On the 19th November 1874 a joint appointment of a new pattamah 
or agent was accordingly made, and cfh tlie 21st November the second 
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compromise was filed in the Court of the Subordinate Judge under Section 
98 of the then Code of Civil Procedure, Act VIII of 1859, and it was prayed 
that the suit shoxdd be dismissed on the terms of that compromise. This 
was ordered by the Court on the 3rd December 1874. 

Those terms provided for the future joint management of the affairs 
of the temple by the fir^t and second plaintiffs in that suit, and tjbe second 
defendant, the present second respondent. The joint management conti- 
nued down to a short time before the institution of the present suit. 

The judgment of the High Court, Muttusami Ayyar and Best, JJ., 
was the following: — 

“ The institution in question is an ancient Hindu temple in South 
“ Malabar, and the first respondent^ is the representative of the Nambidi 
family which ruled in former times over that tract of country in which 
“ the temple is situated, whilst the Uraima right is vested in the illom, 
“ or family, of the first appellant, a Nambudri Brahmin, from time im- 
memorial. There is no legal evidence before us to show when and by 
“ whom the temple was founded, or what waS the nature of management 
“ prescribed by its original constitution. There are, however, certain 
“ facts which are established beyond doubt and which are indeed not 
“ disputed by the appellants, and the Subordinate Judge rests his decision 
“ upon them. The appellants admit, and there is considerable evi- 
“ dence to show that at least from 1845 the appellants’ and the respon- 
dents’ families have been in joint management in [6] accordance with 
“ the terms of karar C. and razi D dated the 16th August 1845, which 
** were re-affirmed, except in one particular which is immaterial to our pre- 
“ sent purpose, by document E., dated the 2l8t November 1874. The 
“ circumstances under which documents C., D. and E. were executed 
“ and their contents are set forth by the Subordinate Judge in paragraphs 
“ 16 to 20 of his judgment, and it will be seen that the documents referred 
“ to the first respondent’s predecessors as Melkoimas and the appellants’ 
“ ancestors as Uralan, and that they were executed in adjustment of 
’’ pending litigation regarding the respective rights of those persons. It 
** is not urged, as pointed out by the Subordinate Judge, that either fraud 
“ or a wilful suppression of material facts vitiates the deeds of compromise; 
“ but it is contended that they do not bind the appellants because, first, 
“ all the members of their families, as constituted in 1845, had not joined 
“ in their execution, Secondly, that the compromise practically created a 
“ new right and thereby varied the original trusts of the institution; 
“ thirdly, that the Melkoima right being a right of sovereignty, it ceased 
on the introduction of the British rule; and fourthly, because no joint 
“ right can be acquired by prescription. 

As regards the first ground of claim it is clearly untenable. Prior 
“ to 1848 the first appellant’s grandfather’s brother was the karnavan of 
“ his illom, and from 1848 to 1859 it was under the management of 
** the appellant’s father. Prom 1859 to 1876 the appellant’s uncle 
was the managing member, and from 1876 to 1882 the appellant’s 
“ elder brother was in management. The first appellant has been the 
“ head of his family since 1882, and although all the members of the 
“ appellant’s family in 1845 did not sign documents C. and D., the then 
“ head of the family signed them, and the arrangement made by him was 
“ acted upon by his successors and expressly recognized in 1874 and 
“ acquiesced in by all the junior members of his family for more than two 
generations and during a period, of upwards of forty years. The conten- 
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tioD, therefore, that the arrangement had not the sanction of the whole 
“ family in 1045 appears to us to be entitled to no weight 

“ As regards the second contention, the Subordinate Judge is right m 
" holding that after the compromise of 1845 and its ratification in 1074, 
“ the appellants are not at liberty to re-open the question, whether the 
“ right of joint management recognized [ 7 ] in 1845 was then a subsisting 
“ right and whether as Melkoima, the first respondent's family was 
entitled to participate in management It is sufficient to say that the 
right of joint management was brought into contioveifey in a Court 
" of justice and that it was, by way of compromise, leeognized as a 
subsisting right, and as being m accordance with the prior usage of 
“ the institution. It was held by the Privy Council in S 71 Gajapathi 
Radhika v Sn Ga]apathi Nilamani (1) that when a state of facta is 
accepted as the basis of a compromise whereby a suit pending decision 
IS amicably adjusted, and when the compromise is not vitiated by fraud, 
“ those who were parties to it and their privies should not afterwards be 
“ heard to say, for the purpose of reviving the controversy, that the real 
“ state of things was otherwise The principle is the same whether tlie 
mistake alleged to have been made is one of law or of fact We inav 
“ here draw attention to the words, “ as hitherto ” in document C , as 
" indicating that it did not purport to vary the prior usage of the mstitu- 
“ tion. Even assuming that the appellants may now be permitted to show 
“ that the respondents’ family had no joint management prior to 1845, the 
“ evidence before us cannot be held sufficiently to establish such conten- 
" tion In 1821 the Collector of this district called upon the then Nambidi 
" to pay up the arrears of the revenue due on devaswom land and this 
“ implies some control on his part over the temple income Again, in 
" Exhibit A , which is the temple paimash of 1022, the Nambidi is 
" described as having a Melkoima right ovei it Further, Exhibit I shows 
" that it w as the Nambidi who got the devaBw^om land exempted from 
“ assessment by Haider in 1773 Though the paimash account is of itself 
“ no evidence of title, it is of value as confirming the view since taken bv 
“ the Uralan as to the possession of the Nambidi 

After some notice of arguments by the pleaders on both sides as 
to parts of the evidence, the Judges further examined the exhibits and 
stated the opinion that it was impoBsible to hold upon the evidence that, 
prior to 1845, the Nambidi had no connection with the temple, nor 
control over its affairs, and that the recital that document C recog- 
nized and regulated the prior practice was not bona fide The Judgment 
then continued thus — 

[ 8 ] “ The next contention is that the iMelkoima right is the sovereign 
" right of supervision and that when the K imbidis ceased to be lulers, their 
“ Melkoima ceased likewise, and that it was therefore not a subsisting 
“ legal right m 1845 This is the substantial question raised for decision 
in this appeal. The learned pleader for the appellants relies on the defi- 
“ nition of Melkoima given by Mr. Graeme, the Special Commissioner of 
“ Malabar, about 1820, ‘ as the right which the sovereign power possessed 
" over property of which ownership is in others It is a right of superintend 
ence, an incident of sovereignty ’ The Melkoima right was also decribed hy 
'* Mr. Justice Holloway, whilst District Judge of North Malabar, in appeal 
" suit 110 of 1061 in the following terms ‘ This is not only not the same, 

“ but absolutely incompatible with ownership. It was the right of the 
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** sovereign power possessed over property of which the legal ownership 
“ was in others. That sovereign power, and the right of interference 
which nothing can prevent these Malabar liajas from asserting, have of 
course wholly ceased.* Mr. Wigram, a former District Judge of Malabar, 
gives a similar definition (Wigram on Malabar Law and Custom). On 
** the other hand, the respondent^* pleader refers to Logan’s Treatise on 
“ Malabar, Vol. II, p. 177, wherein the Uraima right is included among 
“ the four functions of a Desavali, and to Exhibit A in which the Nambidi 
“ is described as Naduvali. It appears from Logan’s Glossary, page 211, 
that no one was called a Naduvali who had not at least 500 Nayars 
** attached to his range; any number below that ranked a person as a 
'' DeSavali. Our attention is also drawn to the ancient constitution of 
“ Hindu temples in Malabar as described by Mr. Conolly, a Collector of 
“ Malabar, in his letter to the Board of Revenue which is cited in R. A. 

35 of 1887. ‘ The pagodas of Malabar,’ says Mr. Conolly ‘ generally are, 

“ and have always been, independent of Government interference. They 
are either the property of Sorhe influential family, the ancestors of 
“ which either built or endowed them or, as is more commonly the case, 
“ are claimed and managed by a body of trustees who derive their right 
“ from immemorial inheritance and conduct the affairs of the temple 
under the patronage or superintendence of some Raja or person of con- 
“ sideration. This latter state of things* it will be seen, is nearly that which 
the Government are now desirous of introducing everywhere.’ It will be 
“ seen that the above passage [ 9 ] throws light also on the policy which the 
** British Government was inclined to adopt, viz., that of continuing the 
“ supervision of the Raja who was the patron, as it originally existed, in 
** the interests of certain temples, instead of referring that supervision 
** Solely to the status of the person exercising it as sovereign for the time 
being, and declaring it to have ceased on the annexation of Malabar. 
** There is some indication of such policy having been pursued in this case 
“ as in the Guruvayur devaswom case (Appeal Suit 35 of 1887), for the 
** Revenue authorities have corresponded with the Narnbidi relating to 
“ matters connected with the temple, whilst there are traces of the 
** continuance of the right of interference by the Nambidi family sub- 
“ sequent to the annexation of Malabar. The real question then which 
we have to decide is this: Are we to ignore the state of things which 
“ has existed admittedly from 1845, and probably from the commence- 
“ ment of the (*.entury, and which was submitted to by the Uralan as one 
“ consistent with the ancient usage and constitution of the institution and 
“ continued and countenanced by the British Government and conducive to 
** the protection of the interests of the institution; and are we now to 
“ deduce a rule of decision from the abstract theory of Melkoima as it 
** existed prior to British rule and to change the usage and unsettle what 
“ was set at rest by a compromise forty years ago? We have no hesitation 
in answering the question in the negative. In cases in which there is a 
“ conflict between an ancient theory and the modern usage in a religious 
“ institution, Courts of Justice must See whether the usage is referable to 
some other legal origin with reference to the facts of each case, if not to 
the ancient theory. As observed by the Judicial Committee in the Ram- 
“ nad case (12 Moore’s I. A., 390) with reference to a theory deduced from 
“ the ancient Hindu Law of Niyoga or appointment in connection with 
” the law of adoption, the abstract theory has a judicial value for the pur- 
“ pose of explaining and upholding the existing usage and not for the 
” purpose of ignoring it, It is, then urged for the appellants that the joint 
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" however long, can bo referred to no legal origin But it must 

be observed that from what has been stated above such legal origin may 
be found in the continuance of what was Melkoima in ancient times as a 
co-trusteeship Subsequent to the British rule with tlie tacit sanction 
“ r 4 Ai ® Government, oir in the status of the Nambidi family as 

[ 10 ] patrons of the institution as part of its ancient constitution, a 
'' status which did not cease on the introduction of the BntiSh rule ’ It 
*' must have been well known in 1845 that the sovereign power vested in 
the British Government, and the term Melkoima in document C must 
*' therefore be taken to bo a word of desciiption or distinction The parties 
concerned took for their guide tlie subsisting usage of the institution 
and agreed to continue it without caring to ascertain to what legal 
relation of the Nambidi to the temple the continued participation in 
“ management subsequent to the British rule might be referred 

‘'As regards the last question, viz., of limitation, it has been decided 
*' by the Privy Council that the twelve years’ lule is applicable where there 
I IS fio question for recovering any property for the tiusts of the institu- 
tion and when the plaintiff sues only for his personal right to manage 
“ or to control the management of the endowment (L.R 10 T A 96). 
When two persona have been in joint management for moro than forty 
years, the presumption is that they have a joint right of management 
This IS not a case of exclusive possession of portions of the same 
property at different periods or a case of contraria posse ssio and the 
case in L R 12 App Ca 544, is not in point The decision of the 
Subordinate Judge that the claim is barred by limitation is also light 
Tfie appeal fails and is dismissed with costs " 

On this appeal Mr J D Mayne, for the appellants, argued that their 
predecessors in office as Uralan holding a trust could not effectively 
transfer the rights and duties belonging to it by the compromises of 1845 
and 1874 They had no power to give up a portion of their TJrairna lights 
to the Nambidi, or to invest any of the latter wuth the right of management 
of the temple If the effect of the two agieenients was to confer on 
the defendants’ predecessors any of the powers held by the Uralan as 
trustees, the agieements could not be carried out, as the office of tiustce of 
the temple could not be transferred either wholly or m part It was sub- 
mitted, however, that the agreement of 1845 with the Nambidi as 
Melkoima recognized no light in them, but then right, of that desciiption, 
and did not operate to detract ■from the powers of the Uialan, who 
remained the sole guai'dians and trustees, with executive powers This 
agreement was acted upon till 1874, when the puit of that year was 
partly directed at checking the encroachments of the Nambidi [11] as 
Melkoima, the defence of the latter showing that they asserted rights 
of exclusive property, rights which the razi of that year was framed to 
negative. The Melkoima rights could be recognized notwithstanding these 
documents of compromise, and without any unreasonable constiuction 
of them The plaintiffs asked for a declaration that they were 
entitled to exercise the full powers of Uralan of the temple, subject only to 
the superintending influence of the Melkoima as formerly recognized 
Reference was made to Raja Vurma Vaha v Uavi Vurma Mutha (1) as 
showing that persons holding such a trust as that of Uralan of a temple 
are incapable of transferring it at their own will, and to Wigram on 
“ Malabar Law and Custom ” 
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Mr. E. F. Doyne^ for the respondents, was not called upon. 

Their Lordships* judgment was delivered by Lord Morris. 

JUDGMENT. 

The appellants are the plaintiffs in a suit which was dismissed by the 
Subordinate Judge of South Malabar on the lOtb December 1888, and was 
again dismissed on appeal by the High Court of Madras on the 28th 
November 1890. The appellants sought for a declaration that they as 
Urallers were entitled to the exclusive management of the affairs of the 
temple of Kachankurissi, and that the respondents had no right over or 
right of management in the said temple, an ancient Hindu temple of such 
antiquity that nothing is known aS to its foundation or original constitu- 
tion. The respondents are the representatives of the original rulers of the 
district in which the temple is situated, who so continued till the British 
sovereignty was established over the country in the year 1792. The family 
of the appellants appear to have always held the office of Urallers or 
managers of the temple, while the Nambidi possessed certain sovereign 
rights of superintending the temple, called Melkoima rights. As long since 
as the year 1845 disputes arose between the ancestors of the appellants and 
respondents, and a suit was commenced as to the management of the 
temple, which waS settled by a karar on the 16th August 1845; and in 
accordance therewith the parties two days afterwards filed a razi with- 
drawing the suit. The karar provides that the affairs of the temple were 
to be managed and that the ceremonies were to be performed jointly “ just 
as they were hitherto,’* and for a period of thirty years afterwards, 
namely, until 1874, that arrangement waS carried out. In [12] 1874 fresh 
disputes sprang up between the Urallers and the Nambidi, and led to a 
suit in which the Urallers sought to recover certain lands belonging to the 
temple from a tenant who held under a demise granted by the Samudayam 
appointed by the Urallers and the Nambidi according to the agreement 
contained in the karar of 1845. This suit was compromised, and in a razi 
of the 21&t November 1874, terms were set out, which again determined 
that there should be a joint management of the affairs of the temple by 
the Urallers and the Nambidi This razi was acted upon until the date 
of the present suit, and Urallers and the Nambidi jointly appointing a 
Samudayam and a Pattawali and joining in suits to recover temple lands 
and in applications to execute decrees. 

Their Lordships are of opinion that the state of things which has 
admittedly continued since 1845, and which was probably the state exist- 
ing before that time and since the establishment of British sovereignty, 
cannot now be questioned, and that the compromise of their rights entered 
into in 1845 and 1874 by the Urallers and Nambidi is binding upon them 
and their successors, and cannot be now re-opened upon any theory of 
the extent of the Melkoima right in the abstract. The usage which has 
existed for so long a period is the best exponent of the Melkoima right 
vested in the respondents, a right twice acquiesced in by the appellants or 
their predecessors in legal proceedings in which the opportunity was afford- 
ed of a definite decision as to the rights of the respective families. Their 
Lordships will therefore humbly advise Her Majesty that the judgment 
of the High Court ought to be affirmed and the appeal dismissed. The 
appellants must pay the costs of the appeal. 

Appeal dismissed. 

Solicitor for the appellants: — Mr. R, T. Tasker. 

Solicitors for the respondents Messrs. T. L. Wilson & Co, 
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[ 13 ] APPELLATE CIVIL 

Before Mr Juaticc Mufiusarni Ayyar and Mr Justice Best 


Krishnaijhupati Devu (Plaintiff), Appellant v 
ViKRAMA Devu (Defendant), Hespondent * 

[24fch, 25fch, 26tih and 30lh July, 1894.] 

Code of Civil Procedure — Act XIV of 1882. S a lion 13 — Kes judicata 

Where all the conditions prescribed by Section 13 of the Code of Livd Pro- 
cedure as necessary to bai the trial in a subsequent suit of an issue adjudicated 
upon in a previous suit exist, the fact that in the first suit the defendant was an 
execution creditor and in the second he is a purchaser at an execution sale makes 
no difference as to the second suit being res judicata A privity exists between 
an execution creditor and a purchaser at a Court sale, the latter representing the 
former in so tar as he had a right to liriiig the properly to sale in execution of 
his decree Thus when the plea of estoppel is available to a decree-holder, it is 
likewise available to the purchaser at the execution sale, as his representative or 
as one claiming under him Surat Chunder Dcy v Gopal Chunder Lafia (19 
I A 203) followed 

[R, 7 Ind Cas 530 (533)=8 MLT 167— (1910) iM W N 342, D.. 1 NLR 150 
(151) 1 

Appeal aguinsfc the decree of H 11 Fanner, District Judge of 
Vizagapatam, in original suit No 28 of 1890 

The facts of the case aj^pear sufhciently foi the pui-pose of this repoi-t 
from the judgment of the High Court 

The Advocate-General (Hon Mr Spnng Branson) and Subramania 
Ayyar, for appellant 

Subramania Ayyar, for respondent 

JUDGMENT 

This appeal arises from a suit brought by the plaintiff (appellant) to 
obtain a declaration that the instrument of gift, (Exhibit E) which his 
father, Lingam Lakshmaji, executed in Ins favour on the 13th October 1078, 
IB true and valid, that he is entitled under it to the village of Venkatara- 
japuram and the hamlet of ISitanna Cheruvu Istuva, which is the property 
now in litigation, and that the execution sale at which respondent pur- 
chased them for Rs 15,990 on the 15th October 1880 is void and inopera- 
tive as against him. 

The sale was held in original suit No 3 of 1005 on the file of the 
District Court of Vizagapatam, in which, one Chodimella Ramamurti, had 
obtained a decree against Lingam Lashmaji for [14] Rs 6,450-10-0 
for interest on Rs 5,000 from the date of suit to date of decree at 9 per 
cent, per annum, for costs of the suit and for inteiest thereon at 6 per cent 
per annum from date of decree to date of payment Subsequent to the 
date of this decree (Exhibit VI), viz , 29tli June 1085, the decree -holder, 
Ramamurti, obtained two other deciees against Lingam Lakshmaji, one in 
original suit No 374 of 1805 on the file of the District Munsif of Vizianagrum 
for Rs. 2,253 on the 20 th October 1085, and the other in original suit 
No. 355 of 1806, on the file of the same District IVIunsif In execution of the 
deoree in original suit No. 374 of 1885, Ramamui’ti attached the village of 
Venkatarajapuram, together with some other lands, which are comprised in 
the deed of gift. The appellant intervened under Section 271, Code of 
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Civil Procedure, as a claimant, pleaded the gift of 1878 in support of his 
claim, and prayed that the village, &c., might be released from attachment; 
but his claim was disallowed and his application dismissed on the 
9th March 1887. He then instituted original suit No 13 of 1887 on the 
file of the District Court of Vizagapatam to have his title recognized and 
the property released from attachment. The parties to that suit were the 
decree-holder, Ramamurti, and the plaintiff in the present suit, and the 
third issue fixed in that suit was “ whether the deed of gift or settlement 
“ on which the plaintiff bases his claim to the property is valid and can 
“ be given effect to, or void and inoperative.” The District Judge decided 
it against the present appellant and dismissed his suit with costs. In 
support of his decision he observed as follows: ” The property attached 
” admittedly belonged at one time to Lingam Lakshmaji. In 1878, he 
” was in jail for forgery, but was released about the middle of the year. 
” He is now undergoing a long sentence of imprisonment in the Vellore 
” Central Jail for another forgery. These facts are notorious and were 
” admitted at the trial. In 1878, just after his release, he executed in 

” favour of his minor son, the plaintiff, then about two years old 

“ Exhibit E transferring to him property admittedly worth at least 
“ Bs. 60,000. The property now in suit is part of the property so 
” transferred. There is no evidence that this document has ever 
been given effect to. Ramayya, first defence witness, who was 
” formerly Lakshmaji ’s confidential agent, deposes that Lakshmaji told 
” him that it was nominal only, intended to shield him from creditors. 

” The witness has since collected the rents of the village and paid them 

” [15] over to Lakshmaji. The witness for the plaintiff was the writer of 
” E and the only reason he can assign for the transfer is that the Madugole 
” Zemindar asked Lingam Lakshmaji to make it. It has been found in 
” another case similar to this, in which ease the son was the plaintiff and 
” Lakshmaji one of the defendants; that the alleged transfer evidenced 
” by E was nominal only, inoperative and one that could not be given 
” effect to. My finding is that the plaintiff has not made out any title to 
” the land, and that his suit must therefore be dismissed with costs.” 

In execution of his decree against Lingam Lakshmaji in original suit 
No. 355 of 1886, C. Ramamurti again attached the village of Venkata- 
rajapuram. On this occasion appellant did not intervene as a claimant, 
but he brought in the District Court original suit No. 19 of 1888 to 
establish his title to the property under the same instrument of gift, but 
the District Judge dismissed that suit also with costs. He remarked in 
his judgment (JCxhibit XVII) that the case was ” clearly barred under 
Section 13;” that the plaintiff, Lakshmaji 's son, brought the then suit 
to show that the village is under the deed of gift his, and not his father 
Lakshmaji’s, ” and that this was ” the very point in issue in the former 
suit and which was decided against the plaintiff.” 

In execution of the decree in original suit No. 3 of 1885, the village of 
Venkatarajapuram, together with the hamlet Sitanna Cheruvu, was 
again attached on the 12th January 1888, the decree-debt due on the 19th 
April 1888 being Rs. 8,809-3-11, and it was advertised for sale on the 
12th May 1888. After various adjournments, it was brought to the 
hammer on the 15th October 1888 and purchased by the respondent— 
Venkatarajapuram for Rs. 14,350 and Sitanna Cheruvu Istuva for 
Rs. 1,550. Although the sale took place in original suit No. 3 of 1886, it 
appears from Exhibit XIV that the jproperty was sold not only on account 
of the decree-debt therein, but ^so on account of three other debts, viz. 
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the debt in onginal suit No 374 of 1805 already mentioned, the debt due 
under the decree obtained by one Putta Kamanna against Lmgam Laksh- 
maji in original suit No. 688 of 1886 on the file of the District Munsif of 
Vizagapatam, and the debt due to on^ Palakurti Ramamurti under the 
deoree in original suit No 1 of 1886 on the file of the same Distiict Munsif 
During the period of attachment and prior to the sale in original suit No 3 
of 1885 the appellant did not intervene, though his father objected to the 
sale and failed The District Munsif of Vizagapatam disallowed the 
[18] objections of Lmgam Lakshmaji to the sale on the 9th March 1889 
by his order (Exhibit XII) and made over possession of the property to the 
purchaser by his order (Exhibit C), dated the 22nd February 1890 The 
appellant brought this suit on the 25th August 18^K) 

His case 18 that the property now in dispute vested in him under the 
instrument of gift in 1070, and ceased at once to belong to his father, 
Lmgam Lakshmaji, and its sale in 1888, as the latter’s property and in 
satisfaction of a decree passed against Lakshmaji did not operate to divest 
appellant of what had already became his property Respondent contend- 
ed that the gift set up by appellant was a mere sham contrived to defraud 
Lakshmaji 's creditors The sixth issue raised the question whether the 
gift was valid and bona fide, and the Judge determined it in the negative 
Apart from the objection to the claim on the meiits, lespondent 
raised four preliminary questions, vtz 

(i) whether the suit is maintainable under Section 42, Specific 

Relief Act, 

(ii) whether the plaint is properly valued, 

(iii) whether it is barred by the Law of Limitation, and 

(iv) whether the suit is res judicata. 

He abandoned the second preliminary ground of objection, and the 
Judge held that the suit was neither res judicata nor baried by limitation, 
but he held that the suit was not maintainable for two reasons, viz , 
(i) that appellant’s omission to intervene as a claimant under Section 278 
when he was in a position to do so could not belter his position, but 
rendered him liable to the same consequences as if he had intervened and 
his claim had failed, and (ii) that it was in the discretion of the Judge 
either to pass or decline to pass a declaratory decree under Section 42 of 
the Specific Relief Act, and that he would exercise the discretion unwisely 
if he granted a declaratoiy deciee under the circumstances mentioned in 
paragraph 7 of his judgment Whilst stating in paiagraph 10 of the judg- 
ment that the suit is not res judicata, he obseives that, though the princi- 
ple of rea judicata may not apply, the effect of res judicata is indirectly pro- 
duced In the result, he dismissed appellant’s suit with costs, and against 
this decision the plaintiff has appealed The defendant supports it on the 
ground that the claim is res judicata and that the plaintiff is now estopped 
from relying on the gift as a valid transaction by reason of the decision 
in original suits Nos. 13 of 1887 and 19 of 1888 which have become final 
[17] The only question which it is necessary to decide for the pur- 
poses of this appeal is whether the suit is res judicata We are of opinion 
that the question raised by the sixth issue in the present suit is clearly rea 
judibata, and that the adjudication upon it in onginal suit No. 13 of 1887 
IS conclusive. The appellant is not at liberty to re-open it and is 
estopped from doing so by Section 13 of the Code of Civil Procedure. 

The suggestion made by the Judge that appellant was in a position 
to have intervened as a claimant unde” Section 278 dunng the execution 
of the decrees in original suits Nos 3, of 1885 and 355 of 1886, and that 
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his omission to do so rendered him liable to the same consequences that 
would have ensued if he had intervened and his claim had been dismissed, 
is one to which we cannot accede. Section 278 of the Code of Civil 
Procedure is permissive; it does not impose an obligation on persons 
having claims to prefer to property attached in execution to prefer them 
during such execution and annex in cases of failure to do so, forfeiture of 
their right to establish their title to the property by a regular suit. As 
regards the one year’s limitation prescribed by Article 12, Second Sche- 
dule, Act of Limitations, the Article presupposes an order already made 
under Sections 280, 281 and 282, and it has no application in cases in 
which no claim has been preferred and no order has been made. 

Nor do we see our way to adopting the opinion of the Judge that it 
would be unwise on his part to pass a declaratory decree in appellant’s 
favour, even if ho established lus title under Section 42 of the Specific 
Relief Act, which vests in him (the Judge) a discretion to refuse to make 
a declaration. The discretion given by that section is a judicial discretion, 
and the ground upon which it is exercised must be open to no legal objec- 
tion. It is clearly a mistake to treat Section 278, which is peraiissive, 
as imperative, and to adopt this erroneous construction as the basis of the 
discretion to be exercised under Section 42 of the Specific Relief Act. 

Again, it is not clear how, if the principle of res judicata does not 
apply, its effect can be produced either indirectly or directly. The deci- 
sion reported in Ram Khyal Shukul v. Mmsumat Rupkuari (1) proceeds on 
the ground that a final decision in execution proceedings cannot be ques- 
tioned at a later stage of those [18] proceedings upon general principles of 
law or, in other words, the principle of res judicata applies, although 
Section 13 does not mention execution proceedings. 

Upon the facts already stated, however, it is clear that the decision 
in original suit No. 18 of 1887 is conclusive on the question raised by the 
sixth issue in the present suit, and that, on this ground, the appeal must 
fail. All the conditions prescribed by Section 13 as necessary to bar the 
trial in a subsequent suit of an issue adjudicated upon in a previous suit 
exist in this case. The issue was substantially the same in both suits, 
and the District Court which investigated the former suit is competent to 
entertain the present suit. The question whether the gift was valid and 
bona fide or a mere sham was a matter directly and substantially in issue 
in both suits. The only difference is that in the previous suit the execu- 
tion-creditor, Ramamurti, was defendant, ^whereas in the present suit the 
purchaser at the execution sale is the defendant. Does this make a differ- 
ence? We are of opinion that it does not. It is a well-known principle 
that a purchaser at a Court-sale represents the judgment-debtor to the 
extent of such right, title and interest as he had in the property purchased 
at the date of sale, and represents the execution-creditor, in so far as he 
had a right to bring such right, title and interest to sale in satisfaction of 
his decree. Hence it follows that the purchaser is a party claiming in 
this case under the execution-creditor, Ramamurti, within the meaning 
of Section 13, and the Judge has apparently overlooked the privity in law 
which exists between the two. The decision in Surat Chunder Dey v. 
Oopal Chunder Laha (2) is a clear authority for the proposition that when 
the plea of estoppel is available to a decree -holder, it is likewise available 
to the purchaser at the execution sale as his representative or as one 
claiming under him. 

(i) ii I. A. 37. (2) 19 I. A. 203. 
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The cases cited at the hearing by tlie learned Advocate-General in 
Shivram Chintaman v Jivu (1), Hira Lai Chattel v Gouimoni Debt (2), 
Zanki Lai v Jawahir Singh (3), Jagat Naiain v Jag Rup (4), and Fira- 
raghava v Venkata (5) are only decisions on the question how far a 
purchaser at an execution sale repiesonts the judgment-creditor for the 
purposes of Section 244 of [19] the Code of Civil Procedure, and they do 
not appear to us to touch the doctrine of piivity in law as pait of the 
doctrine of rea 'judicata The case in Ahrdoonifiaa Khatoon v. Aviecroo- 
niaaa Khatoon (6) was not that of a purchaser 

It is provided by Section 244 that no separate suit shall be brought 
by a party to the decree or his representative foi the detemimation of 
questions ansing between them and relating to the execution of the 
decree The question considered in the cases cited was whether the pur- 
chaser was entitled to maintain a separate suit and whether he was a 
representative within the meaning of that section The question arising 
for determination in the case before us is whether a plea of estoppel which 
would be available if the judgment-creditor weie a party to the present suit 
IS likewise available to the purchaser who is a party to it Moreover, the 
appellant was not the holder of the deciee in the execution of which 
respondent became purchaser and the respondent was not a party to it 
but a stranger who represents the execution-creditor and execution-debtor 
only to the limited extent aheady mentioned 

We confirm the decree of the District Judge and dismiss this 
appeal with costs on the ground that the plaintiff is estopped from insist- 
ing on the gift m his favour as valid against the respondent 


16 M 19. 

ORIGINAL CIVIL 
Before Mr Justice Shephaid 


In re Mantel v. Mantel * [1094 ] 

Insolvent Act (ii and 12 Vic , c 2i), Section Insolvency of married -i^^oman— Pro- 
perty settled on her for separate use ivithout poiver of anticipation — Whether com- 
prised in the vesting order or not — Mamed Woman's Property Act — Act III of 
1874 , Section 8 

A creditor’s right to be satisfied out of the separate property of a married 
woman is, in the case of posJL-nuptial debts, restricted to the property as to 
which there is no restraint on anticipation Section 8 of Act III of 1874 was not 
intended to give married Avomen the power of evading such restraint — Htp polite 
V Stuart ( 7 ) dissented from 
[F, 30 M 378 (380)=17 MLT 363=2 MLT 322] 

Application in insolvency The Official Assignee and the Official 
Trustee appeared in person 

JUDGMENT 

[20] This IS an application with regard to certain funds held by the 
official trustee as trustee of the marriage settlement of Stella Ernastine 
Dagmar Mantel She and her husband have filed their petition in insol- 
vency, and the question arises whether the said funds are affected by the 


♦Insolvency Petition No. 115 of 1894 

(1) 13 B. 34 (2) 13 C. 326. C3) 5 A 94 (4) 5 A 452 

(5) 16 M 287. (6) 4 I A. 66. „ (?) 12 C 522 

868 


1884 

JULY 30. 

Appel- 

late 

Civil 

18 M. 13. 



18 M 

Appel- 

late 

Civil. 

U M 19. 


U Mali. 21 INDIAN DECISIONS, EEftlES [VoL 

vesting order. According to Section 63 of the Act the vesting order 
operates on all property of a married woman “ over which she shall have 
“ any beneficial power of disposition, notwithstanding her coverture, to 
“ the extent of the benefit which she might acquire therein by the qxercisel 
** of such power.*’ 

It seems clear that the funds now in question are not Mrs. Mantel’s 
property in that sense, for the property is settled upon her for separate 
use without power of anticipation. My attention, however, was called 
to the case of Hippolite v. Siuart (1), in which it was held by Sir R. Garth; 
C. J., and Wilson, J., that a creditor in respect of a debt incurred after 
marriage was entitled to proceed against the separate property of a married 
woman, notwithstanding the restraint in anticipation. The judgment pro- 
ceeds on the ground that as the provisions of Section 9 of the Married 
Woman’s Property Act (which are to the same effect as those of Section 
12 of the English Married Woman’s Property Act of 1870 and which 
deal with ante-nuptial debts) have been held in England (see Sanger v. 
Sanger (2) ) to extend to such property, so Section 8 must receive the 
same construction. The decision has been questioned in Bombay and, as it 
appears to me, with good reason (see Cursetji v. llustomji (3) ). I fully con- 
cur in the observations of Farran, J., in that case. To enact that a married 
woman may contract with reference to her property settled to her separate 
use without power of anticipation, and bind it by the contract, is tanta- 
mount to saying that the restraint on the power of anticipation is inopera- 
tive, and that cannot have been intended. Moreover, it is inconsistent 
with the provision of Section 10 of the Transfer of Property Act, which 
provides that property may be so settled on a married woman as to prevent 
her from charging it. Full meaning can be given to Section 8 of the 
Married 'Women’s Property Act without importing to the Legislature an 
intention to ignore conditions in restraint of alienation which are distinctly 
recogniz^ed in the latter Act. I cannot find in the English case anything 
to support the view which has been taken in Calcutta. The authority 
is as far as I can see, all [21 J the other way, unless I except the over-ruled 
judgment of Malins, V. C., in Pike v. Fitzgibhon (4). (See Chapman v. 
Biggs (5) and the judgment of Wills, J., in Bickett v. Tasker (6)). In 
Pike V. Fitzgibbon (4), although no reference is made to the statute, the 
position of a married woman and her separate property as considered in 
a Court of Equity, is explained by Cotton, L. J., in language which has 
equally application to the provision of the Act. The argument m the 
case was that a Court of Equity w’ould deal with a married woman who 
has separate estate as if she were a feme sole. On this Cotton, L. J., 
observes that this proposition is only correct if the distinction between a 
married woman, and a feme sole with regard to the restraint upon anticipa- 
tion which may be imposed on the former but not on the latter is borne 
in mind. “ She is regarded as a feme sole only as regards property 
“ which, under the trust, she is entitled to deal with as if she were a 
feme sole, but as regards property which she is restrained from anticipat- 
“ ing, she is not, as regards a person other than her husband, in the posi- 
“ tion of a feme sole ” (page 464). He goes on to cite a paasage from a 
judgment of Turner, L. J., which concludes with the words “ She is con- 
sidered in a Court of Equity as a feme sole in respect of property thus 
“ settled or secured to her separate use.” Cotton, L. J., adds, “ that is 


(l) 12 C. 522. 

(4) L.R. 17 Ch. D. 454 . 


(2) L.R. II Eq. 470. 

(5) L.R. II Q.B.D. 27. 
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(3) II B. 348. 

(6) L.R. 19 Q.B.D. 7, 
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to &ay as regards property which, under the trusts, she can dispose of 
and ^lenate, she is considered as a feme sole These observations, 
when applied to Section 8 of the Act of 1874, as they properly may be, 
make it to my mind abundantly clear that the creditor’s right to be 
gaisfied out of the separate property of a married woman is, in the case of 
post-nuptial debts, restricted to the property as to which there is no 
restraint on anticipation, and that it w'as not intended to give married 
women the power of evading such restraint as can be lawfully imposed on 
them In the Consolidating Statute of 1882 I observe that Section 19 
expressly saves property settled on a married woman without power of 
anticipation, in so far as concerns post-nuptial debt 

For the reason, I am of opinion, that the property comprised in the 
marriage settlement of Mrs Mantel is not affected by the vesting order 


18 M. 22. 

[22] APPELLATE CIVIL 

Before Mr Justice Muttusami Ayyar and Mr Justice Best 


Muthukutti Nayakan (Defendant No 1), Appellant v Acha 
Nayakan and oTHEns (Plaintiffs Nos 1 to 8 and Defendant No 2), 
Respondents * [10th April, 1894 ] 

Code of Civil Procedure — Act XIV of 1882, Sections 508 and 516 — Arbitration — Omis- 
sion to fix time for delivery of aivard — Signing of an award by the arbitrators m 
the presence of each other 

An award is not invalid merely because no time has been fixed for the making 
of the award, Section 508 of the Code of Civil Procedure being directory and 
not mandatory, — Har Narain Singh v Bhagiuant Kuar (i) followed 
It is necessary, as provided by Section 516 of the Code, that all the arbitrators 
agree to the terms of the award, but there is no provision of law requiring them 
to sign It in the presence of each other 

Second appeal against the decree of L A Campbell, District Judge 
of Coimbatore, in appeal suit No 125 of 1892, confirming the decree of 
V Malhari Rao, District Miinsif of Coimbatore, in original suit No 569 of 
1890 

The facts of the case appear sufficientlv for the purpose of this report 
from the judgment of the High Couit 
Pattabhirama Ayyai, for appellant 
Respondents were not represented 

JUDGMENT 

It IS argued that, no time having been fixed for the making of the 
award, the aw^ard is invalid We cannot accede to this contention Sec- 
tion 508 is directory merely and not mandatory, as observed in Har 
Narain Singh v Bhagwant Kuar (1), and the mere omission to fix a time 
IS not fatal In the case before us the award was not made till about a 
year after the submission to artibration but there is no allegation that 
either party attempted to recede from the submission, and, having regard 
to the fact that rights to immoveable pioperty were in question, 
it is not unreasonable to hold that the parties did not consider there was 


♦ Second Appeal No 1571 of 1893, 
(i) 10 \ 137 
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any undue delay. Under these circumstances, we must disallow the 
abjection that the award is invalid under the final clause of Section 621. 

[23] Another objection is that the award was not signed by the 
arbitrators in each other’s presence. We consider it sufficient, if they all 
agreed to it as provided in Section 516. There is no provision of law 
requiring them to sign in tlie presence of each other — Bhabasundari Daai 
V. Makhunlal Day (1). 

It is next urged that some of the arbitrators were absent from a cer- 
tain meeting. There is no specific allegation or issue as to this, nor is 
there evidence as to what was the object of that meeting. The evidence of 
one witness, who speaks to such absence, is contradicted by other witnesses 
examined in the case, and we are unable to give any weight to the 
objection. 

The appeal fails and is dismissed with costs, and so also is the peti 
tion under Section 622. 


18 M. 23. 

APPELLATE CIVIL. 

Before Mr Justice Muttusami Ayyar and Mr. Justice Best. 


Hanumayya and another (Plaintiffs), Appellants v 
Venkatasubbayya and others (Defendants), Respondents.'* 

[2nd May, 1894),] 

Code of Civil Procedure-^Act XIV of 1882, Section s^y-Appointment of receivers--- 
Waste or misappropriation of property as a ground for appointing a receiver. 

The fact that the acts complained of amount to misappropriation rather than 
waste makes no difference for the purposes of Section 503 of the Code of Civil 
Procedure. 

(R., 6 Ind. Cas. 659=36 P R. 1910=72 P.L R 1910=53 P.W.R. 1910.] 

Appeal against the order of G. T. Mackenzie, District Judge of Kistna, 
passed on miscellaneous petition No. 558 of 189B in the matter of original 
suit No. 25 of 1898. 

In a suit for the partition of the estate of a trading joint family, which 
estate belonged to the plaintiff and his brother, the eldest surviving mem- 
ber of the family, it appeared that the latter had for some time past 
misappropriated large sums of money and had thrown the accounts into 
confusion. The plaintiff therefore applied to have a receiver appointed to 
the estate. 

[241 The District Judge dismissed the petition on the ground that no 
case had been established under Section 503 of the Code of Civil Proce- 
dure, and the petitioner preferred this appeal. 

Pattabhirama Ayyar and Sriramulu Sastri, for appellants. 
Venkataramiah Chetti^ for respondents. 

JUDGMENT. 

The reason assigned by the Judge for declining to appoint a receiver 
is that the acts complained of amount to misappropriation rather than 
waste, and that petitioners can hereafter institute a criminal prosecution. 
These are clearly not sufficient reasons. Section 603 of the Code of Civil 

* Appeal against Order No. 9 of 1894. 

(i) S ^.L.R., 128. 
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Procedure authorises the appointment of a receiver for the preservation 
or better custody of property the subject of a suit Whether property is 
wasted or misappropriated makes no difference for the purposes of this 
section. The future institution of a criminal pioaecution will not enable 
a party to recover property that may have been misappropriated 

We cannot support the Judge’s order 

It is therefore set aside and the case remanded for disposal according 
to law 

The costs hitherto incurred will abide and follow the result 
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ORIGINAL CIVIL 
Before Mr Justice Shephard 


In re Ackrill * [29th October, 1094.] 

Deceased insolvent-debtor — After-acquired prop'erty — Whether it vests in his adminis- 
trator or in the Official Assignee 

The Official Assignee sold a policy of insurance on the life of an insolvent, 
who, after obtaining his personal discharge, died The purchaser having bought 
the policy mainly for the benefit of the insolvent, paid most of the sum realised 
by him upon it to the Administrator-General who was about to take out letters 
of administration to the estate of the insolvent 

Held, that the Administrator-General tvas entitled to the proceeds of the policy 
in preference to the Official Assignee 

Application in insolvency The Administrator-General and the 
Official Assignee appeared in person 

JUDGMENT 

[ 28 ] The facts giving rise to this application aie as follows Among 
the assets of the insolvent was a policy of insurance on his own life for 
Rs 2,500, which was sold by the Official Assignee and realized Rs 180 
Shortly after the sale the insolvent, who had obtained his personal dis- 
charge, died, and the purchaser collected the amount due on the policy 
It was then brought to the notice of the Admmistiator-General by the 
purchaser himself that he liad not bought the policy entirely for his own 
benefit, but mainly for the benefit of the insolvent, and accordingly the 
money received on the policy minus the price paid for it and a small sum 
due by the insolvent to the pui^haser was paid over to the Administrator- 
General The question is whether the money rightly came to the hands of 
the Administrator- General or whether it is affected by the vesting order 

I think that the money must be treated as after-acquired property 
By the sale the Official Assignee parted with all interest in the policy 
Under the circumstances I think it is clear that the personal representative 
of the deceased insolvent is entitled to take and to administer the money 
as the assets of the deceased This is taken for granted in the cases, and 
must necessarily be so, seeing that futuie-acquired property does not vest 
in the Official Assignee from the date of the filing of the petition It is 
only by a proceeding subsequently taken during the lifetime of a discharg- 
ed insolvent that it may be made available for the scheduled creditors 
when a judgment is entered up under Section 86 of the Insolvency Act 


* Insolvency Petition No 75 of 1893 
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See Barton v. Tatteradll (1), Ward v. Painter (2). Accordingly if there 
Oct. 29. ^ second insolvency, property acquired by the debtor before the date of 

' it, but after the vesting order in the first insolvency, is distributed in the 
Origi- instance among the creditors in the second insolvency and can only 

NAL available to the prior creditors under a judgment in the first insolvency 
Civil. — Curtis v. Sheffield (3). On the death of the insolvent the Court of 

Chancery has, notwithstanding the insolvency, jurisdiction to administer 

18 M. 24 . assets (see per North, J., in re Smith (4) ), though at the same time in 
the administration the claim of the schedule-creditors may be admitted with- 
out obtaining an execution order under the judgment; see in re ClageWs 
Estate (5). [26] The Insolvency Court has no jurisdiction over the legal 

representative of the deceased debtor — Ex parte Welchman (6). As com- 
pared with that case the present is an a fortiori case, as the provision 
there discussed (Section 9 of the^ Act 5 & 6 Vic., c. 116) is not to be found 
in the Indian Act. 

In my opinion the Administrator- General is entitled to take possession 
of and administer the moneys arising from the policy of insurance. 


18 M. 26 . 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, 
and Mr. Justice Parher. 


Guruvayya and others (Plaintiffs), Appellants v. 

VuDAYAPPA (Defendant No. 2), Respondent.^ 

[1st May, 1894.] 

Code of Civil Procedure — Act XIV of 1882, Sections 244 and 258 — Payment to decree- 
holder out of Court — Whether an order haznng been made under Section 258, a 
separate suit on the subject matter thereof lies 

An order under Section 258 of the Code of Civil Procedure is appealable under 
Section 244 ; no separate suit lies, since the question is res judicata between the 
parties 

[Rel., 4 Ind. Cas 818 (819)=U.B.R. 11, 11 Qr., 1909, C.P.C., p. 31; R., 5 Ind. Cas. 
814=16 P.R. 1910=18 P.W.R. 1910; 20 M. 369 (371); 21 M. 409 (410).] 

Second appeal against the decree of G. T. Mackenzie, District Judge 
of Kistna, confirming the decree of O. V. Nanjunda Aiya, District Munsif 
of Masulipatam, in original suit No. 283 of 1891. 

In this case first defendant held a decree against the plaintiff. In 
the execution proceedings of that decree the plaintiff put in a petiticEi, 
pleading payment of Rs. 496, for which he held a receipt. The first defend- 
ant asserted that this receipt was fabricated. The District Munsif called 
for evidence and dismissed plaintiff's petition, because his witnesses were 
not in attendance. The plaintiff then filed a suit, upon his receipt, to 
recover Rs. 496 and Rs. 40 damages for first defendant’s failure to 
certify the payment. The District Munsif held that the suit was barred 
by Section 244 of the Code of Civil Procedure. Against this decision 
[27] the plaintiff appealed, but the District Judge affirmed the decree of 
the District Munsif. 


♦ Second Appeal No. 1705 of 1893. 

(i) Russ & Mylne, 241. (2) 5 Mylne, & Craig. 299- 

(3) 8 Sim. 176. (4) L.R. 24 Ch. D. 672 at page 679. 

(5) L.R. 20 Ch, D. 637, 640 (6) L.R. ii Ch. D 48, 53 
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The plaintiff preferred this appeal 

Mahadeva Ayijar, for appellants. 

Paffabhirama Aijyar, for respondent 

JUDGMENT 

In the Full Bench cases decided in this Court Viraraghava v 
Suhbakka (1) and MaJlamma v Vcnkappa (2) it does not appear that any 
question as to the satisfaction of the debt out of C^oiirt was raised in the 
execution proceedings So also in the case of Sifa liavi v Mahipal (3) 
and Shadi v Ganga Sahai (4) The ground ot decision in the Madras 
cases was that the question was not whether the decree had been 
satisfied and satisfaction should be recorded, but whether there had been 
a fraudulent breach of contract which had not formed the subject of 
inquiiy in the suit or in the execution proceedings 

Here, however, the question of payment out of Court did form the 
subject of inquiry in execution proceedings Though an order under 
Section 258 is not made appealable under Section 588, it is appealable 
under Section 244, being made on a question arising between the parties 
to the suit, and falling under the definition of ' decree ’ The view taken 
in Lingayya v Narasimha (5) coincides with that taken in Ghazidin v 
Fahir Bakhsh (6), Ran]i Bhmji v Harjivan (7) and has been again followed 
in Tamna Prasad v Mathura Prasad (8) No separate suit will he, since 
the question v^hether the payment has been made is res judicata between 
the parties 

The decrees of the 00014)8 below must be confirmed and this second 
appeal dismissed with costs. 
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[ 28 ] APPELLATE CIVIL 
Before Mr Justice Muttusami Ayyai 


Periakaruppan {Defendant)^ Petitioner v 
Palaniyandi {Plaintiff), Respondent * [18th July, 1894 ] 

Provincial Small Cause Courts Act— Act IX of 1887, Schedule II, Clause 35 (1)— 7uri.i- 
dntion — Whether obstruction of a water (ourse amounts to ‘diversion' ivithin the 
meaning of Clause 35 (i) 

If by obstruction the flow of water is diverted from a plaintiff's lands, such 
obstruction amounts to diversion within the meaning of Clause 35 (1) of Sche- 
dule 11 of Act IX of 1887 
[F, 134 P R 1906=18 P L R 1907 ] 

Petition under Section 25 of Act IX of 1887, praying the High 
Court to revise the decree of Venkata Rengaiyai, Subordinate Judge of 
Madura (East), m suit No 213 of 1892 

The facts of the case appear sufficiently for the purpose of this report 
from the judgment of the High Court 
Narayana Rao, for appellant 
Desikachariar, for respondent 

Civil Revision Petition No loi of 1893. 

(1) 5 M 397 (2) 8 M. 277- (3) 3 A 533 (4) 3 A 538 

(5) 14 M 99 (6) 7 A 73 (7) 11 B. 57 (8) 16 A 129 
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JUDGMENT. 

This was a suit for compensation due for defendant having wrong- 
fully obstructed the flow of water to plaintiff's cowle land, and the question 
raised for determination on revision is whether sub-clause (i) Clause 35 of 
the second schedule of the Provincial Small Causes Courts Act does not bar 
the jurisdiction of the Court of Small Causes from entertaining such suit. 
The contest is as to whether obstruction to the flow of water which is 
referred to by the Subordinate Judge in his judgment must be taken to 
imply necessarily a * diversion ’ of the water within the meaning of the 
provision of law cited above. It is contended on behalf of the petitioner 
that mere obstruction does not amount to diversion, and that the use by the 
Subordinate Judge of the words ‘ obstructed the flow of water ' was not 
felicitous. It appears from the record that plaintiff has certain cowle 
lands in Sivaganga, that a channel led off from the Puthur tank to those 
lands, and that petitioner’s obstructions prevented the plaintiff [29] from 
taking water along it, that loss of crop was the damage which resulted, and 
that the water obstructed flowed into Ay an channels. This appears to me 
to be clearly a case falling under the clause of the Small Causes Act 
already cited. The contention that obstruction is not diversion seems to 
be absurd, since wlien the flow of water to tlie cowle lands along the 
channel was obstructed, it must be diverted in whole or part from the 
cowle lands, and since it is immaterial whether the diversion was into the 
tank itself or into Ay an or zamin channels or elsewhere. It is enough 
that if by the obstruction the flow of water to plaintiff’s cowle lands 
is diverted from them so as to diminish the water-supply and to cause 
damage. 

I set aside the decree of the Subordinate Judge as one passed without 
jurisdiction, and direct that the plaint be returned to plaintiff for presenta- 
tion to a Court of competent jurisdiction. 

Plaintiff will j)ay petitioner’s costs throughout. 


18 M. 29. 

APPELLATE CIVIL. 

Before Sir Arthur J, H. CoUim, Kt., Chief Justice, and Mr, Justice 

Parker. 


IMadras. Deposit and Benefit Society, Limited (Plaintiff), 
Appellant v. Oonnamalai Ammal and another 
(Defendants), Respondents.* [13th and 18th July, 1894.] 

Iransfer of Property Act — Act IF of 1882, Section 59 — Instrument unsigned by any 
loxUtess— Evidence Act— Act I of 1872, Section ^^Inadmissibility of the instru- 
ment in evidence to pfove the debt. 

A mortgage for more than Rs lOO which ha.s been prepared and accepted, hut 
which is not attested, is invalid, and it cannot he used in proof of a personal 
covenant to pay. 

[R., 30 M. 251 (252)=17 M.L.J. 213 =2 M L.T. 175; 32 M. 410=1 Ind. Cas. 1=19 
iVl.L.J. 584 ( 589); 53 P.W R. 1907; Not App., 30 M. 284 (288)=17 M.L.J. 167= 
1 M.L.T. 416; D., 26 C. 222 (224).] 

Appeal from the decree of Davies, J., sitting on the original side of 
the High Court in original suit No. 280 of 1892. 


^ Appeal No. 8 of 1894. 
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[30] The facts of the case appear sufficiently for the purpose of this 
report from the judgment of the High Court 

SeshagiTi Ayyar and Parthasaradi Ayyangar, for appellant 
Ramanu^achanaTf for respondents. 

JUDGMENT 

It is urged that, though the document cannot be usedi or proved as a 
mortgage instrument, it may be proved as containing a personal covenant 
to pay, and we are referred to the decision in Goma]i v Subbarayappa (1) 
In that case, however, there was no statutory bar to receiving the docu- 
ment in evidence, though by reason of want of registration it could not 
affect the immoveable property comprised therein In the present case 
the document is itself excluded by the provisions of Section 60 of the 
Indian Evidence Act, since it purports to create a legal mortgage 

Nor can the plaintiff company fall back upon the deposit of the title 
deeds. There was no antecedent debt to secuie which the title deeds were 
deposited, and it is clear from the plaint itself that the intention from its 
inception was to effect a legal mortgage A legal moitgage was prepared 
and accepted, but owung to neglect to comply wuth the requirements of 
Section 59 of the Tiansfer of Property Act it is invalid 
We must dismiss the appeal with costs 
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APPELLATE CIVIL. 

Before Sir Arthur J. H Collins, Kt , Chief Justice, and 
Mr, Justice Parker 


OiiivER (Plaintiff), Appellant v Ananthaiumavyan (Defendant), 
Respondent * [13th and 17th Apiil, 1894 ] 

Rent Recovery Act— Madras Act VIII of 1865, Section ^g—Service by affixing notice 
of intention to sell on some conspicuous part of the tenant’s land — Residence of 
tenant in foreign territory 

The provision of Seclioii 39 of the Rent Reco\ery Act that the notice of an 
intention to sell the land should be served 'at his usual place of abode' denotes 
some 131 ] place in the neighbourhood of the land in respect of which the patta 
was tendered, and does not apply W'hen the tenant resides in foreign territoiy 

Second appeal against the decree of H. H O'Farrell, Acting District 
Judge of Tanjore, in appeal suit Sfo 919 ot 1892, reversing the decision of 
P. H Hamnett, Sub-Collector of Tanjore, in summary suit No 74 of 1890 
The facts of the case appear sufficiently for the purpose of this leport 
from the judgment of the High Court 
Pattabhirama Ayyar, for appellant 
Sundara Ayyar, for respondent 

JUDGMENT 

The District Judge has reversed the decision of the Sub-Collector 
and dismissed the suit on the ground that there was no proper tender of 
patta in the manner prescribed by law (Sections 7 and 39, Madras \zt 
VIII of 1865) 


Second Appeal No. I601 of 1893 
(i) 15 M 9 253^ 
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Defendant was a clerk in the District Court of Cochin at Ttfehoor 
and was not residing in the Tanjore district. One Ganapathi Subbier was 
looking after his cultivation for him in Tanjore, but had no power-of- 
attorney from him. Ganapathi Subbier denies that any patta was tendered 
to him, and though the kurnam deposed that there was, there is no finding 
by the Judge upon that point. 

The patta tendered was stuck up on the land ia the manner prescribed 
by Section 39, and the question is whether this mode of service was justi- 
fiable when the defendant was known to be living in foreign territory and 
had no authorized agent on the spot. 

The procedure is only justifiable when service cannot be effected on 
the tenant himself or on some adult male member of his family at his 
usual place of abode, or on his authorized agent (Section 39). The sec- 
tion must be construed reasonabty and the words ‘ at his usual place of 
abode’ would seem to denote that it was contemplated that the notice 
would ordinarily be served upon the tenant himself, hi^ relative or his 
authorized agent in the neighbourhood of the land in respect of which 
the patta was tendered. A tender through the post would not be effectual 
— see V enkatacheUam Chetti v. Kadumthuei (1) and Saminatha v. 
Vhanna (2). We do not think it could have been intended that a 
landlord should go himself or send an agent into foreign territory 
[ 32 ] to tender a patta, and we, therefore, hold that the seiwice, contem- 
plated in tlie first instance under Section 39 could not be effected, and 
hence that the service by affixing a copy on a conspicuous part of the land 
was under the circumstances a good and valid service. The decree of the 
District Judge must be reversed and the appeal remanded to be disposed 
of on the merits. Appellant is entitled to costs of this appeal, and the 
costs in the Low^er Appellate Court will abide and follow the result. 


18 M. 32. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Kammaran Nambiar (Flaintiff)y Appellant v. Chindan 
Nambiar and others {Defendants), Respondents.*^ 

[27th April, 1894.] 

Pcfpetual lease granted for consideration — Clause providing for forfeiture on rent 
being in arrears — Whether repayment of the consideration is a condition prece- 
dent to surrender of the lands 

Consideration paid for a lease is exhausted by the grant of the lease, and a 
tenant’s forfeiture of the lease cannot, in the absence of a provision to that 
effect, operate so as to convert the original consideration into a debt, which 
must be paid before the forfeiture can be enforced. 

Second appeal against the decree of A. Thompson, District Judge 
of North Malabar, in appeal suit No. 298 of 1892, confirming the decree 
of K. Kamanatha Iyer, District Munsif of Cannanore, in original suit 
No. 35 of 1892. 

The defendants in this suit held lands on a perpetual lease {Janma- 
Itozhu), which provided that the lease should be forfeited if the defendants 
allowed the rent to fall into arrears. The rent fell into arrears, but since 


(i) 4 M. 145. 


♦ .Second Appeal No. 206 of 1893 

( 2 ) 13 M. 42 . 
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it appsared that the plaintiff s ancestor had receiv( 3 d consideiation for tlu‘ 
lease, the District Munsif and the District Judge decreed that, although 
the defendants had forfeited the lease, the foifeiture theieof could not, by 
analogy to the ordinary kanoin, be enforced, until the plaiiitilT had lepaid 
the consideration. 

[38] The plaintiff preferred this appeal 

Ryru Nambiar, for appellant 

Bespondentb were not represented 

JUDGMENT 

We do not agree with the Judge that, if the clause lov foileituie ol 
the perpetual lease is enforceable, plaintiff is only entitled to a decree on 
refund of the consideration paid by the tenant at the time ot obtaining 
the lease. Exhibit A contains no piovision for such repayment, and an 
obligation to refund cannot be inferred from the clause tor torfciture 

In the case of a kanom referred to by the Judge, what is forfeited is 
the right to retain possession for the full period of twelve years, the lia- 
bility to repay the debt being in no way affected Whereas in the case 
of a lease the consideration paid for it is exhausted by the grant of the 
lease, and the tenant’s forfeiture of the lease cannot operate to convert the 
original consideration into a debt 

This IS the only point that has been argued for appellant, and re- 
spondents have not appeared 

We, therefore, allow this appeal and setting aside the deciees of the 
Lower Courts so far as they disallow plaintiff’s claim to possession of tlie 
land, we decree that defendants do Suirender the land to plaintiff and pay 
his cost throughout 


- 18 M. 33=4 MLJ. 283 

APPELLATE CIVIL 

Before Mr Justice Muttuaami Ayyar and Mr Justuc Shrphatd 


Alagappa Chetti {Plaintiff), Appellant v Vellian Chetti 
AND ANOTHEU (Defendants) Respondent a * 

[27th September and 2nd October, 1894 ] 

Partnership — Suit by one member of an undivided Hindu family —Non-jowder of other 
persons interested m a family business 

In 1887 the plaintiff appointed the defendant to serve for three years as 
manager of a business in Moulmein, which was the business of the undivided 
Hindu family to which the plaintiff belonged In 1893 the plaintiff, without 
joining the other members of his family, sued the defendant for damages for 
breach of the contract of service. 

[ 34 ] Held (i) that the suit was not maintainable in the absence from the 
recoTd of the other partners in the business, 

(2) that under the circumstances, the name of the plaintiff in the 
cause-title could not be taken as designating his partners also, 

(3) that by reason of the fact that the amendment might deprive 
the defendants of the defence of limitation and of the other circumstances in the 
case, the plaintiff should not be allowed on appeal to amend the plaint by 
bringing his partners on to the re-zord 

[F., 29 A 311 (316)=4 ALJ 194=A.WN. (1907) 58. 23 M 190 (194), 6 Iiid Cas. 
288=7 M L.T 225; 6 Ind Cas 438=7 MLT 432, 17 MLJ 25 (notes of 
recent cases) R. 25 A 378 (383) ; 34 A 549 (567) =9 A 1. J 819=15 Ind Cas 
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126; 28 B. 11 (19); 32 M. 2^4=4 Ind. Cas. 38=19 M.L.J. 372 (382)=S M. 

L.T 351; 35 M. 685 ( 089)=10 Ind. Cas. 874=21 M.L.J. 508=(1911) 1 M. 

W.N. 442; 7 Ind. Cas. .S84 (586)=4 S.L.R. 2; 9 Ind. Cas. 760=9 M.L.T. 

347=(1911) 1 M.W.N. 181; 10 Ind. Cas. 218 (219)=2l M.L.J. 475=9 M.L.T. 

499; 2 N.l.R. 79 (8C0; 57 P.R. 1905=76 P.L.R. 1905; 69 P.R. 1906=118 

P.L.R. 1906; D., 33 A. 272 (278) (P.C.)=8 A.L.J. 256=13 Bom. L.R. 359= 

13 C.LJ. 345=15 CW.N. 321=9 Ind. Cas. 739 =21 M.L.J. 378=9 M.L.T. 

343=(1911) 2 M.W.N 395 (400); 127 P.R. 1906=58 P.L.R. 1907=10 P.W.R. 

1907; 103 P.L.R. 1902.] 

Appeal against the decree of C. Gopalan Nayar, Subordinate Judge 
of Madura (East), in original suit No. 4 of 1893. 

This was a suit brought by the plaintiff to recover from defendant 
No. 1 and his son the sum of Ks. 15,495 as damages sustained by reason 
of the fii'st defendant’s misconduct as agent for a business carried on at 
Moulmein under the name of Pana Ravana Mana Ana Alagappa Chettiar. 

It appeared that the first defendant had been appointed by the plain- 
tiff to the management of the business in question on 19th January 1887 
and had then signed a document, designated in the plaint as a salary chit, 
by which he undertook to serve the business for a period of three years. 
The defendants pleaded, mfer alia, that the plaintiff, being a member of 
the undivided Hindu family to which the business in question belonged, 
was not entitled to maintain the suit in his sole name. Preliminary issues 
were framed with reference to this pica, and it wa6 found that the consti- 
tution of the firm was as alleged by the defendants, and the above plea 
was upheld. The suit having been thereupon dismissed, the plaintiff pre- 
ferred this appeal, 

Subramanya /l///yar, llanga Uamanujachariar and Dcaikacharir, for 
appellant. 

Mr. R. F. Grant, for respondent No. 1. 

Sivasami Ayyar, for respondent No. 2. 

JUDGMENT. 

It appears from the plaint that the first defendant Vellian was, on the 
19th January 1887, engaged by the plaintiff to carry on his business in 
Moulmein for a period of three years, and that, accordingly, he did act as 
the plaintiff’s agent till the 17th December 1889, when he left moulmein. 
It is charged against the first defendant that during the period of his 
agency he acted in contravention of the plaintiff’s orders, and that, on his 
return to this country, he refused to render proper accounts. The plaint 
was presented on the 14th January 1893. 

On the 14th August 1893 the defendants put in separate [35] 
written statements, in both of which it is objected that the suit is 
bad for non-joinder of parties, because the plaintiff is only one of several 
members of a Hindu family carrying on business in partnership together. 
On the same day, the 14th August, certain preliminary issues were adjust- 
ed with reference to this objection. By the first of them the question of 
fact is raised whether “ (as alleged in the plaint) the plaintiff is sole owner 
“ of the firm P. R. ^M. A. in Moulmein or whether such firm has other 
partners or belongs to a family which has other members.” On the 2nd 
November certain persons describing themselves as members of the 
family of the plaintiff Alagappa put in petition statiijg that Alagappa was 
the manager of the family business, and that the first defendant was by 
him alone appointed agent, and asking that the plaintiff might be permit- 
ted to proceed against the defendants. 
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On the 14th November the plaintiff himself tiled a petition praying 
that, if the Court holds the other members of his undivided family should 
also be parties, they might “ also be described as plaintiffs ” On the same 
day the trial of the preliminary issues took place The plaintiff Alagappa 
was examined as a witness He at once admitted that he was not the 
86le owner of the firm, but that five persona in all named by him and 
members of his family were interested in it The witness proves the 
execution by the first defendant Vellian of the document (A) called a 
salary chit and explains that the letters P 11. M A. appearing in that 
paper before his name Alagappa are not his own initials, but stand for the 
firm’s name. 

On the evidence the Judge held that the plaintiff ^\as not competent 
to maintain the Suit in hia own name only He further, with reference to 
the petition presented on the same day but aftci he had expiessed an 
opinion adverse to the plaintiff, refused to allow any addition of new 
paities The suit was accordingly dismissed The appeal was suppoitcd 
on alternative grounds It was argued that the plaintiff Alagappa was 
competent to maintain the suit in his own name, oi m the alternative that 
the designation of the plaintiff in the cause-title was sufficient to denote 
all the persons interested in the firm Theie can be no doubt tliat as a 
general rule all the members of a partnQrship firm ought to be joined as 
plaintiffs in a Suit brought in respect of transactions with the partnership 
It makes no diffeience tliat the persons, cairymg on business togethei , 
weie also members of a Hindu family — Kalidaa [ 36 ] Kcvaldas v. Naihu 
Bhagvan (1) and cases cited The pioposition tliat tlie manager of a 
Hindu family can sue without joining those interested with him is one 
which cannot be supported and no authoiity was cited in suppoit of it save 
a dictum in Arunachala v Vythialinga (2) Thcie can be no doubt, in tlie 
present case, that the employment of Vellian as agent was an omploymenl 
in the business of the firm and that the contiact was made by Alagappa 
on behalf of the firm The appellant’s vakil, howc\cr, rndeavouied to 
convince us that Alagappa, though acting for the film made the contract 
in hiS own name under such circumstances as to entitle him to sue alone 
The case of Agacio v Forbea (3), was cited, and it was uigcd that simihuly 
here Alagappa was entitled to sue alone In Agacio v Foibra (3) it is tiue 
that the contiact made in Honkong between the plaintiff and the defend- 
ant w^as made for the benefit of t1ie plaintiff’s firm, but the considcuition 
for it, namely, the forbearance b^ the plaintiff from proceedings tlucatencd 
against third parties, was a consideration moving fioin the plaintiff’ alone, 
for he alone was in Honkong representing his firm which earned on busi- 
ness in Valparaiso 

If, instead of being a partner, Agacio had been a meic agent ot a 
foreign principal, the case would have come within the piinciple lecognized 
in Section 230 (1) of the Contract Act. And in considering the question of 
parties to an action, the case of partneiS and that of agent and pimcipal 
stand on the same footing, the question in either ease being with whom 
was the contract made in point of law, Lindlag on Partneiship, 3id edition, 
page 487 For these reasons we think that tlie authority cited is not 
applicable In the present case there is nothing to show^ tliat the right of 
suing on the contract was restricted to the plaintiff Lucas v De la Cout (4) 
On the contrary it appears on the face of the salary chit that the retainer 
is by the firm and not by Alagappa in his individual capacity It 

(i) 7 R 217 (2) 6 M 27. (3) 14 M(K) P C I60 (4) 1 M & S. 249 
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follows that the general rule above stated requiring the joinder of all 
the partners must apply, See Linciley on Partnership ^ 3rd edition 
pages 486 and 489. 

This being so, we are asked to read the name of the plaintiff given in 
the cause-title as designating not Alagappa only but his [87] partners or 
coparceners. It seems to us impossible in tlie circumstances of the present 
case to say that there is a mere misdescription as was held to be the case 
in Kasturchand Bahiravdas v. Sagarmal Shriram (1). It is abundant!} 
clear that the plaint was not read by, the plaintiff’s Vakil in the manner 
in which we are now asked to read it, for otherwise the Pleader would 
not have gone to trial on the issue raised by the Judge with regard to the 
question whether the plaintiff had other partners. It is contended that the 
Pleader misconstrued the plaint, but the mistake is by no means obvious, 
and we must assume that the party is duly represented by his Pleader. 

We are clearl} cf opinion that the defect is one which only could be 
cured by the addition of the persons who along with Alagappa constitute 
the plaintiff’s firm or family. It remains then to consider the question 
whether even at this stage those persons ought to be brought on the 
record. No formal application to that effect was made in the C/Ourt below 
nor is any such application made before us. On the respondent’s behalf 
it is said that the required amendment ought not now to be made, because 
any claim against 'S'ellian by the partners of Alagappa would be barred by 
the Statute of Limitation. Even on the 14th August when the informal 
application was made on behalf of those persons Such suit w'ould equally 
havfi been barred. On the other hand the plaintiff had elected to go to trial 
without offering to amend and therefore ought to be left to the conse- 
quence — Dular Chand v. Bdlram Das (2). 

The case of Mohummud Zahoor Ali Khan v. Mussumat Thakoorance 
Rutta Koer (3) was cited in support of the contention that the possibility 
of the bar of limitation afforded a reason for allowing an amendment. 
That case is, however, plainly distinguishable from the present and from 
Weldon v. Neal (4). In Mohummud Zahoor AH Khan v. Mussumat Thako- 
oranee Rutta Koer (3) the mistake made consisted not in the non-joinder 
of parties or the omission of any statement of claim, but in the joinder of 
parties who ought not to have been joined. In the result the cause was 
remitted for trial on the issues touching the liability of the defendant 
Rutta Koer on the bond in respect of which [ 88 ] the suit had been brought. 
It is not necessary to consider what would be the consequence if the other 
partners were joined as to which point' several cases were* cited — Kalidas 
Kevaldas v. Nathu Bhagvan (5), Narayana Chetti v. Sivaraman Chetti (6). 

In our opinion the amendment which, aS has been observed, was 
never asked for in this Court or in the Court below ought not now to be 
made. 

If by the amendment the defendants were deprived of the defence of 
limitation, then according to the view taken in Weldon v. Neal (4) and 
followed in this Court in Mallikarjuna v. Pullayya (7), the amendment 
ought not to be allowed. On the other hand if the amendment must, by 
the operation of Section 22 of the Limitation Act, lead to the dismissal of 
the suit, then it would clearly be useless. 

The appeal is dismissed with costs. 


(i) 17 B. 413- (2) I A. 453- (3) n M.L.A. 468 (4«6). 

(4) 19 Q.B.L. 394. (5) 7 B. 217. 

(6) Appeal No. 31 of 1887, unr^eporud. (7) 16 M. 319. 
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APPELLATE CIVIL 

Before Mr Justice Muttusami Ayyar and Mr Juatice Beat 


Moidin Kutti and others (Plaintiffa), Appellants v 

Beevi Kutti Ummah and others (Defendants Noa 1 to 
41 and 43 to 45), Respondents.* [17th and 18th April, 1894 ] 

Malabar law — Compromise of doubtful claims by adult members of a tarivad — Suii 
by junior members to rescind the compromise — Limitation Act — Act XV of 1877, 
Section 7 

In 1878 the senior members of a ^falabar tarwad, in bona fide compromise 
of certain doubtful claims, executed an instrument conveying away certain 
land of the tarwad In 1891 certain junior members of that tarwad, includ- 
ing several minors, sued to recover jiossession of the land in question Others 
of the jimioi members of the tarwad had attained majority more than three 
years before the suit and had not impugned the validity of the conveyance, 
these persons were joined as defendants None of the plaintiff’s had attained 
maiority in 1878 

Held, that the suit was barred by limitation 

[39] Scmblc that a compromise of a doubtful claim made by the adult 
members of a tarwad bona fide and in the inlcrcst of the tarwad is binding 
on the minor members 

[R, 6 Bom 925 (930) , 5 CLl 338-11 L WN 478 ( 483) (P.C.) , 23 TLR 

139, D., T9 M 243 ( 247)1 

Appeal against the decree of C Gopalan Nayar, Subordinate Judge 
of North Malabai, in original suit No 28 of 1891 

Suit to recover possession ol lands with mesne piofits The plaint- 
iffs weie two adult and twenty-one infant members of the tarwad to 
whoh belonged also defendants, Nos 1 to 8 Tht^ remaining defendants 
(other than peisons impleaded as tenants m possession mereh) were mem- 
bers of a Second taiwad to wnich certain property had been assigned in 
compromise of vaiious disputed claims by defendants Nos 1 to 4, the 
senior membeis of the plaintiff’s tarwad, under a karar (Exhibit BB), 
dated 30th May 1878 The lands sought to be lecovcred in this action 
were those comprised in the karar above referred to and the prayer of the 
plaint was in the following teinis — “ The kaiar, dated 18th Edvam 1053, 
" entered into by the first to fourth defendants and the ninth, tenth and 
" thirteenth to sixteenth defendants by wdiich the pioperties described 
“ below were transferred to the ninth to twenty -seventh defendants’ 
" Muthalakam tarwad being irf\^alid and not binding on the plaintiffs, it 
" IS, therefore, prayed that a decree may be pas&ed diiecting the ninth to 
" twenty-seventh defendants to surrender possession to us of the proper- 
ties described m the schedules below wuth everything therein 

The Subordinate Judge held that the instrument was under the 
circumstances of the case binding upon the plaintiffs and also that the 
claim was barred by limitation. He accordingly dismissed the suit against 
which the plaintiffs preferred this appeal 

Mr Krishman Bhashyam Ayyangai and Seshachariai , foi appellants 
Sankaran Nayar and Ryru Narnbiar, for respondents 

JUDGMENT 

Two questions arise for determination in this appeal, V12 , ( 1 ) whether 
the suit is time-barred, and (ii) whether the karar (BB) is binding on 
the plaintiffs 

* Appeal No ® 2 i yf 1893 . 
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As to the first question, the 6uit was brought on the 6th October 1891 
to set aside the karar, dated 30th May 1878, and to recover, for the bene- 
fit of the tarwad, possession with mesne profits of the properties, the 
subject of the karar. 

The plaintiffs are members of the tarwad called Thayattum house and 
were minors at the date of BB, which purports to be a [40] compromise 
executed in favour of the ninth, tenth and thirteenth defendants by 
defendants. Nos. 1, 2 and 3, who are the mothers of the plaintiffs. 
Defendants 4 to 8 are also members of plaintiffs’ tarwad; of them 
fourth defendant was a major at the date of BB and consented to it. 
Defendants 5 to 8, w'ho were then minors, attained majority more than 
three years prior to the suit and never attempted to get tne karar set 
aside. It is contended for the appellants that their right to bring this 
suit is in the nature of an individual right, and is saved by Section 7 of tlie 
Limitation Act for three years after attainment of majority. As pointed 
out in Seshan v. Eajagopala (1) and Vigneswara v. Bapayya (2), Sec- 
tion 7 cannot apply to a case in which there are also majors having a 
common right whose suit would be barred. The fact of the suit being 
brought by the minors alone does not affect the principle of the decision in 
the above cases. We think, therefore, the Subordinate Judge is right in 
holding the Suit to be time-barred. 

We also consider his decision to be right on the merjs. The argu- 
ments of appellant’s Counsel do not satisfy us tliat the Judge is in error 
in holding that a compromise of a doubtful claim made by the adult mem- 
bers of a tarwad hona fide and in the interest of the tarwad is binding on 
the minor members. There is evidence that the claim set up by ninth 
defendant to the karnavanship of the tarwad was not altogether devoid of 
foundation as shown by the Subordinate Judge in paras. 19 and 20 of his 
judgment. 

The evidence discloses no trace of fraud or collusion between the 
parties to the compromise. Defendants 1, 2 and 3 are plaintiffs’ own 
mothers and they were assisted by second plaintiff’s father and also by a 
vakil of the family. 

We dismiss the appeal with costs. 


18 M. 41 ~2 Weir 100. 

[41] APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, •Kt,^ Chief Justice, and 
Mr, Justice Parker, 


Agra Bank, Limited {Petitioner) v, Leishman {Respondent).* 

[30th July, 81st August and 7th September, 1894.] 

Criminal Procedure Code — Act X of 1882, Sections 145 and 146. 

A Magistrate, in making an order tinder Criminal Procedure Code, Sec- 
tions 145 and 146, must inquire into the question which party was in actual 
possession at the time of the institution of the proceedings and not at the time 
when the order is made. In making this enquiry the Magistrate may presume 
that when a vendor sells part of a property he retains all that he does not sell. 


♦Ciiniinal Pevision Case No. 315 of 1894. 

[N.Bw — ^Thc gist of the decision in this case has been incorporated in Section 
145 of Act V of 1898.— Ed.] 

(I) 13 M. 236. (2) 16 M. 436. 


878 



VLl AotlA bAMk, LTb. V LtiieHMAK 18lil«i.42 

[R, 25 A. 537 (539)=:23 AWN 101 , 24 B 527 (532). 2 Bom. Cr Cas. 96 (98) = 15 

Bom L.R 689 ] 

Petition under Sections 435 and 439 of the Criminal Procedure 
Code, praying the High Court to revise the order of the Subordinate Judge 
(First-class Magistrate of Nilgiris, Ooiacamund), passed in miscellaneous 
case No. 1 of 1894. 

The facts of this case appear sufficiently for the purposes of thi^ 
report from the following judgment of the High Court. 

Mr. B. F. Grant, for petitioner 

Mr. Johnstone, for respondent. 

JUDGMENT. 

This IS a petition by the Agra Bank to revise an order of the First- 
class Magistrate of Ootacamund under Sections 145 and 146, Criminal 
Procedure Code, attaching two plots of land as to which he was not able 
to decide whether the bank or the counter-petitioner, Mr Leishman, was 
in possession The admitted facts are that in 1885 the bank sold a por- 
tion of the Bella Vista property in Ootacamund to the Murree-Brewery 
Company Shortly afterwards, m 1885 or 1886, some sort of survey was 
made, and the Brewery Company put down demarcation stones to show the 
limits of their purchase and planted gum trees to mark the boundary 
Matters so continued till Mr Leishman agreed to purchase the Brewery 
Company at the end of 1892 He was put in posses&ion of the machinery 
and buildings, but in 1893, after survey of the boundaries by a Mr De 
Lima, he [M] became of opinion that the boundaries as defined by the 
stones put down by the Brewery Company were not in accordance with 
their title deed, and that he was entitled to more land than was included 
within those boundaries In order to rectify these deficiencies Mr 
Leishman took upon himself to remove the boundary stones and to peg 
out a line and fence to show what his boundaries leally were, and it is 
his action in this respect that led to the breach of the peace which caused 
the Magistrate to intervene 

The Magistrate held (i) that he had to determine if either of the 
contending parties was in possession at the time of hia writing hia order, 
and (ii) that there was no presumption that the bank had retained plots 
1 and 2 after 1885 In consequence of liis holding upon this Second point, 
the Magistrate held he had not to determine whether Mr Leishman had 
obtained de facto and physical possession and the language used by the 
Magistrate appears to intimate that had it not been for this opinion his 
decision might have been different 

We are of opinion that on both these points the Magistrate was in 
error. There is a consensus of authority that the possession to be 
inquired into is the possession at the time of the institution of the 
proceedings — Krishna Dhone Dutt v. Troilohia Nath Biawaa^l), Bechu 
Sheikh v Deb Kuman Daai (2). In the matter of the petition ofJai Lai ( 3 ), 
and In the matter of Huchapa and Shivagangava (4) It is obvious that 
the words m Section 145, Criminal Procedure Code, “ the fact of actual 
pKDSseSsion , ” must have reference to some fixed point of time It cannot, 
as pointed out in the Bombay case, have reference to some date long 
anterior to the date of the proceedings beng instituted, nor can it refer to a 
point of time subsequent to the commencement of the inquiry The time to 
be taken is obviously the date of the Magistrate being satisfied there is 
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ground for hi& intervention under Section 145, in other words the date of 
the institution of the proceedings. 

Nor can we agree with the Magistrate in his opinion that there 
is no presumption that the Agra Bank retained possession of plots 
1 and 2. There is a general presumption that when a vendor sells 
part of a property he retains all that he does not sell. In this case 
it is admitted that the two plots lie outside the boundary [MJ stones 
put down by the Murree Brewery Company. This would of itself be 
sufficient to throw upon Mr. Leishman the onus of proving that he was 
in possession. There is, however, no room for any presumption at 
all about the matter, for in his evidence Mr. Leishman states: — “On 
“ November 4th, 1893, I took pos&ession of disputed block No. 2. Of 
“ land on Muree Brewery side of fence in No. 1, I took possession on 
“ 4th November 1893 and the* portion of No. 1 on Bella Vesta side in 
“ March 1894.“ There is thus a clear admission that up to these dates 
possession was with the Agra Bank, and the sole question for determina- 
tion is whether there is evidence that the Bank has been dispossessed 
since those dates 

From this it appears that no effective possession w^as taken by Mr. 
Leishman in March as he claims and the Bank still remained in possession 
up to May notwithstanding the trespass. 

On these grounds w^e must set aside the order of the Magistrate 
attaching plots 1 and 2, declare that the Agra Bank is entitled to retain 
possession till evicted in due course of law, and forbid all disturbance till 
such eviction. 


18 M. 43. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusarni Ayyar and Mr. Justice Best. 


Namasivayam PiLLAi (Plaintiff), Appellant v. 

Nellayappa Pillai AND OTHERS (Defendants Nos. 1 to 3), 
Respondents.^ [13th and 16th July, 1894.] 

Sprcifu Relief Act — Act I of 1877, Section 27 — Trusts Act — Act II of 1882, Sec- 
tton 91 — Purchaser with notice of prior contract to sell. 

In a suit for land it appeared that the plaintiff had oblaincd a registered 
sale-deed comprising the property in question from defendants Nos. 1 and 2 
who had already (to the plaintiff's knowledge) contracted to sell it to another 
and that the plaintiff had paid no consideration for the sale-deed, which in 
fact represented a collusive transaction entered into to defeat the prior con- 
tract. 

Held, that the plaintiff was not entitled to recover: 

[H] SECOND appeal against the decree of 8. Gopalachari, Subordi- 
nate Judge of Tinnevelly, in appeal suit No. 101 of 1891, reversing the 
decree of H. Kistna Kau, District Munsif of Tinnevellv, in original suit 
No. 644. of 1888. 

The plaintiff sued to recover possession of a house with mesne profits 
from the date of a registered sale-deed, comprising the hou6e in question, 
executed to him by defendants Nos. 1 and 2 on 29th November 1888. 
Defendant No. 3 had previously, viz.^ on 11th October 1888, agreed with 
the other defendants for the purchase of the house. The District Munsif 

♦ Second , Appeal No. 1669 of 1893. 
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passed a decree in favour of plaintiff, which was reversed on appeal by 
the Subordinate Judge, whose findings are stated with sufficient fulness 
for the purposes of this report in the judgment of the High Court 

Pattabhirama Ayyar, for appellant 

Parthasaradhi Ayyangar, for respondent No 3 

JUDGMENT 

This was a suit brought by appellant as purchaser to recover posses- 
sion of a house which was alleged to have been sold to him by first and 
second defendants for Rs 250 on the 23rd November 1888 Exhibit A is 
the sale-deed sued upon, and it was registered on the 7th December 1888 
The appellant's case was that on the 6th October 1888, first and second 
defendants agreed to sell their house to him for Rs 250, and received 
Rs 12 in advance, that they received afterwards the balance of Rs 238 
and executed and registered the sale-deed A The third defendant oi 
respondent who resisted the chum contended that first and second defend- 
ants contracted to sell the house to him for Rs 300 on the 1 1th October, 
and, receiving Rs. 50 in advance, placed the house in his possession, and 
that the balance was paid by him on the 11th November 1888 He urged 
further that the contract set up by the appellant was made on 6th October 
was not true, that document D was spurious, and that first and second 
defendants colluded with the appellant and refused to execute a Sale-deed 
to himself The Court of First Instance decreed the claim, but on appeal 
the Subordinate Judge dismissed the suit and directed appellant to pay 
third defendant’s costs 

The Lower Appellate Court found that no contract was made with 
the plaintiff on the 6th October 1888, and that there was no payment of 
Rs 12 or of R6 238 as alleged by him It has also been found that first 
and second defendants agreed on the 11th October to sell the house to third 
defendant and placed him m [48] possession on receipt of Rs 50 in advance 
and subsequently received the balance of the purchase-money The Sub- 
ordinate Judge has held fui-ther that the plaintiff got the sale-deed A with 
the knowledge of the prior contract with the third defendant, and that he 
wah therefore not a bona fide purchaser for value without notice It is 
argued on second appeal that upon the facts found by the Lower Appellate 
Court, appellant is entitled to a decree But we are unable to accede to 
this suggestion From the fact of appellant having had at the date of 
hiB sale-deed, a knowledge of the prior contract of sale with the third 
defendant, it is clear that under,. Section 27 of the Specific Relief Act, his 
claim, as based on the registered sale-deed, cannot prevail against the 
third defendant’s right to insist on the specific performance of the prior 
contract, though such right rests merely on an agreement to sell It 
is obvious from Section 91 of the Indian Trusts Act that, if appellant 
acquired any property in the house, he must be taken to have acquiicd 
it for the benefit of the third defendant to the extent necessary! to give 
effect to his right to enforce specific performance It’ is then said that 
such right IB now barred by limitation and that the property acquired 
under Exhibit A, though subject to third defendant s light to enforce 
specific performance at the date of its acquirement, has now become 
absolute To this objection, we are not prepared to attach any weight It is 
conceded that the right to insist on specific performance vesting by the prior 
contract in the third defendant w'as actionable both at the tim^ when the 
sale-deed A was executed and when the third defendant s written statement 
was filed A legal right, which is ina(Je the subject of a suit or a plea if 
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actionable when the suit was commenced or the plea was set up» does not 
cease to be adjudicable by reason of the prescribed period of limita- 
tion having since elapsed at the date of decree. For instance, a bond 
which is not barred at the date of suit or a plea of set off which is not 
invalid from lapse of time when it is set up» cannot be held to be barred 
though, at the date of decree, the period of limitation may have expired. 

Another fact found by the Subordinate Judge is that for the sale- 
deed A no value was paid, and that the intention with which it was collii- 
sively given and accepted was merely to thwart the third defendant on 
this point. The Subordinate Judge observes as follows: — “ The truth is 
“ the house in dipute is inconveniently situated so far as the plaintiff is 
“ concerned, and he wants to buy [ 16 ] it, but is not willing to pay the price 
“ demanded, and when a neighbour arranged to have it, with a view' to 
“ thw'art him, induces defendants 1 and 2 to execute a registered sale-deed 
“ to himself.” In substance the finding is that Exhibit A was contrived 
as a means of defrauding the third defendant and has the semblance 
of a sale or legal transaction. The Subordinate Judge has, it must be 
remembered, discredited appellant’s evidence that he paid value for the 
sale-deed and found collusion between appellant on the one part and first 
and second defendants on the other. No property passes or is presumably 
intended to pass when there is in substance no legal transaction, but a 
mere semblance of it collusively contrived as an instruuient of fraud. 
This second appeal fails and is dismissed wdth costs. 
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APPELLATE CRIMINAL. 
Before Mr. Justice Best. 


Queen-Empress v. Jaoannayakulu and others* 

[2nd August, 1894.] 

Towns Nuisanses Act (Madras) — Act III of 1889, Section 3 — Common gaming 
house — Viacant unenclosed site. 

The accused were found gaming on a vacant site, the property of the scxcnih 
accused. The seventh accused was convicted under Towns Nuisances Act 
(Madras), Sections 6 and 7, and the other accused under Section 7. 

Held, that the site in question was not a common gaming house, and that 
the convictions were accordingly wrong. 

Case referred for the orders of the High Court under Section 438, 
Criminal Procedure Code, by H. T. Ross, Sessions Judge of Godaveri. 

The case was stated- as follows: — 

” The accused were convicted by the Court of First Instance under 
Section 3, Clause (10) of Act III of 1889f for being found gaming in n 
vacant site belonging to the seventh accused. The Appellate Court, 
finding that such private site was not a public [47] street, road, thorough- 
fare or place of public resort, and that Section 3 of the Act could, there- 
fore, not be applied to the case, altered the conviction to one under 
Sections 6 and 7 of the Act as regards the seventh accused, the owner of 
the site, and to one under Section 7 as regards the first accused, these 
being the only two who appealed out of the nine persons convicted by the 
Court of First Instance. 


♦ Criminal Revision (Case No. 342 of 1894. 
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“ These convictions under Sections 6 and 7 are, in my opinion, bad 
in law The essential point in both Sections is that the place used should 
be a ‘ common gaming house.’ This is not defined in Act III of 1889; but 
even taking the definition in Act III of 1888, this vacant site of the 
seventh accused cannot, on the evidence, be brought within the definition 
There is no evidence that instruments of gaming are kept or used there 
for the profit of the owner, and the Appellate Court had no right to 
assume that such must be the case. It is in fact, simply a case, so far as 
the evidence goes, of a man and hi^ friends playing a game of chance in 
hia private place, ]ust as one might play Loo in one’s own house, and it is 
ridiculous to call the place a ‘ common gaming house ’ in the circum- 
stances ” 

Parties were not represented. 

JUDGMENT 

The finding is that the gaming ” took place in a vacant site belong- 
ing to the seventh accused adjoning a public Street 

The Deputy Magistrate held that this did not constitute an offence 
punishable under Clause 10 ot Section 3 of Act No III of 1889 (Madras), 
which makes punishable gambling or cock-fighting in any " public street, 
road, thoroughfare or place of public resort ” In thus holding the Deputy 
Magistrate is no doubt right But he proceeded to find the first and 
seventh accused (the only appellants in the case), respectively, guilty of 
offences punishable under Sections 7 and 6 of the Act, the latter of winch 
renders liable to punishment any person who “ opens, keeps or uses or 
permits to be used any common gaming house,” while tlie former makes 
punishable any person ' ' found gaming or present for the purpose of gaming 
in a common gaming house ” The Deputy Magistrate refers to the defi- 
nition of ” common gaming house ” as contained in Madras Act III of 
1888, and, as it contains the word ” place ” holds it wide enough to include 
any ” vacant site ” It is clean that the word ” place ” in the definition 
in question must be read with [ 48 ] the words immediately preceding, 
namely, ” enclosure, room or place ” It clearly means Some ” enclosed 
place Even assuming, therefore, that the definition in Act III of 1888 
can be used for the purposes of Act III of 1889, the site in question 
cannot be held to be a ” common gaming house 

All the convictions m both the Courts are set aside and the fines 
levied will be refunded 
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appellate criminal 

Before Sir Arthur J H Collins, Kt , Chief Justice, and 
Mr. Justice Parker 


Queen-Empress v Palayathan * [8th and 28th August, 1894 ] 

Abkan Act {Madras) — Act I of i886, Section 43 — Default by persons hailed to 
appear before the Abkart Inspector — Procedure of Magistrate 

When an Abkan Inspector under Abkari Act, Section 43, forwards a bail 
bond to a Magistrate in order that payment may be compelled of the penalty 
mentioned therein, the Magistrate should call upon the person liable to appear 
and show cause against such order being made, and should otherwise observe 
the procedure prescribed in Criminal Procedure Code, Section 514 

♦ Criminal Revision Case No 272 of 1894 
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Case referred for the orders of the High Court under Section 438 of 
the Criminal Procedure Code, by J. Thomson, District Magistrate of 
Chingleput, in reference No. 239 of 1894. 

The case was stated as follows : — 

“ One Para Palayathan stood surety for one Munuswami Gramani 
charged with an offence under Section 55 of the Abkari Act (I of 1886) and 
executed a bail bond before the police station-houSe officer in the sum of 
Rs. 25 for the appearance of the accused before the Inspector of Salt and 
Abkari Revenue, Conjeevaram Circle, whenever required. A summons 
issued by the Abkari Inspector for appearance on the 11th July 1898 was 
duly served on the accused, but was disobeyed. Three warrants were then 
issued for his arrest, but were returned unexecuted, the man having 
[ 49 ] absconded. The Inspector of Salt and Abkari Revenue thereupon 
sent the bail bond to the^ Stationary Sub-Magistrate, Tiruvallur, and 
requested him to proceed against the surety for the recovery of the 
penalty evidently under Section 48 of the Abkari Act. The Sub-Magistrate 
took a statement from the surety, in which he explained that he was 
present when the summons was served on the accused and that his 
responsibility ceased with that. The papers were then recorded by the 
Sub- Magistrate, and when reminded by the Abkari Inspector, he informed 
him that he accepted the explanation of the surety and excused him. 

Leaving aside the question whether the Magistrate had rightly exer- 
cised his discretion in accepting such an explanation and in his final dis- 
posal of the matter by simply recording the papers and passing no distinct 
orders, the point on which orders are now solicited by me is whether 
the Sub-Magistrate has any discretion to remit or reduce the penalty 
mentioned in the bail bond. Section 48 of Act I of 1886 leaves it to the 
discretion of the Abkari Inspector to decide whether proceedings should 
be had to compel payment of the penalty, and when he so decides and 
applies to the Magistrate having jurisdiction for enforcing it, the question 
arises whether the latter has any option in the matter, or must simply 
recover the penalty in the manner provided by the Code of Criminal 
Procedure for similar default, i.e., by the issue of a distress warrant by the 
attachment and sale of the moveable property of the person^ Ac. {vide 
Section 514, Criminal Procedure Code). 

That is the literal view. The Sub-Magistrate’s reasons for holding a 
different one are — 

(1) bail bonds being often taken by station-house officers under 

Section 40 (2) of the Abkari Act, the amounts as fixed by 
them would become final, the Abkari Inspector having no 
power to reduce them if they are excessive; 

(2) there could be no appeal to the District Magistrate under 

Section 515, Criminal Procedure Code, to reduce the amount 
or to set aside the order of a Sub-Magistrate ordering its 
payment. 

Possibly, if an Abkari Inspector can decide whether a penalty is to 
be enforced or not, he has power also to reduce the amount and ask for 
only a portion being recovered. Under Section 515, Criminal Procedure 
Code, all orders passed by the Sub-Magistrate [ 80 ] under Section 5^4 
are appealable to the District Magistrate, and the latter, I infer, could 
alter the amount levied if he thought that necessary.’' 

The Government Pleader and Public Prosecutor (Mr. Powell), for the 
Crown. 
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JUDGMENT 

Section 4Hf Madras Act F of 1886, provides that when, by reason of 
default of appearance ol a person bailed to appear befoie .an Abkari 
Inspector, such officer is of opinion that proceedings should be had to 
compel payment of the penalty mentioned in the bond, he shall forward 
the bond to the Magistrate heaving jurisdiction to try the offence of which 
the person bailed was accused, and the Magistr.ite shall proceed to compel 
payment of the penalty in the manner provided by the Criminal 
Procedure Code, for the recovery of penalties in the like cases of default of 
appearance by a person bailed to appear before his own Court 

The procedure which the Magistrate has to follow is laid down in 
Section 514, Criminal Procedure Code The question is whether the 
language of Section 43 of the Madras Abkaii Act makes the Magistrate a 
mere executing officer and takes away from him the discretion which he 
would be nt liberty to exercise if the defaulter had failed to appear before 
his own Court If the Magistrate is merely an executing officer, the pro- 
visions of Section 514, Criminal Procedure Code, enabling him to c.all upon 
the defaulter to show cause why the penalty should not be enforced would 
become inapplicable, and the appeal to the District Magistrate given by 
Section 515, Criminal Procedure Code, would also be taken away, since 
there can be no ground for appeal or revision if the inferior Magistiate 
could not exercise any discretion, but was bound by law to pass one 
order only. 

The Legislature has not provided for any revision of the orders of 
the Abkari Inspector, who is not bound even to call upon the defaulter 
to show cause why the penalty should not be enforced If, therefore, 
the Magistrate has no such power, the amounts fixed by the station- 
house officer under Section 40, Clause 2 of the Abkari Act would be- 
come final, since no power is given to the Abkari Inspector to reduce 
the penalty 

We are of opinion that the Legislature could not have intended such 
a result, and that the intention was to make all the provisions of Section 
514, Criminal Procedure Code, applicable to a Magistrate enforcing a 
penalty on the application of an Abkan Inspector [51] under Section 43, 
Madras Act I of 1886. From the fact that the Inspector is directed to 
send the bond to the Magistrate i' having jurisdiction to tiy ” the offence 
of which the person bailed is accused, tlie intention of the Legislature 
would appear to have been that the Magistrate should pioceed in the same 
manner and with the same powers as if the default had been made by a 
person bailed to appeal before his own Court This inference is strength- 
ened by the fact that where the Legislature intended ns in Section 516, 
Criminal Procedure Code, that the Magistrate should have no discretion, 
but should merely execute the orders of superior authority, the direction 
to levy the amount ma\ be addressed to " any ” Magistrate 

Nor can we suppose tliat the Legisjature intended to make the orders 
of tFie station-house officers and the Abkari Inspectors final, and to take 
away by^ implication the liberty to appeal under Section 515, Criminal 
Procedure Code 

For these reasons are of opinion th.at the view taken by the 
Second-class Magistrate as to his legal powers was correct, 
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APPELLATE CRIMINAL. 

Before Mr. Justice Best. 

Queen-Empress v, Kuppayyar and another.* 

[25th September, 1894.] 

Cfimifial Procedure Code, Act X of 1882, Section 145 — Parties hound by order. 

Orders passed under Criminal Procedure Code, Section 145, are binding only 
on the actual parties to the cases in which they are made. 

Case referred for the orders of the High Court under Section 438, 
Criminal Procedure Code, by G. Stokes, District Magistrate of Salem, 
The case was stated as follows : — 

The facts are shortly that a dispute existed in regard to a piece of 
land in the Singapore village, and the Head Assistant [ 52 ] Magistrate 
passed an order under Section 145, Criminal Procedure Code, declaring 
that one Krishnayyar was entitled to retain possession of the land till 
ousted in due course of law. In this order but two persons are mentioned — 
Nanjunda Sastri and Krishnayyar. Subsequent to the date of this order, 
the accused in the present case, the village munsif and karnam of the 
village, entered on and disturbed Krishnayyar ’s possession and he charged 
them with mischief. They have been acquitted by the Second-class 
Magistrate on the ground that, as they were no parties to the proceedings 
in which the Head Assistant Magistrate’s order was passed, they were 
not bound by these proceedings, and he finds that no criminal intent is 
proved against them. 

I find, on examining the proceedings in which the Head Assistant 
Magistrate’s order was passed, that the village munsif and kamam were 
witnesses in these proceedings, and were examined in them by the police, 
and distinctly disputed then the complainant’s right to the land then in 
dispute In fact the Head Assistant Magistrate finds that the village 
munsif was at the bottom of the whole dispute in that case. 

“ On the record, therefore, it seems to me that the finding of the Sub- 
Magistrate is opposed to fact, and that the accused were parties to these 
proceedings so as to be bound by the order. I am aware that it has been 
ruled (see in re Gopal Burnawar (1), also in re Noho Kishore Chuckerhutiy 
(2) ), that in a dispute between A and B^and his tenants, where A was by 
an order declared to be in possession, subsequently tenants of B could 
not be criminally punished for disobeying this order; but I think this a 
most mischievous and unnecessary ruling, and one which renders the 
maintenance of the peace needlessly more difficult. The Magistrate may 
forbid all disturbance of such possession until the party is evicted in due 
course of law The order under Section 145 seems much in the same 
category as an order addressed to the public under Section 144, and to be 
justified by exactly the same reasons. The ruling is a premium on what 
has been done in this case, viz.j to put forward only one disputant, and 
♦hen another and so on, wasting the Magistrate’s time to no purpose and 
perhaps keeping open a dangerous dispute. 

“ The Magistrate’s proceedings seem further to be defective. 
[88] for there is nothing on the record to show that he has taken any 

♦ Criminal Revision Case No 420 of 1894. 

(I) 3 B.L.R. App. Cr. 13. (2) 7 C.L.R. 291. 
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tfceps to ascertain wliether the land referred to m the Head Assistant 
Magistrate s order is the same as that to which mischief has been caused. 
The complainant asserts this; but the accused deny it ” 

Parties were not represented 

JUDGMENT 

T concur in the opinion expressed in ie Gnpal Burnawar (1) that an 
order passed under Section 145 of the Code of Criminal Procedure is 
binding only on the actual paities to the case m which it was passed 

The mere fact of a person being examined as a witness in such a case 
does not make him a party ’’ bound bv the order 

The inconvenience pointed out bv the District Magistrate can be 
avoided bv care being taken to include as parties to proceedings under 
Section 145 all persons interested in, or claiming a right to, the property 
in dispute Cf Ba7n Chnndra Das v Monohvr Roy (2) 

This case is not one calling for inteiJerence under Section 430 of the 
Code of Criminal Procedure 


18 M. 53=4 ML J. 237. 

APPELLATE CIVIL 

Before Mr Jnsfirr Mutinsaini Ayynr and Mr Jnsiiee Shephard 


Gurulinqaswami (Plaintiff), Appellant v Ramalakshmamma 
AND ANOTHER (Defendants Nos 1 and 2), Respondents * 

[31st August and 20th September, 1894 ] 

Hindu law — An onlv son g<ivcn in adof>hon hy his ividowed mother — Estoppel-^ 
Specific Relief Act — A(t / of ^erftoti 42 — Suit for declaration by a remote 

reversioner^Parhe f 

The plaintiff, claiming a remote leversionaiy interest in the estates of a 
deceased Hindu, sued for a declaration of the invalidity of an adoption made 
by the widow It appeared that the nearer reversioners (who were m the first 
instance joined as defendants in the suit) refused to call in question the validity 
of the adoption and that the plaintiff himself had concurred in it at the time 
when it took place It appeared further that the alleged adopted son had been 
given in adoption by his widowed mother, and also that lie was an only son 
[541 Held, (t) that the plaintiff was entitled to bring the suit without proof 
of fraud on the part of the nearer ic\ei sioncrs , 

(2) that the nearer re^'orsionei s weie rightly imiileaded in the 

suit , • 

(3) that the plaintiff was not estopped from impugning the adop- 
tion by reason of his conduct at (he lime when it took jilace , 

(4) that the adoption was not invalid under Hindu law 
Kemble A Hindu widow can give her son in adoption without special 

authority from her husband 

[Affirmed. 21 A 460 (P.C.)-22 M 393=1 Rom LR 226=3 CWN 427=26 I A 
113=9 ML J 67=7 Sar PCJ 330, F., 28 M 57 (62) = 14 MLJ 209. R, 
24 B 367 i380) (FB); 1 Bom LR 14^ flS2), (1913) M W N 383 (384)] 
Appeal against the decirec of II T Ross, District Judge of Godavari, 
in original suit No 19 of 1892 

The plaintiff sued for a declaration of the invalidity of the adoption 
of defendant No 2 by defendant No 1 who was the widow of the last 
male owner of certain estates m which the plaintiff claimed a reveraionary 


* Appeal No 17 of 1894 

(i) 3 B.L.R. App Cr 13 ( 2 ) 21 C 29 
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interest. The reversioners, less remote than the plaintiff, were in the first 
instance joined as defendants, but the District Judge held that they were 
unnecessary parties and removed their names from the record. The 
plaintiff averred that these persons had either colluded with the first 
defendant in making the adoption or had otherwise precluded themselves 
from impugning its legality or had refused to do so. It appeared that 
the plaintiff, like the other reversioners, had himself concurred in the 
adoption, but it was alleged that he had done so in ignorance of the 
following circumstances, viz,, (1) that the consent of the sapindaa to 
the adoption had not been given in good faith, (2) that the second defend- 
ant was an only son and (B) that he had been given in adoption by his 
mother who had not been expressly authorized to do so by her husband, 
deceased The District Judge held that the suit was not maintainable 
by the plaintiff in the absence of proof of fraud on the part of the nearer 
reversioners. He fiu’ther hold on the merits that the adoption was valid. 
An issue raised by the defendants as to whether the plaintiff was estopped 
from maintaining the suit by his concurrence m the adoption was not 
determined by the District Judge who. upon the foregoing findings, passed 
a decree dismissing the suit The plaintiff preferred this appeal.^ 

Mr. J. O. Smith, for appellants. The suit bv the plaintiff is maintain- 
able as the nearer reversioners refused, colluded or concluded themselves 
from suing. T^ani Anand Kunxrar v. The Court [86] of Wards (1). 
The plaintiff is not estopped as his consent if any was given in 
ignorance of the law Vishnu v. Krishnan (2), 0 opal ay y an v Rapu- 
patiayyan (3) As to the validity of an adoption of an only son, the High 
Courts are at variance, whereas the Privy Council have treated such an 
adoption as undoubtedly invalid — obiter dictum in Nilmadhuh Doss v. 
Bishumher Doss (4). As to the Indian decisions such an adoption was 
held to be invalid in Waman Raghupati Bova v Krishnaji Kashira] Bova 
(6), Raja Upendra Lai Roy v Srimati Rani Rrasannamayi (6), Manik 
Chunder Dutt v. Bhuggohutfy Dossee, (1) Nilmadhuh Doss v. Bishumher 
Doss (4). In Allahabad the latest Full Bench decision is in favour of such 
an adoption Beni Prasad v Hardai Bihi (8), following Hanuman Tiwari 
V. Chirai (9), which cases are in conflict wdth another Full Bench decision 
in Tulshi Ram v. Behari Lai (10), but the expression of opinion in the 
latter case appears to be obiter as the case went off on another point. In 
Madras such an adoption was held valid in Chinna Goundan v. Kumara 
Ooundan (ID and in Naraunnasami v. Jiuvpusami (12). In Sri Ammi 
Devi v. Sri Vikrama Devu fl8), the question was treated as having been 
settled by the Privy Council, but tfie latter tribunal dissented from any 
such view. 

In the Rajah of Tanjore’s case the Government of India treated such 
an adoption as valid, Mayne, § 13B The doctrine of factum valet does 
not apply in such a case where there is an imperative interdiction. 
Broom’s Legal Maxims, page 175, Oopal Narhar Safray v. Hanmant 
Oanesh Safray (14), Ganga Sahai v. Lekkraj Smgh (15). 


’'• The parties to this suit are stated to -1)0 Sudras, but their caste js not inen- 
Uoned in the record. — [ Reporter's Note ] 


(I) 6 C. 764* 

(4) 13 M.I.A. 85, 100 

(7) 3 C. 443. 

(10) 12 A. 328. 

( 13 ) n M. 486 (490). 


(2) 7 M. 3 

(5) 14 B 249 

(8) 14 A. 67. 

(II) I M.H.C.R, 54 . 
(14) 3 B 273. 


(3) 7 M.H.CR. 250 

(6) I B.L.R.A.C. 221. 

(9) 2 A. 164. 

(12) II M. 43. 

(15) 9 A. 253. 
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The Advocate -General (Hon Mr Spring Branaon) abandoned the 
contention that the suit was not maintainable by reason of the remote- 
ness of the plaintiff’s interest, and argued that the adoption was not 
contrary to Hindu Law, at any rate according to the view adopted in this 
Presidency, and even if it were that factum valet. He pointed out that 
no suggestion had been mode in the lower Courts as to the plaintiff 
having joined in the adoption in any ignorance of law and that this had 
not been^ proved. 

JUDGMENT. 

r86J Muttusami Ayyah, J — There are two proprietary estates, called 
Kapileswarapuram and Kesanakuru in the district of Godavari Their last 
male owner was one Buchi Sarvarayudu He died without male issue, 
leaving him surviving a widow named Kama Lakshmamma On the 10th 
November 1800 she adopted the second defendant, Pattabhiramayya, and 
this suit was brought to have it declared that his adoption is invalid and 
inoperative 

It IB not alleged in the plaint that Buchi Sarvaiayudu authorised 
Rama Lakshmamma to adopt, and it is the case of both parties that the 
adoption was made under the sanction or with the consent of his aapindaa 
or gnatia The plaint alleged that then consent was given undei coirupt 
inducement It is an undisputed fact that the second defendant was the 
only son of his father, and he was given in adoption by his mothei after the 
death of his father On this point the plaintiff’s case was that a Hindu 
widow in Southern India is incompetent to give as well as take a son in 
adoption, without express authority from her husband It was contended 
for the defence that no such authority was needed to validate the gift in 
adoption, and that second defendant’s father had also given such authority 
prior to his death The adoption was impeached by the plaintiff on three 
grounds — 

(i) the sanction or the consent ot aaptndas was not given buna 

fide; 

(ii) the adopted was an only son, and 

(iii) a widow was incompetent to give away hei only son save under 

express authority from hci husband 
The plaint admits that plaintiff is one of the aapindaa of Sarvurayudu 
who consented to, or concurred in, the adoption, and the pedigiee filed m 
the case shows that defendants Nos 3, 5 and 7, whose names were struck 
out by the Judge, on the ground Jbhat they were nob necessary parties to 
the suit are nearer in aapinda relationship than plaintiff 

Two preliminary objections were taken to the suit, via' — 

(i) that as a remote reversioner the plaintiff could not maintain 

the suit, and 

(ii) that by his concurrence in the adoption when it was made, he 

was estopped from impeaching its validity 
These form the subject of the first and second issues, and the aver- 
ments in regard to the invalidity of the adoption foim the subject of the 
third issue 

[87] There is a note made by the Judge during the examination of 
the plaintiff as his own tenth witness that Ins Vakil gave up his conten- 
tion in reference to the first issue It is aigued by his Counsel on npiieal 
that there was misapprehension on the part of the Judge, and that whal 
was really absindoned was not the first issue but the first part of the third 
issue. What contention the plaintiff's V^kil intended to give up in the 
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Court below is also a subsidiar)^ question which has to be dealt with in 
appeal. 

I shall first deal with this question, next with the two prelimindty 

questions, and lastly with the three grounds on which the adoption is 

assailed by the appellant. As regards the contention which appellant’s 
Vakil gave up in the Court below, there is reason to think that appellant’s 
Counsel is probably right The Judge’s note is in these terms: — ‘'At 
“this point plaintiff’s pleader, Mr Ward, intimates that he^ will confine 
“ plaintiff’s case to the question of Uiw that the adoption is invalid b} 
“ reason of the second defendant being an only son. In reply to this 
“ fioint Mr. Ward giX’es up the rest of the plaintiffs case. ’ If Mr. 
Ward gave up his contention as to the first issue it would be 
inconsistent on his part to reserve his riglit to question the validity of 
th^ adoption, for in that ^^ase, he would liave no locus standi at all. On 
the other hand, the suggestion of appellant’s Counsel is reasonable because, 
as will presently ai)pear, there was not even the shadow of a reason to give 
up the plaintiff’s rigid to niaintain the suit, whilst the evidence as to 

sapindas liaving sanctioned the adoption otherwise than bona fide was so 

contradictory or discrepant as to raise a presuniption that Mr. Ward might 
not have desired to press it on the Court. 

Passing on to the first issue, there can be no doubt that it must be 
decided in appellant’s favour. The general rule, is, no doubt, that a suit 
of this nature should be brought by the presumptive reversionary heir; 
but it is a recognized exception to that rule that a more distant reversioner 
can maintain the suit if he can show that those reversioners who are 
nearer to the deceased in the line of succession are either in collusion with 
the widow, or have precluded themselves from interfering, or refused 
without sufficient cause to institute proceedings, or concurred in the act 
alleged to be wrongful. The law is enunciated to that effect by the 
Privy Council in Rani Anund Koer v. The Court of Wards (1). There is 
[ 88 ] proof in the case before us that defendants Nos. 3 and 5 who are 
nearer than plaintiff sanctioned or concurred in the adoption and the seventh 
defendant who is also a reversioner withdrew the suit he had instituted 
to set aside this adoption. In passing, I may also observe that the Judge 
is in error in striking out the names of nearer reversioners. They are 
legitimate parties to the suit and their Lordships of the Privy Council 
observe to that effect in the case cited above. 

As regards the second preliminary question the decision must be in 
plaintiff’s favour. No estoppel can arise from ignorance of law which 
both parties must be presumed to know. The adoption took place in 
1888, whilst this suit was brought in 1892. There are not in this case 
equitable considerations consequent on the growth of a new family or 
rights of property under an invalid adoption concurred in for a considerable 
interval of time It must also be remembered that according to true 
Hindu theory, adoption is both a religious and a secular act, and estoppel 
cannot take the place of a religious act on which rests the conventional 
Hindu belief that a valid adoption generates filial relation and religious 
competency to make funeral and annual offerings with efficacy. 

Passing on to the third issue, appellant’s Counsel admits that the 
contention to wiiicli the first part of the tliird issue relates was given up 
by appellant’s pleader and it is unnecessarv for me to discuss the evidence 
regarding it. 


( i ) SiI.A. 14=6 C. 764. 
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Another contention with reference to the third issue is that a woman 
IB not competent to give away an only son in adoption without express 
authonty from her husband. The Judge observes that in fact the second 
defendant’s mother who gave him in adoption had her husband’s authority. 
There is the plaintiff’s own admission to that effect in Exhibits V 
and \TI* and there is also the evidence of the second defendant's 
maternal uncle Again, the question whether such authority is necessary 
to vahdate the gift in adoption in Southern India arose in Narayanaaami 
V. Ku'p'puaami (1) It was held in that case that a widow’s power to give 
a son in adoption is co-extensive with that of her husband and that no 
special authority is needed from him The Smritis and commentaries 
which bear on the subject are cited in that decision and it is [ 89 ] shown 
that the conclusion arrived at by the author of Datta Chandrika is that 
m the absence of express prohibition from the husband, the widow has 
the same power to give that he has 

This brings under our consideration the substantial question m this 
suit, VIZ , whether an only son can be given in adoption 

There are several Smriha which forbid such adoption They are cited 
m the leading case on the subject, viz , Chinna Gaundan v Kumara Gann- 
dan (2) Several of them state the reason of the piohibition is the desire 
to prevent the extinction of the natuial family oi the failure of funeral 
offerings to the deceased inerribers of that family The texts are also re- 
ferred to in Narayanasami v Kuppuaami (1) where the question arose but 
was not pressed on the Court In 1862, the question was first considered 
by the High Court in Chinna Gaundan v Kumaia Gaundan (2) It was 
decided in that case that if an only son v^ere adopted, the adoption would 
be valid the ground of decision being that the Smrifia which forbid it 
were only directory and not imperative, and that though the adoption 
was a sinful act, it was not invalid if it took place In that case prior 
decisions reaching back to tlic early part of this century are relied 
on in support of the decision The opinions of Sir Thomas Strange and 
Jagannatha arc also mentioned 1 may refer to tlie opinion of Viswanath 
Narayana Mandlik on tlie subject It appears furthei from Narayana- 
sami V. KuppUHami (1), that the decisron in 1862 was followed iii Vikararna 
Devu V Neelamani Patta Mahadcvi (3) In 1886, the appellant's pleader 
did not press the point that such adoption was invalid in view of the course 
of decisions in the Presidency No case is cited in which such adoption 
was held in Southern India to be illegal In this state of authorities, I 
do not think that the question, is ica inteigra and I am of opinion that 
the Judge was right in following flic course of decisions in this Presidency 
for the reasons stated by him The result is I would dismiss the appeal 
with costs. 

Shephard, J —This is an appeal against the decree of the District 
Judge dismissing the suit brought by the plaintiff for a declaration of the 
invalidity of the adoption of the defendant Patfabhiramayya by the 
defendant Ramalakshmamina, wdio is the childless widow of the last holder 
of certain estates in which the plaintiff claims a reversionary interest 
Although the judgment [60] against the plaintiff is professedly based 
on the Judge's opinion with regard to the question raised by the third 
issue, he expresses an opinion adverse to the plaintiff on the first issue, 
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and arguments were addressed to us with regard to that issue as well as 
the second. The opinion expressed by the Judge is that the plaintiff not 
being the nearest reversioner cannot maintain the suit without showing 
collusion on the part of the intermediate reversioners. If it is meant 
that refusal on the part of those persons to question the adoption is not 
sufficient to justify the plaintiff in suing, 1 tliink that the Judge is wrong, 
for it is clear that under those circumstances and without proof of fraud 
a reversioner in the plaintiff ’s position may maintain a suit to protect his 
reversionary rights. The plaint makes the necessai} allegations and there 
is evidence to support them. The Judge says that the plaintiff’s pleader 
abandoned this part of the case — but I cannot help thinking he must have 
misunderstood the pleader. 1 can understand that the pleader resolved 
to confine his attack on the adoption to the one objection founded on the 
fact that the subject of the adoption was his father s only son, and that 
is recorded in the Judge's note. 13 iit as long as he persisted in that point 
he cannot reasonably be supposed to have given up all contest on the 
collateral question raised by the first issue. 

On the second issue raising the question of estoppel, J think it is 
sufficient to say that in iii} opinion no estoppel arises as against the 
plaintiff by reason of tlie mere fact that he concurred in an adoption which 
was supposed by all parties concerned to be legal and valid. 

The substantial question m the appeal is whether the adoption of an 
only son is valid according to Hindu Haw. 

As long ago as 1862 this question was held b} this Court to be con- 
cluded by authority — Chtnna Gaundan v. Kumata Gaundan (1). Since 
then the question has been raised again three times and received the same 
answer, Amrm Devi v Vikrama Dev a (2) and Narayanammi v. 
Kuppusaini (3). The authority referred to includes the opinion of Sir 
Thomas Strange and Colebrooke and decisions in 18Ul and 1817. It is 
not shown that the cuirent of authority is broken by any single decision 
in this Presidency to the contrary. 

L61J It IS pointed out to us that some doubt seems to have been 
entertained by the learned Judges who took part in the decision of 1884.* 
The circumstance may perhaps the accijunted for b) the fact that the 
Chief Justice had previously, when a member of the Allahabad Court, 
expressed an opinion adverse to that entertained by this Coui-t. (8ee 
Hanuman Tiwari v. Chirai (4j ). I'hc tact remains that the current of 
authority is for this Presidency unbroken. The present question is by no 
means the only question of Hindu Law mi which tlie High Courts iiave 
maintained different views. On questions of this class it appears to me 
pre-eminently desirable not to disturb well settled rules of law. I would, 
therefore, decline to treat the question as an open one and w^ould dismiss 
the appeal with costs. The point taken with regard to the pleader's .fee 
was dealt with at the hearing, i would decline to iiitei'fere with the 
Judge’s discretion. 


^ The allusion here is to the unreported case above cited, vis,, Vikrama Dei^u v. 
Neclamam Fatta Mahadcvi, decided in 1884 by Turner, C J., and Muttusami Ayyar, 
J , That portion of llicir judgnunt in which ilic presciu siibjcci was dealt with is 
gi\en at T L.R. ii Mad 489, in the report of the appeal in the Pri\y Council against 
the decree of the High C ourt - -|/?r/>ar/t’r\s .Vc/e] 

(I) I MH.C.K 54 
(3) 11 M. 43. 
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Before Mr Justice Muttusami Ayyar and Mr Justice Best 


Sangu Ayyar {Plaintiff)^ Apijellant v Cumarabami Mudaliar 
AND OTHERS (Defendants), Respondents * 

[4th and 9th April, 1894 ] 

transfer of Property Act— Act IV of 1882, Section 54— of sale-deed with- 
out consideration — Subsequent transfer for value — Priorities 

In a suit for land, il appeared that in 1887, A had executed in favour of B 
a registered conveyance of the land in question, which purported to be a sale- 
deed, hut that no consideration was in fact paid, and that A who had retained 
possession sold and delivered it to C and D and that they then discharged a 
mortgage which was to have been paid off by B In the interval between the 
two transactions above referred to, the plaintiff had purchased the land from 
B and he now alleged [621 ll^^l ll^c persons in possession had executed a rent 
agreement, 111 fact found to be a forgery, under the terms of which he claimed 
to eject them 

Held, that the plaintiff’s claim founded on the transaction of 1887 did not 
prevail against C and D 

[R., 28 M 124 ( 126 ) = 14 MLJ 493 , 3 OL 215 ( 224 ) J 

Second appeal against the deciee of O Chandii Menuii, Suboidinaie 
Judge of Tmnevelly, 111 appeal suit No 198 ot 1892, affirnuiig the decree 
of C Subramania Ayyai , Distuet Munsif of Tmnevelh , in oiigiiial suil 
No 313 of 1891 

Suit to recover land with mesne profits The pJ.iiiitifE cluiined title 
under a registered sale-deed (Exhibit D) for lis. 300, dated 5th November 
1888, and executed in his favour by defendant No 1, who had purchased 
tlie land under a registered sale-deed in 1887 (Exhibit A) from two pei^soiis 
named Sundara Nadan and Gurusaini Nadan It was luitlier alleged the 
defendants Nos 2, 4 and 6, who in 1888 were in possession as tenants of 
defendant No 1 under a lease (Exhibit B) had then been directed by lum 
to attorn to the plaintiff and had in fact done so 

JJetendants Nos 3 and 5, w^ho alone contested tlie suit, claimed title 
under a registered sale-deed executed in then favoin b\ (luriisanii Nadan 
in January 1890. 

It appeared that a mortgage debt due b^ Sundaia and Guiunvida 
Nadan was to have been paicf off by defendant No 1 m 1887, but was in 
fact subsisting till 1980 when i '<5 w^as discharged b} defendants Nos 3 
and 5. 

The District Munsif dismissed the suit, finding that the alleged sale 
to defendant No 1 was supported by no consideration, and that Exhibit 
B, which was a document purporting to be signed b\ the alleged tenants, 
was a forgery His decree was affirmed on appeal by the Subordinate 
Judge. 

The plaintiff preferred this second appeal 

Sundara Ayyar, for appellant. 

Krishnasami Ayyai, for respondents Nos, 3 and 5 

JUDGMENT 

It is contended that document A being legisteied, the property passed 
to the first defendant, though it is found that no coiisidciation was paid 
as specified in A, and that, consequently, the subsequent sale to defendants 

♦ Second Appeal No 1547 cA 164, 1893. 
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Nos. 8 and 5 is invalid on the ground that it was made by a person having 
no title to convey. In support of this contention reliance is placed on 
Ram [ 63 ] Lakhan Rai v. Bandan Hai (1), Bishenmun Singh v. The 
Land Mortgage Bank of India (2), Umedmal Motiram v. Davu Bin Dhon- 
diva (3), and also on Section 54 of the Transfer of Property Act. 

The present case is, however, distinguishable from the above. Here 
the first purchaser abstained from paying the purchase-money from 1887 
to 1890» and allowed his vendor to retain possession, and then to sell the 
property to defendants 3 and 5, who, in consequence, paid off the mort- 
gage that was to be discharged by the original purchaser. 

The plaintiff purchased the same property from the first defendant in 
1888, and lay by till 1890, and then, forging the lease B, brought this 
suit for possession of ,the property without offering to pay the considera- 
tion or accounting for it. 

We are unable to sa> that liis conduct discloses an intention to insist 
upon the original sale as a valid transaction 

After thus lying b}^ for several >ears, we do not tliink he should be 
permitted in equity lo (urn round on othin*s wlio have paid valuable 
consideration and succeed with the aid of a forged document. To do so 
would be to permit the Registration Act to be turned into an instrument 
of fraud. 

We dismiss the appeal with costs 


18 M. 63=4 M.L.J. 179. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


VoLKART Brothers (Plaintiffs), v Hutnavelu Chetti 
(Defendant).'^ [21st October, 1892 and *6th February, 1894.) 

Contract Act — Act IX of 187^2, Section 39 — Shipment at monthly intervals 

The defendant agreed to purchase from the plaintiffs 120 cases of condensed 
milk which were to be shipped in London and delivered in Madras. The 
agreement stipulated for shipment in six lots of twenty cases each at monthly 
intervals, but it contained a proviso, whereby the plaintiffs were excused from 
monthly shipments if space in ships sailing for Madras were not available 
The second shipment was [64] not made within one month from the date of 
the first shipment, thereupon the defendant ^bpudiated the contract. 

Held, (i) that the interval of time contemplated in the contract was one 
month more or less, regard being had to the time which it might be reason- 
able to allow to the plaintiffs for finding a steamer available for the icquired 
shipment ; 

(2) that the plaintiffs having failed to make the second shipment by 
a steamer of which they might have availed themselves the defendant was 
justified in rescinding the contract. 

Case stated by P. D. Shaw, Chief Judge of tlie Court of Small Causes, 
Madras, under Act XV of 1882, Section 69. 

The case was stated as follows : — 

“ Suit for recovery of Ks. 583-9-1, the loss sustained by reason of the 
failure of defendant to pay for, and take delivery of, one hundred oases of 
condensed Swiss milk ordered by tlie defendant from plaintiffs at; Madras 


♦ Referred Case No. 12 of 1892. 

(2) II C. 244. 


(1) 2 A. 711. 


(3) 2 B. 547. 
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on 14th May 1090, and which were re-aold on defendant’s account on or 
about 6th and 9th February 1891 

The order or contract on which plaintiffs sue is Exhibit A, and was 
for one hundred and twenty cases each four dozens — -1 lb round tins 
condensed milk, Milkmaid brand, at 15 per case, packing as usual with 
iron hoops. 

Shipment in six lot^ of twenty cases each at monthly intervals.’ 
First shipment within 3- — 4 weeks from receipt of telegram or sooner if 
possible. Stock Mark 6 c&r 

Defendant admitted the contract, but pleaded that as to one hundred ' 
cases it was rescinded by him on 10th August 1090, that the milk 
imported by plaintiffs was not according to contract, and that even if liable 
for the milk he was not chargeable with the godown rent, interest and 
charges claimed 

It is well to state at once that defendant offered no evidence of 

the quality of the milk ami practically abandoned this plea The defend- 
ant’s case IS that the indk w.is not shipped in due eouisc aeciordiug to 

the terms of tlie eontiact and that, in (;on.s(M]uenee he lescinded on 

IStli August 1H90 the porUon of the e.ontiael which iciiiaincd to be 
earned out 

The corit(‘ution foi plaintiffs is that the expresHion in Exhibit A 
‘ shipment in six lots of twenty cases each at monthly intervals ’ means 
shipment month by month, that is to say, if as in this case the first 
shipment was made m June and otheis in the following consecutive 
five months the condition has been fulfilled, and 1 find, as a fact, that, 
with the exception of the month of [65] September in which two ship- 
ments were made, the other shipments were so made 

The defendant’s contention is that the expiession ‘ monthly inter- 
vals ’ means that the shipments should be made at intervals of a month 
fiom each other In Exhibit A there is also a proviso, by which the 
plaintiffs are excused from the monthly shipments if space in ships sailing 
for Madras was not available, but upon this point no evidence was adduced 
by either side though on the plaintiffs’ side it was shown that a ship left 
London on the 19th July and arrived heie on the 2lBt August 

As to the improbability of this contention of plaintiffs being the cor- 
rect one, we have only to see what happened as to the second shipment 
it was made over five weeks from the first shipment, viz , on 27th July 
the first shipment having been on 18th June, and the defendant did not 
get notice of the arrival here of the second shipment till 6th September, 
thus leaving defendant during the whole month of August without any 
shipment The evidence of Thomas, Binny and Co '.s shipping clerk, 
shows that the OoJeonda by which the second shipment arrived, arrvied 
here on 80th August If plaintiffs’ contention is to be held good then it 
would be necessary to hold that a shipment at any time in the month 
subsequent to a previous shipment would fulfil the condition, and that 
although the agreement was for shipments at monthly intervals the inter- 
val to be allowed between them was not to be considered in carrying out 
the contract The defendant’s contention seems to be more reasonable, 
for the impoi-ter in giving his order would natuallv arrange that he should 
get his supplies at fixed periods and would not leave the dates of arrival 
uncertain, and the ordinary mode of doing this would seem to be bv 
fixing the date of departure from the expoH country Further there 
is the evidence of the defendant’s agent corroborated to a certain extent 
by Exhibits D, E, F and No 3 that^this was the way the contract was 
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understood by both parties oiiginally. The defendant’s agent says he 

received notice of the arrival of the first shipment in July ‘ and went to 
plaintiff’s office tod saw IVFr. Schultzer and spoke to him through broker 
Devaji liow, I said to him ‘ this first shipment has come late, in case the 
otliers arrive in thirty days regularly then only will I take them and it 
not I won’t take them, he said all right. The second did not come in 
time within thirty days [66 J from 20th July. So T wrote Exhi- 
bit D (I8th August 1890).’ In Exhibit D defendant stated he had 

up to date received no invoice of a further shipment and as 
there was again delay in the delivery he refused to further go on 
with the contract. In Exhibit E which h reply to Exhibit 1), plaintiffs 
say ‘ it is quite impossible to ship goods in exactly one month’s 
intervals as we must wait till a steamer is available to ship the same.’ 
This I think shows clearly how the plaintiffs understood tlu» expression 
monthly uutrrvals^ and that it meant at those intervals as nearly as 

possible; a pencil memorandum on Exhibit D, which was produced b> 

plaintiffs, is to the same effect. This letter Exhibit E also to my mind 
reads as an excuse that no ship was available, but the witness Thomas 
proves that the ‘ Navanno ’ left London on 19th July and as before 
remarked there is no evidence that there was no space available in 

her. Again on receiving advice of the arrival of the second shipment 
he repudiated his liability by Exhibit 11 anej referred plaintiffs to Exhibit 
D. As to the interview' between Mr. Schultzer and defendant’s agent 
in July, Mr. Scholl, plaintiffs’ witness and assistant, says he knew^ 
there had been a discussion between them and before the writing by 

plaintiffs of Exhibit 3, (11th September 1890) that Mr. Schultzer told 
him in Jul> defendant had complained that the first shipment had not 
come within contract time as it had arrived in July instead of in June, 
and had agreed to accept it provided the other lots arrived in time, and 
that he Mr. Schultzer had promised that future deliveries should be made 
regularly every month. Mr. Scholl also stated originally that Exhibit D 
set out the complaint Mr. Schultzer had told him of and used the expres- 
sion ‘ deliveries ’ should be made regulaily every month, but changed to 
saying that the expression in Exhibit 1) ‘ future deliveries should be made 
regularly every month ’ liad escaped his notice and when he used the expres- 
sion ‘ delivery ’ he meant ‘ shipment.’ With reference to the defendant’s 
agent’s evidence and Exhibits D, E, E and No. 3 it has been commented 
on by defendant’s attorney that the plaintiffs have not examined 
Mr. Schultzer and the bmker and it does seem extraordinary , for Exhibit T> 
refers to the interview about the late shijiment of the fiist lot and the 
alleged promises and Exhibit 8 refers to legal proceedings and the plaint- 
iffs’ ability to jiroduce witnesses as to the agreement made. 

[ 67 ] J am of opinion that the proper construction of the contract A 
IS that contended for by the defendant, viz., that the shipments were to 
be at monthly intervals from each other and it is proved that a ship left 
London for Aladras on 19th July 1890, and there is no evidence that there 
was no room in it for defendant’s goods. Plaintiffs further contend that, 
assuming the shipments were not in accordance with the terms of Exhibit 
A, the defendant was not entitled to rescind the remainder of the contract, 
the agreement being for deliveries at different periods and divisible. The 
points to consider in reference to this question are whether it was one entire 
contract or several, and whether the time of shipment was of the essence 
of it, and I am of opinion that it was one entire contract and time of 
shipment w^as the essence of it. Upon the question of entirety of the 
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contract the cases of Hoarc v Rennie (1), Honck v Midlei (2), Mersey 
Steel and Iron Co v. Naylor Benzon d Co , (3) decide that where the 
agreement is for delivery of goods m monthly fixed portions, and that 
it IB not carried out the contract is considered as a whole Hoare v 
Rennie (1) decided that where the quantity agreed to he delivered at a 
certain time was not so delivered to the vendee, it was an answer 
to a suit for non-acceptance Honck v Muller (2) decided that where 
the purchaser had not taken delivery of the first portion as agreed he 
could not insist on the vendor delivering the balance Tlie Mersey Steel 
and Iron Co. v Naylor Benzon Co (3) decided that wheie the vendors 
wrongfully refused to make a further delivery on account of an agreement 
for monthly deliveries, the vendee was entitled to claim the fulfilment of 
the contract as a whole In his judgment Lord Bramwell gave his opi- 
nion that Hoarc v Rennie (1) had been nghtly decided Tn this case if the 
proper construction of the contract is that monthly intervals means ship- 
ments at intervals of a month, there was no shipment within that period 
and thus it is within the principles of Hoare v Rennie (1) 

The plaintiffs rely on Runpflon v Cnpptn (4) as showing that partial 
failure as to one instalment or delivery does not entitle the promisor to 
refuse to complete the contract, and this it certainly does, but Honed 
v" Muller (2) and Mersey Steel and Iron Co v Naylor Benzon d Co , (3) 
are later cases and were decided by the [ 68 ] Court of Appeal and the 
House of Lords From the remarks made in Cutter v Powell (5), I am 
led to the conclusion that these two latter cases are now considered to 
give the law on the point 

As to time being the essence of the contract I have already remark- 
ed that at any late it was so in the mind of the defendant, for he fixed a 
specific interval for the shipments to be made and defendant’s agent’s 
evidence and the Exhibits E and No 3 show that plaintiffs also consi- 
dered that time of delivery was one of the essential ingredients of the 
contract Tjord Caims in Bowes v Shand (6) savs * therefore it may well 
be that a merchant making a number of rice contracts, ranging over 
several months of the year, will be desirous of expressing that the rice 
shall come forward at such times and at such intervals of time, as that 
it will be convenient for him to make the payments and it may well be 
that a merchant will consider that he has obtained that end if he provides 
for the shipment of the rice during a particular month or duiing particu- 
lar months, and that he will kn^w provided he had made that stipulation 
the rice will not be forthcoming at a time when it will be inconvenient 
for him to provide the money for the payment,’ and again at page 465, 
the non-fulfilment of any term in a contract is a means bv which a pur- 
chaser IB able to get rid of the contract when prices have dropped, but 
that IB no loason why a term which is found in a contract should not 
be fulfilled 

T am of ojiinion under the circumstances above set out that there was 
a breach of the contract by the plaintiffs in not shipping the second ship- 
ment within an interval of a month from the 18th June 1890, that it was 
one contract for the purchase of one hundred and twenty cases of tins of 
Swiss milk (see judgment of Lord Selborne in Mersey Steel and Iron Co\ v. 
Naylor Benzon d Co., (3) and that time w'as the essence of the contract and 
defendant was entitled to rescind or cancel the remainder of the contract 

(I) 5 H & N. i 9 . (2) LR '7 'QBB 92. 

(3) L.R 9 App Cases, 434 ^ , (4) LR 8 QB. 14 

(5) Smiths Leading Cases, vol. ii. p 40 (6) L.R. 2 App Cases. 455 
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(Section 55, Contract Act) and that defendant exorcised his right by 
Exhibits D, F and H; and contingent upon the opinion of the High Court 
upon the two questions hereunder submitted, T give judgment for the 
defendant and dismiss the suit with costs. 

The questions T beg to submit, are: — 

[69] Whether upon the facts stated in the case the opinion I have 
formed as to the proper construction of agreement A is correct, vi«., that 
the expression in it shipment in six lots of twenty cases each at monthly 
intervals means that the shipments were to be at intervals of a month from 
each other and not month by month, that is to say, in consecutive months? 

(2) Whether upon the facts stated in the case, the defendant was 
entitled to rescind the portion of the contract as to one hundred cases on 
the 18th August 1890^ and did so by Exhibit D or at any time, and did so 
by Exhibits F (26th August 1890) and TI (8th September 1890)? 

Mr. K. Andersoyi, for plaintiff 

Mr R. F. Grant, for defendant. 


JUDGMENT. 

The first question referred for our opinion is what is the proper con- 
struction of the agreement, Exhibit A? By that document the defendant 
agreed to purchase from the plaintiffs 120 cases of condensed milk which 
were to be shipped in London and delivered in Madras. The part of the 
agreement as to which there is a conflict is in these terms, “ shipment in 
six lots of twenty cases each at monthly intervals. ’’ 

On behalf of the plaintiffs it was contended that the expression ** ship- 
ment at monthly intervals means shipment in consecutive months or, as 
the learned Chief Judge puts it, shipment month by month, whereas the 
defendant contended that the expression meant that the shipment should 
be made at intervals of a month from each other. 

It is not suggested on either side that the expression is used among 
merchants in any technical sense. Now the term “ monthly ” can only 
mean once a month or every month and the term “ intervals ” the time 
between two shipments. In the ordinary sense of the words therefore 
the expression ** shipment at monthly intervals ” means that there was to 
be an interval of one month between each shipment. As the learned 
Chief Judge observes, the importer wishing to arrange that his supplies 
should arrive at fixed periods would naturally stipulate that the date of 
shipment from the export country should be certain. He also refers to 
Exhibit E, the letter written by the plaintiffs' firm on the 26th August, as 
showing that the plaintiffs understood that the teim “ monthly intervals ’’ 
meant at intervals of a month as nearly as possible. It is urged by plaint- 
iffs^ Counsel that it would be [70] unreasonable to hold that the 
plaintiffs contracted to ship the twenty cases at exact intervals of one 
month as they would have to wait till a steamer was available or 
charter a special steamer for the conveyance of the twenty cases. There 
can be no doubt that in determining what is the construction to be put 
upon the term shipment at monthly intervals," regard should be had 
to the possibility of finding a steamer available for shipment on or about 
the monthly interval as well as to the necessity for defendant getting his 
supplies at regular intervals. 

The reasonable construction, therefore, is that the interval contem- 
plated by the parties to th^, document was not precisely thirty days or one 
month, but one month more or Iqps, regard being had to the time whi(5b 
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it may be reasonable to allow to the plaintiffs for finding a steamer avail- 
able for the required shipment 

This IS in accordance with the rule mentioned bv Cresswell, J. in 
Wilson V. Bevan (1) which he stated in these words- — " When the inten- 
tion of the parties to a contract is sufficiently apparent, effect must be 
given to lb in that sense, though some violence be thereby dwie to the 
words Where the intention is doubtful the safest course is to take 
the words in their ordinary sense ” In applying the rule it must also be 
observed that the hardship to either party is not an element to be con- 
sidered unless it amounts to a degree of inconvenience and absurdity so 
great as to afford judicial proof that such could not be the meaning of the 
parties Prebble v Boghurst (2) 

With reference to the second question referred to us whether the 
defendant was entitled to rescind the contract, we observe that its decision 
depends upon a further question, which contract was it which defendant 
claimed to be entitled to rescind^ It appears that the first shipment was 
made on thfe 18th June and arnved at Madras on 22nd July Defendant 
complained that the consignment had arnved late, and at an interview, 
plaintiffs’ agent consented to accept delivery only on the assurance that 
future shipments or deliveries weie regular In their letter of the 
11th September plaintiffs refer to his agreement as an agreement for 
a " shipment in due couise ” The second shipment was made on the 
27th July and arrived in Madras on the 6th September Mean- 
while on the Iflth August defendant had written to plaintiffs (Exhi- 
[711 bit D) m these terms — ** The first twenty cases should have been 
“ delivered in the month of June, instead of which you delivered them 
in July, when you promised that future deliveries would be made every 
“ month ” It will be observed that the defendant treated the original 
agreement (A) as one for “ deliveries at monthly intervals and that he 
regarded the agreement of July as an agreement for “ delivenes regularly 
every month ” The original contract was one for “ shipment at monthly 
intervals " and tjje learned Cheif Judge appears to hold that as the second 
shipment was not within one month from the date of the first shipment, 
defendant was entitled to repudiate the contract That would depend 
upon the question whether the interval between the 10th June and 27th 
July was under the circumstances reasonable, regard being had to the 
time ordinaiily necessary foi finding a steamer available for the shipment 

If it was the agreement of -Vily which defendant claimed to repudiate, 
there must be a finding what the terms of that agreement were, and 
whether with reference to the constiuction we put upon the term *' monthly 
intervals ” defendant was entitled to repudiate it 

We will ask the learned Chief Judge io return a finding upon these 
questions. 

In compliance with the above order, Mr N Siibrahmanyam, the 
Acting Chief Judge of the Court of Small Causes, submitted his finding 
as follows : — 

FINDING 
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My finding on the first question is that defendant claims to repudiate 
the original contract of 14th May 1890 under Exhibit A It will be seen 
by the statements filed by the Attorneys of both the parties that it is not 
the case of either pary that there was any new agreement on 2Ist July 
1691 Exhibits F, H, J and III also confirm their view; what really 
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took place on that date was that plaintiff having made a default in the 
first shipment, defendant complained on this score and at the interview 
on 2l8t July 1890 all that happened was that defendant agreed to waive 
his right to rescind the whole contract and accept the delivery of the first 
shipment on plaintiffs’ promising that future shipment should be regular 
as stipulated in the original contract A of 14th May. What happened, 
therefore, was an agreement to [72]_ stand by the original contract. The 
defendant makes plaintiffs understand more clearly if possible, than before 
that time was of the essence of the contract. 

Tt becomes unnecessary to give a finding on the second question. 

Taking the third question to be whether the defendant was entitled 
to repudiate such new contract, it becqmes unnecessary to give a finding 
on it. If the question is whether, witn reference to the construction put 
by the High Court, on the term monthly intervals, the defendant was 
entitled to repudiate, I agree with Mr. Shaw for the reasons given by him 
that defendant was entitled to repudiate the contract as the plaintiffs might 
have had the second shipment made by the steamer which leff London on 
19th July and he failed to do so. 

This case came on for final disposal when the Court delivered judg- 
ment as follows : — 

Branson J Branson, Attorneys for defendant. 

The first question was already answered in the affirmative. 

As to the second question also the answer must be in the affirmative 
on the findings now submitted. 

Wilson King : — Attorneys for plaintiffs. 

JUDGMENT (FINAL). 
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[73] APPELLATE CIVIL. 

Before ^fr. Justice Muttusaini Ayijar and Mr. Justice Best. 

In Appeal No. 7 of 1892. 

Krishna8\mi Ayyanoar {Defendant No. 5), Appellant v. Hajagopala 
Ayyanoar and others {Plaintiff and Defendants Nos. 1 to 4 
and 0 to 9), Respondents.* 

In Appeal No. 60 'of 1892. 

Rangasami Ayyanoar and others {Defendants Nos. 2, 8 and 4), 
Appellants v. Rangagopala Ayyanoar and others {Plaintiff 
and Defendant No, 1 and Defendants Nos. 5 to 9), Respondents.* 

In Appeal No. 51 of 1892. 

Krishnasaj^i Ayyanoar {Defendant No. 1), Appellant v. 
Rajagopala Ayyanoar and others {Plaintiff and Defendants 
Nos. 2 to 6), Respondents.* [Brd, 4th, 6th, 10th, 11th October, 
and 21st December, 1893 and 30th April, 1894.] 

Hindu late — Sale of a co-parcener^s share — Claim of co-parceners on proceeds — 
Remuneration for management — Evidence Aci--Act 1 of 1872, Section Judg- 
ments and private documents — Civil Procedure Code — Act XI V of 1882, .SVr- 
tions 2, 215, 540— Prow jfowj. decree — Admission made arguendo. 

In a suit for partition of family property it became necessary for the plain- 
tiff to prove that his grandfathe^had been adopted by A, and he tendered in 

♦Appeals Nos. 7. W) and 51 of 1892. 
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evidence judgments from which it appeared that A’s brother, who was the 
grandfather of defendant No i had sued to recover moneys due to A, alleging 
that the adopted son was an infant living under his protection An adoption 
of the father of the defendant No i by D was also put in issue, and to prove 
it defendant No i tendered in evidence decrees in which llie alleged adopted 
son was so described and also other documents (to which neither defendant 
No 5 who denied the adoption nor his father was a party) where the same 
description was used. It appeared that one of the deceased co-parccners had 
sold to a stranger his undivided share in almost all the immoveable property 
of the family, and with part of the proceeds had discharged some debts and 
with the rest had purchased certain lands, now claimed [ 74 ] by his Widow as 
his separate property One of the defendants claimed to be credited with a 
sum payable to him as the managing co-parcener under a deed of management 
to which the plaintiff was not a party A decree was passed declaring the 
share to which the plaintiff and some of the defendants were enlitled in the 
family property, but reserving all other questions involved in llic suit 
Held, (i) that the decree was a provisional decree and was subject to appeal, 
but that it was irregular in form in that it should have contained declarations 
as to all the rights and liabilities which had been adjudicated on and diicctions 
as to the accounts and enquiries remaining to be taken ami made, 

(2) that the documents tendered in evidence of ibe two adoiitions 
above mentioned respectively were admissible in evidence,) 

(3) that the proceeds of the sale of the co-parcener’s sliaic so far as 
they were in excess of the requirements of his creditor’s eqiiily were not 
divested of the character of co-parcenery property, and the lands purchased 
therewith were consequently property subject to partition and not separate 
property as contended by his widow , 

(4) that the claim under the deed of management was not valid against 
the plaintiff. 

Per cur The opinion exprssed by a vakil in the course of argument ad- 
versely to a claim which he undertook to advocate is not binding on his client 
[R, 24 B 591 (S99), 3 CLJ 521 (529), 3 MLT 293, 5 MLT 213] 

Appeal against the decree of C Vencobachanar, Subordinate Judge 
of Tanjore, in original suit No 27 of 1890 

The plaintiff sued for partition of the property of the undivided family 
consisting of himself ajad defendants Nos 1 to 5, of which he claimed to 
be entitled to a half share The seventh defendant was the widow of 
a deceased member of the family who, as was averred m the plaint, had 
in 1804 effected a partition with defendants Nos 1 and 5 m fiaud of the 
rights of the plaintiff With regard to defendant No 6 the plaint alleged 
that he had obtained from the late husband of defendant No 7 a convey- 
ance of his undivided one-tliird share of a moiety of the family property. 
It appeared from the convejance that the transfer comprised only the 
executant’s share of the immoveable property of the joint family excluding 
therefrom a certain house The consideration for the conveyance was 
made up of a previous debt and a sum of Ks 21,150 then paid With 

this money the transferor purchased certain land through his fatlier-in-law 

who was joined in this suit as defendant No 0 and who managed the 
property by liis agent, defendant No 9 

Theie was a contest, with regard to the share of the plaintiff which 
turned upon the question whether ov not his grandfather Varadayyangar 
was the adopted son of Ammalayyangar as alleged by flhe plaintiff 
In order to prove tins adoption the [78] plaintiff tendered in evidence 

certain judgments from which it appeared that the giandfather of 
defendant No 1 had brought suits to recover moneys due to the 

alleged adopted father, then deceased, stating that he sued because 
Varadayyangar, the adopted son of Ammalayyangar, was an infant 
living under his protection Another^ alleged adoption came in question 
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in this suit, viz., that of the first defendant’s father by his uncle 
Dorasami. In order to prove this adoption there were put in evidence 
two decrees in which the alleged adopted son (then the defendant) was so 
described and also various other documents (a sale-deed, a lease, a money- 
bond executed to him and a claim petition filed in a Munsif’s Court by 
third parties) to which neither the fifth defendant who denied the adoption 
nor his father was a party, where the same description appeared. 

Of some of the properties comprised in the plaint, defendant No. 7 
alleged that they were self-acquired properties of her deceased husband 
and claimed to be entitled to tliem in preference to his co-parceners. These 
were the properties purchased with the money paid by defendant No. 6, 
viz., Hs. 21,150 as mentioned above. At the hearing in the Subordinate 
Court the plaintiff’s vakil stated that the claim in respect of this property, 
which had been made the subject of the ninth, tenth and sixteenth issues, 
was made “ unwarrantably,” and the Subordinate Judge accordingly dis- 
missed the plaintiff’s claim on this head without determining the issues 
relating that. It appeared fuHher that the seventh defendant’s late 
husband had in 1888 lianded over certain title-deeds relating to family 
property to defendant No. 6 by way of guarantee without the consent of 
his co-parceners. 

Defendant No. 1 claimed to be credited with a sum of Rs. 8,000 
payable to him under a document referred to as a deed of management 
which provided for the payment to him of this sum as a remuneration for 
the management of the family property. The plaintiff was not a party to 
this deed which was executed by defendants Nos. 1 and 5 and the late 
husband of defendant No 7, and the Subordinate Judge held that he was 
not bound by it. 

In the result the Subordinate Judge passed a decree as follows: — 
” This Court doth order and decree that plaintiff, as the grandson of 
” Varadayyangar, who was adopted by Ammalayyangar, be, and is hereby 
declared entitled to a half share and defendants Nos, 1, 5 and 6 as well 
” as the third defendant [76] (who was adopted by Sindu Ayyangar, 
” adopted son of Dorasami Ayyangar) to one-eighth share each in the plaint 
properties, save those detailed in Schedule A, and that the other ques- 
tions involved in the suit be reserved.” 

Issues raised as to the amount of outstanding debts due to the family 
and of sums expended by the defendants for family purposes and as to 
mesne profits payable to the plaintiff, &c., were reserved for determina- 
tion at a later stage. 

The present appeals were filed by defendants No. 1 to 5 against this 
decree, and it was objected that no appeal lay because the decree was 
incomplete and not a final adjudication. 

In Appeal No. 7 of 1892 — 

The Advocate- General (Honourable Mr. Spring Branson) and Sanharan 
Nayar, for appellant. 

Svhramania Ayyar, Bhashyam Ayyangar, Pattabhirama Ayyar, 
Shadagopachnriar, Tiruvenhafachariar and Krishnasami Ayyangar, for 
respondents. 

In Appeal No. .50 of 1892 — 

Pattabhirama Ayyar, for appellants. 

Bhashyam Ayyangar, Sankaran Nayar, Shadagopachariar, Tiru- 
vcnkatachariar and Krishnasami Ayyangar, for respondents. 

In Appeal No. 51 of 1892 — 

Mahadcva Ayyar, for appollaAt. 

P2 
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PattahhiTama Ayyar, Subramania Ayyar, Govinda Menon and 
Kriahnaaami Ayyaiigar^ for respondents. 

JUDGMENT 

These three appeals are all from the same decree (Appeal No 7 being 
by the fifth defendant, Appeal No oO by defendants Nos 2 to 4 and 
Appeal No j 1 by the fiiat defendant) in a suit brought by plaintiff for 
partition ot family property and lecovery ot a moiety as the share to which 
he js entitled 

The relationsliip of the parties will be &een from the following 
genealogical table — 


Kuppanayyangar 


Ammalayyangar 
(died 1633) 


Doraisami 

(died 1656-57) 


Krishnayyangar 

(died 1656) 


Varadayyangar 


Rangaaaini 
(died 1660-61) 

Srinivas^yangar | Smdu a/i.a5 
(died 1 to3) 1 iI deft Srinivaian 

I I died 

Plaintiff I 

Defis, /, 3, and 4 


Periaiami 


Kriihnaiami, 
deceaied 
huiband of 

7th deft 


1 


Chinnasanii, 

5lh 


deft. 


[77] Plaintiff's case is that his grandfather Varadayyangar, the 
second son of Krishnayyangar, was adopted by the latter’s brother Amma- 
layyangar, and that plaintiff is consequently entitled to a moiety of the 
property as representative of Ammalayyangar, the other moiety going to 
defendants Nos 1 to 5 representing Krishnavyangar’s branch to which 
also belonged the late husband of the seventh defendant 

The adoption of plaintiff’s grandfather by Ammalayyangar was denied 
by all the present appellants as defendants in the Lower Court, and the 
denial is persisted in by them all as appellants in this Court 

The first question for determination now is, therefore, whether or not 
Varadayyangar was adopted by his uncle Ammalayyangar 

This was the first issue recorded in the Court below, and the finding 
of the Subordinate Judge is in the affirmative — see paragraph rJ2 of his 
judgment, in which he expresses Ins finding to the above effect, after 
discussing the evidence at length in paragraphs 14 to 31 We do not 
think it necessary to do more than notice the documents, which affoid 
unambiguous evidence of the adoption These are Exhibits L Senes, O 
Series, A and XTV, C and E 

From Exhibits L, LI, L2, L3 and L5 it is seen that the adoption of 

Viirada> V fingar by Ammalayyangar w^as stated by the latter’s brother 

Krishna^ vangar in suits brought by him in 1838, 1841 and 1843 to re- 
cover moiiONs due to Ammalayangar (then deceased) He explained that 
the suits weie brought by him as Varadayyangar, the adopted son of 

Ammalayyangar, was under his protection It has been objected on be- 
half of appellants that these copies of judgments are inadmissible as 

evidence, and in support of this objection we were referred to Subramn- 
nyan v ParamaawaTan (!) Copies of judgments and decrees were there 
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1894 held to be inadmissible with reference to the decision of the majority of 
April Judges of the Calcutta High Court in Oujju Lall v. Fatteh Lall (1). As 
30 ^ pointed out by this Court Byaihamma v. AvuUa (2), the sole object for 

which it was sought to use the former judgment in Gnjju Lall v. Fatteh 

Appel- (^) show that in another suit against another defendant the 

LATE plaintiff had obtained an adjudication in his favour on the same right; and 
Civil. [78] it was held that the opinion expressed in the former judgment was 

not a relevant fact within the meaning of the Evidence Act. The case 

18 M. is clearly different where the previous iudgment is produced not in order 
73=-4 to prove an adjudication between third parties, but in order to prove a 
^ 212 ^* statement made bv a predecessor in title of the party against whom the 
document is sought to be used; cf. Parhutty Dassi v. Pumo Chunder 
Singh (3) and Thama v. Kondan (4). Such is the case here and we have 
no doubt that the judgments in question are relevant under Section 35 of 
the Evidence Act But even were it otherwise, a copy of the plaint in 
the suit of which L3 is the judgment is filed as fifth defendant’s Exhibit 
LXVTTI and affords the same evidence as Exhibits L series. See also 
fifth defendant’s Exhibit LXVTTTd; also the N series of exhibits. These 
latter are no doubt signed by Varadayvangar himself as vakil of Krish- 
nayvangar, but 0 and 01 to 8 show that Varadayyangar was appointed 
as his vakil by Krishnayyangar, who describes him in all these documents 
as his natural (Janaka) son, which description would not be used un- 
less there had been an adoption. This description of plaintiff also occurs 
in the documents P series and others of the years 1841 to 1843. It has 
been contended for appellants that the O series of documents are forgeries, 
but the Subordinate Judge has held otherwise and there is no reason for 
thinking that he is wrong. 

The next document to be considered is Exhibit A. From it it is seen 
that in 1858 Chellathammal, widow of Varadayyangar, brought a suit for 
maintenance against Krishnayyangar, which suit was continued on the 
latter’s death against his sons (i) Rangasami Ayvangar, the father of 
the first defendant and grandfather of defendants Nos. 2 and 4 and (ii) 
Periasami Avyangar, the father of the seventh defendant’s late husband 
and (iii) Chinnasami Ayyangar, father of the fifth defendant, describing 
Varadayyangar as the adopted son of Ammalayyangar, to which descrip- 
tion no objection appears to have been taken. 

The statements made by the first defendant in Exhibits C, E and 
XIV in 1882, also suppoi^t the adoption alleged by plaintiff, as pointed 
out in paragraph 28 of the Subordinate Judge’s judgment. 

It is further contended on behalf of appellants that Varaday-[79] 
yangar’s adoption by Ammalayangar (even if it is a fact) is invalid in 
consequence of Varadayyangar being previously married, as appears from 
the evidence of his widow Chellathammal, who has been examined as 
eleventh witness for the plaintiff. Considering that the precise date of 
Varadayyangar ’s adoption is not known and that no living member of 
the family has any personal knowledge of it, even assuming that he had a 
daughter born about 1831 (as would appear from the evidence of the 
eleventh witness) this circumstance is not sufficient to justify the finding 
that his first marriage took place prior to his adoption. When we find it 
recognized in 1838, 1840 and 1841 in the suits to which L, LI, L2, L3, 
L5, LXVITI and LXVIIIa relate, and not denied in 1858 in the suit 
brought by his widow for maintenance (Exhibit A), the presumption is in 

(i) 6 C 171 . ( 2 ) 15 M. i9‘-(23V (3) 9 C. 586 . 


( 4 ) 15 M. 378 . 
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favour of its validity and such presumption must be rebutted by more 
positive evidence than has been adduced in this suit 

We see no reason, therefore, to doubt the correctness of the Lower 
Court’s finding either as to the factum or validity of the adoption of 
Varadayyangar by Ammalayyangar , and the adoption being found to be 
a fact and valid, plaintiff is clearly entitled to a moiety of the property 
as representative of Ammalayyangar s branch 

The next point for consideration merely affects the sliaies to which 
defendants Nos 1 to 5 aie entitled inter se out of the moiety belonging to 
their branch as representatives of Krishnayyangar On reference to tlie 
genealogical table given at the beginning of this judgment, it is seen that 
Krishnayyangar had five sons, the second of whom Varadayyangar (the 
grandfather of the plaintiff) was, as found above, adopted by Ammalay- 
yangar, the fourth son Periasami had a son Krishmisarni who died m 1889, 
leaving a widow (seventh defendant) and no male issue (his father pie- 
deceased him), fifth defendant is the son of Kr isbnayyangai ’s youngest 
son Chiniiasami llangasami, the thud son of Krishnayyangar (died in 
1800-81), had two sons, first defendant and one Smdu alias Srinivasan 
Defendants Nos 2, 3 and 4 aie the sons of the fiist defendant 
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The eldest son Doraisami had no issue The case of defendants 
Nos 1 to 4 IS that Doraisami adopted the first defendant’s ^oimgci brother 
8indu, and that this latter adopted the third defendant If sucli be the 
fact, Krishnayyangar’s moiety of the [80J property is divisible into three 
shares, one of which belongs to the third defendant, anotliei to defendants 
Nos. 1, 2 and 4, and the third to the fifth defendant The fifth defendant 
however denies the alleged adoption (1) of Smdu by Doraisami and (2) of 
the third defendant by Smdu, and chums that he, as repiesenling Climna- 
sami’s branch, is entitled to a share equal to that of defendants Nos 1 to 
4 jointly as representatives of llangasami ’s branch The questions for 
decision with reference to this contention aie consequently two, namely, 
(1) was Smdu adopted by Doraisami’^ and (2) was the third defendant 
adopted by Smdu? The Subordinate Judge has found in the affiimative 
with regal d to both these adoptions The evidence is considered m para- 
graphs 33 to 35 of his judgment 

The evidence of witnesses who speak to the adoption of Smdu by 
Doraisami is supported by Exhibit IV, an mam statement prepared m 
1862, in which Sreenivasa Ay^'^ngar is enteied as the adopted son of 
Komalavalle, the widow of Doraisami Ayyangar The third defendant’s 
second witness, by whom the statement was prepared, swears, that it was 
prepared on information given by the father of defendant’s Nos 1 and 5 
and their brother Periasami, the father of the seventh defendant’s 
husband Exhibits II and III are decrees m two suits of 1869 in which 
Smdu Ayyangar was defendant and described as adopted son of Dorai- 
sami There are also a number of other documents produced m which 
Smdu 18 described as Doraisami’s son Cf XIII, XVII, XX, XXIV, 
&c It 18 true that the fifth defendant was not a party to these last- 
mentioned documents but, nevertheless, they are admissible as corroborat- 
ing the oral evidence of both plaintiff’s and the third defendant s witesses 

As to the third defendant’s adoption by Smdu Ayyangai, there is the 
evidence of defendants’ sixth and seventh witnesses and also of plaintiff s 
eighth witness, all of whom say they v^re present when the adoption took 
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place, while other witnesses speak to the performance by the third defend- 
ant of the exequial rites and sradhas of Sindu and of Doraisami’s widow 
Komalavallee. 

The finding of the Subordinate Judge as to these two adoptions is thus 
supported by evidence which we see no reason for holding to have been 
misappreciated ; nor do we see reason to differ from the finding of the 
Subordinate Judge on the fourth, fifth and sixth issues. We also agree 
with him in finding that the seventh [ 81 ] defendant’s late husband was 
an undivided co-parcener at the date of his death. 

The next question is as to the validity of the transfer evidenced by 
Exhibit LVIll executed by the seventh defendant’s late husband to the 
sixth defendant. It was the subject of the eighth issue recorded by the 
Subordinate Judge. The Subordinate Judge has found that though the 
seventh defendant’s late husband could not convey anj^ definite portion of 
the undivided family property, he could convey his undefined interest 
and share in the same and that to this extent the conveyance under LVIII 
is valid; and the sixth defendants stated his readiness to accept his 
vendor’s share whatever it comes to. As pointed out by the Subordinate 
Judge, the consideration for the conveyance is Its. 40,000, of which Hs. 
8,(X)0 and odd were paid to one Sadagopachan under Exhibit XXXIII, 
Rs. 11,000 and odd to N Saminathayyar by whom were granted the 
receipts XXXII series (which are admitted by him as a witness examined 
on commission, and the remaining Ks. 21,000 were to be paid to the eighth 
defendant, the father of the seventh defendant, for the purpose of 
liquidating other debts of the executant of LVIII. The evidence on the 
point is stated in paragraph 40 of the Subordinate Judge’s judgment. 
There is no reason for holding that this sale to the sixth defendant was not 
for valuable consideration or that the sixth defendant purchased benarnee 
for the plaintiff. According to the law administered in this presidency a 
sale by a co-parcener of his undivided interest in family property is clearly 
valid and gives the vendee a right to claim the share of his vendor though 
not any specific property It is clear, however, from Exhibit LVIII that 
what was sold thereby to the sixth defendant is the seventh defendant’s 
late husband’s share in the immoveable property onlv of the joint family 
excluding therefrom the old, tiled, full-built dwelling house,” situate in 
the northern row of Mela Valattur. The decree of the Lower Court must 
be amended accordingly by excluding from the portion to be awarded to 
the sixth defendant the above house and Krishnasami Ayyangar’s share 
in the moveable property. * 

The next question is as to the properties specified in Schedule H 
which consist of B4 .items. It is contended for the seventh defendant that 
items 4 to 28 were acquired by her deceased husband, that she had yet 
realized nothing from the policy of insurance on his life, that item 32 
which was also her husband’s self-acquisition [ 82 ] was conveyed by 
him for the purpose of conducting a charity to one Tatu Desikachariar 
of Triplicane who was not made a party to this suit, and that under Hindu 
Law she was entitled to take her husband’s self-acquisition in preference 
to his co-parceners and that no other items of Schedule H were in her 
possession. 

As regards items 29, 30 and 31, it was urged on behalf of the eighth 
defendant, father of the seventh defendant, that he acquired the first two 
items by purchase and that they did not belong to the joint family and 
that item 31 was bought by him on the 19th July 1888 at a Court sale. As 
for items 29, 30, 81, 38 and 84, lole alleged that even supposing that they 
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all belonged to his Bon-m-law KriBlmasami Ayyangai, the latter ceased 
to be a co-parcener in consequence of the sale of hia undivided share 
to the sixth defendant, and that the seventh defendant was the lawful 
heir entitled to succeed to it upon her husband’s death With reference 
to items 1 to 3 in Schedule H, the ninth defendant’s case was that they 
belonged exclusively to the seventh defendant’s husband, and he purchased 
them at a revenue sale for arrears of levenue due to the Government 
by Knshnasami Ayyangar As regaids all the above items, the plaintiff 
averred in paragraphs 5 and 6 of his plaint, that out of the sale amount, viz , 
Rs 40,000 due by the sixth defendant to the seventh defendant’s husband 
the latter paid his father-in-law, the eighth defendant, Rs 21,500 which 
was the surplus that remained after payment of his debts, in order that 
the father-in-law might purchase land for him, that the items in dispute 
were so purchased, and that the co-pat ceners of the seventh defendant’s 
husband were entitled to recover them from defendants Nos 6 to 8 As 
to this sum of Rs 21,500, the eighth defendant contended that it was 
paid to him out of the purchase-money, not to be invested as alleged in 
the purchase of land for the benefit of the seventh defendant’s husband, 
but in payment of debts due by him to tlie eighth defendant of moneys 
lent at his intercession and of debts which he was lequested to liquidate 
The eighth defendant stated also that the sixth defendant executed a 
promissory note in his favour for Rs 21,150 at the date of the sale to 
him and that he obtained a decree upon the piomissoiy note against the 
purchaser and recovered from him after deciee Rs 7,410 He alleged 
further that the plaintiff’s case that Rs 9,0(i0 remained with liim as 
unexpended balance of the sale amount, viz , Rs 40,000 was false 

[83] These contentions formed the subject of the ninth, tenth and 
sixteenth issues and the Subordinate Judge decided them all against the 
plaintiff on the ground mentioned in paragiaph 41 of his judgment, viz., 
that the plaintiff’s vakil who argued the case said that the propeities in 
Schedule H were claimed very unwarrantably The contention in appeal 
IS that this 18 not a proper or sufficient disposal and we think that it is 
entitled to weight The opinion expressed by a vakil in the couise of aigu- 
ment adversely to a claim which he undeitook to advocate is not binding 
on his client when it is not in accordance with the law' applicable to the 
case, and it is clearly not binding on the other contending defendants 

The question aiising on these contentions is whethei when a co- 
paicener sells his undivided share and wdien a suiplus is left after paying 
his debts fi-orn the sale-proceeds, that surplus is co-parcenaiy pioperty 
subject to the right of survivorship vesting in othei co-parceneis or his 
self-acquired property devolving upon his demise on his childless wudow 
The Subordinate Judge apparently considers it to be the deceased co- 
parcener’s separate estate, but we are unable to concur in this opinion It 
has been held by this Court that a co-parcener can only alienate his un- 
divided share for value and that he cannot alienate it by wdll or gift 

The law on this subject, as administered in this Presidency was ex- 
plained by the Privy Council in Suraj Bunsi Koer v Sheo Pioshnd Singh 
(1) Their Lordships say that “ since the decision of the cases in 
" ViTasvami Grammi v Ayyasvarni Oiamini (2), Peddamufhulaty v N 
" Timnia Reddy (3), Palanivclappa Kaundan v Mannaru Naihan (4) and 
** Rayacharln v. V enk afar am amah (5), it has been settled law m the 

(I) 6 I A. 88 (loi, 102). (2) I M.HCR 471 (3) 2 M.H C R. 270 

(4) 2 M.H.C.R. 416. (5) 4 M.I# C.R. 60. 
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“ Presidency of INIadras that one co-parcener may dispose of ancestral 
“ undivided estate, even by contract and conveyance, to the extent of his 
own share; amj a fortiori that such share may be seized and sold in 
“ execution for nis debt.” It is also pointed out that the law obtaining 
in the Presidency of Bombay differs from that administered in (this 
Presidency of this extent, viz., that in the former the alienation must be 
for value, wliilst in the latter an alienation by gift was recognized. The 
Judicial Committee proceeded to observe that there [84] ” can be little 
” doubt that all such alienations are inconsistent with the strict theory of 
“ a joint and undivided family, and the law as established in Madras and 
” Bombay has been one of gradual growth, founded on the equity which 
a purchaser for value has to be allowed to stand in his vendor’s shoes 
“ and to work out his rights by means of a partition.” 

In paragraphs 331 to 334 of Mayne’s Hindu Law the learned writer 
gives the history of Hindu Law on the alienability of an undivided share 
by a co-parcener as administered in this Presidency. The decisions passed 
subsequent to the date of the decision of the Privy Council, Baba v. Timma 
(1) and PonnuHami v. Thatha (2), show that a co-parcener is not at liberty 
to alienate his undivided interest by gift except when he is expressly 
authorized to do so by a text of Hindu Law, because the equity which 
exists in favour of a purchaser for value does not arise in favour of a donee 
who is a mere volunteer. In the former case the question was full}/ dis- 
cussed by a Full Bench of this Court, and the conclusion arrived at is that 
a co-parcener has no power to alienate his undivided interest b\ gift, 
unless such gift is sanctioned by an express text of Hindu Law. As re- 
gards devises by will, it was held that at the moment of death, the right 
by survivorship arises, and as it is in conflict with the right by devise, the 
former prevails as the prior right against the latter. The law applicable 
to alienations of an undivided share may thus be summarised. It may be 
ali(‘naled for value but not otherwise except where a gift is expressly sanc- 
tioned by Hindu Law, and the equity of the creditor or the purchaser is 
the foundation on which the power to alienate for value rests. 

If a co-parcener then sells his undivided interest for Ks. 40,000, of 
which a pari only is applied to payment of his debts and the rest is either 
retained by him, or by some one else in trust for him, or laid out in the 
acquisition of other property, the right of survivorship attaches to the 
surplus so retained or to the property in which it has been invested. For 
the sale, so far as it produces the surplus, was in excess of the require- 
ments of the creditor’s equity and amounts to a mere conversion of the 
co-parcenery interest into money or other property, which when warranted 
neither by Hindu Law nor by the equity engrafted upon it, [ 88 ] cannot 
operate to remove it from the domain of survivorship or to divest the 
surplus of its character of co-parcenary property. Suppose that a co- 
parcener alienates his undivided share only in part of the joint property 
and that it is sufficient to satisfy the equity of the creditor; it cannot be 
pretended that Ins share in the rest of the joint property, is thereby chang- 
ed into his separate property, and we consider that the same principle 
ought to govern the unexpended surplus which it is not necessary to raise 
or the property in which it happens to be invested. Although the sale may 
be upheld, because the purchaser has the equity to stand in the place of the 
vendor and to work out his rights by partition as he has paid value for his 
purchase, — the purchase-money, except so far as it is applied to payment 

(i) 7 M. 357. ~~ (2) 9 M. 273. 
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of debts, oontmues to be co-parcenary property There are no doubt deci- 
sions to the effect that when a co-parcener’s sliaie is alienated, the alienor 
ceases to be a co-parcener quoad the propertv so alienated, and the co- 
parcenary 18 theieby determined pro fanto inasmuch as the purchaser, who 
is a stranger to the joint family, cannot be a co parcener But they 
do not establish the proposition that the sale-proceeds, when they are not 
paid to a creditor m whole or pait, but retamed by the co-paicener, cease 
likewise to be co-parcenary property 

The Subordinate Judge must be lequested to come to fresh findings on 
the contention of the plaintiff and the othei co-parceners and defendants 
Nos 7 and 9 m regard to the several items of pioperty mentioned m Sche- 
dule H including Rs 9,000 and pass a final decree with reference to 
those findings and the foregoing observations on the law applicable to the 
case. 

There are several minor pointb as to which the Suboidmate Judge 
has come to no finding though it was desirable to do so beloie passing a 
provisional decree 

It IS first urged that the Subordinate Judge has lecorded no findings 
on issues 21 to 24 As to issues 2B and 24 the Suboidmate Judge 
has expressed, as his opinion, in paiagraph 40 of liis judgment, that the 
sale to the sixth delendant was not benami for the plaintiff as alleged by 
him and in this opinion we concui The question of tiaud suggested by 
the twenty-third issue must also be negatived, foi, we are leferred to no 
evidence in rts support, whilst it is clear that the sixth defendant paid 
full value for his purchase No distinct findings aie, however, recorded 
[ 86 ] on the twentieth and twenty-second issues, and w(i think they must 
be included among those which remain to be adjudicated upon betore a 
final decree is passed 

Andtlier rnattei urged upon us is ihat the seventh delendant s 
husband acknowledged in Exhibit LXII that he collected moiuiys due on 
some of the bonds belonging to the joint larmly, and that the Suboidmate 
Judge has not expressed his opinion as to the amounts collected by him 
and as to whether he has duly accounted tor them The ISuboidinate 
Judge must be lequested to come to a distinct finding on tlie mattcis 
mentioned above as he probably intended to do whilst deciding the eleventh 
and twelfth issues which he has leseived foi adjudication before final 
decree 

As regal ds the sum of Rs. 8,000 claimed under the deed of manage- 
ment, the {Subordinate Judge' observes, and we think correctly, that 
plaintiff who was not a party to Exhibit LXXVllI is not bound by it 
In the absence of a valid special agreement, the managing eo-parcener of 
a joint Hindu family is clearly entitled to no special lernuneration as the 
property which he manages is one of which he is a joint owner 

Another contention uiged m appeal is that 89 documents whicli 
admittedly relate to family properties were handed over to the sixth 
defendant undei Exhibit LXXV by way of guarantee and that the Sub- 
ordinate Judge has not noticed the objection raised to the guarantee As 
an individual co-parcener, the seventh defendant’s husband was not 
entitled to charge joint property (as he did) by way of indemnity without 
the consent of the other co-parceners The sixth defendant admits as the 
seventeenth witness for defence that those documents are with him, 
and we think that the indemnity should be set aside and that provision 
should be made m the final decree fo^ the return of those documents. 
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As regards the nineteenth issue* the Subordinate Judge states that 
there is no evidence in regard to it and we adopt his finding so far as it 
relates to plaintiff and we leave it, so far as it relates to seventh defendant, 
to abide the result of the further enquiry which we have ordered. 

It only remains for us to notice the preliminary objection taken 
on behalf of the eighth defendant that the decree passed by [87] the 
Subordinate Judge is incomplete and that no appeal lies until there is a 
complete and final decree. We are of opinion that this objection cannot 
be supported. A decree is defined by Section 2 of the Code of Civil Pro- 
cedure, and it implies that an order directing accounts to be taken is sepa- 
rable from the rest of the decree adjudicating on the rights claimed or the 
defences set up m the suit. A provisional decree is clearly appealable and 
the decree before us appears to us to be in the nature of a provisional 
decree. The decision of the Privy Council, Chidambaram Chettiar v. 
Gauri Nachiar (1), and Section 540 of the Civil Procedure Code which 
allows an appeal from part of a decree support that view. A provisional 
decree is permitted to be passed by Section 215 in a suit for dissolution of 
partnership and a partition suit which has for its object the determination 
of the co-parcenary is similar to it. The decree before us is however 
somewhat defective in form. A provisional decree ought to declare the 
several rights and. liabilities which have been adjudicated on and embody 
an order similar to the one contemplated by Section 215 and Section 
215- A. The decree passed by the Subordinate Judge will be so amended 
as to declare all the rights and liabilities which have already been 
adjudicated on and to contain directions as to what remains to be done, viz., 
that an account be taken in respect of the matters mentioned in issues 11, 
12, 13, 15, 20 and 22 and that further enquiry be made as to the proper- 
ties mentioned in Schedule II as herein directed and that the result of such 
enquiry be embodied in the final decree. 

The costs in the original Court will be reserved for adjudication 
when the final decree is passed. The costs of this appeal will follow the 
result and be provided for in the decree to be passed by the Subordinate 
Judge. 


IS M. 88=4 M.LJ. 205. 

[ 88 ] APPELLATE CIVIL. 

Before Sir Arthur J, H. Collins^ Kt., Chief Justice, and 
Mr, Justice Shephard. 


Damodara Mudaliar and another (Defendants), Appellants v. 

Secretary of State for India (Plaintiff), Respondent. \ 

[21st March and 18th October, 1804.] 

Conltact Act — Act IX of 1872, Section jo— Repairs by Government to a tank in lehtch 
zemindar ts interested — Suit against zemindars for share of cost 

The Government repaired a certain tank from which were irrigated lands in 
the zemindari of the defendants and also raiyatwari villages held under Gov- 
ernment which had been severed from the zemindari. It was found that the 
defendants knew that the repairs, which were necessary for the preservation 
of the tank, were being carried out and did not wish to execute them them- 

* “ Are plaintiff and seventh defendant in possession of any moveable or im- 
mo\ cable properties liable to be brought to partition, and if so, what are they?” 
t Appeal No. 38 of 1893. 

(I) 83. 
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selves except as contractors and that they had enjoyed the benefit of the work 
done, and further that Government had earned out the repairs not intending 
to do them gratuitously for the defendants It was not found that there was 
arty request, either express or implied, on the part of the defendaitls to the 
Government to execute the repairs In a suit by the Secietary of State to 
recover from the defendants their share of the cost incurred : 

Held, that the plaintilT was entitled under Contract Act, Section 70, to re- 
cover part of the cost incurred, estimated with reference to fhc irrigable aiea 
of the villages owned by the plaintiff and defendants, respectively 

[F., 16 Ind Cas 692 (693) = 1912 AI W N 956, 10 Ind (as 694= 7 NLK 11 (12), 21 
TLR 142, Appr.. 38 C. 1 (12)=12 CLJ 566=14 C W N 945=6 Ind Cas 810, 
Appl., 32 C 374 (377) , 2 C L J 311 , 12 C P L R 4 (7) , R , 32 A. 25 (28)=6 A 
L J 947=4 Ind Cas 706 33 iM 15 (22)=3 Ind Cas 110=19 M LJ 489=6 M 
LT 162, 33 M 189 (195)--5 Ind Cas 318=7 iMLT 249 , 5 Ind Cas 742=20 
A1 LJ 722 (725)=7 M LT 74, 14 C\\ N 699=6 Ind Cas 341 (342), 11 Ind 
Cas 155 (159), 15 Ind Cas 55 (56) 7 OC 146 (151)] 

Appeal against the decree of S Russell, Distiict Judge of Chiiiglcput, 
in original suit No 10 of 1892 

Suit by the Secretary ot State to recovei from two zcniindars their 
respective shares of the cost of repairing a ceitain Lank by which weie 
irrigated certain lands of the defendants as well as laiyatvvari lands lield 
under Government The District Judge passed a deciee toi a poiLioii of 
the plaintiff claim against which the present appeal was preferred by 
ihe defendants 

Sankara Menon and Maailamani Pillai, for appellants 
Mr K Btown, for respondent 

JUDGMENT 

The question raised by this appeal is whether the detendanls being 
the proprietors of certain villages irrigated by the ParayankuLittur tank, 
can be made liable for the costs of repaiis of that tank incurn^cl by 
the Government Inasmuch as other villages held undei* Goveinment are 
irrigated by the same tank [89] the Government were under an 
obligation to make the repairs, and it is found as a fact, and not disputed, 
that the repairs were necessary for the preservation of the tank There 
are no definite findings by the District Judge, and the evidence is not 
clear as to the circumstances under which the repairs weie undertaken by 
Government But it seems clear from the defendants* own statements 
that they wore aware that the repairs were being executed (see BB) 
The averment to that effect made in the plaint is not denied in the 
written statement, and it is not the defendants’ case that they were 
themselves anxious to execute the repairs except in the capacity of 
contractors, or that the act of the Government in undertaking the woik 
was in any way wrongful or improper The contention on the defendants’ 
pait IS that the Government w^ere bound to do the lepaiis at their own 
expense and not entitled to charge the zemindar A furlhei point of 
minor importance is also taken, viz , that the District Judgi' has not made 
a fair apportionment of the cost of the work, having icgaul to the interests 
of the (Government villages and zemindars’ villages in the iiiigation secured 
by the tank 

On the part of the defendants it was aigued that, as there w^as 
no contract between them and the Government and no joint liability 
such as could give rise to an action for contribution, the present 
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action could not be maintained; and the case of Leigh v. Dickeson (1) 
wa's relied on. In that case the parties were tenants-in-common of 
a house, and the claim made was in respect of money expended 
on substantial and proper repairs. In this view of the facts the 
present case may be distinguished, and another ground of distinction 
is that in the present ca^e the remedy of partition is not available. In 
his judgment, Pollock, B., expressly distinguished the case from those 
in which “ it has been held that, where an outlay is in the nature of 
salvage, all interested in the thing saved are bound to contribute.” — 
Leigh v. Dickeson (2). But in the Court of Appeal where the judgment of 
Pollock, B., adverse to the claim was affirmed, the decision was put upon 
grounds which cover cases in which an outlay necessary for tlie preserv- 
ation of the thing in which the parties are interested, has been made. 
Indeed, Cotton, L. J., starts by assuming ” that the house was in a bad 
state of repair ” and that the repairs executed by the defendant were 
[90] necessary. — Leigh v. Dickeson (1). His decision amounts to this, 
that, in the absence of a request and in the absence of a common obli- 
gation to repair, no action for contribution will lie at the suit of one 
tenant in common against another, and that was the judgment of the 
Court of Appeal. No reference is made by any of the Lords Justices to 
the doctrine of salvage. In a later case where the question related to 
a policy of life insurance and the claim was made in respect of a pre- 
mium paid by the mortgager, the Court of Appeal distinctly lield that 
the doctrine of salvage, as understood with reference to maritime cases, 
had no application, and Bowen, L. J., States as the general principle that 
work and labour done or money expended by one man to preserve the 
property of another do not, according to English Law, create any obliga- 
tion to repay the expenditure. In the course of the argument (page 239) 
he observes that the law is laid down too widely in the notes to 
Lampleigh v. Brathwait (3). It follows also from these decisions, which 
after all only re-affirm what has be(*n said in earlier caSes, that the state- 
ment of law made by Chancellor Kent and cited in Leigh v. Dickeson (2) 
cannot be accepted as correct according to English authorities (see Kent’s 
Commentaries). As a general rule, a man cannot be made liable for 
good services rendered under circumstances giving him no option of 
declining or accepting. 

In thei present case it is clear that the facts do not *"ving it within 
either of the two exceptions above mentioned. There was no common 
obligation to repair the tank, the zemindar* and the Government are liable 
to their tenants, respectively, and the tenants of the one could not, it is 
conceived, make the other responsible for mere neglect to maintain the 
tank. The exception which covers the case of joint debtors, one of whom 
pays the whole debt, cannot apply, and it is at least doubtful whether on 
any principle of contribution or indemnity the plaintiff could recover — 
Leigh v. Dickeson (1), Dering v. The Earl of Winchelsea (4), Moule v. 
Garrett (5). Again, there was) no request on the part of the zemindars, 
and though it is possible that if the facts were properly ascertained, a 
request might have been implied, the District Judge has not found that 
such implication ought to be made. According to [91] the English 
authorities it would seem, therefore, that the action mufet fail. 


(i) L.R. 15 Q.B.D. 6o ( 2 ) L.R. 12 Q.B.D. 194 

(3) I Smith's Leading Cases, i6o. ( 4 ) 2 B. ft P. 270. 

(5) L.R. 7 Ex. loi. 
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But the plaintiff’s Counsel relies on Section 70 of the Contract Act 
and invites us to hold that a rule of law, differing from that found in the 
English cases has been there laid down By that section three conditions 
are required to establish a right of action at the Suit of a person who does 
anything for another The thing must be done lawfully, it must be done 
by a person not intending to act gratuitously, and the person for wliom 
the net 18 done must enjoy the benefit of it Theie can be little doubt 
that the statement of the law is derived from the notes to Lamplcigh v 
Brathwait, and perhaps indirectly from the Roman law (see Stokes' 
Introduction to Contract Act) The learned authors of Smith's Leading 
Cases, wRen enumerating the instances in which the request necessary to 
constitute a cause of action in the case of an executed consideration mav 
be implied — gives as the second instance " where the defendant has 
adopted and enjoyed the benefit of the consideration ” — Lampleigh v 
Brathwait (1). That is the very statement of law which, according to 
Bowen, L J , is too wide — nevertheless it is tlie law we have to apply 
and we ought not to be deterred from doing so, because the rule is not in 
harmony with English decisions (see Lord Herschell’s observations — Bank 
of England v Vaghano Brothcra (2) or because the application of it may 
be difficult. 

Certainly there may be difficulties in applying a rule stated in such 
wide terms as is that expressed in Section 70 According to the section it 
is not essential that the Act shall have been necessary in the sense that it 
has been done under circumstances of pressing emergency, or even that it 
shall have been an act necessary to be done at some time for the preserva- 
tion of property. It may therefore be extended to cases into which no 
question of salvage enters It is not limited to persons standing in parti- 
cular relations to one another, and except in the requirement that the Act 
shall be lawful, no condition is prescribed as to the circumstances under 
which it shall be done 

In the present instance the relations of the parties are peculiar For- 
merly as it appears all the eleven villages irrigated by the tank were 
zemindari villages Seven of them have been severed [ 92 ] from the 
zemindari and become ordinary raiaytwari villages As a consequence of 
the severance the duty to maintain the tank has, so far as concerns these 
latter villages, devolved on Government As has already been observed 
the remedy which is open to tenants-in-common who cannot agree about 
the enjoyment of property is nqt available to persons situated as are the 
parties in the present case In their relation to the tank their position 
may be compared to that of the owners of two houses Supported by a 
party wall (see Story’s iJq , Juris ), m respect of which, if partition is 
legally possible, it is at any rate in fact, impracticable See Waiaon v 
Gray (3), Bell’s Commentaries (1085) 

Now taking the terms of Section 70, we have to see first whether an 
act was done by the plaintiff for the defendants not intending to do so 
gratuitously Here are two questions of fact involved First, were the 
repairs executed for the defendants^ In a caSe wheie the plaintiff has 
himself no interest in the matter as in the case put in the illustration of 
A saving B’s property from fire, there can hardly be any doubt as to the 
answer to be given to the question The case iS that to winch in the first 


(i) I Smith's Leading Cases, i6o (2) (iSqi) App. Cas 145' 

(3) LR 14 Ch. D 192 
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1S94 rule of Roman law giving a right of action to the negotiorum 

Oct 18 applicable, 

The fact that the plaintiff had an interest in the matter may show that 

Appel- acting on his own account only. England v. Marsden (1) 

late affords an illustration. But it is obvious that a person doing an act in 

Civil, which he is hiruRolf interested may, at the same time, intend to act for 

another. Section 69 and the cases on which it is founded (see Moule v. 

IS M. Garrett (2), make it clear that a payment made by a party interested may 

$8 -4 be recovered and it would be inconsistent to hold that services done would 

^ equally give a right of action. Having mentioned Section 69, we 

ought to add that the plaintiff cannot rely directly upon it, because the 
interest of the plaintiff and the duty of the defendants related to the doing 
of work and not to the payment of money. 

The question whether the act was done for the defendants is one 
which must be determined according to the circumstances of the case, for 
one of two persons having a common interest in property may or may not 
intend to act for the other in the execution of [93] work upon the property. 
The fact that the latter was benefited by the work does not necessarily 
show that it was done for him. We think there must be a finding upon 
this question There must also be a finding on the question of intention 
whether or not the intention of Government was to do the repairs at their 
own cost without making any charge on the zemindar. 

Then comes the question whether in executing the repairs the Gov- 
ernment acted lawfully. It is clear that actual consent or request on 
the part of the defendants need not be proved. It is because the party 
interested is absent and had given no mandate that the right of action 
on the part of the negotiorum g eat or accrues — Justinian Institutes Lib. 
Ill, Tit XXVII.* On the other hand, if the Roman law is to be follow^ed 
it must be shown that the act done is one to which the party to be charged 
would have assented had he been consulted and the doing of which he 
had not forbidden. (See Colquhoun Roman Civil Law, § 1766, &c.). 

It is plain that the section ought not to be so read as to justify the 
officious interference of one man with the affairs or property of another, 
or to impose obligations in respect of services which the person sought to 
be charged did not wish to have rendered. 

In the present case there can be no doubt that the Government acted 
lawfully in repairing the tank. The act was lawful whether done with a 
view' of benefiting all the villages iindeiv the tank or the Government 
villages only, and whether or not done with the intention of charging the 
zemindars. Having regard to the fact that the zemindars knew' of the 
intention to execute the repairs and did not disapprove, we think that if 
the repairs w'ere done for the zemindars, they w^ere done lawfully tor 
them. 

The final condition required by the section is that the person charged 
should have enjoyed the benefit of the act done. On this question an 
issue was raised, but the finding on it is not satisfactory. Indeed the 
District Judge does not purport to deal with it exactly. Seen that the 
greater number of the villages irrigated by the tank are raiyatwari 
villages, prima facie, we should suppose that the benefit derived by the 
zemindars from the repairs was less than that derived by Government. 

♦ f p. 386— Ed 1 

(i) L.R. 1 C.P 529 . * (^) L'X. «5 Ex, 132 on appeal, L.R, 7 Ex. lor 


c <14 



VI.1 8B1NIVASACHARIAR V. RANOAMMAL IS Mad. M 

Regard must be had to the irrigable area of the villages owned by Govern- 
ment and the zemindars respectively The fact that ki6t is paid by the 
zemindars has nothing to do with the matter If the cultivated area 
belonginj; to the Government villages and [ 94 ] watered by the tank is 
larger than that of the zemindar’s villages the Government has m the 
same proportion been the greater gainer by the pieservation of the tank 
There must be a distinct finding on the fifth isSue 

The finding is to be submitted within one month from the date ol 
the re-opening of the Coui-t after the leeess, and seven days will be allowed 
for filing objections after the finding has been posted up in this Court 

In compliance with the above order, the Distiict Judge submitted the 
finding in the following terms 

I find that the plaintiff did not intend to do this woik gratuitously 
for the defendants 

There can be no doubt defendants have enjoyed the benefit of the 
work 

This appeal came on for final disposal, and tlie Court delivered the 
following 

JUDGMENT (FINAL) 

The finding on the first issue is not questioned 

As to the second issue there iB some evidence that the plaintiff did 
not intend to do the work gratuitously, and there is certainly no evidence 
to the contrary 

We must accept the finding and dismiss the appeal with costs 


18 M. 94. 

APPELLATE CIVIL 

Before Mr. Justice Muttusami Ayyar and Mr, Justice Shephard 


Srinivasachariar (Plaintiff), Appellant v Rangammal 
AND OTHERS (Defendants Nos 1, 2 and 3), Respondents * 

[10th September and 15th November, 1094 ] 

C'i7nl Procedure Code — Act XIV of 1882, Sections 171, 568 and 5R2 — Remand — Direc- 
tion by Appellate Court fof the taking of further eindence 

In a suit on a hypothecation bond the plaintiff relied in bar of limitation on 
endorsements of part-payments appearing on the bond The Court of First 
Instance held that the endorsements were genuine The Court of First Appeal 
remanded the suit for further evidence to l)e taken with regard to the endorse- 
ments and 195 ] directed the Court to record an opinion on the question of the 
handwriting of the endorsements , and held upon the return of the evidence 
that the endorsements were forgeries and dismissed the suit 
Held, that the evidence taken on the remand was legally admitted 
Second appeal against the decree of W Dumergue, District Judge of 
Trichinopoly, in appeal suit No I of 1891 , reversing the decree of P 
Dorasami Ayyar, District Munsif of Trichinopol v , in original suit No 210 
of 1089 

Suit to recover principal and interest upon a hypothecation bond, 
dated 8th September 1806 In bar of limitation reliance was placed on 
endorsements of part-payments appearing on the instrument sued upon, 
which were alleged by the defendants to be forgeries The District 


1894 

Oct. 18 


Appel- 

late 

Civil 


18 M. 
88 4 
M.L. J 
905. 


♦ Second Appeal 1575 of 1893 

1 

416 



It Mad. 96 


INDIAN DB0I8I0K8» NIW 8BRIB8 


[Val. 


1194 Munsif held that the endorsements were proved and passed a decree for 
Nbv. 15. plaintiff. On appeal the then District Judge of Trichinopoly directed 

that further evidence be taken by the District Munsif as to the hand- 

Appel- writing of the endorsements in question. 

LATE then District Munsif, recorded further evidence as directed, and 

Civil, found that the endorsements had been forged. This finding was adopted 

on appeal by the District Judge of Tricliinopoly, who accordingly reversed 

IS M. 94. the decree and dismissed the suit. 

The plaintiff preferred this second appeal. 

Mr. Wedderhvm and Bangachariyar, for appellant. 

Fatfahhirama Ayyar, for respondents. 

JUDGMENT. 

Muttusami Ayyar, J. — It is conceded that but for the endorsements 
on the hypothecation bond A, the suit would be barred by limitation. 
The District J udge concurs- in the finding of the District Munsif on remand 
that the endorsements are not genuine. It is contended on behalf of the 
appellant that the finding is illegal, as it rests upon evidence improperly 
admitted on appeal. It is urged that the District Judge was in error in 
remanding the case for further evidence and that the remand is illegal. 
The third issue recorded in this suit was whether the claim was barred 
by limitation; and upon the evidence originally adduced by the parties 
with reference to that issue, the District Munsif came to the conclusion 
that the endorsements were genuine and that the suit was not barred by 
limitation. On appeal, however, defendants objected to the finding. 
Thereupon, the District Judge considered it desirable that further evidence 
should be taken [961 as to the handwriting of the two endorsements of 
payments and that there was a large number of disinterested witnesses 
well acquainted with the handwriting of the deceased Tirumala Thatha 
Chariar, who made the endorsements. On this view, he remanded the 
suit for further evidence being taken, and this procedure on the part of the 
District Judge is impugned as illegal. Though the order purports to re- 
mand the suit, there was no remand within the meaning of Section 562 of 
the Civil Procedure Code. In substance, it was only an order that further 
evidence be taken on the third issue and that such evidence be returned 
to the District Court with the opinion of the District Munsif as to its 
effect on the question of the handwriting in which the endorsements are 
made. Our decision must, therefore, depend on the construction we put 
upon Section 568, Civil Procedure Code, and its scope. The first principle 
to be remembered in connection with that section is that the production 
of additional evidence in appeal is not a matter of right and the section 
accordingly confers a discretionary power on the Appellate Court. The 
general rule is that the Appellate Court ought to decide the appeal on those 
materials only which the parties think proper to furnish in the Court 
of First Instance and not on substantially new evidence introduced on 
appeal to mend the case of either party. 

The first exception mentioned in Section 568 is where the Court of 
First Instance refuses to admit evidence which ought to have been admit- 
ted. This is founded on the principle that neither party shoud be impro- 
perly precluded from putting before the Court such materials as he desires 
to furnish for decision, provided that they are proper materials. 

The second exception mentioned in Section 568 is when the Appel- 
late Court requires any document produced or any witness examined to 
enable it to pronounce judgment oi^ for any other substantial cause. This 
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IS a discretionary jjower conferred upon the Appellate Courts in the in- 
terests of justice With reference to it Lord WeStbury observes that the 
power to take fresh evidence is a power uhich may be very wholesome, 
but adds that the reasons for exercising the power should always be 
recorded. This i$ neccssaiy to see whethei the discretionaiy power is 
carefully exercised and new evidence is not lightly introduced into 
the record Lord Westbury further remniks that the power should be very 
sparingly exercised, beeaiise when it is not done at tlu' [97] instance 
of the parties but at the suggestion ot the Coiiit itsell, witnesses 
may be called who are not the wulnesses the paities tliemselves would 
have thought fit to call, and it is possible, that the now original enquiu 
by the Court may be itself imperfect and not siirticientl\ extensive to 
answer the purposes of ]iistiee Whilst pointing out this danger likelv 
to arise from the Appellate Court lighlly intioducing new evidence, the 
Judicial Committee say that no general rule can he laid down, whilst Lord 
Westbury consideis that it is a vei\ wholesonio power jf exercised cau- 
tiously and wuthin proper limits, Gtin/ja Gobinil ^fun^hll \ Th( ('ollector of 
the Tii'( niii-fom Pfiqiinnaha (1) As regards the second case mentioned m 
Section 568, it w'as held w'lth rcfcience to Section nr).') of Act VTII ol 1859 
that the Appellate Cniiit might take fresh evidence wdiere tlie evidence has 
been taken so imperfectly by the Court of First Instance that the lowei 
appellate Court cannot pass a satisfactory judgment, Joog Maya Debia 
V Ramchunder Chaiterjee (2), Moheah Chunder Doaa v Madhiib Chunder 
Sirdar (3) In the case before us the new evidence taken was, in my 
opinion, taken in the proper exercise of the discietion vested m the Appel- 
late Court The enquiry as to the genuineness of the endorsements was 
so impel teet and incomplete that the Judge found it dilficult to pioceed to 
judgment without the evidence of several disinterested persons who were 
acquainted with the handwriting of the person, who w^as alleged to have 
made the endorsements The result was that in the light of the new evi- 
dence, both Courts came to the conclusion that the endorsements w’ere 
forged The new evidence ordered to be taken was ordered to cure a defect 
in the enquiry made by the Court of First Instance, and to enable the Court 
to value the existing evidence in the light of disinterested evidence There 
IS nothing to show that it was one-sided or not sufficiently extensive for 
purposes of justice 

Again, as for the appellant’s contention that Exhibits III to XI are 
not proved, it must be observed! that the District Munsif refers to the 
evidence in detail and names the witnesses who prove them This second 
appeal fails and I would dismiss it with costs 

ShepharDi J — On the first hearing of the appeal the District Judge, 
by order, dated 2nd December 1891, remanded the case to the District 
Munsif for further evidence with a direction to the [98] District 
Munsif to return such evidence together with his opinion on the question 
of the handwriting of the endorsements The reason given by him for 
taking this course was that, in his opinion, there must be in existence 
papers signed by the alleged writer of the endorsements and witnesses who 
would be able to speak to his writing 

It is quite clear that the case was not one in which a remand, as that 
term is used in the Code, was legally possible — nor m fact did the Judge 
purport to remand the case in the manner presenbed bv Section .562 
Again, it is clear that Section 566 cannot be called in aid, for there was no 

_ f — 
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1884 omission on the part of the District Munsif to determine any question 

Nov. IS. frame or try any issue. The only provision of this part of 

* the Code which can be indicated as justifying the order of the Judge is 
Appel- contained in Section 568, and that section does not authorize the 

LATE Appellate Court to call for an opinion on the new evidence. It was con- 

ClviL. I'QJ^ded that the circumstances were not such as to justify the application 

* of that section at all and that, at any rate, the District Judge who ulti- 

IS M. 94. JTiately disposed of the appeal ought not to have treated the District Mun- 
sif 's opinion given in pursuance of the order of the Judge as a legal finding 
or judgment. On the respondents* behalf reliance was placed on Clause (b) 
of Section 568, and it was said that if the examination of further wit- 
nesses was not required to enable the Appellate Court to pronounce 

judgment, there was at any rate ‘ other substantial cause ' justifying 
the order of the Judge. We were also referred to the provisions of 
Chapter XIV and especially Section 171 which enables the Court, if 
at any time it thinks necessary, to cause any person to be examined 
as a witness, and to the provisions of Section 582 giving the Appellate 

Court the same powers and imposing upon it the same duties as are 

conferred and imposed by the Code on Courts of original jurisdiction. 
Seeing that by Section 568 special provision is made for particular 

cases in which Appellate Courts may require additional evidence, -I 
think it is impossible to hold that an Appellate Court should in such 
cases exercise the general powers given by Section 171. The two sec- 
tions must be read together and the conditions imposed by the latter 
section must not be disregarded. I have felt great doubt on the question 
whether, in the circumstances of the present case, the act of the Judge in 
permitting fresh evidence to be taken could be justified. According, how- 
ever, to the cases [99] decided on this Section 568 and the corresponding 
section of the Code of 1859, it must be taken that the law does allow, a 
discretion to the Appellate Court and that it cannot be said to be illegal 
to admit evidence as was done in the present case. It cannot be said 
that the Judge gave no reasons for this order. I agree with the conclu- 
sion at which Sir T Muttusami Ayyar has arrived. 

18 M. 99 (F.B.). 

APPELLATE CIVIL— FULL BENCH. 

Before Sir Arthur J. H, Collins, Kt., Chief Justice, 

Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 

Veeramma {Defendant No. 1), Appellant v. Abbiah and 
another {Defendant No. 2 and Plaintiff), Respondents.* 

[3rd and 24th March, and 28rd and 24th November, 1893 
and 30th April and 18th October, 1894.] 

Limitation Act^Act XV of 1877, Section 7 — Registration Act-— Act III 0/1877, 
Section 77 — Suit by infant to enforce registration — Special rule of limitation. 

The Registration Act, 1877, being a special Act complete in itself, the provi- 
sions of Limitation Act, Section 7, do not apply to suits in.stituted under Section 
77 for a decree directing a document to be registered: 

Held accordingly, that a .suit by an infant to enforce the registration of a 
conveyance having been instituted more than thirty days after refusal on the 
part of a registrar to register it is barred by limitation. 

♦Second Appeal No. 1125 of 1892. 
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Second appeal against the decree of G T Mackenzie, District 
Judge of Kistna, in appeal suit No 515 of 1091, modifying the decree of 
D Raghavendra Kau, District Munsif of Karempudi, in original suit No GJl 
of 1890 

The plaintiff was an infant and he sued by his nexti friend to enforce 
registration of a conveyance, dated 30th Augiisl 1800, and executed by 
one Ycgamma, deceased, in his favour 

It appeared that the conveyance was presented for registration to the 
Sub-Registrar of Naiasaraopet, who refused to register it on 15th October 
1809, and that by an order, dated 14th January 1890, the District Registrar 
declined to interfere and direct its [ 100 ] registration and that the plaint 
in this suit was presented on 14th February 1890 

The District Munsif passed a decree for the plaintiff without costs and 
on appeal the District Judge modified the decree \)\ directing that the 
defendant should pay the costs of the plaintiff 
The defendant preferred this second appeal 
Surainiilu Sastn, for appellant 
N may an a Ban, for respondent 

The second appeal came on for hearing before Collins, C J , and 
Shepliard, J , and then Lordships made the following order of reference to 
Full Bench 
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ORDER OF REFERENCE TO FULL BEN(^.H 


The question is whether this suit, being instituted after the thirtv 
days allowed by Section 77 of the Registration Act, is ncveitheh‘ss main- 
tainable by I’eason of the plaintiff’s infancy The Courts below have 
given judgment in his favour holding that the provisions of Section 7 of 
the Limitation Act are applicable to, and govern, a suit for which special 
provision is made by the abovementioned section of the Registration Act 
The respondent’s vakil in support of this judgment, \aIii1c admitting 
that there are decisions to the contrary in the other High Courts, relies 
on the judgment of this Court m Kullayappa v Lakahmipafhi ( 1 ), where 
it la said that it has been several times decided that the general sections 
of the Limitation Act are applicable to suits for which periods of limita- 
tion are prescribed other than those prescribed in the second schedule to 
thej Act In that particular case it was held that the plaintiff in a suit 
to which Section 78 of the Rent Recovery Act applied was entitled to the 
benefit of Section 14 of the Limitation Act It was unnecessary to 
decide the point which arises in the present caSe In this and m the 
earlier case. Reference under Forest Act of 1802 (2) it seems to have been 
considered that the language of Section 6 justified the inference that the 
general provisions of the Act were applicable to cases provided for by 
special rules of limitation so long as the period prescribed by such rules was 
not altered or affected As a general rule, a statute prescribing rules for 
special and exceptional cases is not controlled by subsequent legislation of 
a general character, Abergavenny v. Brace (3) Accordingly, in a case where 
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a claim [ 101 ] was made under Act IX of 1859 to recover confiscated pro- 
OcT, IS, suit was brought more than a year after the seizure of the 

* ’ property, it was held by the Judicial Committee that the disability of the 

Full plaintiff could not save him from the operation of the section limiting the 

6ench. year. The following language is used by the Judicial Commit- 

tee: — “ It was said that the clauses in the General Statute, Act XIV of 

iS M. 99 ‘‘ 1859, relating to disabilities might be imported into this Act, but this can- 
(F.B.)- “ not properly be done Act XIV is a Code of Limitation of general applies- 

“ tion. This Act is of a special kind and does not admit of those enactments 
“ being annexed to it.” Mohummud Buhadoor Khan v. The Collector of 
Bareilly (1). See Phoolbae Koonwur v. Lalla Jogeahur Sahoy (2). In a 

recent case decided in Calcutta with reference to Section 7 of the Limi- 

tation Act and to the Bengal Act VIII of 1869, the Court for other reasons 
arrives at the same conclusion. Oirija Nath Roy Bahadur v. Patanx 
Bihee (3). It is noted in that case that the language of Section 7 of the 
Limitation Act referring to ” the same period after the disability has ceased 
” as w^ould otherwise liave been allowed from the time prescribed therefor 
” in the third column of the second schedule hereto annexed ” is not 
applicable to suits for which a special period is prescribed by another 
Act and w^hich therefore cannot be governed by any of the articles in the 
second schedule. This is a consideration which makes the present 
case further distinguishable from the Madras case decided with regard 
to Section 14 of the Limitation Act. Since the decision in Oirija Nath 
Roy Bahadur v. Patani Bihee (3), the question ” whether the provisions 
” of Section 14 of the Limitation Act are applicable to a suit for arrears 
” of rent under Act X of 1859 ” came before a Full Bench, and the ques- 
tion was answered in the negative. The ratio decidendi seems to bo that 
the Act X of 1859, w^here it is in force, is a Code complete in itself 
unafiected by the general law of Limitation Nagendro Nath MuUick v 
Mathura Mohun Parhi (4), This decision can hardly be reconciled with 
the decision in Oolap Chand Nowluckha v. Kriato Chunder Daa Biawaa 

(5) , also a case where the rent law was in question, or with the reasoning 
founded on that case in Khetter Mohun Chuckerhutty v. Dinahaahy Shaha 

( 6 ) , — which latter is one of the authorities relied on in Kullayappa v. [ 102 ] 
Lakahmipathi (7), and also in Reference under Foreat Art of 1882 (8). 
The cases in Nijabutoola v. Wazir AH (9) and Khetter Mohun Chuckerhutty 
V. Dinahaahy Shaha (6), are both cases of suits under the Registration 
Act. The decision in Ouracharya v. The Preaident of the Belgaum Town 
Municipalitiea (10) which follows that in Oolap Chand Noivluckha v. 
Kriahto Chunder Daa Biawara (5), and Khetter Mohun Chuckerhutty v. 
Dinahaahy Shaha (6) is open to the same observation, viz.* that the 
authorities on which it i^ founded, are shaken by the Full Bench decision 
in Nagendro Nath Mullick v. Mathura Mohun Parhi (4). 

In this state of things and considering the general importance of the 
question it seems to us best to refer to a Full Bench the question whether 
a minor plaintiff suing under Section 77 of the Registration Act for a 
decree directing a document to be registered and presenting his plaint 
more than thirty days after refusal on the part of the Registrar to register 
such document is barred by limitation? 

This case then came on for hearing before the Full Bench. 

(i) I I.A. 176. (2) T r. 226 (242). 

(4) 18 C. (S) 5 C 314 

(7) 12 M. 467 (471). (8) TO M. 210. 

(10) 8 B. 529. 
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JUDGMENT OF THE FULL BENCH 
Collins, C J — The question referred to h Full Bench is whetheir tlie 
provisions of Section 7 of the Limitation Act are applicable to, and ^^ovein, 
a suit for which special provision is made by Section 77 of tlu^ Kecistra- 
tion Act 

Act III of 1877 appears to be a Special Act complete in itself, and 
according to a well-established rule foi the construction of statutes it 
should be presumed that the legislature did not intend by a general enact- 
ment to interfere with it Lord Hatherly, when Vicc-Cliancellor, in 
Fitzgerald v Champneya (1) at page 782, thus states the pioposition ot 
law — " The reason is that the legislature having had its attention 
directed to a special subject and observed all the cii curnstances of the 
case and provided for them, does not intend by a geneial enactment 
afterwards to derogate from its own act when it makes no sjiecial 
mention of its intention to do so ” 

Section 77 of Act III of 1877 enacts that, when the Registiar [ 103 ] 
refuses to order the document to be registered under Section 72 oi 76, any 
person claiming under such document oi his repieSentativo, assign oi agent 
may within thirty days after the making of the order of refusal institute in 
the Civil Court a suit for a decree directing the document to be registered 
It appears to me that it was the intention of the legislature that 
questions affecting the registration of deeds Should bo as soon as possible 
decided, and to allow a number of years to elapse, as in the case of a minoi , 
would be to defeat the intention of the Act. 

A Full Bench of the Calcutta Court in Nagendro Nath Mullick v 
Mathura Mohun Parhi (2) have decided that the provisions of Section 14 
of Act XV of 1877 are not applicable for arrears of rent under Act X of 
1859 on the ground that Act X of 1859 is a Code complete in itself 

I am, therefore, of opinion that Act III of 1877 being a Special Act 
complete in itself, the provisions of Section 7 of the Limitation Act do not 
apply 

Muttusami Ayyar, j. — The question referred for the opinion of the 
Full Bench is whether Section 7 of the General Act of Limitation governs 
a suit instituted under Section 77 of the Indian Registration Act The 
latter enactment refers specially to the subject of Registration and 
Section 77 provides that, when the Registrar refuses to order a document to 
be registered under Section 72 or Section 76, any person claiming under 
such document or his representative, assign or agent may, within thirty 
days after the making of the order of refusal, institute a suit for a decree 
directing the document to be registered in Such office, if it be duly presented 
for registration within thirty days after the passing of such decree Section 
7 of the General Act of Limitations enacts that if a person entitled to 
institute a suit be, at the time from which the period of limitation is to 
be reckoned, a minor or insane or an idiot, he may institute the suit 
within the same period after the disability has ceased would otheiwise 
have been allowed from the time prescribed therefor, by the third 
column of the second schedule thereto annexed The question for 
determination is whether a suit under Section 77 of Act III of 
1877 may be instituted within the time prescribed therefor after 
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1804 cessation of the disability. Our decision must depend on the 

Oct. 18 . construction to be put on Section 6 of the Limitation Act and on 

L * the nature of Act III of 1877 as a Code complete in itself on the subject 

Full of limitation. 

Bench. The general rule is no doubt that laid down in Abergavenny v. 

Brace (1), viin., that a statute prescribing rules for special/ subjects is not 

controlled by subsequent legislation of a general character. But the 
(F.B.) operation of this rule may be precluded in regard to particular enactments 
either by express legislation or by the inference which may be drawn from 
the character of a special enactment as a complete Code or otherwise 
The question must resolve itself ultimately into one of intention of the 
legislature either express or implied. 

I may here refer to two decisions of the Privy Council which illustrate 
and explain the principles that ought to guide our decision as to implied 
intention. The case of Mohummnd Buhadoor Khan v. The CoUecter of 
Bareilly (2) is an authority for the proposition that Act IX of 1859 is a 
special enactment complete in itself and that its provisions are such as do 
not permit of Section 6 of the General Limitation Act being imported 
into them without incongruity. Their Lordships of the Privy Council 
observe in that case as follows — “ That Act was passed for the special 
“ purpose of providing a Court for the adjudication of claims of innocent 
“ persons upon the property of rebels which had been forfeited to the 
“ Government. It established a special Court consisting of three Commis- 
“ sioners and suspended the action of all other Courts in respect of such 
claims. Special modes of proceeding are established and various clauses 
“ in the Act refer to that special course of procedure. There are also 
provisions in the Act which relate not merely to the Court so established 
“ and the procedure under it, but are of a general character and apply 
‘ to the property forfeited in whatever Court claims may be made regard- 
“ ing it. Section 20 provided that no suits brought by any party in 
“ respect to such property shall be entertained unless it be instituted with- 
in the period of one year from the date of the attachment or seizure of 
“ the property to which the suit relates. It was said that the clauses in 
the General Statute Act XIV of 1859 relating to disabilities might be 
imported into the Acti but this cannot be properly done. Act XIV is a 
“ Cod^ of Limitation [ 108 ] of general application, whfle this Act is of a 
“ special kind and does not admit of those enactments being annexed to 
‘‘ it.^^ 

Again, in Mussumat Phoolbas Koonivur v. Lalla Jogeshnr Sahoy (3), 
the question arose whether a suit brought under Section 246 of Act VIII 
of 1859 is governed by Sections 11 and 12 of 'Act XIV of 1859. The 
Judicial Committee then held that the appellant in that case was under 
disability within the meaning of those sections, and that the suit leaving 
been brought during disability, though after the expiration of one year, 
was brought in time. Their Lordships explained the grounds of decision in 
these terms: — “ The two statutes (Acts VIII and XIV of 1859) were 
passed in the same year. The object of the first was to enact a general 
Code of Procedure for the Courts of Civil Judicature not established by 
“ Royal Charter. The object of the second was to establish a general law 
‘‘ of limitation in supersession both of the regulations which had governed 
“ those Courts and of the English statutes which had regulated the prac- 
“ tice of the Courts established by Royal Charter. Looking to the fifth 
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Bub- Section of the Ist Section and the 3rd and llth Sections of Act XIV 
“ of 1859, their Lordships have no doubt that the intention of the Legisla 
" ture was that the period of limitation lesulimg from Section 246 of Act 
VIII of 1059 should in the case of a minor be modified by the operation 
of the llth Section of Act XIV and that this construction has obtained 
in the Courts in India appeal S from the case cited, Huro Soondurec 
Chowdhrain v Anundnath Roy (^howdhry (1) ” 

Adverting to the previous decision they say — " That cast; is distin- 
guishable from the present It arose upon a very special statute and upon 
that ground the judgment rests 

The&e cases were decided with refeience to Act XIV of 1850, Section 3 
of which IS substantially the same as Section 6/ of the piesent Limitation 
Act, and they are authorities for the proposition tlud, when the A(;t to hr. 
modified by Section 6 is of a very special kind, complete in itself, and li 
does not admit of the several provisions of the Limitation Act being 
imported into it without incongruity and without defeating tJie intention 
of the legislature, it is not controlled by the general provisions of the 
Limitation Act 

[ 106 ] As regards Section 6 of the Limitation Act, it is in these terms — 
When, by any special or local law now or hereafter in force in Biitisli 
India, a period of limitation is specially prescribed for any suit, nothing 
herein contained shall affect or alter the period so prescribed ” The lan- 
guage of the corresponding Section in Act IX of 1071 was to the effect, that 
nothing therein contained shall affect that law, Act XIV of 1850, Section 3, 
provided that when by any law now or hereafter to be in force, a shorter 
period of limitation is prescribed, such shorter limitation shall be applied, 
notwithstanding this Act The question is how and whether the alteration 
of the language of Section 6 of Act IX of 1871 is material or significant 
It is contended that the present Act onl}^ explains Act IX of 1871, but I 
am unable to accede to this contention It appears to be significant, when 
regard is had to the course of legislation on the question of limitation 
Prior to^ 1859 there were different systems of limitation laws, not only in 
different Presidencies but also in different Courts in the same presidency 
In 1842, the Indian Law Commissioners framed a bill embodying a uniform 
law of limitation for all the Courts in British India With some amend- 
ments suggested by Sir James Colville and Sir Barnes Peacock, Act XIV 
of 1859 was framed on that bill But the Privy Council Since remaiked 
that it was an inartistically drawn statute, and Act IX of 1871 was then 
framed on a Scientific plan, Act XV of 1877 reproducing it with ceitain 
important amendments The scheme of the present Act consists in dividing 
the limitation law into four parts and in collecting the preliminary rules 
into the first part, certain rules of general application and rules relating 
to computation of the period of limitation into the second and third parts 
and in appending to them a tricolumnar schedule, specifying the several 
descriptions of suits, the period of limitation in regard to each, and the 
time from which the period begins to run The scientific airangement 
according to which rules of limitation are classified and distributed gives 
a significance to the substitution of the words ‘ affect or alter the period 
presenbed ’ for the words ' affect or alter that law ’ The course of legis- 
lation also discloses an intention to limit the operation of Special or local 
laws, as a general rule, to the periods mentioned theiein unless they are 
Codes complete in themselves, and to restore Act XIV of 1059 which 


1894 

Oct. 18 


Full 

Bench 


18 9ft 
(F.B.). 


(I) 3 WRfCR^ 8 

423 



Mad. i07 


INDIAN DSCtStO^S, l^ISW SERIBS 


[V6l. 


1M4 confined their operation to the short periods [107] prescribed and to repeal 
IQ which excluded all provisions of the general law of 

limitations. 

There is another standpoint from which the alteration of language 
appears to be material. There are various Local and Special Acts now in 
I5ENCH. fQYQQ^ 0,11 Qf them are not so framed as to be complete and independent 
li M 99 ^cdes so far as they relate to limitation, and this probably created the 
(F.B.)* iiccesSity for embodying in Section 6, a general direction applicable to those 
Special or Local Acts which are not from their frame complete Codes. 
There is considerable authority in support of this view. I may first refer 
to the two decisions of the Privy Council already cited which were passed 
when Act XIV of 1859 was in force. I shall next refer to three cases 
decided by the High Court at Calcutta. In Oolap Chand Nawluckha v. 
Kristo Chunder Dasa Biawaa (1), it was held that Section 5 of the Limita- 
tion Act applied to suits instituted under Section 30 of Bengal Act VIII of 
1859, and the ground of decision was that the language of Section 6 of the 
present Act of Limitations as compared with that of Section 6 of Act IX 
of 1871 suggests that it was the intention of the legislature to give to per- 
sons suing under the Special Act, the benefit of the general provisions of 
the General Limitation Act. The next case is that of Nijahuioola v. Wazir 
Ali (2). In that case Section 5 of the General Limitation Act was applied 
to a suit brought under Section 77 of the Registration Act, the ratio deci- 
dendi being, that the proper interpretation to be put on Section 5 con- 
sidered together with Section 6, is that except as defined in Section 6, the 
general provisions of the Limitation Act are applicable to cases for which 
short periods of limitation are specially provided by Local or Special Laws. 
The third case is that of Khetter Mohun Chuckerbutty v. Dinabaahy 
Shaha (3) decided by Sir R. Garth, C.J., and Mr. Justice O’Kinealy, 
which approved of the interpretation placed on Section 6 in Golap Chand 
Nowluckha v. Kristo Chunder Dass Biswas (1) and Nijabutoola v. Wazir 
Ali (2), and applied Section 14 of Act XV of 1877 to a suit instituted 
under Section 77 of the Registration Act. 

In Garacharya v. The President of the Belgaum Town Municipalities 
(4), the Bombay High Court approved of the decision in Golap Chand 
Nowluckha v. Kristo Chunder Dass Biswas (1) and [108] applied Section 14 
of the General Limitation Act to the suit before them. In the reference 
made under the Forest Act, the High Court at Madras followed the Calcutta 
decision and applied Secion 5 of the general provisions to an appeal 
preferred under Section 14 of the Forest This decision was again fol- 

lowed in the case of Kullayappa v. Lakshmipathi (5), wherein it w^as held 
that Section 14 of the Limitation Act applied to a suit brought under Section 
78 of the Rent Recovery Act and in the decision Mahadevi v. Vikrania (6). 
It is true that the decision of a Divisional Bench of the High Court 
at Calcutta in Girija Nath Roy Bahadur v. Patani Bibec (7) and the 
decision of the Full Bench in Nagendro Nath MuUick v. Mathura Mohun 
Parhi (8) are in conflict with the previous decisions i but the conflict is 
rather apparent than real. In the former, the special law under which the 
suit was brought was Bengal Act VIIT of 1859. The Court observed that 
that Act not only prescribed a Special period of limitation for suits to 
recover arrears of Vent, but also prescribed rules relating to other matters. 
The learned Judges also laid stress on the language of Section 7 in particular 

(2) 8 C 010. (3) 10 C. 265 (267). 
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on the words in the third column of second schedule hereto annexed ’ ’ as 
being words of reference to the General Limitation Act only The suit 
referred to in Nagendro Nath Mulltck v Mathura Mohun Parhi (1) was 
brought under Act X of 1859 and the learned Judges observed that Act 
X of 1859 had always been considered to be a Code complete irf itself 
and unaffected by the General Laws of Limitation Relying therefore on 
the principles laid down by the Privy Council in Mohumviud Buhadoov 
Khan v the Collector of Bareilly f2) and Mussumat Phoolban Koonwur v 
Lalla Jogeahur Sahoy (3) the conclusion I come to, both on the constiuc- 
tion of Section 6 of XV of 1877 and on authority, is that the 

general provisions of the last mentioned Act modifying the operation ol 
Special or Local Acts, unless they are complete Codes in themselves, are 
not on that ground affected by the General Act of Limitations 

The next question which arises for decision is whether Act III of 
1077 IS a Code complete in itself, so as to rendei it incongruous to import 
into the general provisions of the Limitation Act I have already referred 
to the language of Section 77 and certainly [ 109 ] it discloses an inten- 
tion to fix a short period of limitation not only for instituting a suit undei 
that section, but also for the enforcement of the decree mentioned therein 

Again, Section 77 pre-supposes an order by the Registiar icfusmg 
registration under Section 72, and Section 71 directs him to state his 
reasons for such refusal By Section 23 a Registrar is bound to refuse to 
register an instrument unless it is presented for registration within four 
months from the date of its execution By Sections 24 and 25 the time 
prescribed for presentation of the document for registration is extended by 
four months more subject to certain conditions Take for instance i the 
case of a refusal by the Registrar on the ground that the document was 
not presented within the prescribed time, — and I do not think that the 
Civil Courts can set aside an order of refusal which is based on those 
sections which disclose an intention to enforce presentation for registration 
within a determinate period. 

Again, Section 32 provides that every document must be presented 
for registration by some person executing or claiming under the instru- 
ment or by the representative or assign of such person or by the agent 
of such per&on This section does not apparently contemplate the case 
of disability, and makes a special provision in regard to it and the proba- 
ble inference is that when a document is executed in favour of a minor, 
his legal guardian is taken to represent him for the purpose of registering 
it It must also be rememberefi that the right to register a document is 
a right created by the Act and when it prescribes a remedy for its exer- 
cise and limits the time for such exercise the remedy must ordinarily be 
taken to be what is provided therein. 

Further, the object of the Registration Act in prescribing compulsory 
registration withm a determinate and short period is to prevent fabrica- 
tion of documents and that object will be defeated if the time for registra- 
tion IS indefinitely prolonged during the continuance of disabilities 

Thus, there are detailed rules in the Registration Act sliowmg that 
the intention is to prescribe a determinate time f6r registration as of 
the essence of the Act and that indefinite extension is likely to defeat 
the object of registration. I am of opinion that it would be incon- 
gruous to import mto it the general provisions of the Limitation 
Act, and on this ground I hold that the Registration Act is of a special 
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1^^ kind, in that it discloses an intention to [110] prescribe a specific and 

Oct. 18. determinate period for registration, and that it contains rules of limitation 

complete in themselves. I therefore anbwer the question in' the negative. 

Full Shephard, J. — The question is whether the provisions of the Limita- 

Bench regard to disabilities are applicable to a suit brought under 

Section 77 of the Begistration Act. Section 77 is the last of a series of 

IS M. 99 sections directing the course to be adopted on the refusal of the Sub- 

(F.B.> Registrar or Registrar to register a document. By Section 72 provision 

is made for an appeal against the order of the Sub-Registrar not being 
made on the ground of denial of execution. The section requires the 
appeal to be presented within thirty days from the date of the order. In 
the case of the Sub-Registrar refusing to register on the ground of denial of 
execution, Section 73 provides that the party aggrieved may apply to the 
Registrar m order to establish his right to have the document registered. 
That section also requires the application to be made within thirty days 
of the date of the order. In the enquiry which the Registrar holds on 
&uch application the Registrar exercises judicial functions and has the 
ordinary powers of a civil Court. In the event of the Registrar refusing to 
register a document whether in the first instance presented to himself or 
to the! Sub-Registrar, Section 77 provides for a remedy by a suit in the 
civil Court. Again, the section requires the suit to be brought within 
thirty days from the date of the order of refusal. It seems clear that tlie 
intention of the legislature was in all these cases alike to reduce to the 
shortest limits the time in which parties aggrieved by a Sub-Registrar’s 
or Registrar’s orders might take action. As is the case with other statutes 
limiting specially the time in which the acts of public officials may be 
impugned, no provision is made for the case of disabilities or for the other 
cases in which according to the Limitation Act time does not run against 
the plaintiff or some deduction is made in computing the period of limita- 
tion. The exception in favour of infants is not one which is necessarily 
implied in statutes of limitation. ‘‘ When the words in their ordinary ana 
“ common signification are sufficient to include infants, the virtual excep- 
“ tion must be drawn from the intention of the legislature, manifested by 
‘‘other parts^of the law, from the general purpose and design of the law, 
“ and from the subject-matter of it .” — Beckford v. Wade (1). 

[Ill] I cannot find any manifestation of such intention in the Regis- 
tration Act, nor do I think it can be said that there is any hardship in 
requiring an aggrieved person to take action within a month although he 
may happen to be under a disability. Jn the transaction which has led 
up to the execution of a document, the person interested as purchaser, if 
himself incapable of action, must have had some representative or agent 
to act for him, and Section 77 provides that the representative or agent 
of any person claiming under the document may institute the suit in case 
of refusal to register. 

It was argued for the plaintiff that an intention on the part of the 
legislature to engraft exceptions on the general words of the Act has been 
manifested in the Limitation Act, 1877. 

According to the Limitation Act in force when the Registration Act 
was passed, it is quite clear that no allowance could be made for the 
disability of the plaintiff not provided for by any Special Act, for Section 6 
of the Act of 1871 expressly saves any law by which a period of limitation 
differing from that prescribed by the Act is specially prescribed. In the 
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later Act of 1877, Section 6 appears in a different form, more nearly resem- 
bling the language of Section 3 of the Act of 1059 In the new Section 6 
it IS provided that nothing therein contained shall affect or alter the 
period Specially prescribed by any special law It is contended that, 
although in the absence of any such provision a special rule of 
limitation should be treated as complete in itself and unaffected by the 
general law of limitation, the effect of this section is to make the general 
law of limitation applicable to special cases in all matters save the length 
of the period prescribed Thus, m a suit under the Registration Act, the 
plaintiff could, it is argued, take advantage of any of the sections, 5th or 
7th or 8th, 14th, 18th or 19th of the Act of Limitation I cannot 
believe that this was the intention of the Legislature, noi do I think 
that Section 6 will bear this construction It appears to me that the 
period fixed by a special law is affected if not altered, when by viitiie of 
the general law of limitation the starting point is altered and the period 
IS made to begin on the cessation of the plaintiff’s disability Accord- 
ing to this contention the plaintiff is entitled to thirty days computed 
from the last-mentioned date instead of thiity days computed from the 
date of the order as provided m the Registration Act I am unable 
to accept the construction put upon the section in some of the cases 
[112] Behan Loll Mookerjee v Mungolanafh MookeT]ee (1), Reference 
under Forest Act of 1802 (2) and am clearly of opinion that the language of 
the section does not evince any intention to qualify the operation of the 
Registration Act in respect of the provision contained in Section 77 

With regard to the authorities I find a great fluctuation of opinion 
The most important and recent decision iB that of the Full Bench of 

Calcutta with reference to a case under the Act X of 1859 Being of 

opinion that that enactment was a Code complete in itself, the Court held 
that the provisions of Section 14 of the Limitation Act were not applicable 
to a suit brought under it Nagendro Nath Mullick v Mathura Mohun 

Parhi (3) In an earlier case the same Court arrived at a like conclusion 

with reference to Section 7 of the Limitation Act and some stresB was laid 
on the language of this section Oirija Nath Roy Bahadur v Patani Bibee 
(4) The Full Bench decision is in accordance with the principle laid down 
by the Privy Council in a case relating to a claim to recover confiscated pro- 
perty for which special provision was made by Act IX 1859 See Kery 
Kolitany v. Moneeram Kolita (5), Mohummud Buhadoor Khan v The Col- 
lector of Bareilly (6), Phoolbas Koonwur v Lalla Jogeshur Sahoy (7), 
Poulson V Madhusudan Pal Chcfivdhry (0) The present case is, I think, 
within the principle of these decisions On the other hand, there are 
certainly several decisions in the other sense including decisions of the 
Bengal High Court and of this Court In two of them a suit under the 
Registration Act was in question, Ni]abufoolla v Wazir Ah (9), Khetter 
Mohun Chuckerbutfy v Dmabaahy Shaha (10) Here there have been 
similar decisions with reference io the Forest Act and the Rent Act 
Reference undfr Forest Act of 1882 (2) and Kullayappa v Lakshmipathi 
(11), see however, In re Syed Mohidin Hussen Saheb (12) and Thir Singh 
V V enkataramier (13) Except the case in Oirija Nath Roy Bahadur v. 
Patani Bibee (4), no decision with reference to the provision for 
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disabilities was cited. I am unable to find any similar English case and 
this want of authority is, I think, significant, as there are several statutes 
[113] relating to public bodies and official acts prescribing special rules 
of limitation and not providing for disabilities (see Darby and BosanqueVB 
Treatise on Limitation in page 669). 

In my opinion the question submitted to us must be answered in the 
negative. 

This second appeal then came on for final disposal before Collins, 
C.J., and Shephard, J., and the Court delivered the following 

JUDGMENT (FINAL). 

The decree must be reversed and the suit dismissed with costs 
throughout. 
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APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Shephard. 


Ramasami Chetti (Plaintiff), Appellant v. Manoaikarasu Nachiar 
AND others (Defendants), Respondents.^ 

[20th, 21st August and 26th September, 1894.] 

Hindu latv — Mortgage of samindari lands by zamindaPs widow to secure her husband's 
debts — Appropriation of the assets of deceased toivards payment of his debts 

In a suit on a mortgage of lands forming part of a zamtndari, it appeared that 
the zamindar died without issue, being indebted to the plaintiff, and that his 
widow subsequently borrowed money from the plaintiff for her own purposes, 
including litigation successfully prosecuted by her to make good her claim to the 
estate The widow being pressed for payment executed the mortgage sued on 
and afterwards paid to the plaintiff two sums, being the proceeds of the sale of 
her husband’s jewels and of the execution of a decree in his favour realized after 
his death. These sums were appropriated to the payment of the widow’s debt by 
the mortgagee who, after her death, brought the present suit against the deceased 
zamindar’s mother then come into^ possession of the estate, his undivided half- 
brothers being joined also as defendants; 

Held (i) that the widow was entitled to mortgage the estate for the payment 
of her husband’s debts, and was not bound to discharge them out of income ; 

( 2 ) that the two payments by the widow of money belonging to the 
estate of the deceased zamindar should have been applied in liquidation of his 
debt. 

[R., .34 M. 188 (195)=8 Ind Cas 1072=21 M.LJ 320=9 M.L.T. 235=(1910) M. 
W.N. 79^; (1913) M.W.N. 275 (276).] 

Appeal by the plaintiff against the decree of Venkataranga Ayyar » 
Subordinate Judge of Madura (East), in original suit No. 36 of [Hi] 
1890, and a memorandum of objections by the defendants again&t the 
same decree. 

Suit to recover principal and interest due upon a hypothecation bond, 
dated 5th July 1888, and executed in favour of the plaintiff by one Thanga 
Nachiar, the widow of the late Zamindar of Pandalkudi, who had died 
without issue on 29th November 1887. It was stipulated in the bond that 
the obligor should pay? the principal sum on the 4th July 1889 together 
with interest at 12 per cent, per annum, and that in default of payment 
on the specified date compound interest should be paid. 


♦Appeal No. 151 of 1893. 
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Tbd oonuderatioDi of the iDBtrument $ued upon was made up of the 
principal and interest of debts contracted by the late zammdar, and the 
property subject to the charge formed part of his estate Thanga Nachiar 
had died before the institution of the present suit which was in the first 
instance brought against the mother of the late zammdai as sole defend- 
ant, it being averred that she was entitled to be and in fact was in posses- 
sion of his properties Subsequently his two divided step-brothers were 
brought on to the record as defendants by the orders of the Court 

The following were the issues framed m the suit — 

(1) Whether the items of consideration set forth in the hypotheca- 
tionj bond of 5th July 1880 were genuine debts due by the late Seemai- 
chami Taver or not? 

(2) Whether assuming they were so, Thanga Nachiar was undei any 
legal necessity to execute the hypothecation bond and whethei it is a 
bona fide transaction and is binding on the defendants? 

(3) Whether the sum of Rs 46,405-15-7 or any other and what Bum 
was received by the plaintiff from the estate of the late Seemaichami 
Taver during the life time of Thanga Nachiar, and whether the plaintiff 
was bound in the first instance to have given credit for Such sum towards 
the debt, if any, due by Seemaichami Taver as pleaded by the defendant'^ 

(4) Whether the provision in the hypothecation bond regarding com- 
pound interest is binding on the defendant? 

(5) Whether the plaintiff’s claim is in any view barred by limitation^ 

(6) What decree, if any, is plaintiff entitled to? 

The first and second issues were determined m favour of the plaintiff 
as also was the fourth, with regard to which the Subordinate [116] 
Judge quoted Chhah Nath v Kanita Prasad (1), and also referred to 
evidence which showed that the deceased zammdar used to pay to the 
plaintiff compound interest on the sums from time to time borrowed by 
him 

The third issue was dealt with in paragraphs 22 to 27 of the Subor- 
dinate Judge’s judgment It appeared that two payments aggregating 
Rs. 10,2OO-il-6 were made to the plaintiff after the death of the late 
zammdar and out of his estate These sums had been applied by the 
plaintiff towards the discharge of a debt due to him from Thanga Nachiai 
and not of that of the late zammdar, these debts, theietofore treated m 
his accounts aB one entire demand, being split into two w^th the object of 
effecting this appropriation. It ^as sought to be proved by the plaintiff 
that it was agreed between him and Thanga Nachiar or her agent that 
the payments should be appropriated m the above manner The Subordi- 
nate Judge held that such an agreement if it were made m fact was 
opposed to the principles of the Hindu law and would have the effect of 
defrauding the reversionary heirs, and accordingly held that the payments 
should be treated as made in discharge of the husband’s debt 

In the result the Subordinate Judge passed a decree for the plaintiff 
that the defendants do" pay him Rs 19,106-1-4, within six months and in 
default that the property in question be sold 

Against this decree the plaintiff and defendants respectively preferred 
an appeal and took objection under Civil Procedure Code, Section 561, on 
grounds which appear sufficiently for the purposes of this report from the 
judgment of the High Court. 

(i) 7 A «33. 
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Subramanya Ayyar, Bhaahyam Ayyangar and Desihachariar, for 
Sbe.'26. appellant. 

Parthasaradhi Ayyangar , Srirangachariar, Bhashiachariar and 

Appel- Thiruvenkatachariar, for respondents. 

JUDGMENT. 

Civil. 

Muttusami Ayyar, J. — This is an appeal from the decree of the 

IE M. 113. Subordinate Judge’s Court of Madura (East), in so far as it disallows 
appellant’s claim upon the hypothecation bond Z, dated the 8th July 1888. 
Respondents object to the decree so far as it allows his claim under Section 
561 of the Code of Civil Procedure. The plaint claimed Rs. 39,013-3-5, as 
principal and interest. Simple and compound, due under Exhibit Z, but the 
decree awarded Rs. [ 116 ] 19,106-1-4 only. The contention on appeal is 
that the difference, viz., Rs. 19,900 and odd, has been improperly disal- 
lowed and the objection taken by respondents is that the bond Z is 
not binding on the estate. 

The five issues upon which the parties proceeded to trial are Set 
forth in paragraph 5 of the original judgment, and the Subordinate Judge 
decided the first, second, fourth, and fifth in appellant’s favour, but on 
the third issue he upheld respondent’s contention and credited to the 
debts sued for two sums of money, viz., Rs. 3,905-3-6 and Rs. 12,295-8-0 
Whether the Subordinate Judge was right in doing so is what we have 
to determine in this appeal 

Appellant is a money-lender in the District of Madura. The first 
respondent is the mother of the last male owner of the hypothecated pro- 
perty, and she Succeeded to it on the death of his widow, Thanga Nachiar. 
The second and third respondents are the half-brothers and the reversion- 
ary heirs of the late male owner Seemaichami alias Sivagyanaswami 
Taver. 

Sivagyana Taver, commonly called the Pandalkudi Zamindar, 
borrowed from the appellant from time to time various sums of money. 
He borrowed first Rs. 6,761,-5-0 on a promissory note dated the 2l5t 
October 1884. On diverse occasions he since obtained loans from the 
appellant on 48 letters (F-1 to F-48) which, on a settlement of accounts 
made on the 27th April 1887, resulted in a balance in his favour to the 
extent of Rs. 17,542-14-7. The Subordinate Judge haS found that on the 
last mentioned date the debtor consolidated the two debts, executed the pro- 
missory note C and took back the prior promissory note and the 48 letters. 
Subsequently, Mangalasami Taver, his agent, borrowed Rs. 1,800 upon 
the authority conveyed by Sivagyana Taver by yadasts S to S-6. On the 
29th November 1887 the debtor died leaving him surviving a widow 
named Thanga Nachiar, the first respondent, his mother, and the second 
and third respondents, his divided step-brothers, Kottaisami Taver and 
Pandi Dorai. Thanga Nachiar desired, on her husband’s death, to enter into 
possession of his estate, but her attempt was resisted by the other members 
of the family who wished the Court of Wards to take up its manage- 
ment on plea of the widow’s youth and sex. Their opposition, however, 
failed and the Court of Wards declined to supersede the widow who assum- 
ed management in March 1888. During this quarrel she had occasion to 
borrow from time to time and the appellant accommodated her with loans 
and [117] as is alleged, probably took her side. She also borrowed monies 
for other purposes, and her own debts were considerable. On the 5th 
July 1888, she executed the hypothecation bond Z in favour of the 
appellant for Rs. 30,7404f-10* which was made up of Rs. 24,304-3-7 
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due under Exhibit C, of lls lj800 borrowed under yadasts (S Benes) and 
of Rs 4,636-4-3 interest due thereon The liypothecation bond 
provided for interest on the consolidated amount at 12 per cent per 
annum, and in default of payment, foi consolidating the interest and the 
principal at the end of each year It is in evidence that Sivagyana Taver’s 
estate yielded Rs 30,000 or Rs. 32,000 a >ear, that the peishcush, cesses 
and poruppu amounted to about 14,000, that the cost of establishment 
was about Rs 5,000, that the cost of repair and contingent charges 
amounted to Rs 1,000, that the amount paid to the first defendant on 
account of her maintenance was Rs 1,800 a year, and that the widow’s net 
income was about Rs 10,000 a year She had to incur an expenditure 
of Rs 6,000 or Rs 7,000 in connection with the dispute about her man- 
agement It IS also m evidence that she made payments to a large 
extent on account of her personal debts and placed part of the collection 
of her estate in view to their discharge undei the direct and immediate 
control of the creditor 

Among the sums of money so paid to and appropriated by the 
appellant there are admittedly two payments, vtz , (1) 12,295-8-0, (2) 
Rs 3,905-3-6, which require to be noticed The first item of payment 
represents the sale-proceeds of Sivagyana’s jewels and the second item 
represents the produce of a decree in favour of Sivagyanam realized after 
his death by his widow It was conceded by the appellant’s pleader that 
at the date of appropriation the appellant was aware that the first item 
was made up of the sale-pioceeds of Sivagvana’s jewels There is also 
reason to think that, in the circumstances of the case, the creditor had 
means of knowledge as regards the nature of the second item Upon 
these facts the Subordinate Judge has held that the two items formed 
part of the corpus of Sivagyana’s estate and that they ought to have 
been appropriated by the appellant to the debt due by the estate on 
the hypothecation bond He discusses the question m paragraphs 
22 to 27 of original judgment, and I agiee in the conclusion at which 
he has arrived The hypothecation debt was n charge on the estate, 
whilst it IS not proved for the appellant that monies borrowed by Thanga 
Nachiar were mostly other than her personal debts This being so, 
[118] what was recovered on account of the estate and what was realized 
by the sale of part of it ought to have been applied in its reduction, as the 
reversioners would otherwise be defrauded 

In the case before us the creditor knew that the monies formed part 
of the estate, and the Subordinate Judge finds, and properly, I think, that 
the appropriation was the result of collusion between the widow's agent 
and the creditor The splitting of tlie debts referred to by the Subor- 
dinate Judge in paragraph 25 of his judgment lends material support to 
this view of the facts Moreover, the decision of the Subordinate Judge 
is in accordance with the piinciple laid down by the Privy Council in 
Hutto Nath Rai Chowdhri v Randhir Singh (1) I disallow the first 
contention in appeal 

Another contention in appeal is that the Subordinate Judge ought to 
have awarded interest on the amount decreed from the date of plaint to 
date of realization, and I am of opinion that it must be upheld Appel- 
lant 18 entitled to interest on the amount decreed at the contract rate from 
the date of plaint to that of the decree, and at 6 per cent, per annum 
from the date of decree to that of realization The decree appealed against 
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must modified as indicated above with reference to interest and con- 
Sep. 26. other respects. The costs will be proportionately assessed. 

As regards the memorandum of objections, respondents object to the 

Appel- whole decree. 

The first ground of objection is as to the correctness of the Subordi- 
CiviL. Judge's finding on the first issue and he deals with it and the second 

and fourth issues in paragi’aphs 6 to 21 of his judgment. I agree in the con- 

18 M. 133 . elusions at which he has arrived. During the argument, respondents’ 
pleader pressed on us four objections to the finding, via?., (i) that there was 
a considerable interval of time betw^een the date on which document C 
was drawm up and the date on w^hich it was signed by Sivagyana; (ii) that 
the evidence of plaintiff s second witness Soinasundaram so far as it explains 
the delay is contradictory (iii) that several others who might have been 
called as witnesses have not been called; and (iv) that a sum of Rs. 1,800 
was twice included in the amount of debt entered in document Z. As to 
the first objection the evidence of Somasundaram affords satisfactory ex- 
planation. Although he made tw’o conflicting statements, h(‘ made the 
second [ 119 ] statement of his own accord and coiTected the first, and there 
is no sufficient reason to think that the discrepance is not due to defective 
memory consequent on lapse of time. There is further the (widence of 
plaintiff’s fourteenth witness as to the execution of C and it corroborates 
that of the second witness. It is true that certain persons who might have 
been called as witnesses have not been called But taking the evidence 
as a whole it is so cogent and varied that it is not possible to come to 
any other finding than that to wdiich the Subordinate Judge has come. 
The objection as to Rs. 1,807 being included twice over has no founda- 
tion in fact, and the appellant’s pleader has shown by reference to the 
accounts that it is founded on a misconception of certain entries in Exhi- 
bit 000. As regards the contention that there was no necessity for the exe- 
cution of the mortgage, there is evidence that the creditor insisted on the 
payment of Sivagyana’s debts due on the estate. Under Hindu law, a 
widow is at liberty to sell a portion of the estate to pay those debts, as the 
heritage she or any heir is entitled to consists of Sivagyana’s property 
less his debts, or is the aggregate of his property and his debts which are 
in the first instance payable out of it. A mortgage therefore in lieu of the 
sale of part of the estate is an act ordinarily beneficial to the reversioners 
unless special circumstances show that the intention w^as otherwise. The 
rate of interest provided by the mortgage is 12 per cent, per annum, and 
the provision for annual rests is w^hat her husband had entered into in 
some of instruments executed by him. As Thanga Nachiar was a young 
widow, she might have hoped to live long and to pay the interest every 
year as soon as her own debts were paid off. It must be remembered 
that she died in October 1889 while the document Z was executed in 
July 1888. 

It is next contended that she was hound to apply the income of her 
husband’s estate first in discharge of his debts instead of executing the 
mortgage. The net income is, under Hindu law, as administered in 
this Presidency, her own exclusive property as widow, and she is not 
bound either to save or apply it for the benefit of the reversioners. She is 
no doubt bound to pay her husband’s debts from it, because she had 
taken charge of the whole property left by him whilst her right of 
inheritance extends only to the property as diminished or affected by his 
debts. As between her and the reversioners she is entitled to say, ‘‘ I will 
pay my husband’s debts by the ^le of his property and take the residue, 
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“ [120] and I desire to keep the net income derived from it and to spend 
or invest it as I please.” I do not, however, desire to be understock as 
holding that slie is entitled to ignore the charges which are legally pay- 
able out of the gross income such as the peishcush and maintenance due 
to other members of the family and thereby add to the debt left by the 
husband so as to prejudice the reversion Applying these principles to 
the case before us, I am of opinion that the gross income less the charges 
she is legally bound to pav from it is her exclusive property as between 
her and the reversioners Another objection taken to the decree is that a 
personal decree has been passed against the first defendant This is founded 
on a misconstruction of the decree which rmly purports to give her the 
option of paving the deciee amount within six months if she desires to 
prevent the creditor from bringing tlie property to sale 

I would dismiss the memorandum of objections with costs The 
decree should, how^ever, be so varied as to grant the six months from the 
date of the appeal instead of the original deciee 

Shephard, J — By the decree in this case there is made payable 
to the plaintiff the sum due on the footing of the bond executed by the 
widow on whose death the defendants came into possession less the sum 
of Es. 16,200-11-6 which is found to have been received by the plaintiff 
The plaintiff appeals against the decree on the ground that this deduction 
ought not to have been made and also on the ground that interest up to 
the date of realization is not provnded for The defendants object to the 
whole decree on several grounds They contend that the whole basis of 
the suit is false, that the widow was under no necessity to execute the 
bond, that the bond comprises sums not really due and that interest at 
the contract rate ought not to have been allowed The contention of 
the defendants which goes to the root of the whole decree forms the 
subject of the first and second issues The debt secured by the widow’s 
bond was made up of tw'o sums, one a sum claimed in respect of a pro- 
missory note alleged to have been made by her late husband Sivagyanam, 
the other consisting of monies advanced to the widow heiself As to the 
former there is a mass of evidence, oral and documentary, brought before 
the Subordinate Judge to prove the promissory note was made by the late 
Sivagyanasamy undei the circumstances described That evidence was ac- 
cepted by the Judge, and there really was no attempt to meet it by counter- 
evidence The evidence as to the handwriting of [ 121 ] Sivagv anasamy 
stands uneontradieted I see no reason to think that the Judge w^as wiong 
in his finding on the fir-st issue w^th regard to the proimssoiy note It w^as 
not denied that the oihei sums which make up the consideration for the 
bond weie advanced to the widow, but it was said that they had been paid 
off on a settlement of accounts between her and the plaintiff This con- 
tention founded on a iiiiseonception of the evidence was sufficiently 
disposed of during the argument The more substantial contention was 
that the widow was under no necessity to hypothecate the propeity in 
which she enjoyed only a limited interest Sivagyanasamy died on the 
29tli November 1887, The bond w^^8 executed on the 5th July 1888 At 
the former date the treasury of Sivagyanasamy was empty On the 30th 
June 1888 there is evidence to show that about Rs 21,000 remained in 
hatid including the mohathala account It also appears from the evidence 
that the gross income of the estate was between 32 and 39 thousand 
rupees. The particular income for the year succeeding Sivagv ana’s death 
is not stated. Assuming that it was ^bout Rs. 35,000 gross, the net 
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1894 available income for the widow would seem to have been about 
Sep, 26. 11,000. With this income the widow had to face the debt due under 

-- * the promissory note exceeding Rs. 24,000 in amount. There is evidence 
Appel- which the Judge believes that the plaintiff pressed for the payment of 
LATE debt as well as the small advances made by him to the widow. 

Civil. Under these circumstances it seems to me the finding that the hypotheca- 

tion was made in good faith and under pressure of necessity is fully 

ISM. 113* justified. Nor do I think that the Judge was wrong under the circum- 
stances mentioned by him (paragraph 20) in allowing compound interest. 
These observations dispose of the defendants* objections. T think they 
should be dismissed with costs. 

The plaintiff’s appeal relates firstly to the sum allow^ed to the defend- 
ants on account of monies belonging to the estate of Sivagyanasamy which 
are found to have come into the hands of the plaintiff. The Judge has 
proceeded on the authority of the decision in Hurro Nath Rai Chowdhri v. 
Randhtr Singh (1). There can be no doubt that the plaintiff was well aware 
that the monies received by the sale of the jewels as well as those realized 
by the decree* were part of the estate w'hich the widow took from her 
[122] husband. His object clearly was, as the Judge finds, to secure him- 
self with regard to the sums he had advanced to the widow personally, 
and to throw the whole burden of the other debts on the estate. Tt was 
argued here that the former debts were also binding on the reversioners, 
but that was not the contention in the Court below'. Then it was said 
that the appropriation was the result of an arrangement betw'een the wndow 
and the plaintiff. It appears to me that the Judge was right in holding 
that the plaintiff ought to have applied the two sums, which came to his 
hands, to the liquidation of the husband’s debt. 

No reason was given for refusing interest from the date of the suit 
id] the date of decree and thereafter till realization. The decree should 
be modified by allowing the agreed rate till date of decree and further in- 
terest at 6 per cent, till realization. In other respects T w^ould dismiss 
the appeal with proportionate costs. 


18 M. 122. 

APPELLATE CIVIL. 

Before Mr. Justice Mniiusami Ayijar and Mr. Justice Shephard. 


Nxhasimha Charyflu and others (Defendants), 

Appellants v. Appa Rau (Plaintiff), Respondent.* 
f21st September, 1894.] 

Stamp Act — Act / of 1879, Section 51 (a) — Alloivance for spoiled stamps — IVhcthcr 
applicable to ordinary use in which a mistake has been made 

Section 51 (a) of the Stamp Act, which permits ap allowance being made for 
spoiled stamps, applies only to cases of accidental spoiling of the paper of which 
the stamp is made, and does not cover cases of the iise of the paper in an ordi- 
nary way, in which a mistake has been made. 

Appeal against the decree of M. B. Sundara Rau, Subordinate Judge 
of Ellore, in original suit No. 28 of 1892. 

♦ Appeal No. 58 of 1894. 
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The defendants in this suit executed a mortgage deed in favour of the 
plaintiff’s father, since deeeased, conveying certain immoveable property 
to him as a security for a loan of Us 12,000, it being provided that " the 
sum of Rs 12,000 should be repaid in twenty-four annual instalments, 
'I commencing with the 30th [ 123 ] June 1888, and that each instalment 
of Rs 500 should be accompained by the interest thereon at Re 1 per 
cent per mensem from date of bond to date of instalment ’’ 

The deed further contained the following clause — 

According to these instalments in ease of default in paxmcnt of 
the amount due on the date of any instalment, the total amount flue for 
that instalment, both on account of principal and interest, v^e will pay 
with additional interest thereon at Rs 2 per cent per mensem without 
any objection and will have it endorsed on the back of the bond ()1 the 
amount of this bond in paying the amounts of the principal and interest 
according to instalments in case of default of payment of instalments 
“ 1, 2 and 3, without reference to future instalments, we shall the 

whole (amount) at once and take this document 

The defendants paid the first two instalments, but made default in 
payment of three succeeding instalments The plaintiff thereupon brought 
this suit to recover the whole sum remaining due, i c , some Rs 18,000 
Subsequent, however, to the di awing of the plaint on stamped paper, the 
defendants paid to the plaintiff Jhe sum of Rs 2,771 

The defendants contended that the instalments 1, 2 and 3 specified in 
the deed had reference only to the first three instalments, but not to any 
subsequent ones, and further that the plaintiff might have recovered 
Rs 75, or at least some pait of the value of the stamped paper used for 
the plaint, under Section 51 of the Stamp Act 

The Subordinate Judge decreed in favour of the plaintiff and gave him 
costs calculated on the amount originallv claimed in the plaint, notwith- 
standing the defendants’ payment of Rs 2,771 made before the plaint was 
filed 

The defendants preferred this appeal 

Seahagm Aijyar and GopaJammi Agyangar, for appellants 
Krtahnasami Ayyar, for respondent 

JUJTGMENT, 

We agree with the construction placed bv the Subordinate Judge on 
the clause relating to default in payment of three instalments The 
suggestion that the clause provides only for the case of the first two instal- 
ments not being paid on the due dates is an unreasonable one and it is not 
supported by the language of the instrument 

We also think the Judge was right in charging the defendant [ 124 ] 
with the full amount of the co^ts calculated on the amount originally 
claimed in the plaint, notwithstanding that Rs 2,771 was paid before the 
plaint was filed It is said that the plaintiff might have recovered Rs 75 
or at least some paii: of the value of the stamped papers used for the 
plaint, and we are lefeired to Section 51 (a) of the Stamped Act and 
Section 54 

In our opinion. Clause (a) of Section 51 applies only to cases of 
accidental spoiling of the paper of which the stamp is made, and does 
not cover cases in which a person has used the paper in the ordinary way, 
but has made a mistake in using it Section 54 clearly has no applica- 
tion. 
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1894 point argued is that raised by the fifth ground of appeal. 

Sep. 21. There is clearly nothing in the nature of a penalty, for it is from date of 
default only that the higher rate is made payable. 

Appel- Another contention is that the Subordinate Judge was in error in 
LATE awarding 2 per cent, interest on all the overdue instalments. On the 
Civil. construction of the document we are of opinion that interest is 

payable at the enhanced rate only on the three instalments due at the 

18 M. 122. ^he suit, and not on the whole balance which fell due under the 

clause relating to the defaults of those instalments. 

The decree aw^ards further interest at 24 per cent, while the plaint 
asked for such interest at the rate of 12 per cent. only. No relief can be 
awarded in excess of what is asked for. We must therefore modify the 
decree by giving 12 per cent, up to date of decree and 6 per cent, from 
that date till payment 

The substantial question argued is whether there was a tender of the 
fifth instalment as alleged and consequently the suit was premature. The 
defendants’ case is that on 3rd June 1892 he tendered Rs. 755-10-8 for 
acceptance in satisfaction of the fifth instalment, and that the manager 
refused to accept it. He attempted to show that the sum was tendered on 
that day thrice over, at 5 p.m. again at 7 p.m. and lastly about 11 p.m. 
The first tender w^as made by the second defendant, and the other two 
by the first. There is no doubt evidence (Defence witnesses 1, 2, 3, 4, 
and plaintiff, witness 4) in proof of first tender The Subordinate Judge, 
however, characterises the evidence as false. The second defendant does 
not refer to the presence of the first witness. There does not seem 
to have been any necessity for the defendant to refer to the shroff to 
introduce him to the manager, [ 126 ] and it seems strange that 

he went to the shroff without an irsanamah. The most suspicious feature 
is that the alleged tendiM^ is not mentioned in the letter said to have been 
written by the other defendant on the same evening. The manager, 

supported by the duffadar, says that the second defendant never came at 
all on the 30th. Moreover, it is extremely doubtful whether the defend- 
ant had on that day the sum required. Even if there was such a 
tender, as is spoken to it, it w^as insufficient as it fell short of the amount 
due for the fifth instalment We are unable to say that the Judge was 
wrong in disbelieving the evidence as to the tender As to the second 
tender there is evidence of the two defendants and the clerk. The evi- 
dence of the latter does not impress us favourably Admittedly, he had 
nothing to do with the business. The other witnesses are interested and 
their story as to funds is open to grave suspicion, and wholly 

uncorroborated. Boyi Shetti, who is said to have lent them Rs. 400, is 

not called, and no accounts are produced either as to this sum or as to 
the sum realized by sale of grain. It is true that the manager admits 
that the first defendant came to him and had a conversation, and was 
told that the money could not be accepted unless the prior instalments 
w^ere paid. In this respect the manager was mistaken, for it was for the 
defendants to determine to what instalment the payment should be 
applied, and he had good reason for wishing to have the fifth instalment 
paid first, as otherwise the whole balance would become due. We cannot, 
iiowever, infer from the evidence that the manager refused absolutely to 
accept a tender which the first defendant promised to make. All that 
the manager admits is that the first defendant said he would arrange for 
the payment, not that he was ^eady and willing to make the payment 
then and there. We are Inclined to believe that the defendant had 

4 ^ 
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not really sufficient mone> with him It is in evidence that on the same 
evening after 7 pm fclie defendant borrowed ils 2(K) This strongly sup- 
ports the opinion of the Subordinate Judge 

As to the last tender it was really no tender as the manager had left 
the office The evidence of the defendants is extremely unsatisfactoiy 
We see no reason to disturb the findings of the Judge on the fourth, 
fiftli and sixth issues 

The decree will be modified in two le&pects as above obseived Othei- 
wise the appeal is dismissed Ihoportionate costs 


1894 

Skp. 21 


Appel- 

late 

Civil 


18 M. 122. 


18 M. 126. 

[ 126 J APPELLATE CIVIL 

Before il/r Justice Mxkitusarni Aij\fai and Mi Jiistnc Desi 


SljBBa Hav (Plaintiff), Appellant v Devi Siikttj 
(Defendant), Respondent.* [21st March and 27th Septcmbei, 1804 ] 

Mortgage — Part breach of contract by mortgagee — Contnact Ait — Ail IX of 1 H 72 , 
Section 39 — Rescission — Acquiescence — Suit by mortgagee fur interest due under 
the mortgage as regards the part fulfilled 

A mortgaged certain land to B for Rs 800 Uiidci the teims of ilic inuilg.igc 
deed B was lo pay Ks 500 of the advance to C in dischaigc of a iircvious 
mortgage executed by A in favour of C Of the balance of Rs 300 , B was lo 
retain Rs 200 in payment of a previous debt of A due to him, and the balance 
of Rs 100 was to be paid to A B paid the said Rs lOO, retained the Ks 200 , 
but neglected to pay the said Rs 500 to C , who sued A and recovered the deb' 
by attachment and sale of A’s moveable property After eight years fiom the 
date of the mortgage B brought a suit to reco\cr the interest due under the 
mortgage on Rs. 300 only 

Held, that under Section 39 of the Contract Act, A was entitled to cancel the 
contract of mortgage owing to B’s conduct, hut that he was bound lo give up 
the benefit he had received, zus , Rs 300 and pay interest thereon uj) lo the dale 
of cancellation B was not entitled lo treat the original mortgage as a mort- 
gage in force with all its stipulations for Rs 300 instead of Rs. 800 , and on 
that view to sue for interest alone. 

IR, 34 A. 273 ( 280)=9 ALJ 198=13 Ind Las 573, 3S M 114 (118)=9 Ind las 
289=21 MLJ 169=9 AFLT 28f)=(l911) 1 VWN 113, 10 Ind Cas 258 
^259^=9 ML!' 479= f 1911) 1 MWN 265, 14 Ind Cas 399 (400)=8 NLR 
7. 24 MLJ 479 (4S0) = 13 MLT J27=(1913) MWN 33S, 10 OC 69 (74). 
D., 10 C W N 932 (933) ] 

Second appeal against the deciee ol O Chandii Menon, Subordinate 
Judge of South Canara, in appeal suit No. 373 of 1892, confirming the 
decree of II Babu llau, District Munsif of IJdipi, in original suit No. 
103 of 1892 

The facts of the case appear sufficiently for the purpose ol this repoit 
from the judgments of the High Couit 

Pattabhirarna Ayyar and Madhava Rau, for appellant 

Narayana RaUt tor respondent. 

JUDGMENT. 

Best, J. — The mortgage bond executed by defendant in favour ol plain- 
tiiT was for a sum of Rs 800, of which Rs 500 were left with plaintifE to 
pay off a prior mortgage debt and of the balance Rs 200 are stated in A to 


* Second Appeal No 
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be the amount previously borrowed from plaintiff and the remaining Rs. 
100 as received on the date of A. * 

It appears that plaintiff did not pay off the prior mortgage, [127] 
who therefore sued the defendant, and recovered his debt by attachment 
and sale of defendant’s moveables. 

Plaintiff’s present suit is to recover the proportionate interest due on 
the Ks. 300 only for a period of eight years. 

I am unable to agree with the Lower Courts in holding that he is not 
entitled to this proportionate interest, cf. Chinnayya Hawutan v. 
Chidambaram Chctti (1); but I think the suit as brought has been rightly 
dismissed. 

Under the circumstances, the plaintiff must wait till he can sue for 
tlu‘ principal amount also, when the defendant will be able to set off the 
amount claimed bj him as damages for plaintiff’s failure to pay off the 
prior mortgagee. 

I would dismiss this appeal w'ith costs. 

Muttusami Ayyar, J. — The facts found in this caSe are (1) tliat by 
the instrument of mortgage the plaintiff was bound to pay Rs. 800, 
(2) that he paid the mortgagor onlv Rs B(X), (B) that he never paid Rs 
500 to a prior mortgagee as stipulated in the instrument, (4) that b} reason 
of his default the prior mortgagee sued the mortgagor, obtained a decree 
against him and recovered the sum from him. The Subordinate Judge 
considered that, owing to appellant’s failure to perform his part of the 
contract in regard to Rs 500, and of the respondent being compelled by 
his default to satisfy the prior mortgagee, the latter wiis not bound to 
perform his part of the contract to pay interest on Rs. BOO at the rate 
stipulated in the instrument of mortgage. Under Section B9 of the Con- 
tract Act, the mortgagor was entitled to cancel the contract of mortgage 
on the ground that the mortgagee by acting in contravention of his agree- 
ment incapacitated himself for performing it in its entirety. Though no 
less than eight years passed subsequent to the payment of the prior mort- 
gage by respondent, the appellant never attempted to tender Rs. "500 to 
respondent to keep the prior mortgage in force. Upon the facts found 
the Subordinate Judge obviously considered the original mortgage as 
lawfull> cancelled, and held that the stipulation therein as to interest as 
not being since in force. I am of opinion that he was right in treating 
the original contract as at an end. In putting an end to it, however, 
respondent was bound to give up the benefit he had received and to pay 
back Rs BOO with interest up to date of cancellation. Appellant might 
[128] have sued respondent to enforce this obligation and to recover 
tis. BOO and interest as damages on the securitv of the property. He 
was cleai’lv not entitled to treat the contract of mortgage for Rs. 800 as 

still subsisting after acquiescing in its cancellation by respondent for 

eight years and then bringing this suit to recover only the interest due. on 

Rs. 300 as due under the original contract. The only obligation which he 

can now enforce is the obligation to repay Rs. BOO with interest, which 
respondent w^as bound to pa> when he put an end to the mortgage as 
regards Rs. 5(K). He was not entitled to treat the original mortgage as 
a mortgage in force wdth all its stipulations for Rs. 300 instead of Rs. 800, 
and on that view to sue for interest alone. I would also dismiss this 
appeal with costs. 
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Before Mr Justice Muifuaami Ayyar and Mr, Justice Shephard 


See'ta Patta Mahadevi (Defendant), Appellant v Slj{yl'damma 
AND another (Plaintiffs), Respondents * [22nd August 

and 26th Septembei, 1891 ] 

Costs — H^hether an unsuccessful plaintiff w liable for costs unneicssanly tuctured by 
the defendant owing to his vakil*s negligence 

The costs which a defeated plaintiil should be required to pay arc those neces- 
sarily incurred by the successful party in the defence of the suit Costs cannot 
be deemed necessary if by reasonable diligence on the part of the defendant oi 
his pleader the expenditiiic of them could have been avoided 

Appeal against the deeree of N Swaminadlui Ay} ar, Subordinate 
Judge of Vizagapatarn, in original suit No 51 of 1892 

The facts of the case appear sufficiently foi the puipose of tins leport 
from the judgments of the High Court 
Pattabhirania Ayyar, for appellant 
Pespondents were not represented 
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JUDGMENT 


Shephard, J — This appeal relates to the costs which the Suboidinate 
Judge refused to allow to tlie defendant when dismissing L129J the 
plaintifif’s suit So tar as regards the vakil’s fee, the appeal must, J think, 
be allowed for the defendant’s vakil is at least entitled to the sum for 
which he has ceitified, that sum not exceeding a moiety of the full ad 
valorem fee. Witli legard to the othei costs incuued in connection with 
witnesses summoned bv tlie defendant, there is rnoie loom foi doubt It is 
.said that, as issues had been settled on all the questions of hiw and tact 
supposed to aiise on the pleadings, the defendant was bound to have Ins 
witnesses ready, and that, if anybody wms to blame, it wqis not the defend- 
ant’s vakil but the Judge, who ought to have discoveied that on the fact' 
of the plaint the suit as framed would not lie This contention appeals 
to me wholly unieasonable The costs which a defeated plaintiff should 
be required to pay should be only the costs necessaiily incuned by the 
successful party in the defence of the suit Costs cannot be deemed 
necessary if by reasonable diligence on the pait of the defendant or his 
pleader the expenditure of thdhi could have been avoided 

In the present case it was open to the defendant’s pleader to have the 
plaint rejected under the provisions of Sections 53 and 54 of the Civil 
Procedure Code That is the course which he ought to have adopted 
Instead of doing this he filed a written statement laising a vaiiety of 
defences but not raising the very poifit which has ultimately caused tlie 
shipwreck of the suit, and when the time came for settling the issues he 
again let slip the opportunity of pressing the matter on the attention of 
the Court It is said that it is the business of the Judge to peruse the 
plaint and to frame the requisite issues That is perfectly true, but it 
does not follow^ that the vakils on either side have no duty to perform It 
is, I apprehend, the clear duty of a party’s vakil to bring to the Judge’s 
notice any allegation on which he relies and to ask for the requisite issue 
If he overlooks the allegation and does not ask for the issue, and costs are 


* Appeal No f76 of 1893. 

489 



INDIAN i>BCISI0)4d, Nte^ sbRitsd 


18 M 

Sep. 26. 

Appel- 

late 

Civil. 


MM. 128 . 


U Mad. 130 




occasioned by the omission, it is his client and not the other party who 
ought to be saddled with them. In the present case it may be said that 
at the outset the fault lay with the plaintiffs; they launched a suit which, 
on the face of the plaint could not be maintained, I do not think we 
ought to assume that they acted in bad faith any more than we should 
assume that anything worse than negligence was imputable to the defend- 
ant’s vakil. Let it be assumed that on both sides there was a lack of skill 
and due care. The defendant is entitled to the costs so far as [ISO] they 
were occasioned by the plaintiff’s fault, but, as he is not by reason of that 
fault absolved from the duty of himself taking due care, he ought to bear 
the loss which by dint of such care lie might have avoided. To hold 
otherwise would be to make the plaintiffs answerable for the mistake of 
their adversary’s vakil. 

For these reasons I would decline to interfere with the Judge’s ruling 
as to the costs of witnesses, and dismiss the appeal. 

Miittusami Ayyar, J. — J am also of the same opinion 

As regards the vakil’s fee, the amount certified should have been 
allowed. It is less than the ad valorem fee, and the sum awarded by 
the Court below, viz., Rs. 25, is certainly inadequate. I would award the 
fee certified as received, 

I doubted if the Subordinate Judge was not also in error in refusing 
defendant’s costs incurred by taking out summons for his witnesses. It 
is true that it was necessary to take out these summonses when regard is 
had to the ground upon which the suit was ultimately decided. But the 
objection to the suit which eventually prevailed was not noticed either by 
the defendant’s vakil or by the Subordinate Judge when issues were 
framed. Though the vakil was certainly negligent in not pressing the 
preliminary objection at the first hearing and in not insisting upon its 
prior determination, yet as the Subordinate Judge also overlooked the 
defect and as the issues framed by him constituted the proximate cause 
for defendant’s taking out summons for witnesses with reference to those 
issues, I first doubted whether the party concerned should bo mulcted in 
costs which he incurred bona fide to be ready to prove the lecorded issues. 
As the defendant’s vakil contributed to the error on the part of the Sub- 
ordinate Judge, I think on further consideration that I cannot say that 
the ground upon which the Subordinate Judge exorcised his discretion in 
refusing costs was illegal. On taking time to consider the matter, I do 
not think that the Subordinate Judge’s ^prder on this point should be 
disturbed, as the Code leaves the adjudication of costs to the discretion 
of the Subordinate Judge, 

I concur in the decision proposed by my learned colleague. 
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[181] APPELLATE CIVIL 

Before Mr Justice Muitusami Ayyar 

Tirthasami (Counter-petitioner No 3), AppeJlarii j} Annappayya 
(Petitioner), Respondents * |8th and V2th November, 1094 ] 

( odr of Civil Procedure— Act XIV of 1882, Section iS^Act VI of 1892, Satwn 4— 
Proceedings in execution — Dismissal of petition for default 

The dismissal of a petition for execution for default does not liar a fresh 
application, Section 158 of the Code of C ivil Procedure being inapplicable, since 
by reason of Section 4 of Act VI of i 892 , it does not apply to jiroceedings m 
execution Dhonkal Singh v Phakkar Singh (15 A 84), Hajrat AkramniAj^a 
Begam v Valiulnissa Begam (18 B 429) and Delhi and London Bank v On hard 
(4 I A 127) followed 

[R. 13 CL J 532 ( 554 )-ll fnd Cas 385 ( 386 ) ] 

Appeal against the order of W C Holmes, Disfciici Judge of Soutli 
Canara, presented against the order of U Biibu Rau, District Munsif of 
Udipi, in execution petition No. 311 of 1892 

The facts ot the case appear sufficiently lor the puipose of this lepoit 
from the judgment of the High Couit 

Ramchandia Rau Saheb, for appellant 
Madhava Rau, for lespondent 
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JUDGMENT 


This was cin application foi execution o-i tlie dcciee m uiiginal suit 
No 121 ot 1882 on the file of the Distiict Munsit ot ITdipi in the district 
of South Canara The appellant is the lepfesentative ot the Pultige Mutt 
at that station, and respondent, Annappaxa, is the executiori-ci editor 
The deciee was passed against appellant’s piedecessoi, but on his dismissal 
from his office and on appellant’s succession to the office, lespondcnt 
attempted to execute it against the later The District Munsif refused 
the execution, but on appeal the Judge held that execution should be 
granted if respondent showed in execution proceedings that the decree 
debt was one contracted for pin poses of the Mutt Erom this order respon- 
dent pieterii‘d no second appeal iiiid it became final The application for 
execution in which the above ordeis were made was not furthci proceeded 
with 

[ 132 ] Meanwhile, execution" w as takiui out bv oilier decice-holdcis 
against the appellant and similar oideis weie passed by the District 
Munsit and by the Judge In one ol them, m whieh one Budan Salieb 
was execution-creditor, there was a second appeal 

As reported in Suduuha v Budan (1) the High Courl held m that 
case that the decree should be executed against appellant unless he set it 
aside by a new suit foi fraud and collusion Theicupon, appellant 
instituted suits to set aside several decrees passed against his piedecessoi , 
and brought original suit No 334 of 1882 against respondent in Septernbei 
1889 The District Munsif dismissed the suit, and in December 1891 the 
Judge confirmed the decision in appeal suit No 441 of 1889 From this 
decision, a second- appeal is still pending. 


^Appeal against Order No 114 of 189J 
(1) 9 M.\ 3 o. . 


m 



1894 

Nov. 12. 


Appel- 

late 

Civil. 

18 M. 131. 


18 Mad. 133 Indian decisions, new series [VoI. 

Meanwhile, another application for execution of the decree in original 
suit No. 121 of 1882 was made in No. 455 of 1889. The District Munsif 
called upon respondent to prove that the decree debt was binding on the 
Mutt and allowed him time for that purpose till the 28th June 1890. 
However respondent produced no evidence, and the District Munsif dis- 
missed his petition for execution. On the 14th August 1893, respondent 
again applied for execution by attachment of immoveable property. In 
support of his claim, he alluded to the order of the High Court in the 
execution of Budan Saheb’s decree in original suit No. 384 of 1888 
brought by appellant against respondent, and to the dismissal of that suit. 
Appellant opposed this application as barred by the order on respondent’s 
former application, which was passed in No. 455 of 1889. The District 
Munsif observed that that order operated as a decree under Section 2 of the 
Code of Civil Procedure, and barred the present application. On appeal, 
the Judge considered that the mere striking off of the application did not 
amount to an adjudication, that the order granting time to prove that (he 
debt was binding on the Mutt was not one passed under Section 158 of 
the Civil Procedure Code, that appellant was under no obligation to 
produce his evidence, and that he was therefore not barred from renewing 
his application for ex(^cution. It is contended on second appeal that the 
order dismissing the application for execution No. 455 of 1889 was passed 
under Section 158, Civil Procedure (3ode, and that it precludes, under 
fl33] Section 13, Civil Proc(‘dure Code, anv fresh application for execution 
of the same decree. 

1 agree in the opinion of the Judge tliat the dismissal of a petition for 
execution for default does not bar a fresh application. The Judge states that 
Section 158 is inapplicable, be^jause the order on the prior application does 
not purport to have been made under that section, and that there is 
nothing to show^ that time was granted at the instance of the respondent. I 
also think that Section 158 is inapplicable, but I prefer to rest m\ opinion 
on the general ground that by reason of Section 4 of Act VI of 1892 — 
nothing in Chapter VII or XIII of the Code of Civil Procedure applies to 
proceedings in execution. It was held by the Full Bench of the Allahabad 
High Court in Dhonkal Singh v. Phahhar Singh (1) that when an execution 
case is struck off the file or dismissed upon a ground other than a distinct 
finding that the decree is incapable of execution, or that the decree-holder’s 
right is barred by limitation, or b\ any other law, or on some ground 
touching the merits, its dismissal whether termed as dismissal for default 
or as struck off the file does not operate to bar a fresh application for 
execution. 

In Hajrat Akramnissa Begam v. Valhilnisaa Begum (2) the High Court 
of Bombay held that while there is no statutory authority for restoring to 
the file an application for execution which has been once dismissed for de- 
fault, the order of dismissal is ineffectual to bar a subsequent application 
for execution. In Delhi and London Bank v. Orchard (3) the Privy 
Council held that an order refusing an application to execute a decree is 
not an adjudication within the rule of res judicata. The real question is 
whether the order of the District Judge that respondent’s right to execute 
the decree against appellant can only be recognized on proof that the 
decree debt is binding on the Mutt is still in force, and whether it bars 
execution until the condition mentioned therein is complied with. I 
must answer the question in the affirmative. That the order in question 

(i) 15 A. 84. '(2)^ 18 B. 429. (3) 4 l A. 127. 
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was made is not denied That it became final is also admitted It is 
olear that A\hatever older the High Couit made m execution of Budan 
Saheb’s decree cannot affect the respondent who was no jairty to that 
order The former order being then still in force, it must be complied 
[ 134 ] with and the decree could not be execvuted as if it bad no existence 
It 18 open to respondent to appl} for a rcMew of that oiftei and to have 
it vacated It is suggested that b> instituting original suit No *AM of 1880 
respondent waived the benefit of the pievious older and that he is not 
now at liberty to fall back upon it But the suit and the older aie not 
necessarily inconsistent with each othei The judgment may not be tainted 
by fraud and the debt may yet not bind tbe Mutt I am unable to liold 
that, as a matter of law, there was a waivei I am tbereforc ot opinion 
that, so long as the oidei of the Distiict Judge is legally m force, execu- 
tion must be refused unless the condition mentioned in it is complied with 
On this ground I reverse tbe older of the Judge and resloie that of tbe 
District JVJunsit In the special circumstances ot tbe case, eacli paity 
will bear his costs here and in the Lower Appellate Oourt 
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Befoie M) Juntice Mail lunami Ayijai 


SuainuAYCDU (Defendant), Pctiiionci v Adixauayldu 
(Plaintiff), Jiespoudent ^ 

[l2*2nd Octobei and 8th November, 181)4 ] 

Piirlncrsktp — /Idvancc made by one partnet lo another in respect of the latUi's ^liaie 
oj a partnership debt — W^hether a mit for tontnbution lies 

A and B were pailncrs A decree w'as passed against thtan fui I lie paynierU uL 
a certain debt, each partner being liable for the whole sum and being bound to 
indemnify the other against the payment of more than his share A paid B’s 
share as well as his own and brought a suit against B foi contribution B 
contended that that A’s claim, being in respect of a partnership ti ansaclioii, ought 
to be adjusted when the partnership account was settled, and that the suit did 
not he 

Held, that the advance made l)> A to B by paying his share was not an 
advance to the partnei shiji, but to the other paitner in respect of what he had to 
contribute, aud that, consequently, A was entitled to contribution from B 
[R. 32 M 7(y = M L J 10=4 "M L T 456, Com, 32 M 203=4 M LT 475 | 

Petition pinying the High Court to revise the decree of V Lukshmi- 
narasimham P.iiitulu, District Munsif of INfasulipatam, in small cause 
suit No. 1866 of 1092 

[ 138 ] The facts of the case appear sufhciently foi the purpose of 
this report from the foregoing and fiom the judgment of the High Couil 
Venkatarama Sarma, for petitioner 
Pattabhirama Ayyar, for respondent. 

JUDGMENT 

The plaintiff and the original defendant were partneis The former 
paid the amount due by the latter under a decree passed in original suit 
No 911 of 1890 Thereupon he brought the present suit in the Small 


♦ Civil Revision Petition Nd 690 of 1893. 
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Cause Court for contribution. It was contended for defendant that the 
suit did not lie, and that the claim is one which ought to be adjusted when 
the partnei-ship account is settled. The District Munsif decreed the 
claim. 

It is urged on revision that the suit does not lie and is not cogniz- 
able by a Smalt Cause Court. It is no doubt a settled rule of law that 
advances made by one partner to the partnership concern can only result 
in matters of account and cannot be made the subject of a separate suit. 
But to this general rule there are exceptions when advances are made by 
one partner not to the partnership concern, but to the other partner in 
respect of what he is to contribute to the joint capital, as in French v. Sty- 
ring (1); or when two partners boiTow from a bank on their joint promis- 
sory note and apply the money borrowed to the partnership concern and 
one of the partners is compelled to pay more than his share of the debt, 
the transactions have been considered to be separate and altogether 
dehors the partnership, and as such capable of sustaining an action for 
contribution. The present case is governed by the same principle. 
Under the decree each partner was bound to pa\ the whole decree debt 
and bound to indemnifv the other against the payment of more than his 
share. This cannot be considered as a partneiship transaction (see 
Sedywich v. Daniell (2) The petition cannot be supported and is dismis- 
sed with costs. 


18 M. 136. 

[136J APPELLATE CIVJL. 

Before Sir Arthur J, H. FoUins, A7., Chief JasticCt and 
Mr, Justice Shephard, 


Minaksiiisi’nduum PiLLAi (Defendant No! 4), Appellant v. 

Ayyathorai (Plaintiff), Respondent.^ 

[11th January and 22nd October, 1894. J 

Malicious prosecution — Prosenttion by a Police Constable — Whether acting in his 
official capacity or not — Malice 

A Police Constable, who is in effect the prosecutor and not acting merely in 
his official capacity, who does not take reasonable care to inform himself of the 
truth of the case and who docs not honestly believe in the charge preferred by 
him and is actuated by an indirect motive in preferring it, is liable in a suit for 
damages for malicious prosecution. 

IR., 34 A. 273 (280)=9 A.L.J. 198 (203)=U Ind Cas 573 ) 

Second appeal against the decree of J. W. E. Dumergue, District 
Judge of Madura, in appeal suit No. 416 of 1892, reversing the decree of 
A. David Pillai, District Munsil of Tirumangalarn, in original suit No. 256 
of 1891. 

The facts of the case appear sufficiently for the purpose of this report 
from the finding returned by the District Judge. 

Mr. K, Brown, Suhramanxa Ayyar and Sundara Ayyar, for appellant. 

Sanharan Nayar, for respondent. 


(I) 2 C.B.N.S. 365 . 


♦ Second Appeal No. 863 of 1893. 

(2) 2 H. & N. 319 - 
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ORDER. 

The first question, which does not seem to be prominently brought 
to the notice of the District Judge, js wliether the appellant, the Con- 
stable, was in effect the prosecutor in the case or whether he was only 
acting in his official capacity The first bianch of the first issue was 
evidently based on this question But the l^istrict Judge only notices 
“it in the introductory part of his judgment We must observe that in 
considering this question as also the other questions arising, the District 
Judge must confine himself to the evidence before liim, and must not 
be influenced by the Magisrate’s opinion or depositions taken befoie him 
and not made evidence in this case 

.. [137] “ In respect of the other questions arising in the case the 

issues as framed do not raise them in the proper form The proper 
“ issues are those stated in the summing up in Ahrath v Norih-Eastcrn 
Railway Company (1) Assuming that the District Judge finds the 

first-mentioned issue in the affirmative, we must lequcst him to return 
findings on the other three issues as stated in the case cited 

“ The findings are to be returned within one month from the date of 
the receipt of this order, and seven days will be allowed for filing object 
tions after the findings have been posted up in this Court 

In compliance with the above order, the District Judge submitted the 
following finding — 

FINDING. 

“ The leading facts of the case are that the house of one Shanmuga 
“ Velayudam Pillay in Tirumangahim was broken into on the night of the 
“ 28th April 1889, wdien jewels valued at Rs 500 were stolen The plaint- 
“ iff in the suit and two others were arrested by the fourth defendant, 
“ who is the Station-house officer of Tirumangalam, on the 10th May 
“ 1890 The plaintiff was charged with abetment of the offences of house- 
“ breaking and theft, and w^as discharged bv the Second-class Magistrate 
“ of Tirumangalam in Calendar Case No 55 of 1890 The plaintiff then 
“ sued to recover damages from the fourth defendant among others for 
“ malicious prosecution 

“ 2 The first question on which I am directed to return a finding is 
“ whether the foOrth defendant, the Station-house officer, was in effect 
“ the prosecutor or whether he was acting in his official capacity With 
“ regard to the first branch of this question, I think the record leaves no 
“ doubt that the fourth defendant was really the prosecutor No accusa- 
“ tion had been laid against the plaintiff specifically by the complainant, 
“ the plaintiff was arrested by the fourth defendant on information said 
“ to have been given by one Andravana Chetty (eighth witness for plaintiff) 
“ more than a year after the commission of the alleged offences and five 
“ months after the fourth defendant had recommended that the case 
should be struck off, as it was useless taking any further steps in the 
“ matter; and when the plaintiff applied for bail the application w'as 
“ opposed by the [138] fourth defendant, not by the complainant The 
“ complainant was made the first defendant in the suit and was examined 
“ as the first witness for the defence He opposed an application made 
“ by the plaintiff for a transfer of the criminal case to the file of another 
“ Magistrate, but on the other points he makes the following statements: 
“ *I never implicated the plaintiff in the case nor did I even supect him 

(i) LR II QP'D. 4 f^o ( 444 ) 
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* ‘I never complained to the Police or the Magistrate that the plaintiff 
‘ ‘was one of the thieves or that I suspected him. ... I never 
‘ ‘opposed the application for bail presented on behalf of the plaintiff.’ 

‘ The charge sheet (Exhibit E) was prepared by the fourth defendant on 
‘ the nth May 1890, and with the exception of the occurrence report of 
‘ the 10th May 1890 (Exhibit D) also prepared by the fourth defendant, 

‘ this was the first time that the plaintiff was accused. Under these 
‘ circumstances I find on this part of the first question that the fourth 
‘ defendant was in effect the prosecutor. 

“3. It follows from this finding that in my opinion the fourth 
‘ defendant was not acting only in his official capacity \o doubt the 
fourth defendant was bound, as a Police officer, to detec^t offenders 
‘ and bring them to justice, and hence it is now argued that he was 

* really acting in his official capacity. But in the first place it seems 
‘ to me that Police officers are protected against suits brought against 
‘ them for acts done in their official capacity only by Section 43 of Act 
‘ V of 1861, which provides that a Police officer is entitled to a decree 
‘ if he shows that any act in respect of which he is sued was done under 
‘ the authority of a warrant issued by a Magistrate. In this case the fourth 
‘ defendant w^as certainly not acting under such authonty. Then in the 
‘ next place it is expressly declared by Section 23 of Act V of 1861 that it 
‘ is the duty of a Police officer to apprehend persons ‘ for whose apprehen- 
‘ ‘sion sufficient ground exists.’ Unless sufficient ground does exist, 

‘ then it appears to me that a Police officer cannot be said to be acting 
‘ in his official capacity, but under colour of his official capacity. Hence 
‘ I would submit that unless the findings on the remaining issues show* 

‘ that the fourth defendant had or in good faith believed he had sufficient 
‘ ground for arresting and prosecuting the plaintiff, he was not acting 
‘in his official capacity. 

“ 4. The next question on wdiich I have to return a finding is [439] 

‘ the first propounded in Ahrath v Norih -Eastern Baihvay Company (1). 

‘ Did the fourth defendant take reasonable care to inform himself of the 
‘ true state of the case? On this issue the plaintiff has proved that the 
‘ fourth defendant himself reported on the 9th December 1890 (Exhibit 
‘ G), after months said to have been occupied in investigation, that he 
‘ had failed to detect the real culprits and that it w*as useless to take 
‘ further steps. Notwithstanding this fact, the fourth defendant might 
‘ have obtained trustworthy information subsequently to his report. But, 
according to his own case, the only person from wdiom he could have 
obtained any information justifying the arrest and prosecution of the 
‘ plaintiff was Andravana Chetty, and Andravana Chetty examined as 
‘ the plaintiff’s eighth witness, sw'ears that he never gave the fourth 
‘ defendant any information on the subject This evidence is contradicted 
by an acting Head Constable, who is the second w itness for the defence, 

‘ and the fourth defendant has proved that Andravana Chetty is a thief. 
If he had acted solely on information given him by a disreputable and 
discreditable individual, he cannot be said to have taken reasonable 
care, but it would be a fair argument that he verified the statements 
made and actually found the plaintiff dealing with the stolen property. 

‘ The stoiy of the plaintiff’s arrest must therefore be examined. Accord- 
‘ ing to the second witness for the defence Andravana Chetty came 
to the police station at 3 p.m. on the 10th May and said he had seen 
the plaintiff and others dividing^ the stolen jewels in a certain manta- 

(i) L.R. II QB.D. 440 (444). 
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pam, miles distant from the police station The fourth defendant 
and the second witness for the defence and others reached the manta- 
pam at 5 p M and found the plaintiff and his confederates still in the 
act of weighing and dividing the jew^els There were admittedly only 
nine articles of jewellery, and it is repiesentcd that more than 2 hours 
“ were occupied in weighing and dividing those articles This story is, 
in my opinion, altogether incredible, and I think it also incredible 
that the plaintiff, a village officer, was found making a division of stolen 
property, a year after it had been stolen, in a place which must have 
been open to public view or the transaction could not have Vieen observ- 
'* ed bv Andravana Chetty Besidi‘s the inherent [ 140 ] incredibility of 
this account, the plaintiff’s second, third and fourth witnesses depose 
that the plaintiff was arrested neai the Sub-Registrars office, which 
is also known as Poochy Nadan’s Chawadi, m Tirumangalam Since 
then, the statements made by and on behalf of the fouith defendant as 
to the plaintiff’s arrest are, in my opinion, false, and since the plaintiff 
was not arrested at a mantapam miles from Tiiumangalam, I think 
the statements that Andravana Chetty gave information which led 
to the arrest at the mantapam is also false Hence I find that the 
fourth defendant so far from taking reasonable care to inform himself 
of the true state of the case made no enquiry and did not act on any 
information, but acted with a total want of reasonab'ie and probable 
'* cause. 

“ 5 The third question is — Did the fourth defendant honestly believe 
“ the case which he laid before the Magistrate? (Abrath v North-Eastern 
“ Baihraff Company (1) ) Tn respect of this issue it is proved in evidence 
'* that no suspicion w^as entertained against the plaintiff until the 10th 
** May 1890, the day he was arrested But the fourth defendant’s report 
“ of the 9th December 1090 (Exhibit G) filed by the plaintiff proves more 
It shows that the result of the enquiries made by the fourth defendant 
“ from the date of the offences (28th April) to the date of the report was 
“ that the greater portion of the stolen pioperty had been recovered 
through one Shonia Pillay, the father-in-law of the complainant, and that 
'* the complainant himself was conniving at the acts of his father-in-law 
" and suppressing information Clearly, therefoie, it was not the plaintiff 
** that the fourth defendant then suspected of abetment and he was 
“ guilty of falsehood in attempting to repudiate his report I have already 
found that he acted without itjasonable or probable cause, and that the 
*' reasons he has assigned for prosecuting the plaintiff are false The only 
“ inference which can, in my opinion, be drawn from the circumstances 
“ is that he did not honestly believe the case he laid before the Magistrate 
to be true, but knew it to be groundlesB. 

“ 6 The last question is — Was the fourth defendant actuated by 
any indirect motive in preferring the charge (Abrath v North-Eastern 
" Railway Company (1) ) or, as the same question is stated on page 443 
“ of the case cited, — Was he actuated by malice, that [ 141 ] is to say, 
" was he actuated by some motiv^e other than an honest desire to bring 
“ a man whom he believed to have offended against the Criminal law to 
lustice Here it is argued that no malice was alleged and none proved. 
But the action itself was an action for malicious prosecution As to 
*' proof there is certainly no direct evidence of any w^eight, but according 
*' to the Indian Pjvidence Act (Section 4) a fact is said to be proved if 
*' the existence is so probable from nyitters under consideration, that a 

(i) LR II Qnn 440 (444) 
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lSf4 * pfudent man ought, under the circumstances of the particular case, to 
Oct. 22 . ** upon the supposition that it exists. It must, therefore, be seen 
whether this probability exists in the circumstances of this case. 
Appel- ** According to the second form of the present issue quoted above, malice 
LATE ** consists, in such a case as this, of some motive other an honest desire 
Civil, ** bring a man, who is believed to liave offended against the Criminal 

“ law to justice, and Jirett, M 11. (same case, page 448) defined a mali- 

16 M* 136* cious intention as ‘ not the mere intention of carrying the law into 
“ ‘ effect, but an intention which was wrongful in point of fact.’ If, af 
** it seems to me, tlie fourth defendant acted without reasonable or 
** probable cause, and if, as it seems to me, he did not honestly believe 
“ the case which he laid before tiu* Magistrate, then lie could not have 
“ believed that the plaintiff had offended against the Criminal law and 
“ he could not have been actuated by an honest desire to bring the plaintiff 
** to justice, but must have been actuated by some indirect motive, 
“ that is to say, in the words of Cave, J., already quoted, by malice. To 
** institute a groundless prosecution, knowing that it is groundless, is 
acting not in furtherance of justice, but with an intention wrongful in 
“ point of fact. Therefore, the answer T would submit to the last ques- 
“ tion is that the fourth defendant was actuated by an indirect motive, 
‘‘ that is to say, malice. 

“ 7. To sum up these findings they are — 

(1) That the fourth defendant was in effect the prosecutor 
and not only acting in his official capacity. 

“ (2) That he did not take reasonable care to inform himself of 
the true state of the case. 

'' (3) That he did not honestly believe the case he laid before 
the Magistrate. 

[ 142 ] “ (4) That he was actuated by an indirect motive in preferring 
the charge.” 

This second appeal came on for final disposal, and the Court delivered 
the following 

JUDGMENT. 

We must accept the finding. We cannot say that the Judge dealing 
with the whole evidence has omitted to take into account that the burden 
of proof was on the plaintiff. 

The appeal is dismissed with costs. 

18 M. 142=5 M.LJ. 34. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best, 

Naoamoxey Mudaliar (Defendant)^ Appellant v . Janakiram 

Mudali.mi (Plaintiff), Respondent.* f7th August, and 
5th December, 1894.] 

Letters Patent^^lause 12 — Whether an order under this clause may form the subject 

of an issue for trial in the suit. 

The legality of an order granting permission to institute a suit under clause 
12 of the Letters Patent may form the subject of an issue for trial in the suit so 
instituted. 

|R. 27 M. 157 (159).] 

♦Original Side APPeal No. 34 of 1893. 
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Appeal from the decree of Shephard, J , Hitting on the original side 
of the High Court in civil suit No. 391 of 1892. 

This was a suit for redemption of a mortgage Leave to sue under 
clause 12, Letters Patent, was granted, but a preliminary issue wa$ taken 
as to whether the Court had jurisdiction in the case, the mortgage pro- 
perty being alleged to be bejond the Court’s local jurisdiction This 
issue was decided against the defendant on the ground that the leave to 
sue stood uncancelled. The defendant preferred this appeal 
Sivagnana Mudaliai, for appellant 
Snhrarnanyn Ayyar, for respondent 

JUDGMENT 
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Best, J — This ip un appeal against the order of Mr Justice Shephard, 
deciding against the defendant, the preliminary issue “ whether this Court 
has jurisdiction in the case, the mortgaged [143] property being alleged 
“to be situated bejond the Court’s local jurisdiction 

The learned Judge says, “ In the face of the leave which stands uu- 
“ cancelled I must decide for plaintiff 

The cases cited before the learned Judge appear to have been DeSouza 
V Coles (1) and Vyihehfu/a yfudelly v Cundasawyny Mudelly (2) 

In the former it was held that an appeal lies from the decision of a 
Judge refusing an application made under Clause 12 of the Letters Patent 
for leave to institute in this Court a suit on a cause of action which arises 
m part onl^ withm the local limits of this Court’s jurisdiction In 
Vythehnga Mudelly \ Cundasawmy Mudelly (2) it was held that where 
such an application was refused by one Judge, it was not proper for 
another Judge in Chambers to grant the application when renewed on 
precisely tlie same grounds. 

The above two decisions aie authority for the propositions (1) that 
an order of a Judge refusing an application under Clause 12 of the Letters 
Patent is appealable, and (2) that such order of lefusal by one Judge can- 
not be superseded b^ another Judge in Chambers But neither of them 
IB in point when the question is whether an older granting permission to 
institute a suit under C'lause 12 may form the subject of an issue for trial 
m the suit so instituted 

In the present case the leave to sue was granted by the Registrar in 
exercise of the power conferred on him under Sections 637 and 652 of 
the Code of Civil Procedure “ and all other powers thereunto enabling,” 
see Appendix 1 of the rules published m the Fort St Oeorge Gazette 
Supplement, dated 16th June 1891 

The order was passed ex parte without even issue of notice to the 
defendant 

Under these circumstances it seems to me that defendant was enti- 
tled to take the objection in his answer to the plaint, and that the question 
IS one that should be decided as an issue in the suit 

I would, therefore, allow this appeal and setting aside the order of 
the learned Judge, remanded the issue for disposal on the merits 
The cost of this appeal will abide and follow the result 
Muttusami Ayyar, J — I concur. 


(t) 3 MHC.R. 384 


(2) 8 M HCR 21. 
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[IM] APPELLATE CIVIL. 

Before Mr. Juetiee Muitueami Ayyar and Mr. Justice Shephard 


PULLAYYA {Defendant No. 3), Appellant v. Kamavya (Plaintiff), 
Respondent.^ [22nd August, 1894.] 

Code of Civil Frucednre — Act XJP of Sections 316, 318 — Execution of decrees — 
Delivery of unmozeable property in posyes^iion of judgment-debtor — Suit by 
assignee of purchaser at Court sale for possession — Limitation. 

The puixhabcr at an execution s«ile of a house, of which the judgnient-debtor 
was in possession, sold it, agreeing at the same ume to obtain the sale certificate 
and to deliver possession of the house After more than three years had expired 
he applied for the certificate, which, however, was refused on the ground that his 
application was time-barred On the puichaser’s death Ins widow made a second 
application which was granted. In a suit by the purchaser’s vendee to recovfi 
possession, she set up a title thereto under a sale by the original ownei (the 
nidgment-dcbtor ) to herself and others cxcciiled mcM'e than ihiec years after the 
Court sale: ^ 

Held that, since the execution purchaser would be barred, the plaintift wa> 
equally barred. Arumuga v. Chockahngam (15 M. 331), followed. 

[R.. 25 B. 275 (279); M C fiI8 (682) (F.B.)=cS CW.N. 476.] 

Second appeal against the doevt'e of Al. D. Bell, District Judge ot 
Quddapah, in appeal suit No. 107 of 1892, modifying the decree of T. R. 
Malhari Rau, District Munsif of (fuddapah, in original suit No. 16 of 
1801. 

The tacts ol the case appear suRiciently tor the purpose of this report 
from the foregoing. 

Parthasarathi Ayyangar and Jagarau Pillot, tor appellant 
Ranutchandra fiau Saheh, for respondent. 


JUDGMENT. 


Here the judgment-debtor was in possession at the date of the sale 
and is now defendant Plaintiff bought trom the puivliaser at the Court 
sale and can be in no better position than his vendor. Nothing was done 
upon the writ of possession issued at the suit of the vendor’s widow The 
execution purchaser would be barred and tlicielore the plaintiff is equally 
barred (Arumuga v, Chockalingam (1) ). The decision in Kishori Mohun 
[ 145 ] Roy Chowdhnj v, Ch under Nath Pal (2) is distiiiguislied by the 
fact that in that case there was tounal delivery We must reverse the 
decree and we dismiss the suit with costs throughout. 


18 M. 145=5 M.LJ, 44. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Shephard 


Parvatipayamma (Defendant), Appellant v. Uamakrishxa Uau 
(Plaintiff), Respondent.' [12th. 16th and 26th October, 1894.] 
Hindu lazo— Adoption— Estoppel by conduct 


A childless Hindu widow, aged 19. agreed with the plaintiff’s father to adopt 
the plaintiff, stating that her husband, who died at the age of 12, had given hei 


* Second Appeal No. 556 of 1804 t Pauper Appeal No. 71 of i894 

^5 M. 331. (2) t4 C 644 
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aiitliuriLy lo adopt Subsequently she adopted the plaintiff and had his upa- 
iiayanam performed in the adojitivc family next da}, and administered her 
husband’s property jc the minor's gnaidian for about i8 niunihs, ^vllcn she repu- 
diated the adoption and refused to maintain the plaintiff 

fields that, the adoption being invalid on the gunind that the vNidow had not, 
as a fact, acted under authority fiom her hiisbaiul, she w.is it)L estopped fioin 
dcn}inB the adoption by the tael of her haMiig licalcd it as ellcclne for the 
litTiod of i8 months 

In Older that estoppel by conduct may raise an invalid adoption to the level 
of a valid adoption, there must have been a course of conduct long continued on 
the part of the adopting famil}, and the situation of the adupttc m Ins oiiginal 
iamily must then become so altered that it would be impossible to ic^tou him 
to it 

Gol^alayyaii l\aijhul^aha\yati (7 MHLR 250 ) followed 
[R., 18 U 0^7 (j99j, 15 Ind La. 299—23 M L ) 189^(1912) M WN 1127 (1128 J 
Appeal against the decree of E C Rawson, Distnct Judge uf 
Vizagapatam, m paupci original suit No 11 of 189*2 

The facts of the case appeal sufficiently for the puipose of this lepoit 
from the foregoing and from the judgments ot the High Couit 
Koth and mama Ayya), foi appellant 

Ramachandia Rau Sahrh and Narayana Ran, lor respondent 

JUDGMENTS 

Shephard, J — The plaintiff chums as the adopted son ot the 
late Seethaiamiah, This title he fails to make good because he has not 
proved that the widow by whom the adoption was made [IMJ acted 
under authority liom her husband There is^ admittedly no evidence of 
such authority having been given, and the circumstances are not such as 
to raise any piesurnption in the plaintiff’s favoui This being so, the 
plaintiff charges that the defendant is estopped from denying his adop- 
tion, and on the Strength of that estoppel claims to lecovei the property 
to which as adopted son he would be entitled 

At first sight it certainly would seem somewliat tinonuilous to hold 
that an adoption, invalid according to Hindu law, may nevertheless 
become effectual so as to confer on the person coneerned the right in the 
family of a stranger which he could only acquire by a valid adoption No 
doubt under certain circumstances the law may raiSe a presumption in 
favour of the validity of an adoption as it may m questions of marriage 01 
legitimacy But the principle contended foi goes tuither than this and 
is one which I conceive could ne^er be extended to marriage Neverthe- 
less m the case of adoption the principle has been admitted, and the 
question we have to considei is within what limits it can properly be 
applied In Gopalayyan v Raghupatiayyan (1) the defendant claimed as 
the adopted son ot the plaintiff’s brothei It was found that the adoption 
although true in fact was invalid in point of law^ but having legard to the 
allegation that the conduct of the plaintiff’s family had “ debaiied them in 
“ consequence of then acting as if the law allowed the adoption and the 
" changed situation induced, fiom now taking the benefit ot tht‘ ordinary 
" rule of law,” the High Couit directed the follovMiig issue to he tiled 
” Has the conduct of the plaintiff and that of the membeis ot his family 
been such as lo render it now inequitable foi him to set up as against 
” the present defendant the lule of law’ upon which he now insists'^” 

Subsequently m dealing with tlie finding on this issue, wJiieh was 111 
the defendant’s favoui, the Court obseived ” The situation is the result of 

(1) 7 250 
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“ the conduct of the whole famil\ of plaintiff continued thfough a long 
“ course of years, and we think that we cannot properly decree for the 
“ plaintiff upon the footing that the defendant is wholly unentitled to any 
“ part of the family property. On the contrary we are of opinion that 
“ although the adoption was invalid and inadequate of itself to create com- 
* munion, that eom-[H 7 ]muni(m has been created by the course of con- 
“ duct c»f the plaintiff and his family, coupled with the defendant’s chang- 
ed situation which has resulted.” 

This case was cited in a recent case before the Judicial Committee, 
and although it was not considered that any question of estoppel arose 
in the case, stress was laid upon considerations similar to those mentioned 
in the Madras case. “ It is no slight matter for a boy to be passed from 
” one family into another. Even in England such a thing cannot bo clom' 

“ without a serious effect, for good or ill, on the boy’s welfare. In India 
“ the ties of family life are far stricter, and if a boy has been transplanted 
” fi*om his own family into another by a dc facto adoption, and then the 
“ adoption turns out to be invalid in law, and hel is rejected out of bi^ 
” adopted family, his relations to his natural family must be serious!'. 

“ disturbed. Whether his previously existing legal status) would be taki n 
“ away is a point not calling for any opinion. Assuming that the 
“ plaintiff could return after an absence of five years, and so resume his 
“ legal position, it is impossible that his personal position should be the 
“ same as if the tie to his family had never been broken.” Several other 
cases were cited to show that the principle of estoppel may be applied to 
claims founded on alleged adoption : Sadaahiv Moreshvar Ghate v Hart- 
Morcshvar Ghate ( 1 ), Ravji Vinayakrav Jaggannath Shankanett v. Lakah- 
mibai ( 2 ), Gopalayyan v. Raghupatiayyan ( 3 ), Kannammal v. Virasami ( 4 ). 
In Sadaahiv Moreshvar Ghate v. Hari Moreshvar Ghate ( 1 ), the estoppel 
was founded on the fact of a long and general recognition of the adoption 
by the family into which he was brought by the adoption. In Ravji 
Vinayakrav Jagganath Shankarsett v. Lakshmibai ( 2 ), the plaintiff, whose 
adoption was questioned had been brought up and married by his adoptive 
mother, and although the period during which his adoption had been 
recognized had not been long, it had exceeded six years, and therefore it 
was no longer open to the persons who would have taken in default of 
adoption to challenge it. The judgment in Kannammal v. Virasami ( 4 ) 
proceeds on the authority of these cases. There too the adoptee bad been 
married in the family in which he had been affiliated. 

. [IM] From these cases it appears that estoppel like limitation may, 
(or purposes not of a religious character, raise an adoption ah initio invalid 
to the level of a valid adoption. The members of the family by which 
the adoption is recognized or by whom it is not questioned within the six 
years from their learning of it which are allowed by the law of limitation 
— cannot deny to the adoptee the propertv-nghts in the family which a 
legal adoption would have given him. See Jagadamba Chowdhrani v. 
Dakhina Mohun ( 5 ). If the claim is rested simply on estoppel, as it was 
in Gopalayyan v. Raghupatiayijan (8), I think the true limits, within 
which the doctrine is to be applied, are those stated in that judgment, 
The claimant haa to show that by a course of conduct long continued on 
the part of the family which has purported to affiliate him, his situation 


(i) II B.H.C.R. iQo (2) II B. 381. 

(4) 15 M. 486. 
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ID his original family has been ulturud so that it would be impossible to 
restore him to it 

Now m the present case there is no question ol^ limitation At the 
date wlien the suit was filed, it waa not too late for the defendant family to 
challenge the alleged adoption, for the six years had not elapsed, ahd, on 
the other hand, as the plaintiff was, as he still is, a minor, he had not 1 )\ 
force of the law of limitation lost Ins rights in liis original family Tht‘ 
matczial fact^ proved are these. — In 1875 the defendant’s husband died at 
the age of 12 , leaving his widow aged 10 , in 1804 a kararnama was drawn 
up between the widow and the plaintiff’s father which is said tr) have been 
executed by the widow, in 1887 the adoption of the plaintiff by' the widow 
took place and immediately afterwards the ceremony of upanayana wmk 
performed The suit was instituted in 1892, the widow liaving meanwliil(‘ 
repudiated the adoption and lefused to maintain the plaintiff The plain- 
tiff rests the claim by estoppel chiefly on the i epi esentation of autlioritv 
from her husband contained in the kariirnarna executed by the defendant 
On the faith of that representation it is said that he was given by 
his father in adoption to the defendant and her deceased husband It 

might be objected that there is no evidence of the ciicumslanceS undei 
which the karar was executed oi of any explanation of it having been 
afforded to the defendant She was only 10 at the time Tlieie is also an 
entire absence of evidene.e to prove that the plaintiff’s father in 1887 

t lWl really acted on the faith of the statiuiiont made three vears before, 
lo doubt, assuming that the assertion of authoiity was leally made by 
the defendant, there was a positive statement which might undei ordinal \ 
circumstances, have put the plaintiff’s father off inquiry, and it might be 
assumed that he had acted upon it But here the cn cumstaiicos were 
peculiai The statement was not in itself a probable one liavnng logard 
to the ages of the husband and wife at the time when the authority was 
supposed to have been given No reasonable parent would liave taken 
serious action upon such a statement standing by itself and uncorroborated 
Thd plaintiff's father had access to other means of ascertaining the trull i 
He was not called as a witness and there is absolutely no positive evidence 
to prove that when he gave his son in adoption in 1887 he had m Ins mind 
the statement made in 1884 or had ever believed that it was true Undei 
these circumstances, we think the plaintiff has failed in e‘=»tabli&hing this 
part of hiB case. 

Then it is said that upanayanam was pei formed in the adoptive family 
and that the plaintiff waa, therefore, debarred from returning to Ins 
natural family, the suggestion being that the performance of upanayaniun 
irrevocably fixes the Subject of it in the family in which it takes placc‘ 
That this, however, is not the correct view is pointed out in Viraragava 
V Ramalinga (1) It is by gift and acceptance of the boy and not b\ 
upanayanam that filiation is constituted So from th® text of lhajapati 
cited in that case (page 162) it appears that an adoption made after upa- 
nayanam, although inferior, is not invalid. The evidence does not show 
whether or not the defendant's husband and the plaintiff’s fathei belonged 
to the same gotra However that may be, I do not tliink that the mere 
performance of upanayanam altered the position of the plaintiff or prevent- 
ed hiB restoration to his original family It was not proved that the 
plaintiff had been married by the defendant as was the case in Kannammal 
V. Viroiami (2) No attempf^ was made to show that recognition of the 
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1894 plaintiff as an adopted son was accorded generally by the members of 
Oct. 26. defendant’s family; and accordingl} the plaintiff’s pleader seeing 

that the estoppel could not bind third persons not claiming under 

Appel- widow, was forced to contend that as against her only the 

LATE [ 160 J plaintiff’s title sliould be allowed to prevail. The contention is 

CiyiL. manifestly untenable. The widow’ represents the inheritance and as such 

is entitled to possession. Slie can only be displaced on proof of the 

18 M. plaintiff’s affiliation into the family. The affiliation must bt‘ good against 

145= 5 the whole family or not at all. It is impossible to hold that a Hindu 

^44“ widow may by a false assertion of authority from hei* husband, constitute 

a stranger a member of the family and invest him with all the rights of 
a son during her life-idme. 

Applying the principle laid down in Gopalayyan v. Raghupatiayyan (1). 

I am of opinion fhat the plaintiff has failed to prove Ins claim to be 
considered the adopted son of the defendant. The decree of the District 
Judge must, therefore, be reversed. The appellant is entitled to her costs 
throughout.. 

The respondent must pay the tees due to Government. 

Muttusami Ayyar, J. : — The substantial question for determination 
in this appeal is whether there are am, and, if so, what limitations sub- 
ject to which the doctrine of estoppel has to be applied in the case of 
invalid adoptions In the case before us, the Judge finds that the defend- 
ant agreed to adopt the minor plaintiff in February 1$84 ; that she 
formally adopted him in April 1887 and had liis upanayanam perfomied 
in the adoptive family on the next day. He further finds that from that 
day forward she administered her husband’s property as the minor’s 
guardian for a period of about 18 months. The Judge has also found that 
the defendant had no authority to adopt from her husband and that there 
is not a particle of evidence in proof of such authorit\ . It is true that 
there is a recital in the agreement (A) executed by the defendant to the 
minor’s natural father in 1884 that her husband had given lier permis- 
sion to adopt, but in the absence of any evidence the recital must be 
taken to be untrue. 

That it IS so is rendered probable b\ the fact that her deceased 
husband, Sitaramiah, was 12 years of age wdien he died, the defendant her- 
self being about 10 years’ old. If any authority had been given it must have 
been given in the presence of elderly relations and under the circumstances 
it would have been reduced to writing . The adoption being thus invalid as 
one made by a childless Hindu widow’ without authority, th(' Judge proceed- 
ed to consider the further question whether, by reason of th<' representation 
[ 181 ] in Exhibit (A) that she had such authority, she w’as estopped from 
pleading that the adoption is invalid and resisting liis claim to recover 
her husband’s property. On this point the Judge w^as of opinion tliat 
she took an active part in making the adoption and was therefore estopped; 
and in support of his decision relied on the cases in Kannammdl v. 
Viraaami (2) and in Bavji Vinayakrav Jaggannath Shankarsett v. Lakshmi* 
hai (3). 

In this opinion, how^over, I am unable to concur. The doctrine of 
estoppel is but a graft, somewdiat incongruous though equitable, on the 
law^ of the adoption, to be applied in cases in wdiich by the invalid adoption 
the status of the adopted boy is so irrevocably altered as to render it im- 
possible for him to resume his original position in his natural family. In 

(i) 7 MH.C.R. 250 2) 15 M 4«6 (3) IT B. 33i. 
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Bawani Sankara Pandit v Ambabay Animal (1) it was held that the natural 
rights of a person adopted remain unaffeeled when the adoption is invalid 
I am, therefore, of opinion that so long as the adopted boy is in a position to 
resume those natural rights, his status cannot be treated as not irrevocably 
altered to his prejudice by the invalid adoption His ordinary remedy 
would then be to resume those natural rights and he is not at liberty to in- 
voke the aid of the doctiine of estoppel unless he could show that it was im- 
possible for him so to resume Otherwise, the Hindu low^ as to invalid adop- 
tion w'ould be practically repealed In eveiy case of adoption the adopter 
must more or less take an active pait and to sa> that because he took an 
active part he must not disaffirm his act, though it is cleail^ invalid under 
Hindu law’ is tantamount to repealing it as to the requisites of a valid 
adoption The foundation for the equity of applying the doctrine of changed 
position appears to me to consist in the view that it iS not possible foi him 
to resume his status in tlie natural family eithei b^ the opeiation of the law’ 
of limitation or by some other cause In G'o/ada^i/an \ Uaghvpatiaijijau (2) 
where the doctrine of estoppel w^as applied, the adoption had been recogni- 
sed for moie than oO \ears The h'ained Judges obseiwed that oven a long 
course of acquiescence by all the members of the family in the validity of 
the Bonship asserted, would be haidlv enough if, through the influence of 
that course of repicsentation by conduct, the defendant had not altered his 
situation so that it would bo impossible to lestou' him to that 

original situation The loainod Judges piooeodod hiithoi to observe that 
the course of conduct of the jil.imtiff and Ins taiin]\ cauipled w^ith the 
defendant's changt‘d situation (aeatod that cominumoii winch adoption was 
intended to cioate, and which b\ reason of its mvalidit) w’as inadequate 

of itself to create The Judges considered that the application of the 

doctrine of estoppel even in a ease like tliat w as an extreme application of 
the doctrine of changed situation Though m Kavnanirnal Virasami, (3) 
the exact period duiing which the invalid adoption was recognized 
does not appeal, yet there is reason to think that it was leeognised foi 
a long time Moreover, it appears that the widow not only brought up 
the adopted son, but also allowed him tor years to peifoiin the funei*al 
ceremony of her husband and married him to a girl of her choice Here 
a long period of acquiescence and the maiiiagc ol the bo\ weie propeily 
considered to have irrevocably altered the status of the boy to liis prejudice. 
In Ravji Vinaijakrav Jaggnn)\aih Shankarseii v Lalxsliinihai (4) which is 
referred to in Kannammal v ViiaHami (3) there was a- long course of 
acquiescence in the invalid adoptron so as to rendei it iniposlnble to lestore 
the adopted boy to his original situation Meie active paidicipation m the 

adoption is not of itself enough — unless it has the effect of altering his 

situation BO as to be impossible to rcstoie him to Ins original situation 

In the case before us the adoption took place m 1887 and was recog- 
nized but for 18 months It is, tlierofoie, clear that tliere w^as no suffi- 
cientl\ long course of acquiecscnce as in the cases m winch the doctrine 
of estoppel was applied Nor w^as there any other cause wdiich might be 
accepted as altering the boy’s position to his piejudice Though the upnna- 
yanam was performed m the adoptive family, the ceremony is inefficacious 
because of the invalidity of the adoption, and there is no objection, to its 
being repeated in the natural family as is generally done when the cere- 
mony first performed had some cs&ential defect winch rendered it ineffi- 
cacious As to the contention that upanayanam has the effect of fixing 

(i) I MHC.K. 363 (2) 7 M HCR. • (3) 15 M 486 (4) ii B 381 
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the gotram it would be valid only if the upanayanam ceremony itself were 
valid. 

For these reasons, I concur with my learned colleague that the adop^ 
tion should be declared invalid and that the doctrine of estoppel has no 
application. I would also allow the appeal [183] reversing the decree of 
the Court below and direct that the suit be dismissed with cofets 
throughout. 

Plaintiff is to pay the Court fees to Government. 


18 M. 153. 

APPELLATE CIVIL. 

Before Mr. Justice Miittusami Ayyar and Mr. Justice Best. 


Krishnasami Ayyar (Petitioner), Appellant v. Janakiammal 
AND OTHERS (Counter-Pctitioners and their Representatives), 
Respondents.^ [15th November» 1893 and Ist May, 1894.] 

Execution — Sale in execution of decree of mortgaged land — Purchase of equity of re- 
demption by decree-holder under Section 294 of the Code of Civil Procedure — 
Execution of decree in respect of balance — Nature of price paid by purchaser on 
the purchase of the equity of redemption. 

A mortgaged certain land to B, but remained in possession thereof. Subse- 
quently A sold a portion of the said land to C in consideration of her paying off 
the mortgage debt due to B. C entered into possession, but was unable to satisf>' 
the debt. C died, and A sued C’s daughter and legal representative, for dam- 
ages sustained b> him from the non-payment of the purchase money by C. A 
obtained a decree and, the money not being paid as therein decreed, applied for 
execution and brought to sale the equity of redemption vested in C by virtue of 
the sale. By leave of the Court A bid at the Court-sale and bought the right of 
redemption and recovered back possession of the land sold to C. Subsequently 
he again applied for execution of the decree in respect of the balance by attach- 
ment of certain moveable property, and contended that he was bound to give 
the defendant credit only for the price which he actually paid at the Court-sale 
for the equity of redemption. The defendant contended that A was bound to 
give credit for the full value of the land under mortgage. 

Ffeld, that having obtained leave of the Court to bid under Section 294 of the 
Code of Civil Procedure, A’s position was that of an independent purchaser, and 
that the price, which an independent purchaser must be taken to pay when he 
buys property under mortgage for a cash payment made to the mortgagor on 
account of his equity of redemption, is the cash payment for the equity of re- 
demption plus the debt, i.e., the amount undertaken to be paid to the mortgagee, 
and that for these amounts A was bound to give credit. 

[Not Ap., 18 A. 31 (32) ; D., 24 M. 96 (113) : 12 Ind Cas. 130=10 M L.T. 240=(1911) 
2 M.WN. 342 (344) ] 

Appeal against the order of V. Srinivasacharlu, Subordinate Judge 
of Kumbakonam, dated 26th November 1891, passed in [ 184 ] civil misceL 
laneous petition No. 696 of 1891, in original suit No. 28 of 1888. 

The facts of this case appear sufficiently for the purposes of this report 
from the following judgment of the High Court. 

Sundara Ayyar, for appellant. 

Pattabhirama Ayyar, Subramanya Ayyar, Tyagaraja Ayyar and 
Rajafatna Mudaliar, for respondents. 


♦ Appeal against^ordcr No. 67 of 1892. 
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UMrAISS 


JUDGMENT 

This 18 an appeal from an order made by the Subordinate J udge at 
Kumbakonam in execution of the decree passed in favour of appellant, 
Krishnaswami Aiyar, against the second respondent in original suit No. 23 
of 1888 on the file of the Subordinate Court Appellant owns landed 
property in the district of Tanjore and mortgaged a portion in 1884 to 
one Naranappier without possession for Rs 25,000, which he agreed to 
repay with interest at 9 per cent per annum on its security In order 
to pay off this mortgage! he sold outright part of the mortgaged piopert^ 
to second respondent’s wife, Subbalakshmi (since deceased), on Ist March 
1886 m consideration of her undertaking to pay Rs 25,000 to Naianap- 
pier in satisfaction of the mortgage The purchaser, second respondent’s 
wife, since deceased, was the daughter of a late District Court Vakil 
named Subbaramanya Aiyar, who gave her by his last will and testament 
Rs 25,000 and directed the executor of his ^\dll to invest the amount in 
land, so that the annual income thereof might be enjoyed by her during 
her life and the corpus might devolve upon her death on her male issue 
But the legacy was never paid to Subbalakshmi till her death, nor was 
she otherwise able to satisfy the mortgage, though she was at once placed 
in possession of her purchase By virtue of the purchase, she became 
the owner of the propeity subject to the prior mortgage Subsequent to 
her death appellant instituted original suit No 23 of 1888 and claimed 
Rs 31,000 as damages sustained by him from non-payment of the pur- 
chase money from first respondent, Subbalakshmi ’s daughtei and legal 
representative, and her father and guardian, second respondent The 
decree now under execution was then passed for Rs 29,353-8-0 with costs 
and Subsequent interest at 9 per cent per annum against second respondent, 
and contained the direction that second respondent do pay into Court the 
decree amount within three months, that the propel ties mentioned in 
Schedule A referred to herein, and the assets in the hands of respondents 
1 to 4 be [ 166 ] liable for the same, that the amount so paid into Court or 
so realized from the said properties and absets be kept in deposit for thiec 
months after such payment or realization, so that second respondent 
might take action within that time in the District Court, to have the 
property declared free from encumbrance under Section 57 of the Transfei of 
Property Act, and that in default the same be paid to plaintiff (appellant), 
that interest accruing due during the three months at the above-men- 
tioned rate be also collected from second defendant (respondent) and fiom 
the properties and assets above-mentioned, &c 

***** 

The decree amount not being paid as directed appellant applied for 
execution and brought to sale the equity of redemption vesting m Sub- 
balakshmi’s representative under the sale-deed of March 1886 With the 
leave of the Court, appellant bid at the Court-sale and bought the right 
of redemption for the sum of Rs 2,995, and recovered back by process of 
Court possession of the land sold to first respondent s mother On 25th 
March 1891 he again applied for execution of the decree in respect of the 
balance by attachment of the legacy of Rs 25, (XX) and interest thereem 
at 6 per cent, per annum from the 15th November 1884 and by the attach- 
ment of Subbalakshmi 's moveables in the hands of the fourth defendant 
(fourth respondent) her mother Janakiammal The executor of the will 
of Subbaramanya Aiyar, his brother, Dandayudapani Aiyar, was also 
made a party to the execution proceedings.. So far a$ the sixth respondent, 
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1984 the executor, and tiie fourth respondent, Janakiaininal, aie concerned, 

May 1. Subordinate Judge refused execution against them, and from that 

portion of the order, no appeal has been preferred. One of the matters 

Appel- controversy in the Court below between appellant and second 
LATE respondent was the amount for which appellant was entitled to claim 
Civil, furt-her execution or wliich ho was bound to credit in part satisfaction of 

the decree by reason of the Court-Sale. On this point appellant’s case 

1SM.1S3. ''Jis that he was onl} bound to give respondt'nts 1 to 3 credit for the price 
which he actually paid at the Court-sale for the purchase of the right of 
redemption. On the other liand, it was contended for respondents that 
the amount was the full value of the land under mortgage. The 

Subordinate Judge upheld this contention and credited the estimated 
value Rs. 24,578-11-8 to the decree and allowed further execution for 
[166] the balance. Hence this appeal. It is urged on appellant’s behalf 
that no more than his bid at the Coui-t-sale in the previous ex(‘cution 
ought to have been credited towards the decree We do not consider 
that this contiaition can he maintained. What appellant bought at the 
Court-sale and intended to buy was the equity of redemption as it vested 
in Subbalakshmi under the sale-deed of 10th March 1886. It is an 
undisputed fact that the mortgagee, Xaranappier. never had possession of 
the property under mortgage; that the appellant first continued to 

remain in possession; that it passed to Subbalakshmi when the property 
was sold to her subject to the mortgage debt; and that possession was 
delivered back to appellant by process of Court by reason of his purchase 
at the Court-sale. 

It is also conceded that he bought after obtaining the leave of the 
Court to bid under Section 294, Code of Civil Procedure, and that his 
possession is that of an independent purchaser. 

In support of the order appealed against, relianci^ is placed on four 
decisions, Hart v. Tara^ Prasanna Muhherji (1), Sheonath Doss v. Janhi 
Prosad Singh (2), Mahabtr Pershad Singh v. Macnaghten (3), and Gunja 
Pevshad v. Jawahir Singh (4). In the first case the point determined was 
that w'hen a mortgagee sells a portion of the mortgaged property under 
his decree and purchases it himself, he is bound before he can proceed 
further and claim rateable distribution under Section 295 to prove that 
there is a balance still due to him and that the propeHy sold and purchased 
by him realized a fair price. The ground of decision is that the mere 
fact that the propeHy w*a^ purchased at auction for a certain sum of money 
is not alone sufficient to prove its real value and it “ would be manifestly 
“ inequitable to allow a mortgagee to buy in the mortgaged property at 
“ auction for a sum far below’ its real value and then to go on against other 
“ property of the mortgagor to the injury of other creditors.” 

In the present case the question arises not between the holder of a 
money decree and the holder of a mortgage decree, but between the 
mortgagor and the mortgagee wdio has also become purchaser of the equity 
of redemption with leave of the Court previously obtained. 

[187] The second case, Sheonath Doss v. Janhi Prosad Singh (2) de- 
cided that a mortgagee, who buys the mortgaged property after obtaining 
leave of the Court, cloes not stand in a fiduciary position towards the 
mortgagor, and he is entitled to further execution after deducting tin? 
price actually paid by him at the Court-sale. Again in Mahabir Pershad 
Singh v. Macnaghten (3), the Privy Council referring to the case of Kamini 
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Debt V Ramlochan Sirkar (1) observed that the mortgagee must be taken 1894 
to have purchased as trustee only when he purchases without leave 1 

of the Court and that if he obtains leave of the Couit and then ’ 

buys the right of redemption at a judicial sale, the leave puts an \ppel- 

end to his prior disability and puts him m the position of an independent ^ late 
purchser In the fourth case of Gunya Pershad v Jawahn Singh (^jyjL 

(2), it was decided that the moifgagee, who bought tire moitgagcd ^ 

property at a judicial sale after previously obtaining leave of the ig m. 153. 
Court to bid, w'as in the same position as an independent puichasei 
and bound to give credit to the moitgagoi not foi what the mortgaged 
premise^ were worth, but for the actual amount of his bid These three 
cases proceed on the principle that the position of a mortgagee who 
would naturally desire to buy tlie equity of redemption as cheai)l\ 
as possible is incompatible with tlie jjosition ol a purchaser at a judi- 
cial sale wlio has to pay a fair price, and that unless he obtains the 
leave of the Court the mortgagee’s position must be taken to be hduciaiy 
and cany with it the obligation to account for what the property is really 
worth ll is true that a decree-holder is in the same* position, and 
Section 294 of the ("ode of Civil Procedure is framed on the above 
principle, but in the present case it is an admitted fact that appellant 
had obtained leave of the Court to bid The decisions cited are not on all 
fours w'lth the present case and do not support the Subordinate Judge's 
ordei Our decision must depend on the question of what is to be con- 
sidered tho price which an independent puichasei must be taken to pay 
when lie buys property undei mortgage for cash payment made to the 
mortgagoi on account of Ins right of redemption Taking the case of a 
purchaser at a voluntary sale of tlie moitgaged property by tlie moit- 
gagoi, what IS actually paid is not the price of the mortgaged pioperty, 
but that of the right of redemption, the price of the mortgaged propei’t\ 
being the price w^hich he pays [198] for the right of redemption plus tlie 
amount undertaken to be paid to the mortgagor’s creditor, the piior mort- 
gagee In the case before us appellant stands in the position of one wlio 
buys property undei mortgage partly for cash paid to the vendor and 
partly for an undei’taking to pay a debt due by linn The puce m that 
case IS the cash payment plus the debt, since it makes no difference in 
principle wdiethcr the wdiole puce is paid in cash to the vendor oi partly 
to the vendoi and paitly to the vendoi s creditor So fai as the vendor 
18 concerned, he parts with tlie whole property, and as between him and 
the puichasei the price of the* jiropeity consists not in the value of the 
mere equity of redemption, but m that plus the value oi the mortgage 
I’lght It will be seen from White and Tudor’s Notes to the leading ca&e 
of Howard v Hams (3) that the person entitled to the equity of redemp- 
tion 18 to be regarded as the owner of the land and he ma) deal with 
it as land It is on this view' that appellant obtained possession by pio- 
cesS of Court, and the price for which he is bound to give credit to his 
vendor ought to be computed as the sum paid by him on account of the 
naked equity of redemption plvs the amount of the mortgaged debt which 
he undertook to pay This amount, however, exceeds the amount for 
which the Subordinate Judge held that credit should bo given, and there 
is no appeal from the other side On this ground we confirm the order 
of the Subordinate Judge and dismiss this appeal wdth costs 

(2) 19 c; A 
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APPELLATE CIVIL. 

Before Mr. Justice Parker and Mr. Justice Shephard. 


Gopal Beddi (Plaintiff), Appellant v. Chenna Reddi and 
ANOTHER (Defendants Nos. 1 and 3), Respondents.* 

[12th February, 7th March and 12th November, 1894.] 

Riparian oivners — Effect of an embankment erected by a superior riparian owner on iht 
cultivation of lands lower down the stream — Cause of action. 

The defendants, being owners of land on the banks of a jungle stream, raisetl 
embankments which pre\ented their lands from being flooded, but caused the 
St ream [159] to overflow the land of the plaintiff situated lower down the 
stream In an action by the plaintiff against the defendants for damages, it 
appeared that it was not reasonably practicable for the defendants to defend 
then lands from inundation by any means other than those adopted which w6uld 
not have caused damage to the plaintiff : 

Held, that no actionable wrong had l>cen committed by the defendants and that 
the suit was consequently not maintainable. 

ID.. 27 M. 409 (412, 413) = 14 M.LJ 162; 28 M. 15 (16); 1 N.L.R. 182 (183) J 

Cross appeals by the plaintiff and defendants Nos.. 1 and 3, respec- 
tively, against the decree of E. J. Sewell, District Judge of North Arcot, 
in appeal ^uit No. 172 of 1890, modifying the decree of B. Uamasami 
Naidu, District Munsif of Vellore, in original suit No. 151 of 1889. 

The plaintiff cultivated land on the bank of a, jungle stream and the 
defendants cultivated lands on both sides of the stream and higher up 
than the plaintiff’s lands. The defendants erected certain bunds on both 
sides of the river to prevent their lands from being submerged, from 
which, as the plaintiff alleged, it resulted that the water flowed on to his 
land whereby injury was caused to him. The plaintiff now' sued to 
recover damages for the injury complained of and for an injunction com- 
pelling the defendants to remove the bunds above ri'ferred to, and also 
prayed that the defendants be decreed to remove the sand which had silted 
upon the plaintiff’s lands. The District Munsif passed a decree as prayed 
which was modified by the District Judge on an appeal preferred by the 
defendants, the decree being permitted to stand as a decree for damages 
only. Against this decree these second appeals were preferred by the 
plaintiff and defendants Nos. 1 and 3, respectively. 

Shadagopachariar, for plaintiff. 

Seshagiri Ayyar, for defendants. 

These second appeals came on for hearing before Shephard and 
Davies, JJ., and their Lordships delivered the following judgments: — 

Shephard, J. — The plaintiff and the defendants are riparian pro- 
prietors, the former occupying lands lower down the stream than those 
occupied by the defendants. The stream is a jungle stream, not used for 
irrigation purposes and apt at times to rise suddenly and flood the lands 
through which it flow’s. In order to protect their lands against flooding 
and to keep the water to its proper channel the defendants recently raised 
the bund along the bank of the stream and fortified it with stone. This 
is the act [loO] complained of by the plaintiff as wrongful, it being 
charged that the plaintiff’s lands w^ere, in <x)nsequence, inundated and 
sustained damage. 


♦ Second Appeals’ No*. 390 and 1670 of 1893. 

‘ 4 ^ . 



VU] OOPikL REDDI V. CHENNA RBDDI II Ma«L ICl 

The complaint ia that the bunds have been raised above the height at 
which they stood before, for it is found or admitted that it has been long 
the practice to have some sort of bunds It is not suggested that the act 
complained of was done otherwise than with the object of protecting the 
defendant’s lands On the contrary the District Judge hods, as I under- 
stand! that in the absence of a bund the defendants’ lands will become 
uncultivable; and it is for that reason, coupled witli the fact that the plaiiit- 
lif can by also raising a bund and clearing out the channel piotect hik own 
lands, that the District Judge lefnfeed the injunction which tlie District 
Munsif had granted 

The question is whether, under these circumstances, anv actionahlo 
wrong had been committed by the defendants 

The only case cited in argument was Nield \ London and NoTtJi 
Western Railway Co (1) 

In that case, the facts of which aie ceitainly distinguishable from 
the present, Bramwell, B , observes that in the case of a natural wattT- 
course it may be that the riparian owner is entitled to protect himsolf 
“ against extraordinary floods by keeping off extraordinary water 

In a later case, Whatley v Lancashire and Yorkshitc Railway Co (2) 
Brett, ]\I II citing the above case and Rex v Pagham Commisaione is (3) 
says " There are two cases which have been decided An extiaoidi- 
“ nary danger threatens you; you have a right to defend yourself against it 
“ before it has occurred to you To protect yourself and only for the 
“ purpose of protecting yourself, you prevent the danger from happening 
" to you, but the danger is so far common that the necessary consequence 
“ of its being prevented from happening to you is that it will happen to 
“ your neighbour In so acting in defence of yourself oi of your property, 

" you have done nothing by any act intended to injure your neighbour, 

" and you aie not answerable, because the danger which has bet^n diverted 
" from you has done mischief to somebody else 

The exti nordinaiy danger in Hex v Pagham Cum miHSioncrh (3) was 
the inroad of the sea brought about, one may presume, bv [ 111 ] peculiai 
conditions of tide, w^ind and the like I fail to understand whv the pei lodi- 
cal rising of a stream, consequent on the fall of ram, should any the 
less be considered an extraordinary danger The case seems to be precisely 
that stated in the Digest XXXIX (2) 

There is a great distinction betw^een protecting oneself from an 
apprehended danger and getting, nd of the consequences of an injury which 
has actually occurred The distinction was clearly marked in Whalley v 
Lancashire and Yorkshire Radway Co , (2) where it wafe held that the 
defendants were liable because, a misfortune having happened, thev had 
transferred it from their own land to that of the plaintiffs 

It is quite another matter to hold that the landowneis are not at 
liberty to improve their land bv keeping a stream within bounds Where 
an act of mere prevention is complained of, I think it iriust be shown that 
the defendant has in fact diverted the stieam from its natural course 
Here, as I understand the facta, the stream, w^hen in flood, took no definiti* 
course but simply Spread itself over the defendants’ lands and so did not 
come in its full volume to the plaintiff’s lands What the defendants 
have endeavoured to do is to confine the flood water to the ordinary 
channel and it is open to the plaintiff to adopt the same measures of 
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defence. Instead of so doing the plaintiff in effect demands that the 
defendants’ land Shall for ever continue to remain subject to periodical 
inundation and therefore less fit for cultivation than it might otherwise be. 
At present it is true that the plaintiff has only succeeded in gettin^^ 
damages, but if the judgment is right and the defendants, notwithstanding 
it, persist in maintaining their bunds there can be no reason why the 
demand for an injunction should not, on some other occasion, be gi’anted. 

In the view which I take of the facts as found the plaintiff has not 
succeeded in proving any actionable wrong to have been committed b} 
the defendants.* 

Davies J — T think there ought to be a finding in the following 
issue — Could the defendants have jirotected their property by any other 
means than those they adopted, by wdiich other means no damage would 
have been done to the plaintiff’s land? In the case of “a sudden and 
extraordinary casualty such as tlie Hood in Neild v. [162] London and 
North Western Railway Co. (1), the principle seems to me one of “ sauvt 
qui pent.'' In cases where the casualty is of common recurrence and 
expected as in thi$ case it is found to have been, I think the defendants, if 
it w’as reasonably possible, should have adopted protective w^orks that 
would not have hurt their neighbour. If no other measures than those the} 
did adopt wxre reasonably practicable, then they were justified on the 
ground that the damage caused was inevitable. Hence tlic issue I propose* 

Shephard, J., agreed to the suggested issue, reserving the question 
whether the defendants would be liable oyen if some other equally efficsi- 
oious expedient might Inne been adopted by tlunn without an\ evil con- 
sequence to the plaintiff.! 

The District Judge having recorded a finding on the above issue in 
the negative the second appeals came on for final disposal before Parker 
and Shephard, JJ., and their Lordships delivered judgment ns follows. -- 

JUDGMENT. 

In No. 1670 of 1893. — The finding of the District Judge on the issue 
referred is in the negative, and we think that the alternative plan sug- 
gested, viz., that defendants should excavate the bed of the channel — 
would not be efficacious since no good could be effected unless the lower 
riparian proprietors did the same. 

The defendants w'ere entitled to protect their lands from submersion, 
and plaintiff might have taken similar or other steps to protect his lands. 
We do not think that what defendants have done furnishes plaintiff with 
any cause of action 

The decrees of the Courts below must be reversed and the suit dis- 
missed with costs throughout. 

In No. 390 of 1898. — Following the decision in second appeal 
No. 1670 of 1893, this second appeal must be dismissed with costs. 


♦I For fuller JudgmetU, see 4 M.LJ 244 (246). — En.) 
t [For fuller Judgment, see 4 M.LJ 244 (247 ), — Kd ] 
(i) L.^. 10 Ex. 4. 
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[163] APPELLATE CIVIL 

Before Mr. Jnetice Muttusaini Ayyai and Mi Juaitte Best 

Sayyad Azuf {Defendant), Appellant v Amkerubibi (BLaintiff), 

Reapo7ident * [27th April and 27fcli Srptembei, 1894 J 

Eiis'^ntent — Invasion of l)riincy — i/fi/ for imiinciion 

The invasion of piivacv hy opeiiiiiK vviikIows is iifil a wioiig fui whiih an J, 

action will lie 2^/ 

Second appeal agamat the decree of H G Joseph, District Judge 
of Ganjam, m appeal suit No 52 of 1890, uthrming the deciee ol 
K Bamalmga Sa&tri, District Munsit of Chicaeole, in original suit No 40b 
of 1892 

The plalntl£^ sued toi an injunction against the defendant alleging 
that the defendant had made a window in his house whereby the privscv 
of the plaintiff’s house which adjoined it had been invaded The District 
Muneif passed a decree as piayed, which was confinned on appeal bv thr 
District Judge 

The defendant preferred this second appeal 
Sriramjachariar , for appellant 
Sc shag in Ayyar, for respondent 

JUDGMENT 

The suit vuis biv'Ught foi arf urd<r diicctiug defendant to close a 
window opened by him in a wall newly built by him Plaintiff's case is 
that the window’ opens on to a passage luimediatel} to the \Aest of th • 
wall, which passage leads to the plaintiff’s lioufeo, and the privacy of which 
is invaded by reason of the window The District Munsif found it to be 
a fact that plaintiff’s privacy was thus invaded and gave hei a decree 
diiecting bile closing of the window' 

On appeal the District Judge affirmed the Distiict Munsif ’s decree 
Hence this second appeal, in which we are refon’ed to the decision 
of Holloway and Innes, JJ , in the case of KoinatJu ^ Gurunada 
Filial (1), where it was held, follow'ing the English [104] law on the 
subject, that the invasion of privacy by opening window's is not n wiong 
for which an action will he A« obSeived by Innes, J , the person whose 
privacy is so invaded has it in his power to build on bis own ground so as 
to shut out the view from the offending window To the some effect is 
the decision of the Calcutta .High Court m Mahomed Abdui Rahim \ 

Birju Sahu (2) and of the Bombay High Court in Shruiivas Udpirav v 
Reid (3) The cases in Manishankar Hargovaii v Tnham Naist (4) and 
Kuvaiji Prcmchand v Bai Java (5) arc decisions with reference to tlu 
special custom of Guzerat The decisions of the Allahabad High Court in 
Ookal Prasad v. Radho (6) and Ahdid Rahman v Kinde (7) rest on the 
customary right wdiich prevails in various paits of the North -w'PBtenn 
Provinces 
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Following the decision in Komatht v. Gurunada Pilled (7), we allow 
the appeal and, setting aside the decree appealed against, direct that 
plaintiff’s suit be dismissed; but considering the circumstances of the case, 
we direct that each party do bear his and her costs throughout. 

16 M. 164. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusarni Ayyar 


Latchanna (Plaintiff), Appellant v. Saravayya and others 
(DefendanU Noe. 1 to 8), Reepondente.* 

[20th April, 31st July and 3rd August, 1894.] 

Civil Procedure Code — Act XIV of 1882 , Section 13 , II vph^fioiion 5 — Res judicata 
betzveen defendants. 

Tn a suit to recover the plaintiff’s share of lands appertaining to an agraharam 
the defendants pleaded that the lands in question were their own and were not 
subject to partition. It appeared that in a previous suit brought by a third party 
against the present plaintiff and defendants and others to recover his share of 
the [165] agraharam lands, it was held that the lands now in question formed 
part of the lands of the agraharam, and they were divided in execution of. the 
decree in that suit The present plaintiff and defendants were then ex parte : 

Held, that the defendants were precluded under Civil Procedure Code, Section 
13 , from raising the above plea. 

IN.F. 28 M 457 (462) (F.B.)=:14 M.L.J. 404; R., 9 M.L.J. 60 (61); D., 16 C.P.L.R. 
161 ( 162 ) ] 

Appeal against the order of A. Venkataramana Pai, Subordinate Judge 
of Vizagapatam, in appeal suit No. 172 of 1891, reversing the decree of 
E. Hanumanta Rau, District Munsif of Yellamanchily, in original Suit 
No. 587 of 1890 and remanding the suit for rehearing. 

The plaintiff sued to recover an eleven* sixteenth share of certain inam 
land appertaining to an agraharam, the sharers in which were represented 
by the defendants. The facts of the case were stated by the Subordinate 
Judge in paragraph 7 of hiS judgment as follows: — 

** Yerakabhupati agraharam belongs to plaintiff, defendants, and 
“ others in certain shares. These sharers own vrittis or lands m the 
“ agraharam. Each vritti or portion of a vritti is held by one or more of 
‘‘ the sharers. A re-distribution of the land takes place among the sharers 
“ every twenty years. The last re-distribution not having been made by 
“ the sharers, one of them brought suit No. 28 of 1886 in the District 
“ Court for possession of his own share 8 11/84 of the agraharam lands. The 
“ present plaintiff and the first, second and third defendants were respec- 
“ tively the twentieth. Second, seventh and ninth defendants in that suit. 
“ These four were among the ex parte defendants in that suit. The Court 
“ decreed that if the parties should not effect a re-distribution within three 
“ months, ‘ their re-distribution will be made through the Court and a 
“ share of 11/24 of a vritti assigned to plaintiff’ (Exhibit A). The decree 
“ appears to have been sent for execution to t.he District MunSif’s Court 
In execution proceedings the agraharam lands, including the lands now 
“ in dispute, were divided and the decree-holder’s Share was ascertained 
“ and (it is admitted) was delivered to him, the District Munsif holding 


♦ Appeal against Order No. 5 of 1893 . 
(i) 3 M.H.C.R. T4I. 
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that the lEoid now in dispute was included in the property ordered to be 
divided by the decree — See his order (Exhibit D) 

On these facta the District Munsif held that d^^endant No. 1 was 
precluded by the decree in original suit' No 20 of 1006 on the file of the 
District Court of Vizagapatam from pleading that the land in question 
was his own mam land and he passed a decree for plaintiff The Subor- 
dinate Judge on appeal reversed the [166] decree and remanded the suit 
as above stated, expressing hia view on the question of tea judicata in the 
following terms — 

Paragraph 0 . Now, there can be no doubt that as between the 
decree-holder and the defendants in suit No 20 of 1006 the question as 
to whether the land now in dispute is comprised in the decree and was 
“ liable to be brought to division along with the other lands in the 
agraharam is rea judicata But as between the defendants, the matter 
would be res judicata only if there was conflict of mteiests between 
them ' and a judgment deflmng the real rights and obligations oi the 
defendants interested ’ Ramchandra Narayan v Narayan Mahedev (1) 
In, the present case both the plaintiff and the fiist defendant weie ex 
" parte defendants in suit No 20 of 1006 So, any dispute between them 
was not before the Court in that case Assuming, therefore, that the 
“ land now m disputq is included in the property of which a share was 
" awarded to the former plaintiff, that decree does not operate as tea 
“ judicata as regards any dispute between the defendants therein 

*' Paragraph 9. But then it is urged that the former suit was lor 
“ partition, and that in such a suit the Court has powder to awaid to each 
“ co-sharer his proper share in the property sought to be divided The 
“ decree does not show, however, that the Court either determined or 
" awarded the share of any party other than the plaintiff therein 
The plaintiff preferred the present appeal 
Suhramanya Ayyar, for appellant 
Mr J Q Smith, for respondents 

JUDGMENT 

The question for determination in this appeal is whether the defend- 
ant’s claim to the land in dispute as his inarn is res judicata The facts 
of the cabe are sufficiently stated by the Subordinate Judge m paragraph 7 
of his judgment. It is observed by him that as between the plaintiff and 
the defendants in the previous suit including plaintiff and first defendant 
the qu^Btion is certainly re 8 judicata Though the plaintiff and defendants 
in the present suit were merely co-defendants in the previous suit, and 
though they were ex parte and there was no contest between them, yet 
m'y decision m this case must depend on Explanation V of Section 13 of the 
Code of Civil Procedure It was held with [167] reference to that expla- 
nation in Chandu v Kunhamed (2) that though the first defendant in that 
case under whom the then plaintiff claimed was ex partem m the previous 
suit and the title of the second defendant cannot, therefore, be said to have 
been actively contested between the then first and second defendants m 
the previous suit, yet the first defendant and his other co-sharers must be 
held as claiming under the plaintiff in the previous suit by Explanation V 
of Section 13 of the Code of Civil Procedure The case now before me is 
on all fourb with that case The parties to this suit were co-defendants 
in the previous suit, and though they were all ex parte, the land in 

(i) II B 2 i 6 ^ ( 2 ) 14 M 324 ( 327 ). 
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[ 168 ] APPELLATE CIVIL. 

Before Mr, Justice Muttusami Ayyar and Mr. Justice Best. 


Balamma and another {Defendants Nos. 3 and 4), Appellants v. 

PuLLAYYA AND ANOTHER {Plaintiff and Defendant No. 2), 
Respondents.^ [13th July and 27th September, 1894.] 

Hindu law — Inheritance — IVidow's right as heiress — Female gotraja sapinda. 

In a suit on a mortgage executed by a Hindu, since deceased, to the plaintiff, it 
appeared that the mortgage premises had been the property of A, whose 
daughter, since deceased, was the mortgagor's wife and had executed a will pur- 
porting to devise the property to him. The suit was defended by B, who was 
the widow of a great grandson of A's great grandfather and she claimed title 
to the property against the plaintiff under the law of inheritance : 

Held, that B had no title to the mortgage premises 
(R., 19 M, 35 (37) ; 21 M. 263 (267)=8 M.L.J. 130; 16 Ind. Cas. 939=23 M.L.J. 518 
(519)=12 M.L.T. 499=(1912) M.VV.N im (1167); 20 P.R. 1906=69 P.L.R. 
1906.J 

Second appeal, against the decree of K. C. Manavedan Rajah. 
Acting District Judge of Kurnool, in appeal suit No. 26 of 1892, con- 
firming the decree of V. Ranga Rau, 'District Munsif of Nandyal, in 
original suit No. 407 of 1890. 

Suit to recover principal and interest due upon a hypothecation 
bond, dated 26th November 1877, and ^executed by Govindappah, the 
husband of defendant No. 1, to secure the repayment of Rs. 500 to- 
gether with interest. The mortgagor had died before suit leaving 
first defendant, his widow, and no issue. The second defendant had 
obtained from the mortgagor a lease of the mortgage premises for 
thirteen years, dated 17th January 1888. The third defendant and her 
alleged adopted son, defendant No. 4 claimed title under the following 
circumstances. The mortgage premises were the properties of Aswartha 
Rau, whose family held the office of karnam and who wab himself kar- 
nam, and who had died about twenty years before the suit, leaving a 


question was claimed by the then plaintiff as part of the agraharam land 
which was liable for re-distribution among him and the defendants who 
are other agraharamdarb and his co-sharers. It was the first defendant 
who claimed the land in question as his inam in execution; but his 
claim was disallowed under Section 244. Upon these facts it is clear 
that the other co-defendants who were co-sharers in the agraharam» with 
the plaintiff in the previous suit must be taken ab claiming under 
him as he claimed the land as common to himself and other agraharamdars 
and as such partible amongst them. The principle on which this expla- 
nation rests is that when an adjudication is necebsary to give the appro- 
priate relief to the plaintiff in the prior suit, the adjudication is res judicata 
even as between co-defendants when the right asserted by the plaintiff and 
decided in the previous suit was one so abserted and decided as common 
to himself and others. 

The order of the Subordinate Judge must be set aside and the decision 
of the District Munsif restored. Respondents will pay appellant's costs 
both in this Court and in the Lower Appellate Court. 


♦ Second Appeal No. 1724 of 1893. 
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JUDGMENT 

Best, J — The land; in question belonged to one Aswartha Rau, and 
on hiB decease devolved on hia widow, and then on his daughter Onkar- 
amma, the wife of Govindappah (by whom the property was mortgaged 
to the plaintiff in this suit), who is the present first respondent The 
Judge has found the will by Onkaramma in favour of her husband 
Govindappah to be true 

The appellants are (i) the widow of one Seshay>a, great grand-son of 
the great grandfather of Aswartha Rau, and (ii) the alleged adopted son of 
the said Seshayya. 

Both the Courts below have found the alleged adoption of second 
appellant to be untrue This is a finding of fact, but it is contended that 
it IS open to objection in consequence of the wrongful admission of Exhi- 
bits B and C which are decrees m' suits to which this plaintiff waS not a 
party The finding against the alleged adoption rests not alone on B & C, 
but also on a consideration of the other evidence in the case including thai 
of the appellants’ w'ltnesses w'hich is rejected for veiy good reasons We 
must, therefore, accept the finding of the Lower Appellate Court that the 
adoption is not true • 

Such being the caBe, has third defendant, as widow of Seshayya, any 
locus standi for opposing the plaintiff’s claim? The law a& settled in this 
Presidency is that a widow can only succeed to her husband’s property 
which was actually vested in him either m title or in [ 170 ] possession at 
the time of his death As observed by Mr Mayne, she must take at once 
at her husband's death, or not at all No such right can accrue to her as 
widow in consequence of the subsequent death of any one to whom her 
husband would have been heir if he had lived. Cf Peddamuttu Viramani 
V. Apj)u Rau ( 1 ) 

This appeal fails therefore and should be dismissed with costs 

Muttusami Ayyar, j. — I come to the same conclusion. My learned 
colleague has stated the facts found by the Courts below The District 
Munsif has also found that Onkaramma died eight or ten years before the 


Tvidow and a daughter named Onkaramma. Govindappah married Onkar- 
amma as hiB first wife, and he managed the property during the lifetime of 
his father-in-law and remained in possession after the death of his wife, who 
left [ 169 ] a will purporting to devise the property to him According to 
the present case of the plaintiff, Govindappah waB in fact entitled to the 
property under a gift from his father-in-law The third defendant was the 
widow of Seshayya, whose great grandfather was also the great grand- 
father of Aswartha Rau, and she pleaded that the alleged gift to Govind- 
appah was false, and that she was entitled to the land as Bapinda oi the 
last owner 

The District Munsif held that the alleged gift was proved and that 
the alleged adoption of defendant No 4 was disproved and passed a decree 
for the plaintiff as prayed The District Judge on appeal concurred in his 
finding ap to the adoption, but held that there was no gift to Govindappah, 
he also held that the third defendant had no right to the land and conse- 
quently he upheld the decree of the District Munsif 

Defendants Nos 3 and 4 preferred this second appeal 
Ra]agopalachaTiaT and Deaikachanar, for appellants 
Bhaahyam Ayyangar and Seahachanar, for respondent No 1 
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suit, and the District Judge has not expressed a different opinion on the 
subject. It was argued in second appeal that a cousin’s widow is a 
relative, and that as such the third defendant was an heir to Aswartha 
Rau, while Govindappah, who was hiS son-in-law, was no heir at all. In 
support of this contention, reliance was placed on Kutti Ammal v. Rada- 
kriitna Aiyan (1) and Lakahmanammal v. Tiruvengada (2). I may refer 
also to the decision in Venkata Subbaiya v. Natasingappa (8). 

Under the Mitakshara law, as administered in this Presidency, a cou- 
sin’s widow is a female gotraja sapinda, and the last case is an authority 
for the proposition that as between her and her husband’s coparcener or 
male sapinda, she is not entitled to succeed to another coparcener or sa- 
pinda. As pointed out by my learned colleague, she can only succeed to pro- 
perty vested in her husband prior to his death as his widow, and not to a 
sapinda who survives her husband, as a female gotraja sapinda. As regards 
the decision in Lakshmanammal v. Tiruvengada (2), it was held there that 
a sister’s son excludes a sister, that he has a preferential right as a bhinna 
gotra male sapinda. In Kutti Ammai v. Radakristna Aiyan (1), it was 
held that a sister was entitled to succeed as a bandhu. This decision pro- 
ceeds on the view that any relative who is also a cognate may be treated 
as coming within the definition of bhinna gotra sapinda, and that the term 
sapinda, as used in Chapter 2, Section 6 of the Mitakshara, includes females. 
A cousin’s widow, who is a gotraja sapinda, cannot be also a bjiinna gotra 
sapinda, for her gotra is by marriage that of her husband. She is therefore 
not among the relatives who are contemplated as being among bandhus. 
A cousin’s widow, if she is an heir at alh must be an [171] heir as a 
gotraja sapinda, and all female gotraja sapindas such as brother’s and 
paternal uncle’s widows are excluded from the table of heirs prescribed by 
the Mitakshara. The decision of the District Judge is right, and I would 
also dismiss the appeal with costs. 


II M. 171. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr. Justice Best. 


Govinda Pillai (Plaintiff), Appellant v. Ramanuja Pillai 
AND OTHERS (Defendants Nos. 1 to 4 and 6), 

Respondents.^ [17th January and 19th April, 1894.] 

Limitation — Adverse possessioth-Non payment of meharam — Claim of kudivaram right 
by prescription. 

In a suit to recover land, of which neither the plaintiff nor his predecessor in 
title had been in possession within a period of forty years before the suit, the 
defendants pleaded that the plaintiff had been entitled to receive melvaram only, 
that the payment of melvaram had been discontinued fifteen years before the 
date of the suit, and that they themselves were entitled to the kudivaram rig^it in 
the land. It was found that the non-payment of melvaram had not been ac- 
companied by an assertion of adverse title and that the defendant's kudivaram 
right had not been set up twelve years before the suit. 

Held, that the suit was not barred by limitation. 

Second appeal against the decree of W. F. Grahame, District 
Judge of South Arcot, in appeal suit No. 271 of 1892, reversing the decree 


♦Second Appeal No. 773 of 1893. 

(2) 5 M. (249). (3) 3 M.H.C.R. 116 (117). 
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of T. B. Vasudeva Sastri, District Munsif of Chidambaram, in original 
suit No. 661 of 1891 

Buit to recover possession of land with mesne profits It appeared 
that neither the plaintifl nor his predecessor in title had actual possession 
for the forty years previous to this suit, and the defendants, who were in 
possession, pleaded that the plaintiff, like his vendor, was a manyamdar 
merely) and that the arrangement was that the manyamdar should receive a 
fixed permanent rent of twelve cullums of paddy per cawni per annum, and 
that the raiyats should pay the quit-rent to Government and enjoy the 
land with [1721 all lights of. ownership, and that the melvaram had 
been paid accordingly up to fifteen years before the institution of the suit 
The District Munsif determined the suit in favour of the plaintiff, but his 
decree was reversed on appeal by the District Judge, who held that the 
claim was barred by limitation 

The plaintiff preferred this second appeal 

Ramachandra Rau Sahcb and Ranga Ramaniijachanar, for appellant 

Bhaahym Ayyangar, for respondents 

This second appeal coming on for heaiing, the Court delivered the 
following 

JUDGMENT 

We must accept the Judge’s finding that plaintiff was not dispossessed 
in February 1891 as alleged, and that neither plaintiff nor his vendor 
had possession for the last forty years The finding, however, that de- 
fendants’ possession was adverse is not warranted by the circumstances 
from which it is inferred Defendants themselves admitted that they paid 
melvaram and claimed only a kudivaram right Mere non-payment of 
melvaram for any number of years is not sufficient to give defendants a 
kudivaram right unless their possession has been accompanied by an 
assertion of such right for more than twelve years prior to the suit The 
Judge's finding that plaintiff’s veqdor exercised no rights of ownership for 
a period of forty years is opposed to the defendants' plea that melvaram 
was paid till fifteen years ago, and Courts are not at liberty to go in de- 
fendants’ favour behind the plea set up by the defendants themselves in 
the suit. 

Therefore the question whether the defendants have acquired a 
kudivaram right by prescription depends on the further que&tion whethar 
such right was set up more than twelve years pnor to the suit. 

We must ask the Judge to try the issue indicated above 

Fresh evidence may be adduced on either side, and the finding is to 
be submitted within one month from the date of the receipt of this order, 
and l^even days will be allowed for filing objections after the finding has 
been posted up in this Court 

In compliance with the above order, the Distiict Judge submitted a 
finding, which was to the effect that the defendants had not set up a 
claim to the kudivaram right for more than twelve years prior to the 
suit. The case coming on for final disposal, the Court delivered the 
following 

JUDGMENT (FINAL). 

[178] Upon the finding we must allow, this appeal, and setting a$ide 
the decree of the Lower Appellate Court, restore that of the Court of 
First Instance. 
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The present case is not on all fours with that in Mohima Chunder 
Mozoomdar v. Moheah Chunder Neoghi (1). In that case the defendants 
denied the plaintiff’s title as proprietor and &et up that of a third party. 
Here the plaintiff’s title is found to be established, and the defendants’ 
plea of non-payment of melvaram is found not to have been accompanied 
by assertion of adverse title. 

We, therefore, allow this appeal and decree as above and direct re- 
spondents to pay appellant’^ costs in this Court and in the Lower Appellate 
Court. 


18 M. 173=5 M.LJ. 32. 

APPELLATE CIVIL. 

Before Mr. Justice Muttuaarni Ayyar and Mr. Justice Best. 


Venkatanarasimhulu {Plaintiff), Appellant v. Peramma 
{Defendant), Respondent.^ [i2th December, 1894.] 

Limitation Act-Act XV of 1877, Schedule II, Articles 62, 97— Suit to recover price 
paid on a void sale. 

In 1885 the plaintiff obtained from the defendant a sale-deed of a certain land 
and paid part of the purchase money. Subsequently a judgment-creditor of the 
defendant’s husband sought to execute his decree against the land in question, 
and eventually in October 1889, obtained a decree in the High Court under 
which the plaintiff was ejected. The plaintiff now sued in 1892, less than three 
years from the date of the last-mentioned decree, to recover the sum paid by him 
to the defendants as above mentioned: 

Held, that the suit was not barred by limitation. 

[N.F., 26 B 750 (756) ; F., 27 M 380 (382) : 8 Bom. L.R 283 (287) ; R., 25 B 593 
(598,605); 15 Bom I. R. 559 (562); 10 Ind. Cas. 716 (717)=14 O.C. 74.] 

Second appeal against the decree of N. Swaminadha Ayyar, 
Subordinate Judge of Vizagapatam, in appeal suit No. 346 of 1893, con- 
firming the decree of Y. Janakiramayya, District Munsif of Vizagapatam, 
in original suit No. 632 of 1892. 

Suit to recover from defendant Ks. 800. It was averred in the plaint 
that on 16th April 1885 the defendant executed a [ 174 ] sale-deed of 
certain land and received the agreed consideration and placed the plaintiff 
in possession; that the defendant sued in original suit No. 414 of 1885 
in the Court of the District Munsif of Bimlipatam for the cancellation of 
the sale-deed, but her suit was dismissed; that subsequently a judgment- 
creditor of the defendant’s husband sought to execute his decree against 
the land in question, and eventually, on the 3l6t October 1889, obtained a 
judgment in his favour in the High Court, where it was held that the 
present defendant had no title to convey to the present plaintiff; and that 
the present plaintiff was ousted in consequence of the decision of the High 
Court. This suit was instituted less than three years from the date of the 
judgment of the High Court. The District Munsif held that the suit was 
barred by limitation and his judgment was upheld on appeal by the 
Subordinate Judge. 

The plaintiff preferred this second appeal. 

Ramachandrau Rau Saheb, for appellant. 

Eespondent was not represented. 


Second Appeal No. 1327 of 1894. 

/i) 16 C. 473. 
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[ 178 ] APPELLATE CIVIL 

Before Mr Justice Muttusami Ayyar and Mr Justice Shephard 

Gopaludu (Plaintiff), Appellant v Venkataratnam and others 
(Defendants), Respondents.* [0th and 10th September, 1894 ] 

Contract Act — Act IX of 1872, Section 74 — Penal sum — Enhanced interest — Mortgage- 
Construction of covenant to pay 

In a suit to recover principal and interest due on a mortgage, dated 19th April 
1882, it appeared that the instrument provided that the principal should be repaid 
with interest at 21 per cent per annum in two instalments on 8th May 1883 and 
the 27th April 1884, respectively, and proceeded as follows — "If the amount of 
" each instalment be not paid on the date of such instalment, we shall make 
" payment with interest at three rupees per cent per mensem from the date of 
the bond ” No payment had been made on account of principal 01 interest 
Held, that the plaintift was entitled to recover the principal, together with 
interest calculated at 21 per cent, up to the dates when the instalments respect- 
ively became due, and at 12 pe^ cent from those dates to the date of the plain! 
and at 6 per cent from that date until payment 

Second appeal against the decree of H T RoSs, District Judge of 
Godavari, in appeal suit No 88 of 1893, modifying the decree of P 
Lakshminarasu Pantulu, Distnet Munsif of Amalapur, in original suit 
No 311 of 1892. 

Suit to recover principal and" interest due upon a mortgage bond, 
dated 19th April 1882, and executed by defendants Nos 1 and 2 in favour 
of plaintiff Defendants Nos 3 to 5 were brought on to the lecord as 
being the undivided sons of defendant No 1 

The mortgage in question was executed to secure the repayment of 
Bs. 200 with interest at the rate of 21 per cent, per annum in two instal- 
ments on certain days therein mentioned and it provided as follows : — 


JUDGMENT 

The article applicable iS clearly No. 97 of Schedule II, and the cause 
of action accrued on ^he date of failure of the consideration, i e , the date 
of the High Court's decree, dated diet October 1869 This suiSr brought 
within three years from that date is in time 

It has been found in a former suit between the same parties that 
Bs. 737 were paid and that the sale-deed could not be set aside by the 
respondent by whom it was executed voluntarily 

In order that the cause of action should run from the date of the sale, 
it must be found that the sale was void ab imtio. 

It 18 only in such a case that Article 62 can apply, cf Hanuman 
Kamat v Hanuman Mandur (1) It was found, no doubt, in the former 
suit that the plaintiff had the means of knowing that defendant’s husband 
had been absent for only three or four years But the giound of the pre- 
sent suit IS failure of consideration which must depend upon the result of 
the suit and not on a particular finding in that suit 

We set aside the decrees of tlie Lower Couits and remand the suit 
for replacement on the file and the disposal on merits 

The costs hitherto incurred will abide and follow the lesult. 


♦ Second Appeal No 736 of 1894 
(i) 19 C^i23. 
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“ If the amount of each instalment be not paid on the date of such 
“ instalment, we shall make payment with interest at three rupees per 
“ cent, per mensem from the date of the bond.*’ 

In his plaint the plaintiff claimed interest at the enhanced rate from 
the date of default only, and the District Munsif passed a [1761 decree 
for the amount claimed up to the date of the plaint. On appeal, the Dis- 
trict Judge modified the decree by allowing to the plaintiff in respect of 
interest the sum of Ks. 84-14-11 only up to the date of the plaint, 
together with interest at 6 per cent, on the whole debt from that date to 
the date of payment. He held that on the right construction of the mort- 
gage it contained no provision for the payment of interest from the due 
date to the date of discharge, and the sum awarded in the decree on account 
of interest was calculated on this basis. 

The plaintiff preferred this second appeal. 

Sundara Ayyar and Subramanya Ayyar, for appellant. 

Srirangachariar, for respondent. 

JUDGMENT. 


Muttusami Ayyar, J. — ^This was a suit on a hypothecation bond 
dated the 19th April 1882. As regards the principal amount Rs. 200, 
both the Courts below decreed the claim. As regards interest, the bond 
provided that the principal shall be paid back in two instalments with 
interest at 21 per cent, per annum — Rs. 100 with interest on the 8th May 
1883 and the remainder with interest on the 27th April 1884. The bond 
then proceeds to stipulate that if each instalment is not paid oui the due 
date, then interest shall be paid at 36 per cent, per annum from the 
date of the bond. The plaint stated that there was default in paying both 
instalments and claimed Rs. 699-1-0 as interest due at the enhanced 
rate from the date of default. Relyng on Nanjappa v. Nanjappa (1), 
the District Munsif decreed the interest claimed. But on appeal, the 
Judge was of opinion that there was* no provision in tjie bond for interest 
from the due date to date of payment, and that the agreement to pay the 
enhanced rate extended only to the due date. Upon this construction of 
the document the Judge decreed interest at the enhanced rate as provided 
in the bond up to the due date, refused interest from the due date to that 
of the plaint, and awarded interest at 6 per cent, per annum from date of 
plaint to date of realization. To this decision the plaintiff (appellant) objects 
on three grounds, viz,, (i) that the Judge has misconstrued the document, 
(ii) that he ought not to have refused interest from date of default to date 
of payment, and (iii) that the interest is payable till date of payment 
as provided in the [177] bond. I am of opinion that the Judge is in 
error in holding that the Dond contains no provision for payment of inter- 
est after the due date. The words from the date of the bond are used in 
contradistinction to the words from the date of default which is premised, 
and they are not designed to limit the time up to which interest is payable. 
The natural construction is that in ca^e there is no default, interest shall be 
paid at 21 per cent, per annum, and that in case there i& default, interest 
shall be paid at 36 per cent, per annum, and that the payment at such 
liigher rate shall be not only prospective from the date of default, 
but shall also be retrospective from the date of the bond. This being so, 
the next question is whether the agreement to pay interest at 36 per 
cent, in case of default is in the nature of a penalty, and a^ such governed 
by Section 74 of the Contract Act. That section pre-supposes a case in 
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which a contract is broken and a sum is named as the amount to be 
paid on such breach i the party complaining of the breach is entitled to 
receive reasonable compensation not exceeding the amount Bo named. 
The general rule is that effect is to be given to the intention of the par- 
ties as expressed by the contract in the absence of any rule of law to 
the contrary. When the contract is to pay a higher rate of interest 
from the date of breacbj its operation is prospective, and the proper con- 
struction is that the debtor who commits default intends to pay the alter- 
native rate and to return the money lent On this point all the High 
Courts are agreed. Wheti the agreement is to pay the higher rate 
on default from the date of the contract, the question arises whether 
it fall|i under Section 74, and as to this there is a conflict of opinion. 
The Full Benches of the High Courts at Calcutta and Bombay have held 
that Section 74 is applicable and that the agi'eement is penal and ought to 
be relieved against. Kalachand Kyal v Shih Chunder Roy (1) and Umar- 
khan Mahamad Khan Deahmukh v Salekhan (2) But the Full Bench 
of the High Court at Allahabad has held that Section 74 does not apply to 
agreements to pay alternative rates of interest In Nanjappa v Nan]- 
appa (3) a Divisional Bench of the High Court at Madras held that such 
agreement falls under Secion 74 1 and that though no sum is named in 
rupees, the extra sum payable is fixed and ascertainable before 
hand, or at any rate at the time when the default is made In [178] 
Basaavayya v Subbarazu (4), where a mortgage bond provided for repay- 
ment of the debt m four instalments with interest at 6 per cent , and, in 
default of payment on the due date, provided for interest at‘ 12 per cent 
from the date of the bond, another Divisional Bench held that the stipu- 
lation being reasonable^ the higher rate of interest was payable from date 
of the bond. This may be reconciled with Nan]appa v Nan]appa (3) by 
the fact that the alternative rate provided by the contract was one which 
might be adopted under the measure of reaSj^nable compensation In 
Narayanaaami Ncudu v Narayana Rau (5), in which I took part, I followed 
Baaavayya v Subbarazu (4) In the present case the contract was to pay 
interest at 36 per cent from the date of the bond, and it is therefore 
governed by Section 74, according to Nanjappa v. Nanjappa (3) and the 
High Courts at Calcutta and Bombay I would therefore award interest 
at 21 per cent per annum from date of bond to due dates, 12 per cent 
from these dates to date of plaint, and 6 per cent from date of plaint to 
date of realization Costs will be assessed proportionately 

Shephard, J. — The question is to what sum the plaintiff is entitled 
on account of interest payable in respect of the sum of Rs 200 due under 
the bond executed by the defendant The District Judge has held that 
there is no stipulation in the bond for payment of interest after the dates 
when the two instalments became due The words used are “ If the 
*' amount of each instalment be not paid on the date of such instalment, 
*' we phall make payment with interest at three rupees per mensem per 
*' hundred rupees from the date of the bond There is a terminua a quo 
given, but no express terminua ad quern ^ and the Judge has accordingly 
held that the interest was to run only up to the dates fixed for the pay- 
ment of the instalments. 

In this construction it appears to me that the Judge is wrong. The 
provision for enhanced interest pre -supposes a case of default. The date 

(i) ig C 392 (2) 17 B. io6 (3) 12 M 161 

(4) II M 294. (5) 17 M 62 (65). 
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at which the instalment with interest at 21 per cent, fell due having 
passed, it is reasonable to Suppose that it was intended that the substituted 
interest should run until the date of payment, and there are certainly no 
words indicating the contrary intention. The question then is whether the 
provision for enhanced interest is [1791 of such a character as to make 
Section 74 of the Contract Act applicable. 

According to the view expressed in Nanjappa v. Nanjappa (1) and 
adopted elsewhere, a stipulation for retrospective enhancement of interest 
is generally a penalty which has to be dealt with by the Court under the 
provisions of Section 74. The Court has to give a reasonable compensa- 
tion not exceeding the amount named. In addition to the interest at 21 
per cent, on the two instalments up to the dates when they respectively 
fell due, I would allow interest from those dates at the rate of twelve 
per cent, up to the date of the institution of the suit and subsequent 
interest at six per cent. 


18 M. 179. 

APPELLATE CIVIL. 

Before Mr. Justice Mutiusami Ayyar and Mr. Justice Best. 


SuBBA Ayyab and OTHERS {Defendants Nos. 1 to 3), 
Appellants v. 

Ganasa Ayyar and another {Plaintiffs)^ Respondents.* 

[19th and 20th November, 1894 and. 9th January, 1895.] 

Hindv law — Partition of family property — Suit by plaintiffs against their father and 
uncles. 

In a suit for partition of family property, the plaintiffs were the sons of one 
and nephews of others of the defendants who defended the suit : 

Held, that the suit was maintainable. 

[F., 31 C. Ill (129)=7 C.W.N. o88; 4 Ind. Cus. 797 (800)=5 N.L.R. 181; R.. 7 Bom. 
L R. 232 (234).] 

Second appeal against the decree of T. Bamasami Ayyangar, 
Subordinate Judge of Negapatam, in appeal suit No. 253 of 1893 modify- 
ing the decree of T. Venkatarama Ayyar, District Munsif of Valangiman, 
in original suit No. 183 of 1892. 

Suit for partition of the family property. The plaintiffs, of whom 
the second being an infant sued by the first as his next friend, were the 
sons of defendant No. 2 and the defendants Nos. 1 and 3 were his brothers. 
Defendants Nos. 4 and 5 were the sons of defendant No. 1; the other 
defendants were strangers to the family who were in possession of part of 
the property of which the plaintiffs claimed their share. It was objected 
by the contending [180] defendants that* the suit was not maintainable. 
This contention was overruled by both the Lower Courts, who passed 
decrees in favour of the plaintiffs. 

Defendants Nos. 1, 2 and 3 preferred this second appeal. 

Subramanya Ayyar, for appellants. 

Pattabhirama Ayyar, for respondents. 


♦ Second Appeal No. 1297 at 1894. 
(i) S2 M. 161. 



Vl;^ StJBfiA AVyAR i) GANASA AYVAR li MIkI. 181 

JUDGMENT 

Appellants are brothers ^and respondents are the sons of the second 
appellant Natesayyan Respondents sued appellants for partition, and the 
question raised for decision in this appeal is whether the suit is maintain- 
able under the Mitakshara law 

The property, of which partition is decreed by the Subordinate Judge, 
is admittedly ancestral, and it is conceded that if the second appellant 
had no brothers the suit would lie The contention on appellant’s behalf 
IB that when the father has brothers, and when he is alive, the sons 
cannot enforce partition against his will according to the Mitakshara We 
are of opinion that both in principle and on authority the contention must 
be disallowed The son’fi right to demand partition from his father aiises 
from the co-parcenary right of the former by birth, and it is confined to 
ancestral property, because the son and the father confer equal spiritual 
benefit upon the grandfather and ancestors and they have equal right in 
such property, whilst in paternal property the father has a dominant right 
as its acquirer The basis on which the son’s right of partition rests is the 
same whether the father has brothers or not, and there is therefore no 
legal foundation for the contention 

It IS further at variance with j}lacita B and 11, Mitakshaia, Chapter 1, 
Section V 

Placitum 8 shows that the partition takes place by the will of the 
son, though the mother is capable of bearing more sons and the father 
does not desire partition 

Placitum 11 refers to Manu, IX, 209, and draws an inference from 
it to the effect that the father, however reluctant, must divide with his 
sons, at their pleasure, effects acquired by the paternal grandfather 

Placitum 3 refers to the Smriti of Yadnavalkya to the effect that the 
ownership of father and son is the same in land which was acquired by 
the grandfather. Placitum 5 contains Vigyaneswara’s comment upon it 
" In such property which was acquired by the paternal grandfather 
" through the acceptance of gifts, by [181] conquest or other means, the 
“ ownership of father and son is notorious and therefore partition does take 
" place For, or because, the right is equal or alike, therefore partition is 
" not restricted to be made by the father’s choice nor has he a double 
share ” 

Thus, the Smritis of Yadnavalkya and Manu, as commented on in 
the Mitakshara, recognize the -son's right to enforce partition against the 
father’s will of immoveable property acquired by the paternal grandfather 
on the ground that they have equal ownership in the same 

Appellant’s pleader relies in support of his contention on 'placita 1, 
2, and 6 

Placitum 1 refers to thG equal division of paternal estate and states 
that a special rule is propounded by Yadnacalkya concerning the division 
of grandfather’s effects among grandsons That special rule is among 
grandsons by different fathers, the allotment of shares is according to 
the fathers Placitum 2 comments upon that rule and explains and illus- 
trates it Placitum 6 repeats the rule It is contended that since the 
grandson’s share has to be carved out of the father’s allotment, there can 
be no partition at the instance of the grandson when the father is alive, 
has brothers and does not desire partition, and consequently, the son’s 
right of partition is taken away in the case suggested. Reliance is placed 
in support of this viewi on a passage «in Mayne's treatise on Hindu Law, 
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Section 432, and on West and Buhler, page 295. Thij^ suggestion rests 
on a misconception of the reason of tjbe special rule. Placitum 2 com- 
mences with the words, “ although grandsona have by birth a right in the 
grandfather’s estate equally with the sons,” and goes on to jSay ” still the 
distribution of the grandfather’s property must be adjusted through their 
fathers and not with reference to themselves.” 

Thus the very text which prescribes the special rule postulates the 
existence of the equal right of father and son in the grandfather’s property. 
It is therefore not correct to infer from the text a negation of that right. 
It is then asked how is the father’s allotment to be ascertained if he does 
not desire partition? The answer is it is to be ascertained against his 
will, leaving him, aftei< the son separates, to reunite with his brother if 
he desires to do so, or in the same way in which a brother’s share is ascer- 
tained when one of three or more brothers desires partition and the others 
desire to continue in coparcenary. The right to demand partition is in 
the [182] son and it is by his will, and, not by the father’s desire, the 
partition takes place. Placitum 8 gives the same answer. 

It is again asked why then is division per stirpes enjoined between 
class and class whilst partition per capital is prescribed among the sons of 
the same father? 

The answer is that a coparcenary family is, according to Hindu 
theory, to be disintegrated in the same manner in which it is constituted. 
When several brothers or sons of the same father live in union by choice, 
on the understanding that when they elect to separate, they are to take 
equal shares in their father’s property, we have before us a coparcenary 
family in its simplest form. When the brothers have sons, grandsons and 
great-grandsons who stand in their ishoes by right of representation, we 
have a coparcenary family in its complex form. When death removes 
some and birth introduces others, the complexity is enhanced. According 
to Hindu Law, partition is but a mode whereby the coparcenary family is 
disintegrated into individual or single families, without prejudice, to the 
natural rule of inheritance that sons take like shares in their father’s pro- 
perty. Hence it is that division per stirpes is sanctioned between class 
and class, in order that no violence may be done to the understanding on 
which the coparcenary family was first constituted. 

Appellants' pleader next lays stress on placitum 3, Section 5, Chap- 
ter I. In this placitum the commentator anticipates an objection and 
answers it, and the rule of decision is to be sought for, not in the antici- 
pated objection but in the answer given* to it. The first part of the 
placitum states the objection and the answer to it is contained in these 
words. To obviate this doubt the author Yadnavalkya says ” for the 
ownership of father and son is the same in land which was acquired by 
the grandfather ” implying thereby what is stated in placitum ^ 5. ” For, 

or because, the right is equal or alike, therefore partition is not restricted 
to be made by the father’s choice nor has he a double share.” Thus it 
appears to us that on the correct interpretation of Section V, Chapter I, 
Mitakshara, there is no exception to the rule that a son is entitled to 
demand partition from his father of ancestral property. 

The foregoing is the view taken by this Court in 1862 in Nagalinga 
MudoXi V. Suhbiramaniya Mudali (1). In that case the [188] ancestor 
who acquired the property was one Tirumalai Mudali wno aied many 
years before, leaving two sons, the defendants Subramania and Veerasami. 


(i) I MJI.C.R. 77. 
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T^e defendant Subramania had two Bpnflr one named Perumal the plaintiff’s 
father who died in 1850, the other was the defendant Dharmaiinga It 
waa held by Bir Colley Scotland, C.J , and Bittleston, J , that a grandson 
may by Hindu Law maintain a suit against his grandfather for compulsory 
division of ancestral family property The same view of the law under 
the Mitakshara was also taken by the Full Bench of the High Court at 
Allahabad m Jogul Ktahore v Shib Sahai (1), and Viramitrodaya, 
Chapter II, Part 1, Verse 2di is also cited in support of the decision A 
similar view was also eiipressed in Laljeet Singh v. Rajcoomar Singh (2) 
We should have considered ourselves concluded by authority had it not 
been for the decision of the majority of the High Court at Bombay in 
Apaji Narhar Kulkami v Ramchandra Rav]i Kulkamt (3) After carefully 
reading the judgments in that case and comparing them with the Mitak- 
shara and the decision in Nagalinga Mudah v Subbiramaniya Mudah (4) 
we agree in the opinion of Mr Justice Telang who has reviewed at length 
all the authorities on the subject and dissented from the conclusion arrived 
at by the majority of the Court This appeal must therefore^ fail and we 
dismiss it with costs 
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APPELLATE CIVIL 
Before Mr Justice Muttuaami Ayyar 


Bamasami Ayyab (Plaintiff), Petitioner v Municipal Council of 
Salem (Defendant), Respondent.^ [1st & 13th August, 1894.] 

District Municipalities Act (Madras) — Act IV of 1884, Section 53, Schedule A— Pro 
fession tax — District Court pleader — Court situated outside municipal limits. 

The plaintiff, who was a pleader, lived and had his office and occasionally 
practised in Courts within the limits of the municipality of Salem, but he 
claimed to be entitled to the refund of a sum levied on him for profession tax 
under the (184] District Municipalities Act for the reasons that he practised as a 
Distnct Court pleader and that the District Court was situated outside the 
municipal limits 

H^eld, that the plaintiff was liable to pay profession tax to the Municipality of 
Salem 

[R.. 8 MLJ 73 (74) ] 

Petition under Provincial Small Cause Courts Act, Section 25, pray- 
ing the High Court to revise the decree of S Dorasami Ayyanger, District 
Munsif of Salem, in small cause suit No 1390 of 1892 

Suit to recover the sum of Rs 25 which had been levied from the 
plaintiff as profession tax under the District Municipalities Act of 1884 
(Madras). 

The facts of this case are stated sufficiently for the purposes of this 
report in the judgment of the High Court 

Pattabhirama Ayyar, for petitioner. 

Parthosaradhi Ayyangar, for respondent 

JUDGMENT. 

The plaintiff is a first grade pleader and defendant is the Municipal 
Council at Salem. On the 29th June 1892, the latter assessed the former 
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JM4 exercising his profession as a pleader of the District Court 

under class III, Schedule A, of Madras Act IV of 1884. Plaintiff paid 
the tax under protest and brought this small cause suit for its refund. 
Appel- ’^^o questions were raised for decision before the District Munsif at 
Salem (1) whether the Small Cause Court had jurisdiction to enter- 

ClViL. (2) whether the plaintiff is entitled to the refund claim- 

ed by him? The District Munsif held that he had jurisdiction and that 

llM-tS3. plaintiff was lawfully taxed. It is urged in revision on petitioner’s behalf 
that he was not liable to pay profession tax and that if he was, he could 
only be taxed under class IV. 

Schedule A, class III, specifies “ a Pleader practising in any Civil and 
Sessions Court, Subordinate Judge’s Court or Court of Small Causes ” a& 
liable to pay a profession tax of Rs. 25. Class IV specifies every Pleader 
and practising Vakil not included in class III ” as liable to pay a tax 
of Rs. 12. It is an undisputed fact that the District Court of Salem and 
the Subordinate Courts of Salem and Bellary are situated outside the 
municipal limits. The District Munsif ’s Court, which is invested with 
the powers of a Small Cause Court up to a certain limit, is located 
within the municipal limits. There is, however, no separate [ 188 ] 
Court of Small Causes in the district constituted as was formerly the case 
under Act XI of 1865. Although the District and Subordinate Courts are 
outside the municipal limits, the plaintiff admitted before the District 
Munsif that he receives his clients, takes instructions from them, accepts 
vakalats, and draws up pleadings in his house which is situated within 
the municipal limits. He admitted also that^ he has his office within the 
municipality and that he practises in other Courts within the muniri- 
pality. It is provided by Section 58* Act IV of 1884, that if the Municipal 
Council notify, under Section 50, that a tax on arts, professions, trades 
and callings, and on offices or appointments shall be levied, every person 
who within the municipality exercises after the date specified in the said 
notification, any one or more of the arts, professions, trades or callings or 
holds any one or more of the offices or appointments specified in Schedule 
A, shall, subject to the provisions of Section 59, pay in respect thereof the 
sum specified in the said schedule as payable by persons of the class in 
which such person is placed. It is argued that petitioner can be said to 
practice only in the District Court outside the limits and that neither the 
other acts ancillary to such practice nor his practising as a Pleader in the 
Courts of District Munsifs by reason of his status as District Court 
Pleader constitute the basis^ of his liability to be taxed. I am of opinion 
that the District Munsif has arrived at a correct conclusion. It is Section 
58 that defines the cause of liability to pay a profession tax and that section 
describes the tax as a tax on professions and declares the cause of liability 
to be the exercise of one of the professions specified in Schedule A, within 
the municipality. Schedule A, class IV, declares every Pleader and 
practising Vakil as liable, whilst class III refers to every Pleader practising 
m any Civil and Sessions Court, Subordinate Judge’s Court or Court of 
Small Causes as liable to be placed in that class for purposes of taxation. 
The real question then is — Does the petitioner exercise his profession as 
Pleader within the municipality? 

The term, profession, is not defined by the Act. In ordinary parlance 
any act done by a Pleader which is incidental to his profession is an 
exercise of his profession, and it is not necessary that all the acts incidental 
to that profession must be done by him before he can be said to exercise 
that profession. It often happens #tjiat a junior Vakil takes instructions, 
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preparea the brief, draws up [186] the memorandum of appeal, prepares a 
summary in his house of the arguments and of decided cases and handing 
them over to a senior, accompanies him to the Court where the senior 
addresj^es the Court. Do not both the senioi and the junior alike exercise 
the profession of Pleaders? 

In the case before us, all the acts ancillary to pleading in Court are 
done within the municipal limits as already mentioned It appears fur- 
ther that by reason of petitioner’s status as a District Court Pleader he 
practises in the Courts of Distnot Munsifs which are within the municipal 
limits. I see no warrant either in the language of Section 53 or of Sched- 
ule A for eliminating from his profession all acts preparatory to pleading 
and acting in Court and saying that pleading and acting in Courts alone 
constitute the exercise of his profession Even on the view that the location 
of the District and Subordinate Courts outside the municipality was not 
foreseen when the local area was defined, there remains the fact that all acts 
save pleading and acting in Court are done within the municipal limits, and 
the former constitutes as much as the latter the exercise of the profession 
of a District Court Pleader within the meaning of Section 53 and Schedule 
A. Nor do I see any sound reason for excluding from our consideration 
petitioner's practising in other Courts within the municipal limits. 
Th0 case of Kali Kumar Roy v Nobin Chunder Chuckerbutty (1) is not 
in point. The point decided there is that a person, who looks after a 
regular appeal and gives instructions to pleaders in connection with it, is 
not practising as a Muktyar within the meaning of Section 13 of Act XX 
of 1805. The word$ in that section are *' who shall practise as a Muktyar 
" in any Civil or Criminal Court without having previously obtained a 
certificate ” The words m Schedule A " practising in any Civil and 
Sessions Court,” are intended to be descriptive of his rank as a Pleader 
and practising Vakil and not to be words which limit his liability or con- 
stitute pleading and acting alone as the exerci^ie of a Pleader's profession 

I dismiss this petition with costs 
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[187] APPELLATE CIVIL 

Before Mr Justice Muttuaami Ayyar and Mr Justice Best 


Andi Acheni {Defendant No 2), Appellant v Kombi 
Aghen (Plaintiff), Respondent * [20tli February, and 
14th November, 1894.] 

Pcfistons Act— Act XXIII of 1871, Sections 4, 6 — Suit for maltkana zvithout certificate 
of Collector . 

In a suit against the Rajah of Palghat and other members of his family for a 
declaration of the plaintiff's status as the third Rajah, and to recover a sum of 
money payable to him as such on acount of his share of malikana, it appeared 
that the plaintiff had obtained no certificate under Pensions Act, 1871, Section 6. 

Held, that the suit was not maintainable. 

[F, 26 M 69 (71); R. 29 l\ 480 (491)=7 Bom L R 497, 2 OC 57 (59) ;D., 30 M 
266 (268)=17 M L J 139=2 MLT 188] 

Appeal against the order of E. K Krishnan, Subordinate Judge of 

South Malabar at Calicut, in appeal suit No 901 of 1891, reversing the 

* Appeal against Order No 124 of 1892 

(I) 6 C ^585 
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decree of* V. Bama Sastri, District Munsif of Palghat, in original suit 
No. 298 of 1891. 

The plaintiff sued the Bajah of Palghat and three other members of 
the family for a declaration of his status as third Bajah of Palghat and to 
recover Bs. 769 being the malikana due and payable to him as such. The 
plaintiff bad brought a previous suit (see Kombi v. Aundi (1), asking for 
declaration of his status only. The present suit was dismissed by the 
District Munsif on the ground that malikana being a pension the suit was 
not maintainable without a certificate under Act XXIIl of 1871, Section 
6. This decree was reversed on appeal by the Subordinate Judge, on the 
groxmd that the ruling of the District Munsif was contrary to the 
judgment of the High Court in the case above referred to, and he accord- 
ingly remanded the suit to be disposed of on the merits. 

Defendant No. 2 preferred this second appeal. 

Bha$hyam Ayyangar and De$ikachariar, for appellant. 

Sankara Menon, for respondent: 

JUDGMENT. 

Best, J. — As observed by the Subordinate Judge, the difference 
between the present suit and the former one is that in his former suit [188] 
plaintiff asked only for a declaration of his status without seeking 
further relief in the shape of payment to him of his share of the malikana, 
whereas he now seeks both for the declaration and the further relief. 

The former suit was expressly held to be not barred by the Pensions 
Act XXIII of 1871, on the ground that it was merely for a declaration 
as to the plaintiff’s status and that though *' no doubt malikana is paid by 
“ Government on behalf of the stanom of the fifth Bajah ” the suit “ did 
** not seek a declaration that the plaintiff is entitled to anything so 
“ payable.” 

As the malikana, in question, is clearly money paid by Government 
within the meaning of Section 4 of the Pensions Act (c/) the recent deci- 
sion of the Privy Council in Deo Knar v. Man Kuar (2) the present suit is, 
in my opinion, not maintainable in the absence of a certificate under Sec- 
tion 6 of that Act. 

I would, therefore, allow this appeal and, setting aside the order of 
the Subordinate Judge, restore the decree of the District Munsif and direct 
the respondent (plaintiff) to pay the appellant’s (second defendant's) costs 
in this Court and also in the Lower Appellate Court. 

Muttusami Ayyar, J. — ^In this case judgment was reserved on 
account of an opinion expressed by me in my judgment in Kombi v. Aundi 
(1), to thei effect that unless the suit is brought against the Government, 
no certificate is perhaps necessary unde^* Section 6 of Act XXIH of 1871. 
It was not necessary to determine the question for the purpose of the 
previous suit which could not be maintained under Section 42 of the 
Specific Relief Act. 

On re-considering the question which arises for adjudication in this 
suit and taking time to consider it, I see reason to alter my opinion. I 
think that upon the proper construction of Section 4 of the Pensions Act, 
it is enough that the suit relates to a ” malikana ” and it is not necessary 
that it should be instituted against the Government or its officers. I was 
influenced by the notion that the Le^slature did not probably intend to 
shut out the co-sharers from the ordinary Courts, even in regard to the 
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deterniinatiou of their relations infer ae which must prevail in regard 
to other property But having regard to the language of Section 4 
and the scheme of the Act suggested Sections 5 and 6, the 
[189] narrower construction, viz , that it is enough that thel suit relates 
to malikanu, appears to be the true construction. Possibly, the intention 
was that the distiibution of what is regarded as the bounty of CTOvem- 
ment among the co-sharers should remain under its control or that of its 
executive otticers This view is the result of the grammatical interpretation 
of Section 4 confirmed by the scheme of the Act embodied in Sections 
and 6. It is also the view taken in Habaji Han v Rafaram Ballal (1) 
and Hyed Mahommed laaach' Muahijach v Azcezoori Niaaa Bcgam (2) and 
recently in Deo Kuar v Man Kuar (3) by the Privy Council On the 
ground that a certificate from the Collector is neceBsar;y to give juris- 
diction to tlie Civil Couits to entertain the suit relating to the malikana 
in dispute, I concur in tlie judgment proposed by my learned colleague 


18 M. 188=4 M.L J. 106. 

APPELLATE CIVIL 

Before Sir Arthur J H CoJhns, Kt , Chief Justice, and Mi Justice Davies 


Srirangguariar ani> others (Defendants Nos 1, 3, 4 and 6), 
Appellants v Ramasami Ayyangar and others (Plaintiffs), 
Respondents* [19th, 20th Febiuaiy and 6th March, 1894 ] 

Contract Act — Act IX of 1872, Seciwn 23 — Consideration in part illegal — Stifling a 
prosecution — Limitation Ait — Act XV of 1877, Section 22, Schedule II, Articles gi, 
\20—Ctvtl Procedure Lode — Act XVI of 1882, Section 13 — Res jiiHicala — Decree in 
suit of small causae nature — Subsequent suit for declaration 

The plaintift, claiming to be entitled together with two of the defendants to the 
office of archaka of a temple, sued in 1889 for a declaration of his title, and for 
a declaration that an agreement entered into by them in 1886 with the other 
defendants was void as having been executed under coercion, and because part of 
ihe consideration was the withdiawal of a pending criminal charge of trespass 
and theft against (hem These averments were pro\ed The first named de- 
fendants were made plaiiUiHTs in the suit more than three yeais after ihe execu- 
tion of the agreement The remaining defendants pleaded that the validity of 
ihe agreement was rCi luduatn for the leason that the)' had brought a previous 
action upon il against the plaintiffs and had obtained a deciee foi Ks 75 

[ 190 ] Held, (1) that the validity of the agreement was not res judiciita, be- 
cause the previous suit was of a small cause nature, 

(2) that the agieemeiit was \oid allhough the withdrawal of the criminal 
proceedings formed pari only of the consideration foi it 

(3) that the first plaintiff was entitled to declaration of the invalidity of the 
agreement, hut not the others who had been joined as plaintiffs more than three 
years from its date 

[Dita., 8 ALJ 498=UI Ind ( as 210 (218), F., 29 A1 195 (198) (F.B.) = 10 MLJ 
41 = 1 M LT 2S, LL5K 42 (43) 54 PR l9fR . R., 22 A 224 ( 230), 8 Tnd 
Cas 1117 (in8)=r) NT. K 148, 11 Iiul Cas 321 (327)=31 PR 1911 = 19? P 
L.R 1911, 16 Ind Cas 555 (560)=8 NLR 97, 82 R 1904 , 41 R T. R 1901, 
Com.. M. 444 (447). D.. 1 S L R 47 (51) ] 

Appeal against the decree of W F Orahame, District Judge of 
South Arcot, in original suit No 4 of 1889 

Suit filed on 18th February 1889 by the plaintiff against nine defend- 
ants for a declaration that he was an archaka of the Thillai Govindrajaswami 

* Appeal No 55 of 1893 

(O I B 75- (2) 4 M '}) 21 I. A. 148. 
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temple, Chidambaram, with a hereditary mirasi right thereto, and that he 
was entitled to the perquisites of the oiBoe unaffected by certain recent* 
arrangements made by defendants Nos. 1 to 7, and for a further declaration 
that an agreement! dated 16th February 1886, and executed by the plaintiff 
and defendants Nos. 8 and 9 to the remaining defendants was void, and 
for a decree that the key of the temple be delivered to liim and for further 
and other reliefs. 

The plaintiff’s ease ^^as that he and defendants Nos. 8 and 9 were 
the hereditary archakas of the temple and that they had been induced to 
enter into the agreement above referred to surrendering their rights to 
defendants Nos. 1 to 7, who claimed that office by a similar title, under 
coercion and undue pressure and to procure the withdrawal of a charge of 
criminal trespass and theft which had been brought against them. Defend- 
ants Nos. 8 and 9 were made plaintiffs by an order bearing date subsequent 
to 16th February 1889. The defendants pleaded, inter alia that the suit 
was barred by limitation and that the claim with reference to the agree- 
ment WHS re8 judicata by reason of the decree in appeal suit No. 269 of 
1887 on the file of the District Court of South Arcot, reversing the decree 
of the District Munsif of Chidambaram in original suit No. 790 of 1886, 
in which the validity of the agreement was directly in issue. In that 
case the plaintiffs were the present defendants NoS. 1, 2 and 4, and they 
sued the present plaintiffs for a sum of lis. 75 on the footing of that 
agreement. 

The District Judge overruled the pleas of limitation and reB judicata, 
held that the agreement was void for the reasons appearing in the judg- 
ment of the High Court, and passed a decree as prayed. 

[191] Defendants Nos. I, 3, 4, and 6 preferred this second appeal. 

Pattabhirama Ayyar, for appellants. 

Suhramanya Ayyar, Bhashyam Ayyangat and Sivasami Ayyar* for 
respondents, 

JUDGMENT. 

There can be no doubt that part of the consideration for the agree- 
ment A was the withdrawal of a pending criminal charge of trespass and 
theft laid against the plaintiffs and others {vide Exhibit B on the 14th 
February 1886, that is, two days before the execution of A. The first 
plaintiff as plaintiff’s third witness has sworn that it was so and his 
evidence stands uncontradicted, not even one of the defendants denying it. 
It is further proved that the very Magistrate, who w'ould have tried the 
charge laid it it liad been proceeded with, was present taking part in the 
negotiations that led up to A. There is also no doubt of the law that a 
consideration that proceeds upon the withdrawal of criminal proceedings 
that have been instituted is illegal as being opposed to public policy, as it 
is held to be the stifling of a prosecution. And even if this illegal consi- 
deration is only part of the consideration, it renders the w'hole agreement 
void because there is not good and sufficient consideration {bound v. 
Grirnuade (1) We therefore confirm the District Judge’s finding in this 
respect. It is next contended for the appellant that the question of the 
validity of the agreement could not be re-opened, because it was re9 
judicata by reason of the previous decision of the District Court in appeal 
suit No. 269 of 1887 holcUng it to be valid. That appeal, however, was 
made m a suit of a small cause nature before the District Munsif of 
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Chidambaram (original suit No. 790 of 1886), and the subject-mattei 
thereof was consequently not open to second appeal It ha& been held by 
the Bombay High Court [Govind Bui Lakshmannhei Anjorlekar v 
Dhondbarav Bin Ganhaiav Tambye (1) ) tliat a decision in a f'Uit of that 
character will not operate as rea judicata and that luling has been more 
than once followed by tins Court {vide Vithilinga Padayachi v Viththnga 
Mudali (2) and Namaaivaya Gurukkal v Kadir Animal (3) ), and we see no 
reason to depart from it now. and must therefore disallow this contention. 

We find however that the second and third plaintiffs are not entitled 
to the declaration setting aside the agreement A, because [ 192 ] ^^e find 
that they did not sue in tune for this relief The agieement A is dated 
the 16th February 1886, and this suit was biought by the first plaintiff 
alone on the last (la\ iillo\^cd b^ a three years’ liinitation The second 
and thud plaintiffs not having joined the first plaintiff in bringing the suit, 
he mack* them defendants It w^as not until tlie 25th January 1892 that, 
by an ordei of the Judge passed under Section 32, Code of Civil Procedure, 
they weie made plaintiffs They were therefore not made co-plaintiffs 
till more than three years after then cause of action arose, and under 
Section 22 of the Limitation Act, the suit should be deemed to have been 
instituted wdien they were so made parties The period of limitation for 
setting aside a document is under Aiticle 91 of the second schedule to the 
Limitation Act three years from the time the plaintiff knew' of it These 
plaintiffs Nos 2 and .3 knew^ of it on the 16th February 1886 when they 
executed it, and theicfore then inclusion as plaintiffs m the suit on the 
25th January 1892 w^as made too late It is contended on their behalf 
(i) that being defendants in the suit they were already parties thereto when 
it was brought, and Section 22 of the Limitation Act is therefore not 
applicable to their case, (u) that the relief as prayed for w'as not to 
set aside the document, but merely to declare it invalid and the article of 
limitation applicable was Article 120 of the second schedule, allowing six 
years’ time as for a suit for which no period of limitation is otherwise 
provided, under which these plaintiffs would be in time We cannot 
accede to either of these views, and the cases quoted Nagaihal v Ponnu- 
aami (4) and Khadir Moideen v llama Noik (5) do not support either 
contention As to the first point the second and third plaintiffs were ‘ added 
ns such only on the date they were taken from the ranks of the defend- 
ants, and it is only then they w'ere so made parties Section 22 of the 
Limitation Act therefore clearly applies to them As to the second point 
there is no such suit as for a mere declaration to declare an instrument 
invalid Section 42 of the Specific Relief Act shows in what matters 
mere declaratory suits arc admissible The only suit possible under that 
Act in regard to an instrument is one under Section 39 to have the 
document adjudged void and to have it cancelled, and Article 91 of 
the second schedule to the Tjimitation Act is the particular article 
applicable to such a case The resist [ 193 ] is that the decree so 
far as it sets aside the agreement A must be modified by declaring 
that it IB not set aside against plaintiffs Nos 2 and 8 It is then 
argued by appellants’ vakil that first plaintiff cannot alone sue for 
that relief, as the agreement is a joint agreement of all three plaint- 
iffs If there was any technical defect in this respect, it was cured by 

the addition of the second and third plaintiffs before the decree was 
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passed. But in our opinion, had the name of first plaintifi stood alone 
throughout, he was entitled to sue to evade his individual responsibility 
under the agreement because there was a several as well as a joint liability 
under it. 

The appeal is therefore dismissed with costs as against first plaintiff. 
It is allowed as against second and third plaintiffs to the extent indicated 
above, and the decree of the Lower Court will be modified accordingly. 

These plaintiffs will bear their own costs. 

18 M. 193--4 MLJ. 275. 

APPELLATE CIVIL. 

Before Mr, Justice Muttusami Ayyar and Mr. Justice Best. 


SuNDRAMMAL AND ANOTHER (Defendants Nos. 4 and 5), 

Appellants v. R^nqasami Mudaliar and others (Plaintiffs 
Nos, 1 to 3), Respondents.^ January and 

2nd May, 1894.] 

}H,tdu law — Inheritance — Bandhu ex parte paterna Bandhu ex parte materna — 
Limitation-^Adverse pos.^iesston — Alienation of an infant'.^ property by his mother 
and guardian 

Suit filed in 1891 to recover possession of certain land, the property of a 
Hindu, who died an infant leaving him surviving his adoptive mother, who 
entered into possession and enjoyed the property till her death in 1890. It 
appeared (i) that in 1861 the deceased and his adoptive mother had conveyed 
absolutely certain of the properties to the widow of one of his first cousins on 
his adoptive father’s side for her maintenance and that of her daughter, and that 
it had been assigned by her to A, B and C; (2) that other portions of the pro- 
perty had been conveyed in 1889 by the same persons, with the concurrence of 
D, as a gift to the daughters of the adoptive sisters of the deceased; (3) that D 
was the son of a sister of the [194] adoptive mother. The plaintiffs were grand- 
sons of the brother of the deceased’s adoptive father, being respectively the sons 
of his daughters : 

Held, (i) that the plaintiffs being bandhus ex parte paterna were preferential 
heirs to D who was a bandhu ex parte materna; 

(2) that the sisters’ daughters had no title whether by the law of inheritance 
or under the gift asserted them; 

(3) that the plaintiffs’ claim to the lands in the possession of A, B and C was 
barred by limitation 


[F., 29 M 34.2 (349) ; 24 M I. J 301 (305)^13 Nf.L.T. 213=(1913) M.WN. 202 (206); 
R., 21 M. 263 (267)“8 MLJ 130; 11 [iid Cas 907 (909)=7 N.L.R. 116.] 
Appeals against the decree of L. A. Campbell, District Judge of 
Coimbatore, in original suit No. 7 of 1891. 

The plaintiffs sued to recover posession of certain land as the heirs 
of Venkatachala Mudali, deceased, the adopted son of Chidambara Mudali 
Whom he survived. On the death of Venkatachala Mudali, which took 
place before he attained his majority, the properties passed into the 
possession of his adoptive mother Muttammal who died in May 18^. 
The plaintiffs claimed that they and defendants Nos. 1 and 2, who‘ refused 
to join in the suit, were entitled to inherit under Hindu law^ as being the 
grandsons of Chidambara Mudaliar’s undivided brother named Venkata- 
chala Mudali whose daughters w^ere their mothers respectively. The 
third defendant, who was in possession of part of the property, claimed 
to be entitled to retain it on two grounds, firstly, because it .had been 
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conveyed to his wife by way of gift by Mutt^mmal above referred to, 
secon^y, because he was a preferential heir to the plaintiff^ as being both a 
cousin in the male line of the deceased and also the son of his maternal 
aunt. Defendants Nos 4 and 5, who were in pos&ession of other portions of 
the property, were, respectively, the daughters of Sornatamrnal and Paivati- 
ammal, the adoptive sisters of the deceased, and they claimed title under 
a gift made as they averred under his directions by his adoptive mother to 
them. They also pleaded that the gift had been acquiesced in and the 
deed relating to it attested by defendant No 3 Certain other items of 
property, to which issue No 8 related, were alleged to have been given in 
1861 by the deceased and his adoptive mother to one Tanatiammal, the 
widow of one of Chidambaram’s nephews, for her maintenance and that of 
her daughter, and the persona in possession of this part oi the piopeity, 
VIZ , defendants Nos 7 to 11 and 13 to 20, claimed title in various ways 
through Tanatiammal During the hearing the plaintiffs entered into a 
compromise with defendants Nos 1, 2, 3, 6 and 12 

The District Judge held that the plaintiffs’ claim was preferable 
[198] to that of defendant No 3 as the son of the deceased maternal aunt 
and that it was not established that defendant No 3 was a cousin in the 
male line as alleged With regard to the defence of defendants Nos 4 
and 5, it was held that the consent of the deceased to the alleged gift 
was not proved, and even if established that it would not prevail against 
the claim of the reversioners With regard to the gift to Tanatiammal 
the Judge was of opinion, regaid being had to 'the amount ot the propeity 
conveyed and to the wealth in possession of the family, that the grant 
was not beyond the powers of the motlier and guardian ot the deceased, 
and accordingly that the plaintiffs were not entitled to recover posbesBiori 
during the lifetime of Tanatuirniiial In tlie result the Distiict Judge 
passed a decree for possession in favour of the plaintiffs as against 
defendants Nos 4 and 5 and made a declaiation that the alienations b\ 
Tanatiammal were not binding upon the leversioners after her death 
The rest of the deciee ivas in confoimity with the eoinpiomise above 
referred to. 

Against this decree the contending defendants prefeired tlie present 
appeals Appeal No 63 being preferred by defendants NoS 4 and 5 and 
appeal No 64 by the persons claiming title through Tanatiammal 
BhaBhyam Ayyaiigar and Jivap, for appellants 
Subramanya Ayyar and Ran^a Ramanujachariai , lor respondents 

JUDGMENT 

These two appeals are preferred from the deciee of the District 
Court of Coirnbator in original suit No 7 of 1891 No 63 by defend- 
ants 4 and 5 and No 64 by defendants 7, 10, 11, 13 to 15 and 17 to 20 
The properties in dispute belonged to one Chidambara Mudali, 
upon hiB death they devolved on his adopted son Venkatachalla miidah, 
the last full owner He died unmarried during his minority and his 
adoptive mother Muttammal succeeded him Upon her death in Mav 
1890, several persons claimed the right of succession 

The three plaintiffs and defendants Nos. 1 and 2, the third defend- 
ant and defendants Nos 4 and 5 are the several classes of relations wlio 
claimed the succession The third defendant claimed to he a davadi oi 
sapmda of Venkatachella Mudali tlu* last male ownei and also his 
mother’s sister’s son The fourth and ^fth defendants are the daughters 
of two sisters of Venkatachella [196]- Mudali, and the plaintiffs, and 
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defendants Nos. 1 and 2 are the daughter sons of Venkatachdla Mudah, 
the senior, who was the paternal uncle of the last male owner. The sub 
joined genealogical table shows how the several claimants are related to 
each other and to Venkatachella Mudali. 

Muthu Mudali, 
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Muthisami 
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Minakthi 
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Mudali^ Tanati 
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Parvathi 

Ammal. 

Ammal. 

before No. 2. 

Ammal. 

owner Ven- ammal. 

Ammal. 

j 

1 

1 

1 

katachella | 

1 

1 

1 

1 ^ 

1 

Mudalt. 1 


No. 6. 

No. 7. 

No. 8. 

Daughter 

1 

1 

sons. 

son. 

Kunasami Mudali 

1 Farvathi 

No. 12. 

No. 13. 

plaintiffs 

second 

who died before 

Ammal, 

Daughter, 

Daughter, 

and first 

defendant 

No. 2. 

first 

fourth fifth defend- 

defendant. 



plaintiff’s 

defendant, 

ant Sub- 




wife. 

fiundarammal. 

bammal. 


. [ 197 ] The eight issues fixed in this case indicate the contentions of 

the parties now in possession of the several items of property and tlu‘ 
several defences set up by them. The Judge decided the first issue for 
plaintiffs and the second and third issues against third defendant. As to 
the fifth and eighth issues, his decision ife that Muttammal did make a 
gift of the lands to the several defendants, but that it is not proved that 
she had authority to do so. 

As plaintiffs and defendants Nos 1, 2, 3, 6 and 12 entered into a 
compromise pending decision, the Judge . has recorded no findings on the 
fourth, sixth and seventh issues. 

Against his decision two sets of defendants have appealed. 

Appeal No. 63. — ^The appellants’ first contention is that the Judge’s 
finding that third defendant is not a dayadi is contrary to the weight of 
evidence. The Judge has stated his reasons for his finding in paragraphs 
4 to 6 of his judgment. On reading the evidence, we see no sufficient 
reason to come to a different conclusion. The evidence consists in the 
main first of declarations made by Muttammal, and secondly of those 
alleged to have been made by Chidambara Mudali, her husband, and 
thirdly of statements of witnesses that he is a dayadi and that he per- 
formed the funeral and other obsequies of both Chidambara Mudali and 
his widow. The witnesses, who depose in appellants’ favour and to admis- 
sions of third defendant’s relationship, are mostly unconnected with the 
family and their statements are not consistent witli eacli otlier. In en- 
deavouring to help the appellants several go too far ^\hen they say that 
third defendant was not only a gnati but also a co-parcener or undivided 

M6 



Vi.] BUNDRA^AL t) RANGABAMi MUbALlA^ |8 MmL iM 

gnaii and that he performed ChidambaiaiirB obsequies while th© last male 
owner, his adopted son, was alive It is true that there is documentary 
evidence in support of Muttammal’s admission, but, as observed by the 
Judge, it is not safe to attach weight to it. Admittedly the third defend- 
ant IB her sister’s son and she made the admission on occasions when 
she had reason to be speeid^lly kind to him The contention that he is a 
gnati or sapinda must be disallowed as not proved Another contention 
in appeal is that fifth defendant’s first witness Subbaraya Mudali is also 
a sapinda of the last full owner The Judge refers to Subbaraya Mudali in 
paragraph 4 of his judgment and remarks that he has made no attempt to 
secure the reversion We observe further that fourth and fifth defendants 
did not plead his atatus as a sapinda in answer to plaintiff’s claim or ask 
for an issue in regard to it 

[198] It is, however, admitted, that third defendant is the son of 
Muttammal’s sister and therefore mother’s sister’s son of the last male 
owner The Judge finds, and it is also proved, that during her life, Muttam- 
mal gave portions of the property in dispute to fourth and fifth defend- 
ants who are her daughter’s daughters, with the consent and approval of 
third defendant It is in evidence that she gave other portions of her son’s 
property to third defendant and his wife and to other defendants As 
plaintiff’s relationship to Venkatachella Mudali is admitted the question 
of law arising for decision is whether as the Bister’s daughters of Venkata- 
chella or by reason of the consent of his mothei’s sister’s son, the third 
defendant, fourth and fifth defendants exclude plaintiffs from succession 
In paragraph 2 of his judgment the Judge lelies on the table of succession 
in Mayne’s Hindu Law, Sections 466 and 535 and concludes that uncle's 
daughter’s sons are pieferablc heirs as compaied either with sister’s 
daughters who have no place among bandhus or with the maternal aunt’s 
son who IS only related on the mother’s side Appellant’s pleadei contends 
that male bandhuB are to be preferred to females only w^hen they belong to 
the same class and that appellants are entitled to the levoision In support 
of hiB contention he relies on Muttuaami v Muttukumaiasami (1) On fch(‘ 
other hand, it is iiiged toi plaintiffs that as bhinna goti a snpmclas on the 
father’s side they are the next reversioners and relinncc is placed on 
the decision in Umaid Bahadur v Udoi Chand (2) 

We are of opinion that the contention on appellant’s behalt cannot be 
supported. As sister’s daughtcis they arc not bandhus in the sense that 
bandhus are bhmna gotia sapindas-as stated in Chapter TT, Section V, 
Sloka 5 of the Mitakshara, and if the), are heirs they can onl\ taki' aftei 
them as female lelatives — according to tlie decision of the High Court in 
Muttuaami v Muttukumauiaami (1) There can be no doubt that w^ha1ev(*i 
their rights may be as relatives, they cannot exclude male lelatives who 
as bhinna gotra sapmdas or regular bandhus arc entitl(‘d to succeed undoi 
the Mitakshara law in preference to them 

The learned pleader for appellant argues that under Hindu law iinde^ 
exclude females only when they belonjf to the same class of relatives, but 
to this proposition we cannot accede Take, for instance, the ctrse of 
competition between a sister and the son of [199] anothci Bister, and 
it cannot be denied the latter excludes the foiinei, because he is n 
bhinna gotra sapinda, whilst the sister is a mere iclative and being a 
female can offer no funeral oblations Again it is a w’(‘ll-known 
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llM principle of Hindu law that when, in the table of succession, one cl.fss 
IVIay 2. heirs ranks above another, the class that is named first must be 

’ exhausted before the class that is named next can be let in, as in the case 
Appel- ® brother and nephew or of nephew and brother’s grandson. As 

female relatives form a class inferior to male bhinna gotra sapin»ias a» 
Civil. ® sister and sister’s son, plaintiffs as daughter’s sons of 

the last male owner's paternal umde are preferable heirs to appellants 
IS M. his sister’^ daughters, who, if, as such in the list of h.eirs 

193-4 at all, have a place therein as mere relatives before the property escheats tc 
hi.L. J the Crown. As between plaintiffs and the third defendant the latter is 
a bandhu ex parte materna, whilst the former are bandhus ex parte paterna. 
The decision in Muttuaami v. Muttukumarasami (1) is not in point. Theie 
the competition was between a maternal uncle and the father’s paternal 
aunt’s son both of whom were bhinna gotra sapindas and bandhus. This 
appeal must fail and is dismissed with costs. 

Appeal No. 64. — As regards appeal No. 64, it refers to the contention 
which forms the subject of the eighth issiu*. The properties to which it 
relates passed into appellant’s possession from that of one Tanatiammal, 
a widow of one of the first cousins of tin* last male owner, No. 14 in the 
pedigree. The Judge finds as a fact that Muttammal, the widow of 
Ghidambara Mudali, and his adopted son, the last male owner, executed a 
deed by way of pai*tition assigning certain lands to the mother and daughter 
in 1864. He waft of opinion that Muttammal had no right to convey the 
lands absolutely and that her son w'as then a minor, but that effect could be 
given to the alienation a's a provision for maintenance which it was 
competent to Muttammal to make. On this view^ he held that alienation 
was not binding upon the reversioners as a body after the demise of Tanati- 
ammal, and that in the meantime, the plaintiffs were not entitled to claim 
possession and passed a decree accordingly. He declared the title of 
plaintiffs as reversioners and as a body after Tanatiammal’s death because 
he did not desire to adjudicate on the effect of first plaintiff’s attestation 
[ 200 ] of document IX whereby Tanatiammal and her daughter Parvati 
who is first plaintiff’s wife conveyed the lands in dispute for Rs. 6,000 in 
July 1876 to one Aravan Pusari. The contentions on appeal are — (1) that 
no declaration ought to have been made; (2) that defendants Nos. 3, 
4 and 5 are as bandhus preferable heirs; (3) that a Suit for a declaration 
of title was barred by limitation;' and (4) that it w^as competent to Mut- 
tammal as the guardian and adoptive mother of her minor son to alienate 
absolutely a portion of the property iYi lie^u of maintenance. We do not 
think that the Judge’s decree can be supported so far as it is against these 
appellants. He finds as a fact that the alienation was made by Muttam- 
mal and her minor son and that what was conveyed w^as an absolute estate. 
As the last male owner was alive the alienation was not that of a widow’s 
estate by a widow but that of an absolute estate by the guardian 
of the last male owner. It w^a^ open to any next friend of his to have 
stepped forward during his minority and set aside the alienation on the 
ground that it was an act done without adequate necessity or in excess of 
the limited authority of a guardian. As the alienation took place in 1861 
w^hilst the present suit was brought in 1891, a. suit to set it aside would 
be barred, if the minor were still alive and his reversioners cannot take 
a higher position. The plaintiff’s claim must, therefore, be held to be 
time-barred. 


(i)^i6 }f. 23 (2g). 
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This appeal must be allowed and the decree of the Judge set aside, 
BO far as it refers to the properties m appellant’s possession with coste 
tlmoughout 


18 M. 201=5 M.LJ. 40. 

[201] APPELLATE CIVIL 
Before Sir Arthyr J H Collins, Kt , Chief Justice and 
Mr Justice Parkei 


Kaleloola Sahib (Plaintiff), Appellant v. Nuseerudeek 
Sahib (Defendant), Respondent * 

[Ist October and 23rd November, 1894 ] 

Muhammadan law — IVakf — Charitable and reltgtous trusts — Perpetuities, rule against 
A Muhammadan, by an instrument in writing, dedicated^ certain moveable and 
lmmo^ cable properties for the upkeep of her husband’s tomb and " for the dailv, 

" monthly and annual expenses of the aforesaid mausoleum, such as lighting, 

“ frankincense, flowers, and the salaries of repeaters nf Koran apd readers ot 
" lieiiedictioiis, &c , as well as for the annual fatheha cciemnmes of the deceased 
"and after my death for iny annual fatheha ceremony" It was found that i 
tiavellcrs’ inn was erected by fhe enduwer of the properly as an appurtenance to 
the tomb, and that the performance of the ceremonies necessarily invohed the 
distribution of chanty, and that the lights at the tomb were of use to iiassers by 
Held, oH appeal reversing the judgment of Daviks, J , that the instrument 
was not a valid wakf and was void as contravening the rule against perpetuities 
[F., 36 B 111 (115) = U honi LK 1025=12 Ind Cas 702, 2 ALJ 519 C5S0) , R, 
21 A 329 (335), 33 M 118 (119)=4 Ind Cas 136=6 MLT 307 , 34 JM 12 

(15)=6 Ind Cas l=2t) M 1- J 254=8 MLT 16, 6 ALJ 115, 6 Bom LR 
1058 (1063), D., 33 A 400 (405)=8 AL I 162=9 Ind Cas 753, 5 Bom 1. R 
1010 (1015), 2 MLT 55 i56), 8 OC 379 (384)] 

Appeal aguinst the decree of Mr Justice DaviiCS sitting on t)ie 
original side of the Higli Court, iii civil suit No 199 of 1892 

Suit to recovei, with mesne profits, certain laud, the pioperty of 
Ghousee Begani Sahibu, deceased, whose heir tJie pliiintiff was The 

defendant was in possession of the pioperlies in suit under an iiistruriient, 
dated 20th December 1880 and executed b> the deceased whereby she 
purported to impress them with certain trusts of a religious cliaractei and 
appointed the defendant to be the superintendent of the same The 

plaintiff averred that the instrument above lefeired to was void for among 
other reasons those stated m pajagraphs 13 and 14 ot the plaint as 
follows . — 

“ That the said endowineiit oi wakf piopeities in Schedule A afore- 
“ said IS entirely invalid and void under the ^luhainmadan law , as the 
object or purpose thereof is entirely illegal and sinful 

** That the same (endowment or wakf) is also void h\ reason of its 
“ having been brought about h} the defendant while the endower w^as in a 
“ state of deep mental affliction as aforesaid ’ 

[ 202 ] Srinivasaraghavachariar, for plaintiff 
aundaram Sastri, for defendant 

Davies, J — The matter in dispute in tins case is the pioperty of 
the late Ghousee Begam Sahiba, the widow of tlic late Pimce Oomduth- 
ud-Dowlah Bahadur It is admitted that she was the absolute owner of 
the properties and that the plaintiff is her solo hen, being the son of hei 
brother She died on the 4tli ot June 1892, leaving, as alleged by the 
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plaintiff, jewels and other moveable properties of the value of about 
Ks. 8,000, the details of which are given in the Schedule B to the plaint. 
Several years before her death, that is on the 20th of December 1886, she 
made an endowment of certain immoveable properties worth, according 
to the plaint, lis. 16,000, together w’ith moveables worth Ks. 2,500 for the 
upkeep of her husband’s tomb and for ceremonies connected there- 
with, including ceremonies to be performed for herself after her death. 
The plaintiff alleges that this endowment is not a valid endowment accord- 
ing to the Muhammadan law and that he as heir is therefore entitled to 
the properties which are the subject of endowment, as well as to the 
moveables, of which the deceased lady was possessed at the time of her 
death. The defendant, who married a daughter of the late Prince Oom- 
duth-ud-Dowlah Bahadur, the mother being one Moham, was appointed 
Muttuvalli or manager of the endowment by the deceased lady. He con- 
tends that the endowment was a valid endowment binding on the plain- 
tiff, who also acquiesced in it at the time when it was made, that as to 
the propeidiy left by the deceased at the time of her death, it consisted 
of but a few' articles wortli only Ks 300, of which the deceased lady made 
a gift to his daughter, and iliat conBequentl\ the plaintiff is entitled to 
nothing. The following are the issues framed in the suit : — 

First , — Is the deed of endowment void for llie reasons stated in 
paragraphs 13 and 14 of the plain! 

Second . — If not altogether void, is it valid for more than one-third of 
the estate of the deceased as being executed during her death illness? 

Third . — Is plaintiff estopped from disputing the validity of the endow- 
ment by reason of his having attested the document which he admits 
having done? 

Fourth . — Is the suit barred hy the law of limitation? 

[203] Fifth . — Is defendant in possession of all the properties men- 
tioned in Schedule B and is plaintiff entitled to the same? and 

Sixth . — To W'hat relief, if any, is plaintiff entitled?' 

Dealing with these issues seriatim, tlie first is whether the deed of 
endowment is void for the reasons stated in paragraphs 13 and 14 of the 
plaint. The reasons there stated are that the endowment is invalid, as 
the objects or purposes thereof are entirely illegal and sinful, being contrary 
to, and prohibited by, the Muhammadan law, and that it is void as having 
been brought about by the undue influence of the defendant at a time 
when the endower was in a state of deep of mental affliction. The second 
ground may at once be dismissed. There is no evidence to show that the 
defendant exercised any undue influence over the deceased. Her husband 
had died in 1881, and after his death she had erected his tomb and had 
herself performed ceremonies thereat; and it was on the eve of her 
departure on a pilgrimage to INIecca that she entrusted the defendant with 
the sole management thereof, as it was impossible for her in the circum- 
stances to continue it herself. As to the first ground, it will be best first 
to set forth terms of the endowment as they appear in the deed of endow- 
ment A, dated the 20th of December 1886. After reciting the properties 
which were made the subject of the wakf consisting of a house and its site 
valued at Rs. 10,000, a giirden valued at Rs. 6,000 and the ground upon 
which the mausoleum of Prince Oomduth-ud-Dowlah Bahadur and its 
connected buildings were built together with ai4iclcs of moveable property 
appertaining to the tomb, such as grave cloths, incense burners and so 
on valued at Rs. 2,500, the deed proceeds as follows: — ‘‘ I have appointed 
“ Mahomed Nuseeroodeen Khsfn, son-in-law of the deceased Junnath-ma-ab 
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“ (may he be in paradise) as the Muttuvalli o{ the aforesaid three immoveable .gQj 
" properties and the moveable articles It is required that the aforesaid 23 

“ Muttuvalli shall, out of the income of Kasmahal and the ground of 

" Narayana Pillai’s garden, which I have delivered into his possession, Appp 

'* after deducting the expenses of repairs and taxes relating to the endowed 
'* buildings, &c , spend so much of what remains as he may consider fit, 

" or as the funds may permit, for the daily, monthly and annual expenses 
" qS the aforesaid mausoleum, such as lighting, frankincense, flowers |g 

" and the salaries of Hafizes (repeaters of the Koran) and Daroodies 2Q|<-::S 

(readers of benediction, &c ), as well as tor the annual [204] Fatheha M.L. J. 
" oeremomes of the deceased (may he be in paradise), and after my 40. 

“ death, he should also spend for my annual Fatheha ceremony ” It then 
provides tor the continuance of the management in the family of the 
defendant and tor the removal of any managei who shall be guilty of 
mismanagement, ending up by declaring the propel ty to be inalienable 
Now, the plaintiff’s case is that a wakf of this nature to be valid must be 
a dedication ot property U> the service ot (iod m such a way that it may 
be beneficial to man, in other words it must be lor a religious and charita- 
ble purpose This is no doubt the accepted law in the case ot public 
wakfa See McNaghten’s Muhammadan l.iw , Book 1, Chapter X, Abdul 
Oanne Kaaam v Huaaen Miija Rahnntula (I), Malunnrd Hamidiilla Khan 
V Lotful Huq (2) and Syed Aiiieei Ah's linv relating to gilts, trusts, &c , 
among the Muhammadans {Tagoit Law Liciuiva, 1884, page 179) It 
IS contended that in this case the endowment is neither for lehgious nor 
for charitable purposes, as none of the objects stated is a lawful religious 
object, the building of mausoleums over guives, the sprinkling ot floweis 
and frankincense theieat, the repeating of the Koian, i&c , at the grave and 
the lighting thereof being all piohibited by the Muhammadan law, and 
there being no provision for any charitable object As regards the latter 
contention, there is good evidence to show that, in the pciforniance of the 
religious ceremonies, charitable objects are also involved It is proved that on 
the occasion of the annual ceremony at the grave, alms aie gjven to the 
poor either in money doles or in cooked food and it is also proved that 
among the buildings attached to the mausoleum there is an mn for 
travellers where they may halt and rest This was elected by the deceased 
lady, the endowei herself and with peihaps a twofold object, for the 
defendant says that sometimes rest-houses are built by the side of tombs 
for the benefit of the soul of the deceased, so that the travellers’ repose 
may be communicated to him Bo that it cannot be said that there was 
no charitable object in this endowment Ofi course the plaintiff has 
denied the existence of the chanties ref ei red to, but beyond his denial 
there is nothing to establish their non-existence The only witness on 
behalf of the plaintiff who speaks to this matter is his fourth witness who 
while agreeing w^ith him in denying the existence of the [206] travellers’ 
inn, admits that at the annual ceremonies the poor arc fed, while on the 
defendant’s side the existence of the travellers’ mn is proved beyond all 
doubt as w^ell as the fact of alms being given to the pool' It is argued 
for the plaintiff on the strength of the cases {Fatniahibi v The Advocate- 
Oeneral of Bombay (3) and Pathukutti v Avathalahufti (4)), and that 
these objects, it they exist, should have been expiessly set forth in the 
deed of endowment, but as it is cleai fioin the evidence that the travel- 
lers’ inn was elected by the endow er ot the property as an appurtenance 

(i) 10 BH.C.R 7 (I3) (2) 6 C 7441:747.) (3) 6 B 42. (4) 13 M 66 
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to the tomb and that the performance of the annual ceremonies entailed 
as a matter of course the distribution of charity, it was unnecessary 
to specify these matters in detail. Finding then, that there were 
charitable purposes in view, the jwguments addressed to the Court with 
the object of showing that the present endowment offended against the 
law of perpetuities must fail. 

To come now to the further question whether the other purposes 
were not religious on the ground that they were opposed to the Muham- 
madan law, a number of authorities were quoted from ancient texts. 
Thus, to prove that it was unlawful to erect a monument over a grave, 
the Mishcat-ul-mashaf^th was quoted. In a translation of this work from 
the original Arabic by Captain A. N. Mathews, printed at Calcutta in 1809 
at Chapter VI, part I, “on burying the dead,'’ the Prophet is reported 
to have said that tombs must lie low and made with unburnt bricks, and 
in a Persian work Shiirhai-safar-us-Saadat, printed in the Afzululmatba 
Press at Calcutta (in the Hijri year 1252) at page B49, it is said “ thou 
shalt not raise grave, nor shalt thou construct it with stones, granite 
“ and bricks, nor shalt thou harden it with compounded chunam and mud, 
or otherwise than that Thou shalt not construct a building or tomb 
over the grave. These are altogether invented acts and are contrary to 
the precedents laid down h} the Prophet.” As opposed to these texts 
there is quoted for the defendant an extract from another Persian work 
the Madaraj^un-nahooivah , printed in the Muzliurul-Ajaib Press (in Hijri 
year 1271), in w'hich at page 410 it is said: “ It is stated in Mattabil-vl- 
“ Moumoneim that (the learned persons of) former times considered it a 
“ lawful pleasure (any indifferent action, which incurs neither praise nor 
“ blame) to superstruct the graves of hoi} [206 j persons and the renowned 
“ learned, so that people may perform jiilgrimage and take rest therein, 
“ and also they may sit under their shelter. That has been tran- 
“ scribed from Mafathi-i-shiirhai Masaberh. The author of it had said 
“ that he had seen the graves in Bokhara having buildings of cut bricks. 
“ It had been approved b} Isrnail-i-Zahid (Ismail the pious) who is one 
“ of the distinguished law officers (lawyers or theologians).” This passage 
would, however, seem to refer only to the tombs of saints or sages and 
not to those of private individuals however loft} their station in life may 
have been. So that it w^ould seem that the Prophet did disapprove of 
the erection of stately sepulchral monuments But it is contended that 
there is a difference between things sinful and things merely disapproved, 
and that in the texts quoted for the plaintiff it is not said that the erection 
of such structures is sinful and therefore forbidden as such. It is an 
admitted fact that now-a-days it is a common pi'actice of Muhammadans 
all over the world to have substantial tombs erected over their graves. 
The defendant’s fifth witness says that all the giaves of Muhammadans 
of respectable class in this city have tombs built over them. The Moulvi 
who appears as tenth witness for the plaintiff, whik' he allows the existence 
of this practice, declares it to be illegal, and he even goes to the lengtlj 
of stating that the well-known Taj Mkhal at Agra, which is a monu- 
ment over~a grave as well as the erections over the Prophet’s tomb at 
Medina are contrary to law. “ Such monuments of Mussulman piety 
“ or magnificence exist in all Muhammadan countries and in none mon' 
“ than in Hindustan,” (sec Introduction to Hamilton's Hedaya, page 
Lxxiii); and although in primitive times there may have been a moral 
precept against them, there can be no doubt that in the present time they 
have been sanctified by long cUse^ and custom. It would unsettle the 
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minds of the whole of the Miihammndaii eommunity in India, if such a 18t4 
well-established practice were now declared io be illegal and no Court of Nov. 23. 

Justice m India, M'here the approved ciistoinH of any race are recognized 

and accepted as law, i\oiild be justified in making such a declaration. Appel- 

Then us to the ceremonies that arc to be peitormed, under the deed late 
of endowment, at the tomb of the deceased Prince Ooinduth-ud-Howlah, Civil, 
it 18 contended also on the authority ot old texts that thev are, one and 

all, illegal The recital of the Koran, [2071 Ac , at the grave, the lighting li M. 

of lamps there, the streiMng of flowers and the sprinkling of frankincense 2§la»5 
are, it is said, all condemned The following are the authorities quoted — M. L, J. 
In the Shvrhai-safar-uti-saadat already reteiTod to, it is said at page 
350, " He (the Prophet) directed abstinence from erecting mosques on 
“ the top of the grave, or lighting lamps upon them He pronounced 
curse (of God) upon the perpetrator thereof,” and again at page 352, 

There was no practice for persons to congregate, out of time, for prayers, 
and read the Koran, or repeat Khatams (benedictions) either at the 
grave or elsewhere All these are invented and abominable acts ” In 
the Madaraj-un-naboowah also referred to befoie, it is said at page 410 
it IS prohibited to light lamp at the grave But this gather- 

ing of people, especially on the third day, and other grand observances 
are abominable and prohibited,” and at page 411, ” but 
” inasmuch as, to sit around the grave and repeat (the Koran and the 
“ benediction) at it is abominable ” At page 149 of the same work, it is 
said it IB mentioned by Sheikh Abdul-kareem-i-saloosy that should the 
“ reader of the Koran, while reading it, have the object that its virtue 
should be for the dead, it will not reach him ” Against these texts 
there are quoted for the defendant extracts from the Arabic work 
Fathava-i-auluin ghin, printed in the Education Press, in Calcutta ill 
Hijri year 1243, wheiein at page 233 it is said “ repeating the Koran near 
" the graves is not abominable wuth Mahomed (may blessings of God 
be upon him) And our (spiritual) sages have adopted it from his saying 
" (if it IS asked) whether any benefit derived hv if’ It is an adopted 
doctrine (to say) tliat benefit is really derived fiom it In this manner, 

" it 18 mentioned in ” Muzmeraih and at page 529 it is stated to place 
flowers and sweet basils upon the graves is good, and if alms are given 
” of the value of the flowers it is better ” It is so in Oharaib. In the 
Madaraj~un~Naboowah alieadx leferred to, it is said at page 149 " Khazhi 
” Hussain has decided that to jnnke contract for repeating the Koran at 
” the grave is permissible It is just as making contract for calling out 
for prayers and teacliing the Koran ” and at page 410 it is said '* to 
" light lamps at the graves is forbidden, except when any work is done 
" under it or an\ road goes near it ” And lastly an extract was quoted 
from Thvfaeer-uFuthhooJ Azecz (commentary in Hindustani on the Koran), 
printed in the Mohainmadi Press, Bombay, wherein at [208] page 168 
it IB said ' and the assistance rendered by the living persons to the 
deceased in this state, approaches them reodilv, and the dead, on 
” such occasion, expect impatienth help from tliis side (of the w'orld), and 
” they suppose tliemselves as if they are still alive For this reason, it 
** is mentioned in the holy traditional sayings (of the Prophet) about the 
‘ circumstances in the grave that the Mussulman person say^s there “ leave 
'* me, so that T may pray (to God) ” And it is also mentioned that ** a 
** deceased man in this static is like a drowning person, as if expecting 
** (some one) impatiently who would attend to his complaint. At this 
*' time, alms, prayers and fatheha (pravisrs for the souls of the dead) 
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“ become very useful <o liim. And, therefore, most of the people exert 
“ themselves in such sort of works up to one year, especially for forty 
days after death. And the soul of a dead person, during the days 
‘‘ shortly after his death, also visits the living people in their dreams, 
“ as well as in their waking state and relates its condition.’' It will be 
seen that on every point except the lighting up of the grave, there is a 
(jonflict of authority in the texts quoted, that by the one set of autKorities 
quoted for the defendant it is lawful to recite the Koran at the grave 
(even the Moulvi for the plaintiff admits this, provided the recital is not 
in a loud tone), to strew flowers and sprinkle frankincense there, and that 
it may also be lighted, if the light is of use to passers-by or to carry on 
work. It is stated that the lights at the tomb in this case being in a fre- 
quented place are of use to passers-by. 1 am therefore unable to find any 
proof that the practices referred to are in any way illegal. They are also 
proved to be of every day practice. Defendant’s second and third wit- 
nesses say that there are very many tombs in Madras where these things 
are done. Defendant’s fifth witness says that strewing flowers on graves 
is permitted, and so is frankincense to attract angels near them. At Medina, 
which he has visited, the Prophet’s grave is lighted up with a thousand lights 
and scented wood is burnt. ‘‘ All the Muhammadan people of this city, 
who can afford it,” he says, ” have the Koran read by their graves.” In 
the face of these facts, it would be absurd to hold that any of the practices 
are repugnant to the Muhammadan law, when every Muhammadan per- 
forms them. What were considered ” grand ” observances in the days 
of the Prophet may well have become common place now. It has been 
held in Meer Mahomed Israil Khan v. Saahti [ 209 ] Churn Ghose ( 1 ) that 
the words ” charitable ” and ” religious ” must be taken in the sense 
in which they are understood in the Muhammadan law. Mr. Justice 
Ameer Ali in that case observes at page 427 that the words ” piety ” and 
” charity ” have a much wider signification in Mussulman law and religion 
than perhaps in any others; and it would be very difficult to say in this 
case that from a Muhammadan point of view the objects of the endow- 
ment are not both pious and charitable. 

< Having disposed of the alleged illegality as regards the objects of the 
endowment, the next contention for the plaintiff is that the endowment 
of moveable property is invalid. This objection does not appear to have 
been taken in the pleadings, nevertheless it is no doubt a fact that move- 
able, and therefore perishable, properties, are ordinarily not fit subjects 
for endowment. But there is an exception to this rule when the moveables 
are appurtenant to the immoveable property. (8ee Hamilton’s Hedaya, 
Vol. II, pages 342-344). In an Arabic work ShurhauVakayaf Vol. II, 
printed in the Anwar-i-Mohammadi Press ^in the Hijri year 1302) at 
pi^e 418, it is said, ” and the endowment of lands is valid, but not of 
” moveables. With Mohamed, endowment of moveables that are usually 
” endowed is valid, such as hatchet, spade, adze, saw, coffin, its cloth cover, 
” mud pots and copper pots and the Koran. Most of the doctors of law 
” act upon this in other countries;” and the plaintiff himself admits that 
in this case all the moveables endowed are kept at the tomb of the deceased 
Prince Ooomduth-ud-Dowlah and are appurtenant thereto. This objection 
therefore also fails. Another objection was also taken at the hearing, 
though it was not seriously pressed, viz,, that the plaintiff should have 
been chosen as the Mutuvalli of the endowment in preference to the defend- 


( i) 1^ C. 412 . 

m . 
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ant who is a stranger Admitting for the sake of argument that defendant | 9||4 
is a stranger, there is no clear law prohibiting his appointment. For the JsJoV. 23. 

plaintiff is quoted page 507 of Fathava-i-auhnn ghiri, previously referred 

to, wherein it is said “ and really the ruler (Judge) cannot appoint a Appel- 
*' manager, out of strangers, when there may be (a person) amongst the laTE 

" family of the endower competent for it Tf a competent person amongst CiVIL. 
" them is not forthcoming, and a stranger is appointed, and if a competent ' 

“person is found amongst the relatives [210] alfterwards he should U M. 

“ cause the same to be reverted to the relatives of the endower “ For 

the defendant, on the other hand, is quoted a tent from Ruddul Mohthar, M.|-. 4- 

an Arabic work, in which at page 448, it is said “ m spite of the existence 

“ of the donor's children, who are competent, if a stranger is appointed 

“it is justified ’’ This objection, therefore, also fails, no allegation being 

rnade that the endowment is not properly managed by the defendant 

This disposes of the first issue 

With regard to the other issues the learned Judge held that the suit 
was not barred by limitation, that the plaintiff was not estopped by reason 
of hiB having attested the deed of endowment and having acquiesced in 
its provisions and that the deed was not executed during the death illness 
of the executant He also decided the fifth and sixth issues against 
the plaintiff 

The result is that the plaintiff’s suit is dismissed with costs 

The plaintiff preferred this appeal 

Mr. H O Wedderburn, for appellant 

Sundaram Saain and Kumamaami, for respondent. 

JUDGMENT ^ 

The plaintiff is the sole heir of the late Ghousee Begam Sahiba, widow 
of the late Prince Oomduth-ud-Dowlah Bahadur This lady died on 4th 
June 1892, and by an instrument, dated 20th December 1086, she endowed 
certain immoveable and moveable properties for the upkeep of her hus- 
band’s tomb and for ceremonies connected therewith including ceremonies 
to be performed for herself after her death The sole question argued in 
this appeal is whether an endowment for such a pui-pose is a valid ivakf 
under Muhammadan law Other pleas have been abandoned 

The objects of the endowment as stated in the deed are “ for the 
“ daily, monthly, and annual expenses of the afoiesaid mausoleum, such 
as lighting, frankincense, flowers, and the salaiies of Hafizes (repeaters 
“ of the Koran) and Daroodies (readers of benediction, &c ), as well as 
“ for the annual Fatheha (prayers for the dead) ceremonies of the deceased 
“ (may he be in paradise), and after my death for my annual Fatheha 
“ ceremony “ 

The learned Judge held that none of the above practices were illegal 
under Muhammadan law He pointed out that, though there were texts 
disapproving of such practices, there was a distinction between things 
sinful and things merely disapproved, — that as a matter of fact such 
practices were not uncommon either in India or in other Muhammadan 
countries, and that at Medina itself the [211] Prophet’s grave was lighted 
up with a thousand lights and scented wood burnt On these grounds he 
held that, though there were moral precepts against such practices, they 
held at the present time become sanctioned by long use and custom To 
the objection that the endowment was not for any charitable object, he 
pointed out that, as a matter of fact, were given to the poor, and 

there was an inn for travellers, &c 

m 
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We may at once say we do not think the fact that the IVfuttiivalli 
has dispensed certain charit} in connection Mith this tomb can at all 
affect the case. The object of the trust must he judged from the terms 
of the instrument, and there is not a word in Exhibit A to indicate any 
charitable purpose, or purpose for thi? bent'fil of mankind. The objects 
indicated are of a religious character. (8e(* Pa^hiduffi v. Amfhalakniii 
(i) and Fatmabibi v. The Aifvocair-Gencml of Bombay (2) ). 

Admitting that the practices referred to b\ the learned Judge are not 
uncommon, tmd mav have become to ji certain extent sanctioned by usage, 
we must point out that the evidence on record fails to show that the 
expenses for such observances either at Medina or elsewhere come from 
endowments of the nature of wahf. There is nothing to show that the 
expenses are not paid for by the contributions of the faithful or by the 
voluntary offerings of the families of those who desire to commemorate 
their deceased ancestors. 

It is urged b\ the learned counsel that the object of this endow- 
ment though in a sense religious is not for fhe advancement of religion, 
and that unless it is intended to benefit mankind by the advancement of 
religion, it is not a valid waif. It is pointed out that McNaghten, 
Chapter X, defines an endowment as the appropriation of property to 
the service of God when the right of the appropriator becomes divested 
and the profits of the property so appropriated are devoted to the benefit 
of mankind, and in the appendix to that work we are referred to two deci- 
sions — the first of the Bengal Sudr Adawlat of 6th December 1798, in 
which it was held that waif implies the relinquishing the proprietary 
right in any article of property and consecrating it to the service of God 
that it may be of benefit to man, Moohumtnud Sadik v. Moohummud 
Ali (3); the other a decision of 2l8t February 1857 {Syed Khodabundha 
Khan [212] V. Musst. Oomutul Fatima (4) ), in which it was held that 
inasmuch as wakf implied consecration for the above purpose, the provi- 
sions for reading the Koran at and lighting the tomb of a testator did 
not create a valid wakf (McNaghten App. to Madras re-print, 423) 

In Baillie's Muhammadan law, Chapter III, regarding the proper 
objects of appropriation, wo find (page 576, 2nd edition) that the appro- 
priation of an estate for those who may read at a tomb is not regarded as 
valid. 

A great many cases were quoted to show the nature of ivakf, but none 
of them bear directly upon the present point. They go to show the nature 
and requisities of a valid wakf, and that whatever be the interposed inter- 
ests, the appropriation must he for an ultimate charitable trust which will 
not fail. The question here is whether the ultimate object is for a 
charitable purpose at all. (Vide Abdul Gajine Kasam v. Huaaen Miya 
Rahimtula (5), Fatmabibi v. The Advocate-General of Bombay* (2), Limji 
Nowroji Banaji v. Bapuji Uuttonji Limhuwalla (6), Nizamudin Onlam v. 
Abdul Gafur (7), Abdul Gafur v. Nizamudin (8), Mahomed Hamidulla 
Khan v. Lotful Huq (9), Luchmiput Singh v. Amir Alum (10), Mahomed 
Aahanulla Chowdhry v. Amarchand Kundu (11), Bikani Mia v. Shnk Lai 
Poddar (12). , ! j 


(2) 6 B. 42. 

(6) ii B. 441. 

(95 6 C. 744, (748). 
(12) 20 M. 116. 


(i) 13 M. 66. 

(3) I Sel. Rep. S.D.A. Beng. 17—6 I.D. (O.S.) 17. 

4) S.D.A. Beng. (1857), 23s. (5) 10 B.H.C R. 7. 

(7) 13 B. 264. (8) 17 B. I. 

(10) 9 C. 176. c (”) 17 C. 498. 
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> In Luchmiput Singh v Amir Alum (1), the deed directed that the 
manager should in the first place pay certain debts and afterwards apply 
the property for the expenses of the musjid and the tomb of the holy 
personages of the settler’s family, the servants of a certain Asthana, and 
for performing ura and fatheha at the tomb, as well as for the maintenance 
of the settler’s grandsons and their male issue The Subordinate Judge 
(a Muhammadan gentleman) held that the endowment was valid, but the 
only question raised in appeal was whether the provisions for the payment 
of debts and maintenance invalidated the wahf The question now m 
issue was not discussed 

Similarly no question appears to have arisen regarding the validity 
of a similar endowment in Dclroos Banoo Begum v Nawah Syud Aahgur 
Ally Khan (2), but in that case the fathehaa to be [218] performed were 
those of Mahomed and the twelve Imams, and the expenses of the first 
ten da\s of the mohurrum, &c. The ceremonies there to be performed were 
at the tomb of the saints and not at the settler’s own tomb In that case 
the decision in Syed Khodahundha Khan v Muaat Oomutul Fatima (3) 
that a provision for the lighting of the testator’s own tomb and reading 
of the Koran was invalid was referred to 

It was urged that in the construction of a deed of wakf the words 
charitable ” and “ religious ” must be taken in the sense in which they 
are understood in Muhammadan law, and we were referred to the judgment 
of Mr Justice Ameer Ah in Meer Mahomed larai Khan v Saahti Churn 
Ohoae (4) In that case, however, the question was whether a provision 
for the settler’s children and kindred was a charitable and religious act, 
and the learned Judge held that according to the Muhammadan law it 
was 

The result therefore of an investigation of the authorities seems to be 
that endowments purely for purposes like the present seem to be against 
the principles of Muhammadan law, and that in such cases when wakfna^ 
maha for such purposes have been upheld, the dedication has had relation 
to the tombs of saints only and has been intermixed with charitable pur- 
poses either for the poor or for the settler’s own kindred 

In the absence of any express authority showing that a dedication for 
ceremonies at a private tomb — and for that purpose only — is valid under 
Muhammadan law, we do not think we ought to uphold the deed It 
creates a perpetuity of the most useless description which would certainly 
be invalid under English law The observance of these ceremonies may 
be considered by the Muhammadans as a pious duty, but it is certainly 
not one which seems to fall within any definition of a charitable duty 
or use These observances can lead to no public advantage, even if they 
can colace the family of the lady herself. The case bears a close analogy 
to one in which a Eoman Catholic has devised property for masses for the 
dead, which has been held to be invalid in India on grounds of public 
policy irrespective of any territorial law, Colgan v Adminiatraior-OeneTal 
of Madraa (5). A similar bequest in a Chinese will haB also been held to 
be invalid in an appeal to the Privy Council from the Supreme Court of the 
[21i] Straits Settlements, Yeap Cheah Neo v Ong Cheng Neo (6) Had 
it been shown that such perpetuities were recognized as valid under 
Muhammadan law, we should have felt constrained to upheld the deed; 
but iti the absence of such proof, we think the general rule of public 
policy should prevail 

(i) g C 176 (2) 15 BLR 167.# (3) S.DA. Beng (1857) 235 

(4) 19 C. 412 (5) 15 M. 424 (446) (6) L.R. 6 PC 381 
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}«I4 , We must reverse the decree of tlie learned Judge and direct that a 

l^ov 23. passed in plaintiff’s favour as prayed. As the point is a new 

. ... .. ’ one, we shall make no order as to costs. 

Rarnanujachariar, attorney for appellant. 


18 M. 214 (F.B.)-5 M.LJ. 39. 

APPELLATE CIVIL.— FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt,, Chief Justice, Mr. Justice 
M uttusafni Ayyar and Mr. Justice Shephard. 

Ptoht^vayyangar (Defendant No. 1), Petitioner v. 
Skshayyangar (Plaintiff), Respondent.* 

[15th September, 1802, 2Brd November, 189*^ and 14th December, 1894.] 
Cntl Procedure Code — Ait XIV of 1882, Scition 206 Amendment of decree — Pozver of 
C onri of First Instance after appeal 

Tn a suit for land with mesne profits the District Munsif delivered judgment 
for the plaintiff and recorded therein a finding that he was entitled to mesne 
profits as from a certain date, it having jireviously been arranged that the amount, 
if any, awarded for mesne profits should be determined in execution. In the 
decree no mention was made of the date from which the mesne profits were to 
be calculated, but it was stated merely that the amount was to be determined in 
execution The case went on appeal before the District Judge, who modified the 
decree in certain particulars unconnected with mesne profits. With a view to 
execution the plaintiff applied to the Court of First Instance to bring the decree 
into conformity with the judgment. The Court having made an ordci accord- 
ingly, it was objected in the High Court on revision that the order was made 
without jurisdiction* 

Held, that the jurisdiction of the Court of First Instance to amend the decree 
under Section 206 was ousted by the confirmation of his decree on appeal 
[F.. 22 M. 293 (294) , P L.R (Vm) 528; Appr., 4 M LT. 341; R., 32 M 416=2 Ind. 
Cas. 802= 19 M L.] 388 (392)=6 M LT 135; 0 CL.T 542; 9 C W.N 605 (607); 
10 Ind Cas. 96 (97) ; ExpL, 10 M L.J 216 ] 

Petition under Civil Procedure Code, Section 622, praying the High 
Court to revise the order of S Dorasami Ayyangar, District Munsif of 
Valangiman, dated 28th December 1889, and made on civil miscellaneous 
petition No. 1987 of 1889. 

In t'he 'last-mentioned petition the plaintiff in original suit No. 137 of 
1886, on the file of the District Munsif, applied under Civil [216] Proce- 
dure Code, Section 206, for the amendrtjent of the decree in that suit by 
binrjging it into conformity with ihe judgment. Tn the suit above referred 
to the plaintiff sought to recover his half share in the property of his 
family together with mesne profits, and in its judgment the Court recorded 
that the plaintiff was entitled, inter aha to recover mesne profits from 
the month of August 1885; but there was no declaration with reference to 
this matter inserted in the decree, which provided merely that the amount 
to be paid to the plaintiff on aciiount of mesne profits should be ascertained 
in execution An appeal was preferred against this decree which 
w’^as modified by the District Court in regard to certain particulars not 
relating to the mesne profits. On the plaintiff proceeding to execution 
in respect of mesne profits, he w^as met with the objection that the decree 
was too vague to be executed by reason of the omission to fix the period for 
which the plaintiff was entitled to recover mesne profits. He accordingly 


Appel- 

late 

CiVXL. 


18 M. 
201 5 
m L. J. 
40. 


♦ Civil Revision t^ctition Nq. 364 of 1891. 

4g8 



VII] PTcnrVAYYAXG\n V SE8IIAYYANGAH 18 216 

preferred hia petition for amendment above lef erred to, and the District 
Munsif passed an order as prayed by him 

Defendant No 1 preferred this petition under Civil Proceduie Code, 
Section 622 

Submnianya Ayyar, for petitioner. 

Sadagopachariar , for respondent 

This petition first came on for lieariiig on the ITitli September 1892 
before Muttusami Ayyar and Wilkinson JJ , when the ('oiirt made the 
following 

ORDER OF REFERENCE TO FULL BENCH 

The decision in Sundara v Subbanna (1) was dissented from in 
Muhammad Sid aim an Khan v ^fuhammad Yar Khan (2), and in 
Chathappan v Pydel (3), the learned Judges said that if it had been 
necessary to decide the tiuestioii, they would have referred the matter 
to the Full Court The final deciee in the piesent case was the decree of 
the Appellate Court, and the only (^ourt which had ]unsdiction to amend 
that decree was the Court of the District Judge — (See Mauavihraman v 
Unniappan (4) and cases quoted there) 

We therefore refer the following question to the Full Bench — 
Whether the jurisdiction of the District Munsif to amend the decree under 
Section 206 was ousted hv the confinnation of hm decree bv the District 
Court on appeal 

[218] This petition came on tor hearing on the 23rd November 1893 
before the Full Bench 

Mahadcva Ayyar, for petitioner. 

Rajagopalachanar, for respondent 

Reference was made in the argument to Civil Procedure Code, See* 
tions 230, 235, 545, 579, 582, 587, 610; Limitation Act, Schedule II, 
Article 176, Krishfo Kmhur Roy v Ra]ah BurrodacainU Roy (5), Noor 
Ah ChowdhuTi v Kotu Meah (6), and Daulat and Jagjwan v Bhuhandaa 
Manehchand (7), as well as to the cases mentioned in the ordei of reference 

JUDGMENT OF THE FULL BENCH 

We are of opinion that when there lias been an appeal against the 
decree of the District Munsif and a decree has been passed thereon, the 
District Munsif has no longer any power to amend his decree 

We therefore answer the question in the affiimntive 

This petition coming on for final disposal before MrTTL'SAMi Ayyah 
and Shephard, JJ , the Court delivered the following 

JUDGMENT (FINAL) 

Following the ruling of the Full Bench w'o dismiss the petition toi 
amendment and cancel the amendment made with reference to it 

The petitioner is entitled to his costs 


i) 9 M 354 v2) II A 267 (3) 15 M 403 (4) i 5 M 170 

(5) 14 MIA. 465 U 9 o). (^) 13 C 13 (7) n B 17;?. 
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J)Ec. 20. APPELLATE CIVIL. 

Before Mr, Justice MuHusami Ayyar and Mr. Justice Best. 

Appel- 

LATE Venkata Narasimha Naidu (Plaintiff), Appellant v. Kamasami 

Civil. and others ificfendarits), Respondents.'*^ [13th July, 1898 and 10th, 
— 16th July and 20th December, 1894.] 

18M.216. Recovery Act (Madras) — Act VIII of 1865, Sections 9 and 11— Enforceable terms 
of paita — Established rates of rent. 

The Zemindar of Valhir sued certain raiyats in his pargana of Gudur to en- 
force the acceptance of pattas providing, among other conditions, that )Dhe 
raiyats should relinquish their holdings at the end of the term unless fresh pat- 
tas were tendered to them, that they should pay half the cost of repairs by a cess 
proportioned to the wet rate, that if they irrigated dry land they should pay a 
wet rate to the [217] Zemindar, as well as the water-rate due to Government, 
that they should not cut crops without permission and should supply grass and 
vegetables to the Zemindar’s servants It appeared that in 1853 the pargana in 
question was surrendered to Government who restored it subject to the payment 
of a newly assessed peisheush in 1862, a date when the present defendants were 
already in occupation of their respective holdings. In the interval, Government 
collected village rents in money The pargana was not surveyed and a money 
assessment fixed prior to 1859 The District Judge expunged the conditions in 
the patta above referred to and held that the Zemindar was entitled to collect by 
way of rent from the raiyats respectively the quota of the village rents which 
each raiyat paid in 1861. He found, however, that there was no contract ex- 
press or implied as to the rent to be paid ; and that prior to 1851 the raiyats held 
their lands under the Zemindar on the sharing system, and that for the first year 
after the restoration of the pargana the arrangement enforced by Government 
had remained in force, but that from 1863 to 1870 the sharing system was in 
force and varam was paid by the raiyats, after which for five years individual 
money rents were collected, and then there were two leases with money rents 
each for a period of five years: 

Held, (i) that the conditions in the patta above referred to were unenforce- 
able and had been rightly expunged ; 

(2) that the plaintiff’s rights were not limited by the rates of rent paid to 
Government in i86r, but that the rent should be discharged in kind according to 
the established rate of varam in the village ; 

(3) that the plaintiff w^as entitled to recover from the raiyats half the water- 
tax payble on the poramboke lands irrigated from the Kistna anicut 

[R., 9 Ind Cas ^1 (4d)=9 MLT 191=(19n) 1 M.WN. 6] 

Second appeals argainst the decrees of G. T. Mackenzie, District 
Judge of Kistna, in appeal suits Nos. 1S88 to 1395 of 1890, modifying the 
decisions of W. E. Hall, Assistant Collector of Kistna, in summary suits 
Nos. 452 to 459 of 1889. 

Suits under Rent Recovery Act by the Zemindar of Vallur against 
certain tenants on his Zemindari to enforce the acceptance of pattas and 
execution of muchalkas. The Assistant Collector directed that certain 
modifications be made in the pattas tendered by the Zemindar. Against 
this decision the Zemindar and the tenants preferred appeals and memo- 
randa of objections, respectively, with the result that the District Judge 
modified the decision of the Assistant Collector and declared what should 
be the terms of the pattas which the Zemindar should impose upon his 
raiyats. From the pattas actually tendered he directed that certain 
conditions should be expunged, viz., conditions that the raiyat should 
relinquish his holding at the end of the term unless a new patta is tendered 

♦ Second Appeals Nos. 449 to 456 of 1892. 
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to him, (2) that the raiyat should pay half the cost of repairs by a cess 1S94 
proportioned to the wet rates, (3) that the raiyat iingatmg dry landl^Pj.^ 20 
should pay a wet rate to the Zemindar as well as the water-rate due ' 
to Government, (4) that the raiyat [218 J should not cut crops without AppEL- 
the Zemindar’s permission and that he should supplj^ grass and vegetables ^ate ' 

to the Zemindar’s servants With regard to the rates of rent the Judge QviL 

found that there was no implied contract and hold that the settlement * 

rates were the proper rates for lash 1299, to which these suits related 17 m. 216 
He pointed out that in 1853 that portion of the plaintiff’s Zemmdari in 
which were situated the lands now in question, viz , the village of 
of Mukkollu, had been given up to Goveinment because it hardly defrayed 
its peishcush In 1861, the Government, by Government Order, No 1214, 
dated 18th June, restored the Gudui estate to the Zemindar “as an act 
of grace and not of right on such peishcush as may be adapted to its im- 
proved condition ’’ During the time when the estate was in the hands of 
Government, a period to which dated the tenancy of the present defend- 
ants, the settlement rates were imposed b} Goveinment, but it was left 
in doubt whether this took place before or afti‘r 1st January 1859 The 
District Judge referred to Pulaniappa v Hoija (1) as an authority for 
saying that the Zemindai was entitled, uiidei tbi' 1 e-grant of 1861, to 
collect the revenue at those assessed rates only 

The plaintiff preferred these second appeals against tlu^ deciees of the 
District Judge 

Pattabhirama Ayyai , foi appellant. 

Parthasradhi Ayyangai and ScHhagin Ayyai, for icspondents 

These second appeals came on for hearing on 13th July 1803, when 
the Court (Muttuhami Ayyar and Davies, JJ ) made the following 

ORDER 

There is no finding as to what aie the lates that the Judge considers 
to be binding The Government Oidei to which he refeis is not m evi- 
dence Nor do the judgments of either of the courts below^ specify the 
settlement rates The parties were at issue on the question of rates and 
the appellant is theretoie clearly entitled to a finding as to what those 
rates are Theie is no decree of the Assistant Collector on lecord and 
the deciee of the District Judge does not mention any rates Under 
Section 11 of Madras Act VIII qf 1865, the settlement lates prescribed 
for adoption must have been on a survey made pievious to Ist January 
1859, as noted by the Judge, but the Judge has not decided this [219 1 
question It does not appear that the plaintiff had an opportunity of 
showing that what was assigned under the Government OrclcT was not 
limited to the Goveinment revenue We must therefore ask the Judge to 
return findings on the following questions — 

(1) Whether the lands have been surveyed by Government pre- 

vious to Ist January 1859, and it so, wdiat money rent was 
fixed thereon? 

(2) If the first issue is found in the negative, what was the nature 

of the interest assigned under the Government Order of the 
18th June 1861? 

(3) What are tlie rates to be inserted in the patta''^ 
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18f4 Judge finds there was no implied contract, and as this is a ques- 

Dec, must accept the finding. 

' The Judge also finds that certain conditions in the patta are unreason- 

Appel- expunged them We see no reason to differ from his findings 

LATE point. 

Civil. return to the issues specified above will be made within eight 

* weeks from the receipt of this order Each party will be at libei’ty to 

]18M.216» adduce fresh evidence. A copy of the Government Order of the ISth 
June 1861 and tlie issue paper (if any) should also be forwarded to this 
Court with the findings. Seven days will be allowed for finding objections 
after the finding has been posted up in this Court. 

In compliance with the above nrdiT, the District Judge submitted 
the following 

FINDING. 

The Gudur pargana in the Vallur Zeinindari is said to have been 
attached for arrears in 1851 by the CoJleckir of Masulipatain In 1853, the 
Zemindar surrendered the pargana to Government, but in 1861, Govern- 
ment decided to restore it, and it appears to have been restored in 1862. 

The defendants in the present suits have called five witnesses, who 
say that, when the pargana came under the Collector of Masulipatam in 
1851, the villages were surveyed, and that money rents were imposed 
upon the fields. The Zemindar calls six witnesses, who say that the 
system followed by the Collector of Masulipatam was to impose a lump 
sum on each village, and that the raiyats, amongst themselves, classified 
their lands and arranged what each was to pay, so as to make up the 
total which the Collector required from each village. Both sides rely 
upon documents. The raiyats produce the village accounts which show 
classification of fields and money rents due by individuals. The Zemindar 
relies upon a village rent lease for a [220] whole village signed by Mr. T 
D. Lushingtion who was (Collector of Masulipatam from 1849 to 1855. 

Although 1 have studied Act VIII of 1865 for the last twenty -four 
years, I have never been able to find out why the date Ist January 1859 
was inserted in Section 11 of that Act or what survey and money assess- 
ment in Zemindari tracts, the framers of that section had in mind. I do 
not know of any survey or any money assessment on fields in any 
Zemindari estate in the Madras Presidency. I have never met any per- 
son who could give any explanation of this section and I can find nothing 
in the statement of objects and reasons for the Act. 

1 am disposed to believe the Zemindar’s witnesses who say that the 
Collector of Masulipatam imposed village rents from 1851 to 1861. That 
would be in accordance with the Kevenue Administration which then 
existed in the Masulipatam district. (See page 355 of the Kistna District 
Manual.) 

These village rents were fixed by the Collector upon the best estimate 
he could frame of the capability of the land and for the purposes of this 
estimate the fields were classified and individual money rents were impos- 
ed by the villagers themselves, but, so far as the Collector was concerned, 

all the raiyats of the village were jointly and severally liable for the 

whole village rent. I cannot find that this system of village rents with 

a rough individual adjustment of the burden was a survey and a fixing of 

money assessment on the fields, within the meaning of Section 11 of the 
Rent Act. f 


« 0 ? 



VENKATA NABASlMllA NAIDU V. RAMA3AM1 


i8M«d.22l 


VI.] 


I am next directed to find' what \a ab the nature of the interest 
assigned under the Government Older of the 18th June 1061. That 
order restored the pargana to the Zemindar and the view I take of the 
matter is as follows — 

It may be that Government has the power to mciease a raiyat’s cist, 
but, w'hcn Government assigns that land revenue to a Zemindar, the 
Zemindar can collect only the cist which the laiyat was then paying to 
Government and cannot mciease the amount A& authority tor the pro- 
position, I cited special appeal suit No 15 ot 1812 in which the Sudder 
Court reinstated a raiyat at the rales prevailing before the pcimanent 
settlement, and Palaniappd v llaya (1) \\here Turner, C J , and Hutchins, 
J , held that Section 11 of the Kent Act does not enable a landlord to 
collect more It appeals to me that these two decisions have confeired 
this light upon the rai^ats who hold under Government in the Madras 
Presidency It appeari/ to me tliat when the Zernindai of Vallui surren- 
dered this paigana to Government in [ 221 ] 1853, tlie rai^aU in that 
pargana at once became raiyats holding undei Government with all their 
rights It follows that in 1861 Goveinnu'nt had not the power to thrust 
back these raiyats into then former status Goveinineiit in 1861 might 
make what stipulations seemed 6 t about peishcusli and such matters, but 
could not confer upon the Zemindar against the laiyats’ powers which 
the case-law of this Presidency does not permit 

Tins is a large question in this district J^jxcept the Palnad taluk, 
all this district was once held by Zemindars Many of these estates 
were attached and sold toi arreais and bought in by Govei nrnent, so that 
now the greater part of the district is directly under tire Collector The 
raiyats in those tracts which once were Zemmdaii estates are treated in 
every respect by the Courts as are raiyats in tracts that have always been 
under Government It would astonish these raiyats to be told that 
Government could now hand them back again to the old pensioned Zemin- 
dars who live in their ruined forts in the Kistna district and that these 
Zemindars could then enhance the rents of all raiyats who could not 
prove occupation from 1801 But this consequence will follow if the High 
Court now decides that Govei nrnent had power to r educe defendants to 
their former status IMoat of Zennndaris in this district were sold m 
1846 That is only forty-seven years ago Jf the eight yeais froni 1853 
to 1061 will not protect the defendants, tire forty -seven years from 1846 
to 1093 will not protect the mass of raiyals in the Kistna district 

Whether this view^ be unsound or not, the piesuinption is that the 
grant in 1861 was a fr’csh grant It will be remeiiibeied how the Privy 
Council held that theie was a fresh grant of Nuzvid in 18U2 llaja 
Venkata liao v i^ouit of Waids ( 2 ) The burden is upon the Zemindar to 
show that the grant purported to lestore to him the lights he had over 
his raiyats in 1853 Tins the Zemindar has "not shown All he lias 
produced is Board’s Proceedings, No 1878, dtited 2()th March 1862, 
which cites a sentence from the Government Ordei, proposes certain 
settlement rates as a' basis for the calculation of the new' peishcusli and 
recommends Government to distinctly provide that the Zemindar shall 
settle with the raiyats at the rates assumed m this calculation It is 
not knowm what ordei s were passed by the Government iqion tins recom- 
mendation 
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I therefore find that the grant of this pargana in 1861 was a fresh 
grant and that the Zemindar cannot levj from defendants more than the 
rates which they were paying to Government at the time of the grant. 

[222] The question next arises what these rates were. It is admitted 
that before 1851 the defendants held under the Zemindar on the sharing 
system. Their second witness, the karnam, has extracted from the 
accounts which were the basis of the Collector’s village rents a statement 
showing what defendants then paid and those are the rates which they 
now claim. The Zemindar made no change in the first year after he got 
back the pargana, then for seven years the sharing system was in force, 
then for live years individual mone> rents, and for two periods of five 
years there were leases with mone^ rents, and in fasli 1296 and subse- 
quently there have been disputes and the defendants have refused to pay 
more than what they called “ settlement rates,” tljat is, the rates which 
they paid when under Government. I am of opinion that the subsequent 
payments do not constitute an implied contract to pay higher rates and 
that defendants are entitled to pjittas at the rates which they paid to 
Government. 

These rales are as follows, as detailed in the statement prepared by 
the karnam: — 
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A. 
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449. 

Chandana Eamaswaiiu 

2-33 

5 

7 

10 

450. 

Sammeta Sami 

18-62 

46 

11 

1 

451. 

Ambati Venkatasami 

20-12 

17 

4 

0 

452. 

Chandana Venkatasami 

4-98 

12 

6 

6 

453. 

Sammeta llaghavayya 

5-46 

29 

6 

0 

454. 

Chandana Venkataratnam . 

16- 9 

48 

0 

9 

455. 

Sammeta Subbanna 

20-16 

21 

7 

4 

456. 

Chandana Ratnam 

2-36 

13 

9 

8 


The High Court calls for the issue paper. The only issue paper is 
the remarks printed at the opening of the Assistant Collector’s judgment. 

This finding will be submitted to the High Court. 

These second appeals next came on for hearing on lOth and 16th 
July 1894, when the Court made the following order. 

The parties were represented as before. 

OBDEE. 

Appellant is Zemindar of Vailur in the District of Kistna and res- 
pondents are raiyats cultivating lands in the pargana of Gudur which is 

part of the Zemindari. For fasli 1299 the former tendered pattas which 
the latter refused to accept. Thereupon the Zemindar brought the suits 
from which these second appeals arise to enforce acceptance of the pattas 
under Section 9 of Act VIll of 1865. But the Judge found on appeal 
that they were not such as the tenants were bound to accept and that 

the latter properly objected to certain conditions and rates of [228] rent 

embodied in the pattas. The Judge then proceeded under Section 10 of 
the Act to decide what pattas ought to be offered and in so doing declared, 
inter alia, that respondents are liable to pay only those rates of rent 
which they paid to Government at the time when the pargana was res- 
tored to tile Zemindar, viz,, 1862. It is urged on a})pellant’s behalf that 
this declaration is contrary to the provisions of Section 11 of Act VIII 
d 1865. 
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It was admitted before fche Judge that pnoi to 1851 the raiyats held 1894 
iheir lands under the Zemindar on the sharing system In 1851 the Col- £)£^ 20 

ector of Masulipatam attached the pargaiui for arrears of peishcush, m 

1853 the Zemindar surrendered the pargana to the Government, in 1801 Appel- 
jhe Government decided to restore it, and in 1862 it actually lestored the late 
pargana to the Zemindar subject to the payment of a pcishcush which Civil 

ivas fixed with reference to its then improved condition During the 

period when the pargana was under the Government, village rents were i8M.21i. 
levied according to the Revenue Administration then in vogue in the District 
3f Masulipatam The village rents were money rents The Collector fixed 
the rent due on each village upon the best estimate which lie funned ot 
fche capability of the lands situated therein, and held the laiyats jointly 
and severally lesponsible for the entire amount charged on the village 
The laiyats without his mteivention appoi turned the rent so fixed upon 
fcheir individual holdings and recognised this rough individual adjustment 
of the buiden imposed by the Collector .is regulating tlie quotii pa> alile 
on each holding It is the quota each raivat paid at tlie time of llie rc- 
grant that is now claimed by the icsjiondcnts .ind recognised by the Judge 
as the rent payable by them to appellant Aftoi the pargana was restored 
in 1861, the Zemindai made no change loi the first year For the next 
seven yeais the sharing system was in ioice and \aiam was paid by res- 
pondents Then tor five years individual mone\ rents were collected 
Afterwards there wore two leases with money lents, each lor a period ot 
five years Upon these tacts the Judge found with refeience to the 
provisions of Section 11 of the Rent Act, that there was no contract ex- 
press or implied as to the rent to be paid He also found that the paigana 
was not surveyed and a money assessment fixed upon the fields piior to 
1859 as contemplated in that section Upon these findings, which w^e must 
accept on second appeal, it is clear that Rules I and II contained in Section 
11 of Act VIII of 1865 do not [ 224 ] apply Instead of then proceeding 
to apply lule 111, embodied in Section 11, the Judge held that the rate of 
money rent paid by respondents to Government at the time of re-grant is 
the proper rent now payable to appellant by respondents In his judg- 
ment, howevei, he specified only the name of each rai}at, the aggregate 
extent of his holding and the amount of rent paid by him to the Govern- 
ment instead of the rate of lent and the description of land comprised m 
each holding and it^ extent We are unable to concur in the opinion that 
the rent paid in 1861 to the Goveinment is all that is payable to appel- 
lant It must be observed that*even on the view that the grant of 1861 
was a new grant, it was the grant of a permanently-settled estate in the 
pargana and the incidents attaching to such giant have to be deter- 
mined with reference to the provisions of Regulation XXV of 1802, 
as explained by Regulation IV of 1822 and to tht' teims of the grant 
In the cases before us the grant or the Government Order No 1214, dated 
18th June 1861, under which it was made, is not in evidence Subsequently 
to the date of the grant, the rents levied for more than twenty yeais were, 
as already shown, not limited to the money rents paid bo the Government 
in 1861 There is no proof nor finding that the grant expressly limited 
the rent which the grantee was entitled to collect In suppoit of his 
opinion, however, the Judge relies on two decisions as constituting the 
case law of this Piesidency on the subject Pahiniaffjni \ Haija (1) w’as B 
case decided betw^een a raiyat and an Inarndar whose inarn did not consist 
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in the grant of land but in the assignment of one-third of the revenue due 
thereon and in an arrangement made in 1868 by the Collector with the 
Inamdar to the effect that the remaining two- thirds, which the raiyat paid 
direct to Government till then as quit-rent should, thenceforward be 
collected by the Inamdar and paid by him to Government. The ground 
of decision was that the limited character of the mam tenure showed that 
the only patta which the Inamdar was entitled to grant was a patta pre- 
scribing payment of the revenue. In the cases before us, the appellant is 
the grantee of a permanently -set tied estate who is entitled to waste land 
and to lands relinquished by rai;yats in the pargana and who has an 

interest in occupied land as landholder though only subject to the prior 
rights already vested in the tenants. The raiyats [226J in occupation 
at the date of the grant in 1861 nui} have rights of uccupanc;y as 

against appellant, but v\e sec no reason to hold that the rent actually 

paid then ^^as rent fixed in perpetuity. The Judge himself observed 

that it might have been competent to Government to revise it. Even 
assuming that assessment paid in 1861 constituted the assets upon which 
peisheush vnus hxed, vse tliink that h\ reason of the permanent settle- 
ment the relation of land-lord and tenant A\hicli existed betueen the 
Government and the raiyats, with such incidents as tlie law and the con- 
ditions of the grant attached to it passed to the Zemindar. 

The other decision relied on by the Judge is that in Sadar Adaulat 
No. 15 of 1812. In that case one llamasami A>\an holding lands under 
a mirasi tenure of which he had been deprived, sued the Zemindar of 
Ponneri to recover possession of those lands and damages sustained in 
consequence of his dispossession by the Zemindar, and further to compel the 
latter to grant him a patta under Section 9 of Regulation XXX of 1802. 
Tlie Zilla Court, the Provincial Court and the C'ouit of Sadar Adaulat 
upheld the claim to recover possession of the lands and damages and to 
obtain a patta. As regards the rent for wliich a patta should be tendered, 
the Zilla Court and the Provincial Court held that it should be a money lent 
at the annual fixed beriz of star pagodas 60-6-16 which amount was assessed 
on the land in question and paid by the raiyat to the Gewernment in the year 
Raudri (when the permanent settlement was made); but the Court of Sadar 
Adaulat set aside this decision observing that there was not a tittle of 
evidence to show' that a right to a patta w ith money rent paid to Govern- 
ment m the year Raudri existed on the part of Hamaswarni Ayyar, that 
the evidence showed that the rent was not fixed, but was derived from a 
division of the produce which must fluctuate with the seasons and the 
commutation price, and that Ramaswami Ay\an was only entitled to 
receive a patta defining the late of division of the produce which rate was 
as prescribed by Section 9, Regulation XXX of 1802, to be determined 
according to the rates prevailing m the year preceding ..the assessment of 
the permanent zamma on those lands. This decision does not appear to 
us to support the proposition put forward by the Judge, that the beriz 
paid to the Government in tlie year in wliich the permanent settlement was 
made is the rent properly payable by the raiyats to the Zemindar. On the 
other hand it appears to lie an authority against sucli proposition. The 
[226] reference to Section 9 of Regulation XXX of 1802 w’as a reference 
to the rent law’ w’hich then proscribed the mode in which th (3 lutes of 
assessment in money or of division m kind were to be determined. 

Thus, there being no case-law, as stated by the Judge, the decision 
should be that the rent be dischari^ed in kind according to the varam. 
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The appellant makes that claim before us and it is in accordance with 
the proviso of rule III embodied in Section 11 of Act VIII of 1866 

Before we finally dispose of these appeals, we must ask the Judge to 
ascertain w’hat is the established rate of varam in the village On this 
point additional evidence can be admitted 

The finding is to be submitted in a month from date of receipt of 
this order m the Lower Appellate Court, wlien scvr n da\s \mI 1 be alloA^ed 
for filing objections after the finding has been posted up in this Couit 

In compliance witli the above order the District Judge submitted his 
finding 

These second appeals came on for final disposal when the Court 
delivered the following 

JUDGMENT 

Though the Judge concludes his finding with the remark that there 
" is no established rale of varam in the village, ’ it is (dear from his return 
on the finding called for that the rate of varam pi evading in the village 
was 46tJ seeis to the laiyats and 440 to the Zemindar out of ever} iKX) 
Heel’S, the raiyat’a 460 including 57 seeis, costs of (uiltivation, and the 
Zemindar's 440 including 37 seers tor kurnarn s and other’s tees As 
regards water- tax on poramboke lands irrigated from the ament, the 
Zemindar is entitled to recover a moiety from tlie raiyats The patta 
will be amended as indicated in our foimei order and in aceoi dance with 
the above finding. 

Each party will bear his own costs of this appeal 
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[ 227 ] APPELLATE CIVIl. 

Before Mi Justice Muttuaami Atjyar and Mr Justice Best 


CiiAKiiAP\Ni {(\)unter-PctitioneT No I), Petitioner v Vmivijalamma 
(Petitioner), Respondent * [7th August, 1894 ] 

Scheduled DtUricts Act — Act XIV of 1874 — Guardian and W'ards Ail — /Ut VIII of 
i8go, Section i, Clause (2) — Scheduled District — Agency Rules 

A petition of appeal was presented to the Governor in Council against an 
ex-parte order made under the Guardian and VVaids Act, 1H90, by the Agent to 
the Governor in the scheduled district of Vizagapalam, the gioiiiul of the peti- 
tion being that the petitioner's vakil had not been heard The appeal 'Was 
referred to the High Court 

Held, (i) that the Guardian and Wards Act, 1890, is in force in the Agency 
Tracts, although no notification to that effect had been made uridei the 
Scheduled Districts Act , 

(2) that the High Court had jurisdiction to set aside the ex-parte ordei 
[N.F, J1 M .%2= 18 ISILJ 2=;2=J MLT 2t>4, Appr., 27 W 109=13 INI t- J 
151 (152) ] 

Petition referred to the High Couit under rule XXNI made imder 
Act XXIV of 1839 

The Agent to the Governor in the Vi/agapiitarn distiict, puj porting 
to act under (Guardian and Wi^ds Act, 1890, appointed a woman to be a 
guardian of the peison and pre^perty of an infant The natural father of 
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JUDGMENT. 

It is urged on behalf of petitioner that the Guardian and Wards Act 
is not applicable to the scheduled district [ 228 ] in the absence of a noti- 
fication under Section 5 of Act XIV of 1874 We find, however, that the 
Act VIII of 1890 extends to the whole of British India (see Section 1, 
Clause 2). Therefore no notification under Act XIV of 1874 is necessary. 

It is urged, on the other hand, on l^ehalf of counter-petitioner, that, 
under Act VIII of 1890, Section 47, the appeal lies directly to this Court, 
and that, therefore, the petition was wrongly presented to Government in 
the first instance; but we observe that the order appealed from is not that 
of a ‘District Court’ but of the Governor’s Agent, and therefore we derive 
our jurisdiction not directly from Act VIII of 1890, but by the reference 
made by Government under Rule XXXI of the Agency Buies passed 
under Act XXIV of 1839. We are also not prepared to attach weight to 
the objection that it was not competent to Goveniment to refer to us a 
petition such as the present, which is an application to set aside an ex 
parte order as to which no appeal is provided in the Act. Section 48 of 
the Act allows us to interfere under Section 622 of the Code of Civil Pro- 
cedure and we observe that, in the present case, the Order in question was 
passed without hearing the petitioner’s vakil. The Vakil should have 
been heard before disposing of the petition. 

We set aside the order and remand the case for disposal afresh in 
accordance with law after hearing the petitioner’s vakil. 

The costs hitherto incurred \^ill abide and follow the result. 


the infant, in whose possession the property was, objected to the appoint- 
ment on various grounds, but he was ill and did not appear when the 
appointment was niade. A subsequent application to have the order of 
appointment set aside as having been made ex parte was-rejected. The 
natural father appealed to the Governor in Council complaining that his 
pleader had not been heard and the petition of appeal was referred to 
the High Court as above. 

The Agency Tract of Vizagapatam is a district scheduled under Act 
XIV of 1874, and no notification had been under that Act extending the 
operation of the Guardian and Wards Act, 1890, to that district. 

Mr. J. G. Kernan, for petitioner. 

Seshagiri Ayyar, for respondent. 
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APPELLATE CRIMINAL. 

Before Sir Arthur J H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 


Queen-Empress r. Andi.* 

[22nd November and 5th December, 1894.] 

Failways Act^Aci IX of i^, Section 125 — Permitting a cattle to stray upon a rail- 
tcay — Discreiion of Magistrate. 

When the owner of cattle which have been allowed to stray upon a railway, 
is prosecuted under Railway Act, 1890, Section 125 (i), the Magistrate is bound 
to ascertain whether the person charged wa9i> him self guilty. 

IF., 34 A. 91 (92)=8 A.L.J. 1249=12 Cr.L.J 614 (615)=12 Ind Cas 990.] 

♦ Criminal Revision ‘Case No. 480 of 1894. 
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[229] Case referred for the orders of the High Court by H. Moberly, 
Acting District Magistrate of Malabar, under Criminal Procedure Code, 
Section 438 

The case was stated as follows — 

In calendar case No 2063 of 1894, on the file of the Calicut Town 
Sub-Magistrate, one Mataparambatli Andi was prosecuted under Clause (1) 
of Section 125 of the Indian Railway Act, because his cow trespassed on 
the Madras Railway, which is provided with fences suitable for the ex- 
clusion of cattle Admittedly a cow belonging to the accused did stray 
on the railway The Sub-Magistrate acquitted the accused on the ground 
that he had appointed a person to be in chaige of the cow, and that it was 
owing to that person’s negligence that the cow strayed on the line 

Clause (1) of Section 125 of the Act runs thus — “ The owner or 
“ person in chaige of any cattle straying on a railway provided with 
fences suitable for the exclusion of cattle shall be punished with fine 
In the present case a cow strayed on a railway properly fenced, yet no- 
body was fined I sidimit that if the railway authorities prosecute the 
owner, the owmei must be fined, no matter whether he had placed any- 
body in charge of the cattle or not To support this view I would refer 
to Clause (2) of the same section, which leaves it to the railway autho- 
rities to decide whether, in the case of cattle being wilfully driven on any 
i ail way, tli,e person in chaige or the owner shall be punished 

In my opinion Section 125 of the Act leaves nothing to the discretion 
of the Magistrate If an offence has been committed, the Magistrate 
must fine the person prosecuted, whether he be the owner or the person 
in charge of the cattle 

The Government Pleader and Public Prosecutor (Mr Powell), for the 
Crown 

JUDGMENT 

Section 125, Clause (1) of the Railways Act, makes punishable the 
negligence of the owner or pci son m chaige ol any cattle which stray upon 
the line The section recognizes the obligation of the owner to pre- 
vent the cattle from straying, while at the same tune it provides that the 
negligence of the person in charge may be punished There is nothing in 
the clause to restrict the discretion of the Court in ascertaining upon 
wliom the fault really lies and awarding the punishment accordingly 

[230] The second clause of the same section makes punishable wilful 
acts of driving or knowingly p&rmitting cattle to be upon a railway line, 
and provides that, at the option of the railway administration, the owner, 
instead of tlie person in charge shall be punishable. This provision is of 
a very penal character, and it removes the discretion as to the person to 
be held liable to punishment from the Court to the railway authorities 
No such discretion is given to the railway administration when the stray- 
ing of the cattle has been through negligence There is nothing to restrict 
the power and duty of the Magistrate to ascerlain in such cafees whether 
the person charged has himself been guilty 

In the case referred we are of opinion that the acquittal of the owner 
was correct. 
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10 M. 230=1 W«ir 813. , 

APPELLATE CRIMINAL. 

Before Mr. Juaftee Mufiunami Affynr and Mr. Justice Best. 


Queen-Empuess V . Veeradu.* 1 29th November, 1894. J 

Clmsttan Marriage Ad — Act XT of 1872 , Sections 3 , 68 — V tiauihorized marriage of a 

Christian child — PersofLs professing Christian religion. 

The accused who was charged with having committed an offence under Indian 
C'hristian Marriage Act, Section 68, was acquitted on it.s appearing that the 
Christian whose marriage he purfirirted to solemnize was a child of the age of 
three years. The child had been baptized and her father was a Christian* 

Held, that the child was a person professing the Christian religion within the 
meaning of Section 3 of the Indian Christian Marriage Act, and that the 
acquittal was wrong. 

Case of whicli the records wen* called for bv the High Court in the 
exercise of its revisional jurisdiction being sessions case No. 22 of 1894 
on the file of the Sessions Court of Masulipatam. 

The facts of the case and the grounds of the j'lidgment of acquittal 
were stated by E. C. Ravvson, the Sessions Judge, as follows: — 

The prisoner is charged under Section 68 of the Indian Christian 
Marriage Act (Act XV of 1872) with having solemnized a [281] marriage 
between Jalatati Kabulaya and Nakka Martha (the latter being a Chris- 
tian), he not being authorized to do so under Section 5 of the Act. 

The facts alleged are that the marriage was fixed for the 1 1th April 
last, but that the fiist four prosecutiiMi witnesses (who are respectively a 
catechist, a sub-cutechist, a preacher, and an unofficial member of the 
Lutheran community) protested against it, and it was accordingly put off 
till next day. On the evening of the 12th, the marriage was performed 
by the accused. The witnesses give a detailed description of the ceremony. 

The fifth prosecution witness, the llev. Dr. Uhl, of the Lutheran Mis- 
sion, deposes that he received a repoi*t of the marriage and filed a complaint. 
He also proves that accused has no license to perform marriages. 

I do not think it necessary to discuss the prosecution evidence at 
length, as I am of opinion that, even assuming it to be true, no offence 
has been committed within the meaning of Section 68 of the Act. 

It is admitted that the girl Martha, who was married, is only three 
years old. Now Section 68 renders penal the unauthorized solemnization 
of a marriage “ betw een persons one or both of whom is or are a Christian 
or Christians.” And the word “ Christian ” is defined for the purposes 
of this Act as moaning a ** person professing the Christian religion.” 

In order, therefore, to eonviet the aceused, it would be necessary 
to hold that the girl IMartha is a ** person professing the Christian 
religion. ” 

It is argued by the Public Prosecutor that there is a general 
presumption, that the children of Christian parents are also Christians 
And he relies on the Privy (’ouncal ease of Shinner v. Orde (1) wherein it 
w’^as held that a child horn in India, whose father was a European British 
subject and a Christian, must be presumed to have the father’s religion 
and his corresponding civil and social status. But that was a case 

^ Criminal Revision Case No. 398 of 1894 , 

(i) 14 M.I.A. 309 . 
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in which the question was one of guardianship, and I do not see how 
the ruling can be applied to the facts of thisi case The Indian Christian 
Marriage Act is a special law creating certain special offences in con- 
nection with Christians For the purposed of this Act, tlie Legislatuie Jias 
[232] specially defined what they mean by a Christian Tliey say it is a 
person who “ professes tlie Christian religion ” It is not pietended by the 
Public Prosecutor, and it would of course be an ab&urdity so to pietend, 
that a baby of three ^ears old can “ profess ” the Christian or anv other 
religion 

While I fully admit, therefoie, that for ordinary purposes (for 
instance in questions relating to the girl’s civil or social status), the 
presumption that she was a Christian might be made, T am unable in 
dealing with a special penal Act, creating a special offence, and contain- 
ing a special definition, to read anything more into the definition than 
has been deliberately put there If it be argued that it is not likely that 
the Legislature intended to exclude a marriage of this soit (wliicli from a 
Chrsitiaii point of view is of course more objectionable than that ol a 
grown up woman) from the penal provisions of the Act, I can only say 
that Judges have power simply to administer the law as it is, and not 
to introduce things which they may think ought to be the law, into Acts 
which do not contain tliem 

For the above reasons I am compelled to hold that the evidence for 
the prosecution does not show that the accused has committed the offence 
charged, and I, therefore, under Section 289 of the Criminal Procedure 
Code record a finding of not guilty, and order that the accused be set at 
liberty 

The Government Pleader and Public Prosecutor (Air Poivell), for the 
Crown 

The accused was not represented 
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JUDGMENT 


The words “ person who professes the Christian religion ” as used in 
Act XV of 1872 mean in our opinion not only adults who profess that 
religion, but also their children, who are in law presumed to follow their 
father’s religion; and it is in evidence that the child in this case was 
baptized. 

We must set aside the order of acquittal and direct that the case, be 
re-tired 


18 M. 233 (F.B.) 

[233] APPELLATE CIVIL— FULL BENCH 
Before Sir AAhur J. H Collins, Kt . Chief Justice, Mr Justice 
Muituaami Ayynr and Mi Jnsiirc Pmhei 


Keference undfr Stamp Act, Section 46 * 

[I7th December, 1894 ] 

S‘ahtf' A(t — 'let 1 of 1H70, 3, Clause (ii), Schedule 1 , Afhiie s\--Pnrtitwn- 

deed-Release 

A Hindu executed in favoui of his father, as representing the interests of the 
other members of his family, an instrument by which he relinquished his rights 
over the general property of the family in consideration of certain lands being 


♦Referred Case No 10 of 1894 
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allotted to him for life, and certain debts incurred by him being paid. The in- 
strument further provided that the lands allotted to the executant for life should 
go towards the shares of his sons at any partition effected after his death. 

Held, that the instrument was not a deed of partition, but a release and should 
be stamped accordingly. 

Case referred for the opinion of the High Court under Stamp Act, 
1879, Section 46, by the Board of Revenue. 

Tlie case was stated as follows: — 

The document is termed a deed of release and purports to be executed 
by a son in favour of his father who is treated representing the interests 
of himself, another son, and the executant’s minor sons. It sets forth 
that in consideration of certain lands being allotted to the executant for 
life out of the joint family property, and of certain debts incurred by him 
being discharged by his father, he relinquishes all claim on the other pro- 
perties held by the joint family; that he has no power to alienate the 
said lands allotted to him so as to affect the reversionary right therto; 
that the relinquishment made by him will not affect his son’s right to a 
share in the family property, but that such right will be sqbject to a 
deduction of the value of the life estate allotted to him; and lastly, that 
on his death the reversionary right in the said estate will be allotted to 
his sons at any future division. 

The first question is whether the document should be charged as deed 
of release under Article 54, Schedule I of the Stamp Act, or whether it 
should be charged as a deed of partition under Article 37 of the same 
schedule. As the document secures to the executant [284] the enjoyment 
for life of a portion of the joint family property with a reversion to his 
sons at any subsequent division of the property and does not merely re- 
nounce the executant’s claim against any or all of the property, the Board 
is of opinion that the document must be stamped as a deed of partition. 

If the document is to be stamped as a deed of partition, the further 
question arises whether the stamp duty should be calculated on the 
value of the entire family property or only on the value of the share assign- 
ed to the executant. The Collector of Madras is of opinion that the 
decision of the Allahabad High Court on this point (Reference by Board of 
Revenue, N.W.P., under Act I of 1879 (1) ) is at variance with that of the 
Madras High Court (Reference under Stamp AcU Section 46 (2).) This, 
however, does not appear to be the case. The Allahabad High Court held 
that the stamp duty on an instrument of partition is chargeable on the 
value of the entire property to be divided and not on the portion allotted 
in partition. The Madras High Court merely decided that the stamp duty 
payable on partition should be apportioned with reference to Section 29 (e) 
of the Stamp Act. The Board presumes that the decision of the Allahabad 
High Court should be followed in calculating the stamp duty, but desires 
to receive the ruling of the Madras High Court on this point also. 

The Government Pleader and Public Prosecutor (Mr. Powell), for 
the Crown. 

Krishnasami Ayyar, for the executant of the deed. 

JUDGMENT. 

We are of opinion that the deed is not an instrument of partition 
within the meaning of Section 3, Clause 11 of Stamp Act since it is not 
a deed by which co-owners agree to divide the property in ]&everalty. It 

(i) 2 A. 664. < (2) 15 M, 164. 
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is a deed by which one co-owner renounces his claim for partition against 
the family property in consideration of a certain income to be enjoyed by 
him for his life out of certain lands over which he has no power of aliena- 
tion The case is similar to Ehnath S Oownde v Jagannath S 
Oownde (1) 

We are of opinion, that the deed is a release and should be ^tamped 
under Schedule I, Article 54 of the Stamp Act 


18 M. 235 (FB) 

[235] APPELLATE CIVIL— FULL BENCH 
Before Sir Arthur J H Coiling^ Kt.t (%ief JuaUce, Mr Juafice 
Muttuaami Ayyar and Mi Juatice Parker, 


Kefkrence under Stamp Act, Section 46 * 

[17th December, 1894 ] 

^tamp Act — Act I of 1879, Section 51 — Spoiled stamp — Accidental injury to stamp, 
The purchaser at a Court sale presented a stamped paper for the engrossment 
of the sale certificate The stamp was inadvertently punched by some officei of 
the Court, but the paper was used as intended, and deliveied to the purchaser. 
Subsequently a Deputy Collector, treating the certificate as unstamped, levied 
the stamp duty together with a penalty 

Held, that the document was duly stamped, and that the amount levied should 
be refunded 

Case referred by the Board of Revenue for the decision of the High 
Court under Stamp Act, 1879, Section 46 
The case was stated as follows. — 

On the 24th July 1893, Mr R Fischer of Madura purchased ceriahi 
immoveable property sold in execution of the decree in original suit No O'” 
of 1892 of the Subordinate Court, Madura (East), and on 30th 
October 1893 he presented (through his pleader) a stamp paper of the value 
of Rb. 45 to that Court for engrossing the sale certificate thereon The 
stamp was inadvertently punched by some officer of the Court, the inslru- 
ment was afterwards drawn up on it and delivered to Mr Fischer The 
Deputy Collector of Madura, under the orders of the then Collector, treat- 
ing the stamp as a spoiled one, ruled that the certificate of sale was not 
duly stamped and levied a stamp duty of Rs 45 and a penalty of Rs 5 
Against this order Mr. Fischer njow appeals to the Board 

The present Collector of Madura contends that there is nothing in the 
Stamp Act or the rules passed thereunder, which invalidates a stamp 
paper with a hole in it, and that it is nowhere laid down that cancellation 
is conclusively proved by punching He holds that the stamp in the pre- 
sent case was not a cancelled one, as it was punched by mistake, and that 
the document was duly stamped, and he considers that the penalty and the 
duty levied from Mr Fischer should be refunded to him 

[236] Thei Board agrees with the Collector and is prepared to remit 
the penalty of Rs 5, but has no power to revise the Deputy Collector’s 
decision so far as the stamp duty is concerned The case is therefore 
referred for the orders of the High Court After the decision of the High 
Court is received, the Board will proceed to dispose of the case conformably 
with that decision 
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Counsel were not instructed, 

JUDGMENT. 

The reason for making an allowance for a spoiled stamp under Section 
51 is that the stamp has become unfit for use, but in this case the stamp 
was not rendered unfit for use by punching, for the Court itself engrossed 
upon the paper the deed for which the stamped paper was presented. 
We are of opinion that the Deputy Collector was in error in treating the 
document as unstamped. 


18 M. 236 (F.B.)~5 M.LJ. 114. 

APPELLATE CIVIL— FULL BENCH. 

Before Sir Arthur J. H. CollinSy Kt.y Chief Justice, Mr. Justice. 
Shephard, Mr. Justice Best, and. Mr. Justice Suhramanya Ayyar. 


Rajam Chetti (Plaintiff), Appellant v. Seshayya and 
OTHERS (Defendants), Respondents.^ 

[22nd and 27th March, 1895.] 

High Court, povuters of, make rules as to Small Cause Court — 24 and 25 Viet. cap. 
104, Section 15 — Cn il Procedure Code — Act XIV of 1882, Section 652 — Presidency 
Small Cause Courts Act — Act XV of 1882, Sections 6, 18, Clauses (a) and (c), 33. 

In 1885 the High Court made a rule under Presidency 5>hiall Cause Courts 
Act, Section 33, whereby it was declared that the granting leave to sue a defend- 
ant out of the jurisdiction under Section 18, Clauses (a) and (c) of that Act, 
was a non-judicial or judicial act within the meaning of that section and 

might be done by the Registrar of the Court of Small Causes, Madras: 

Held, that the rule was ultra vires and void. 

[F., 34 C 619 (625)=5 CL.T. 405 (411)=11 CW.N. 649 (653)=:2 M.L.T. 406; R., 19 
M. 90 (93); H CWN. 663 (665) ] 

Case referred for the opinion of the High Court by R. B. Michell, 
Chief Judge of the Small Cause Court, Madras, under Civil Procedure 
Code, Section 617, and Presidency Small Cause Courts Act, Section 69. 

Before the hearing of the case out of which this reference arose, the 
Chief Judge and the other Judges of the Small Cause Court had, in a 
similar case, delivered judgment as follows: — 

[237] “ This is an application to the Full Court preferred under 
Section 37 of the Presidency Small Cause Courts Act, 1882, against the 
order of the second Judge of this Court in suit No. 11239 of 1894, dis- 
missing the suit on the ground that the Registrar, by whom acting, as 
he understood that he had authority to act, under Section 18, sub-Section 
(a) of that Act, leave to institute the suit had been granted, had no legal 
power to grant such leave. By a rule passed by the High Court of 
Judicature of Madras, dated 23rd November 1885, and published in the 
Fort St. George Gazette of 2nd December 1885, the High Court declared 
that certain acts were non-judicial or quasi- judicial acts within the meaning 
of that section, which might be done by the Registrar of the Court of 
Small Causes, Madras. 


* Referred t'ase No. 32 of 1894. 


m 



RAJAM CHETTI V, BESfiAYYA 


19 mi 138 




Among the acts bo declared to be non-judicial or ^liaAi-judicial was 
the following: — 

(1) Granting leave to sue defendant out of the jurisdiction under 
Section 18, Clauses (a) and (c) of the Presidency Small Cause Courts Act, 
1882. 

Mr. Robert Grant, who argued the case for the applicant (the 
plaintiff in the suit), conceded that undei Section 33 of the Presidency 
Small Cause Courts Act, 1882, under which the lule above-mentioned 
purported to be passed, the acts which the High Court was empowered 
to declare to be non-judicial or guasi -judicial acts within the meaning of 
that section were limited to acts provided lor by the Code of Civil Proce- 
dure, as applied by the Presidency Small Cause Courts Act, 1082, and did 
not include acts provided for by the Presidency Small Cause QouitS Act, 
but he contended that, under Section 652 of the Code of Civil Procedure 
and under Section 15 of the 24th and 25 Vict i cap 104, read w^itli Sec- 
tion 6 of the Presidency Small Cause Couits Act, 1882, the High Court had 
powers which comprehended, inter aha, a power to declare what acl^ should 
be deemed non-judicial or extra-judicial and exercisable l)\ the Regis- 
trar of the Court of Small Causes of Madras The learned counsel al&o 
referred to the rules of the High Court of Judicature, Madias, Original 
Side, 1891, published in the Fort St George Gazette of 16th June 1891 by 
Appendix (i) whereto, relating to " non-judicial or guasi-judicial powers 
possessed by the Registrar,” the Registrar of the High Couit on the 
Original Side has been ernpow^ered, except where he shall see fit to direct 
the matter to be laid before a Judge, to [288] pass an order allowing 
a suit to be filed in the High Court — which appears to involve a power 
to grant leave to sue m the High Court in suits (not being suits for 
immoveable property) where, though the defendant does not dwell or 
carry on business or personally work for gain within the local limits of 
the ordinary original jun&diction of the High Court, the cause of action 
has arisen in part within those limits. And he contended that, inasmuch 
as it IB under Clause 12 of the Letters Patent, 1865, that the High Court, 
in its ordinary original jurisdiction (in suits other than suits for immove- 
able property) ha^ power to grant leave to sue defendants in such cases 
and not under Section 17 of the Code (Act XTV of 1882), which does not 
apply to the High Court on its Original Side, and inasmuch as Section 637 
of the Code like Section 33 of the Small Cause Courts Act, does not extend 
to non-judicial or giidsi-judicial a^ts other than those provided for by the 
Code, it could not have been by virtue of Section 637 of the Code, but must 
have beefi by virtue of Section 652 of the Code or by virtue of Section 15 of 
24 and 25 Vict , cap 104, or by virtue of some other (if any) law empower- 
ing it in that behalf, that the High Court declared that such granting of 
leave to sue was a non-judicial or guafli- judicial act which the Registrar 
of that Court should have power to perform; and that if the High Court 
could thus under one or other or all of those laws, other than Section 637 
of the Code make such a declaration, it had also the power, under one or 
other or all of those same laws and Section 6 of the Presidency Small 
Cause Courts Act, 1882, and independently of Section 33 of that Act, to 
make a similar declaration with reference to the Registrar of the Court of 
Small Causes of Madras So far as this argument relates to Section 652 of 
the Code, it is to be observed that at the time when the rule of the High 
Court of 23rd November 1885 under consideration was passed, Section 652 
did not extend to the Presidency Small Cause Courts, and it was not until 
the amending Act X of 1888 was passed that that Section 652 was extended 
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to those Courts. As Section 652 relates only to action to be taken by a 
March Court, the exclusion of that section from the original second schedule 

27 to the Presidency Small Cause Courts Act, 1882, must, we think, be taken 

^ to have meant that the High Court could not take such action ill respect 

Full Presidency Courts of Small Causes. There still remain, however, the 

Bench. under Section 15 of the Statute 24 and 85 Viet., cap. 104. But 

* [239] assuming, for the sake of argument, that the High Court had poweri 

ISM ?S6 under Section 652 of the Code, yet imder Section 15 of the 24 and 

(r.B.) ^ 25 Viet., cap. 104, or under some other law thereunto enabling it, to pass 
S M.L.J. a rule or order declaring the granting of leave to feue defendants out of the 
jurisdiction under Section ISt Clauses (a) and (c) of the Presidency Small 
Cause Courts Act, 1882, to be a non-judicial or gwa«t-judicial act perform- 
able by the liegistrar of this Court, it appears to us that we are precluded 
by the terms of the rule of the High Court now under consideration, from 
holding that the High Court did in fact make the declaration in question 
as to such granting of leave under any other law than Section 33 of the 
Presidency Small Cause Courts Act, 1882. That rule is as follows: — 
Under Section 33 of the Presidency Small Cause Courts Act, 1882, the 
“ High Court declares the following to be non- judicial or (jfMast-judicial acts 
within the meaning of that section which may be done by the Registrar 
‘‘of the Court of Small Causes, Madras.*' Then follow the acts so 
declared non- judicial or judicial acts of which the one now in question 

is the first 'mentioned. On the other hand, the order of the High Court 
(in the rules above referred to passed and published in 1891) passing the 
rule empowering the Registrar of the High Court on the Original Side to 
pass an order allowing a suit to be filed in the High Court, is expressed to 
be made “ under Sections 637 and 652 of the Code of Civil Procedure (Act 
“ XIV of 1882) and an other powers thereunto enabling." From the fact 
that, on that occasion, in addition" to Section 637, Section 652 and all other 
powers thereunto enabling, are mentioned, in declaring under what authority 
the rule was made, w>^e think that we ought, upon sound principles of con- 
struction, to conclude that if the rule now' in question (under which the 
High Court declared the granting of leave to sue under Section 18 of the 
Presidency Small Cause Courts Act, 1882, sub-Sections (o) and (c), to be 
a non-judicial or judicial act, performable by the Registrar of that 

Court) was intended to be passed, and was passed, not under Section 33 
of the Presidency Small Cause Courts Act, 1882, but under Section 652 

of the Code or under any other power thereunto enabling, the High Court 

would, in declaring under what authority this rule was passed, have 
mentioned in addition to Section 83 of the Presidency Small Catise Courts 
Act, 1882, Section 652 of the Code, and all other powers thereunto enabling* 
and tliat, not having done so, the High Court intended [240] to pass, 
and did pass, this rule, only and solely as under Section 33 or the Pre- 
sidency Small Cause Courts Act, 1882. 

In one of the three other and similar applications, Nos. 48 of 1894, 

55 of 1894, 56 of 1894, which were heard together with this application 

(viz., application No. 55 of 1894 against the decree of the third Judge in 
suit No. 20930 of 1893, dismissing the suit on the ground that the 
Registrar had no power to grant leave to sue), it was contended by Mr. Ven- 
katramayya Chetti who appeared for the applicant that if there was any 
law under which the portion of the rule of the High Court of 23rd Novem- 
ber 1885 now under consideration was valid, it ought to be upheld as valid, 
notwithstanding that it purported to be passed under Section 88 of the 
Presidency Small Cause Courts Act, 1882, and no other law was mentioned 
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in it as authority under which it was passed, and that from the fact that 
thfl Registrar ha^ been, ever since that rule came into operation, exercising 
the power of granting leave to sue in the suits in question, it should 
be presumed, unless and until the contrary is shown, that he has 
been duly and legally empowered to do so, and he relied upon the case of 
Queen-^Empresd v. Oanga Ram (1) In that case, the appointment by the 
Lieutenant-Governor of the North-West Provinces of Mr W K Burkitt 
to officiate as fifth puisne Judge of the High Court, North-West Provinces, 
which purported to be made in virtue of the authority vested in the 
Lieutenant-Governor by Sections 7 and 16 of 24 and 25 Vict , cap 104, 
was held by a Full Bench of that Court to be ultra vires of the Lieutenant- 
Governor and illegal, if it depended for its validity upon Sections 7 
and 16 of the 24 and 25 Vict,, cap. 104 But having legard to the 
fact of the notifications published in the Government Gazette, North-Wefet 
Provinces and Oudh, relating to Mr Justice Burkitt’s appointment, to 
the fact that apparently the Secretary of State for India in Council 
sanctioned the appointrnent of a fifth puisne Judge as a temporal y 
appointment, and to the fact that he had in fact Since his first appointment 
in November 1892 acted in all respects as a Judge of the High Court, which 
last fact is according to a well-known piinciple of the law of evidence, 
“ presumptive proof, until the contrary be shown, of his due appointment 
“ to act a Judge of this Court,” the Full Bencli held, that, being in 
[Ml] Ignorance as to whethei or not anV powei existed under which 
Mr Justice Burkitt might have been lawfully appointed to act as*a Judge of 
the Court, the presumption that he waJ> duly appointed, which aiose from 

the fact of his having acted as a Judge of the Court since November 1892, 

had not been rebutted Whatever justification tlieie may have been in 
that case for the presumption ” omnia iiie et solcniniter esse aria ” being 
acted upon in the manner in which it was, we aie of opinion that we ouglit 

not in the present case to presume from the fact that tlie Kegislrai has 

de facto been exercising the power now under consideration for many 
years, that he w^as legally invested with such powei, notwithstanding that 
the rule of the 23rd November 1885 so far as it purported to make the 
power one exercisable by him was, in our opinion, ultrc^viies 

We regret that we have felt ourselves compelled to come to the 
conclusion at which we have arrived upon the point m question, theie aie 
a considerable number of suits pending, which are affected by the decision 
of the point 

We were asked by the vakil fon the applicant in application No 55 of 
1894 to refer the question to the High Court for its opinion undei Section 
69, Presidency Small Cause Courts Act, 1882, but much though we should 
have preferred that this question should have been biought before the 
High Court for decision, we have no power to refer it under Section 69 qf 
the Act (See Oakshott v The British India Steam Navigation Com- 
pany (2)). Nor have wc any power to make a reference of the question 
under Section 61T of the Code, as there is no suit, nor appeal, nor proceed- 
ing in execution of a final decree, now before the Court The Chief Judge 
asked the vakil why he had not taken the case before the High Court 
under Section 622 of the Code, instead of coming to this Court under 
Section 37 of the Act and then applying under Section 69, and he replied 
that he had considered the latter the preferable course 

We must, with regret, dismiss this application 
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JUDGMENTS. 

• 

Collins, C. J. — This is a case stated for the opinion of the High 
Court under Section 69 of the Presidency Small Cause Courts Act, 1882, 
by the Chief Judge of that Court. 

On the 23rd November 1885, the High Court declared under Section 
33 of the PreSidenc} Small Cause Courts Act XV of 1882, that the grant- 
ing leave to sue a defendant out of the jurisdiction under Section 18, 
Clauses (a) and (c) of the Presidency Small Cause Courts Act, 1882, was 
a non- judicial or quasi-judicial act within the meaning of that section, 
which might be done by the Registrar of the Court of Small Causes, 
Madras. 

The question the High Court has now to decide is — Had the High 
Court power to make such a rule or is the rule ultra vires. 

The 33rd section of the Presidency Small Cause Courts Act, 1882, 
enacts that “any non-judicial or gaa^i-judicial act which the Code of 
“ Civil Procedure as applied by this Act requires to be done by a Judge 

“ may be done by the Registrar of the Small Cause 

“ Court or by sufli other officer of that Court as that Court may from 
“ time to time appoint in this behalf. The High Court may from time to 
“ time by rule declare what shall be deemed to be non-judicial and quasi’* 
“ judicial acts within the meaning of this section.” 

Chapter 2 of the Civil Procedure Code, in Sections 15 to 19, regu- 
lates the place of suing, and those sections are not applied to the Small 
Cause Court by Act XV of 1882, and the reason is obvious as by the I8th 
section of Act XV \oi 1882, the Small Cause Court has jurisdiction 
to try suits of a civil nature, where the cauSe of action has arisen either 
wholly or in part wdthin the [248] local limits of the jurisdiction! of the 
Small Cause Court, or if any of the defendants at the time of the institu- 
tion of the suit actually and voluntarily resides or carries on business or 
personally work^ for gain within such local limits provided the' leave of the 
Court has been given or the defendants acquiesce in such institution. 

Section 6 of Act XV of 1882 enacts that the Small Cause Court shall 
be deemed to be a Court subject to the superintendence of the High Court, 
and the High Court shall have in respect of it the same powers afe it has 
under 24 and .25 Viet., cap. 104, Section 15. That Act gives power to the 
High Court to make and issue general rules for regulating the practice and 


In the present case the same objection was taken by the defendant 
and the Chief Judge referring to the above judgment dismissed the Suit, 
making his decree contingent on the opinion of the High Court upon the 
following question: — 

[242] Was the Registrar of this Court legally empowered to give 
leave to institute this suit in this Court and such leave having been granted 
by him has this Court jurisdiction to try this suit? 

Mr. R. F. Grant for the plaintiff, argued that the rule empow~ering 
the Registrar to grant leave was a valid rule; that it was competent to 
the Court to make such a rule and that the power was none the less 
effectually exercised, because a wrong section was quoted. He referred to 
Queen-Empress v. Ganga Ram (1). 

Sivagnana Mudaliar^ for defendants. 

The further arguments adduced in the case appear sufficiently for the 
purpose of this report from the 
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proCeedingB of such Courts, provided that suub rules be not inconsistent 
with the provisions^ of any law Section 652 of the Code of Civil Pioce- Viarcw 
dure gives the High Court power to make rules consistent with the Code 27 
to regulate any matter connected with the procedure of Civil Courts 
subject to its superintendence It is argued by counsel for tJiB plaintilf xthit 
that either under 24 and 25 Viet., cap. 104 or Section 652, Code of Civil UirMrw 
Proced^e, the High Court had power to make the rule in question It 
would be enough to say that the rule does not purport to be made under ig w 234 

the Act or under Section 652, but under the powers conferred by Section 3B (F.B )- 

of Act XV of 1882 — but I am of opinion that neither under tlie Act nor 5 M.L.J. 
under Section 652 has the High Court the power contended for 114 . 

Under Section 18 of Act XV of 1882, it ih enacted that the leave of 

the Court must be given — the High Court by the rule has set aside that 

provision of law and has said that the leave of the llegistrar is sufficient, 
it IS impossible to say that a Kegistiar 16 a Court for such a purpose as 
this — the duties and powers of a Registrar are strictly defined and limited 
It is also impossible in my opinion to Bay that granting leave to sue a 
defendant out of the jurisdiction under Section 18, Clauses (a) and (5) was 
a non- judicial or (//tasi-judicial act whicli the Code of Civil Pioceduui as 
applied by that act lequires to be done by a Judge 

For these reasons, theiefore, 1 hold that the Kegifetrai’s order giant- 
ing leave to sue is not a valid leave within the meaning of Section 18 of 
Act XV of 1882 and that the rule of the High Court of tlie 23rd Noveiii- 
bei 1885 18 ultia vires 

ShepharDi J — The question raised by this inference is whether 
leave given by the Registrar m cases in which the leave of the Court 
IS required by the 18th Section of Act XV of 1882 is [2M] a valid 
and lawful leave within the meaning of that section In 1885, a lule was 
passed by the High Couit purporting to declare under tluj 33rd section of 
the Act certain acts to be non-judicial 01 quasi-judicial Among such acts 
is that of “ granting leave to sue defendant out of the jurisdiction under 
" Section 18, Clauses (a) and (c) of the Act ” If the particulai act of 
granting leave had been one which the Code of Civil Proct‘dure as adopted 
by the Presidency Small Cause Courts Act required to be done by a Judge, 
then there is no doubt that such act being declared by the High Court to 
be a quasi-judicial act might be done by the Registrar of the Small Cause 
Court But the Section of the Code requiring leave to be given befoie 
institution of a suit is not one of the sections made applicabh'. to the 
Presidency Small Cause Court by the 33rd Section of the Act It was 
unnecessary to make it applicable, because the matter is piovided foi in 
the 18th section of the Act itself 

The 38rd section makes no reference to matters legulated by the Act 
itself and therefore any declaration or rule made under it cannot affect the 
provisions of the 18th section The rule of the High Court must be ulira 
vires, unless justification for it can be found in some other enactment 
The power to make rules for regulating the procedure of Couits subjr ct t 
the appellate jurisdiction or under the superintendence of tlie High Couro 
is vested in the High Court by the Statute 24 and Vict cap 104, 

Section 15, and al&o by the 652nd section of tlie Civil Procedure Code 
By the 6th section of the Presidency Small Cause Courts Act, the Small 
CauB^ Court is declared to be a Court subject to^ the superintendence 
of the High Court within the meaning of the Civil Procedure Code 
It is further declared that' the High Court may exercise in respect 
of the Small Cause Court the Same growers as it has under the 15th 
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IgM section of the Statute in respect of Courts subject to its appellate jurisdic* 
March Either under this section of the Statute or under the 652nd section* 

27 ^ of the Code, tlie High Court has power to make rules regulating the pro- 

^ cedure of the Small Cause Court. I do not agree with the opinion which 

Full been expressed that the exclusicm of the 652nd section from the second 

Bench, schedule annexed to the Act XV'^ of 1882 showa that it was not intended 

that the powers of the High Court under that section should be exercised 

IS M 23# respect of the Presidency Small Cause Courts. That opinion, as it 
appears to me, ignores the plain [248 J words of the 6th section of the Act 
5 which make the latter Court subordinate to the High Court within the 

meaning of the Civil Procedure Code. It has to be seen whetlier this 
particular rule of November 1885 is a rule which it was competent to tlic 
High Court to pass under either of the above enactments, either under 
the Statute or under the Code. The power given in the former enact- 
ment is “to make and issue general rules for regulating the practice and 
proceedings of such ourt^;“ m the latter enactment “ to make rules. 
“ consistent with the Code to regulate any matter connected with the 
“ procedure of the Courts subject to its superintendence.” Now it is a re- 
cognized principle of law that the rules made in pursuance of a delegated 
authority to that effect rnuSt be consistent with the Statute under which 
they came to be made. The authority is given to the end that the provisions 
of the Statute may be the better carried into effect, and not with the view 
of neutralizing or contradicting those provisions. The case of Whetherfield 
v. Nelson (1) illustrates the manner in which the principle is applied. In 
the present case, there is a distinct provision of the Act requiring m certain 
cases that leave of the Court shall be given before the institution of a suit. 
Under Clause (a) of the 18th section “ the leave of the Court for reasons 
recorded in writing ” has to be given. The effect of the rule is to dispense 
with the leave of the Court and substitute the leave of tlie Registrar. In 
my opinion* the rule is manifestly inconsistent with the section. It is a 
rule which has the effect of neutralizing the section, not of carrying it 
into effect. It is impossible to say that the Court and the Registrar are 
one and the same person. 

Any doubt which might otherwise exist seems to me to be removed 
by a consideration of the 33rd section. That section and the similar section 
in Chapter XL VIII of the Code of Civil Procedure would be superflous 
if the matter provided for in these sections w^ere one with which tlie High 
Court could deal under its general powers of making rules. It is precisely 
because it was desired to give the High Court a dispensing power, a power 
to delegate to the Registrar acts w'hich according to the law needed to be 
done by the Court, that the special Section 637 was required. It may be 
by oversight that the 33rd section was not extended [ 246 ]. to acts regu- 
lated by the Act itself; but as the section stands it appears to me strongly 
to indicate that in cases not within the scope of the Section the High 
Court has no power to make such rules as under the section it may make. 

For these reasons, I have come to the conclusion that the rule m ulira 
vires and I must therefore hold that the leave given by the Registrar is 
not a valid leave within the meaning of the 18th section bf the Act. 

Best, J. — I concur. 

SuBRAMANYA Ayyar, J. — The question for determination is whether 
under Section 33 of Act XV of 18^, or Sqqtiou 652 of the Code of Civil 
Procedure or the Statute 24 and 25 Viet., cap. 104, Section 16, it wa«j 
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competent) to the High Court to declare that the powef which 8 Judge of 
the Court of Small Causes has under Clauses (a) and (c) of Section 18 of 
Act XV of 1882 to grant leave to sue a defendant out of the juHsdiction 
IS one which the Hegistrar al&o of the Small Cause Court may exercise. 

I am of opinion that the High Court had no authority to make such 
a declaration under any of the said provisions of law 

No\V, it 18 quite clear that the first of these provisions, viz , Section 33 
has no application to the present case For that section only provides, 
(i) that the Registrat of the Small Cause Court may do any non-]iidicial 
or qua«i-judicial act which the Court itself is empowered to do under any 
of the sections of the Civil PYocedire Code extended to the Small Cause 
Court by Act XV of 1882; (it) that the High Court may by rule declaie 
what shall be deemed to be non-judic al and qua«i-]udicial acts within the 
meaning of the Section 33 The po tionS of the Civil Procedure Code 
extended by Act XV of 1882 to the Presidency Small Cause Couits aie 
specified in the second schedule of the Act. But none of these portions 
relate to the granting of leave to sue defendants out of the jurisdiction 
It follows, therefore, that under Section 33 the Registrar has no po^^er to 
grant leave to sue a defendant out of the jurisdiction, and consequently 
the High Court has no authority to make the declaiation uiidei the latter 
part of the said section. Whether the onassidn to include' the power to 
grant leave to the defendant out of the jurisdiction among those pov^eis 
which the Registrar may exercise under Section 33 v as duo to a meie 
oversight on the part of the legislature or not, it is unnecessary to consider 
It is sufficient to say that as Section 33 stands the High [247] Coint is 
not empowered under it to make the declaration m question 

It IB next contended that since Section 6 of Act XV of 1882 makes 
the Presidency Small Cause Courts subject to the Buperintendence of 
the High Court within the meaning of Section 652 of the Civil Pioceduic 
Code, and the Statute 24 and 25 Vict , cap 104, Section 15, the declara- 
tion in question is valid No doubt under the former, vtz , Section 652, 
tlie High Court nuiv, from tune to time, make rules consistent with the 
Code to ' ‘ regulate any matter connected with the procedure ’ ’ of the Courts 
of Civil Judicature subject to its superintendence aud undei the latter, uu . 
the Statute 24 and 25 Viot , cap 104, Section 15, the High Couit " may 
make and issue general rules f(ji regulating the practice and proceedings 
of such Courts But m my opinion, the High Couit is not entitled 
under either of the last-mentioned sections to make a declaiation by rule 
on the matter of granting leave to sue defendants out of the junsdiction. 
I arrive at this conclusion notwithstanding the wide construenon put 
upon the word6 “ practice " and “ procedure ” by the. Court of Appeal m 
Poyser v Minors (1), wdiere Lush, L J , explains that those woids in their 
largfer sense denote “ the mode of proceeding by which a legal right is 
“ enforced, as distinguished from the law which gives or defines the right, 
" and which by means of the proceeding the Court is to administer the 
'* machinery as distinguished from its product.” It seems to me that the 
declaration made by the High Court is altogether outside the scope of the 
regulation of ” practice ” and ” procedure ” contemplated by Section 652 
of the Code of Civil Procedure and the Statute 24 and 35 Vict , cap. 104, 
Section 15 The declaration is in my view a clear delegation of what is 
undoubtedly judicial power » exercisable by the Court itself, to the llegis- 
trar who is not constituted a Judge as to the matter of granting leave 
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under Clauses (a) and (c)* Section 18 of Act XV of 1882, while he in 
regard to some others (See Section 14 of the Act). Such a delegation of 
judicial , authority, I should think, cannot take place except under express 
and specific statutory provisions such as are contained in Section 33 of 
Act XV of 1882. But, as has been already shown, that section does not 
cover the case under consideration. 

[219] For the reasons stated above 1 hold that the declaration made 
by the High Court in 1885 that granting leave to sue a defendant out of 
the jurisdiction under Clauses (a) and (c) of Section 18 of the Presidency 
Small Cause Courts Act, 1882, is one of the acts which may be* done by 
the Registrar of the Small Cause Court under Section 33 of the Acti is 
ultra vireSi and the leave given by the Registrar in the case under reference 
is not a valid leave within the meaning of the said Act. 


la M. 24a=:4 M.LJ. 245. 

APPELLATE CIVIL. 

Before Sir Arthur J. H, Collins, Kt , Chief Justice, and 
Mr. Justice Parker. 


Rama Rkddi {Plaintiff No. 1), Appellant v. Appaji Keddi and others 
(Defendants), Respondents.'^ [10th and 28th August, 1894.] 

luterest Act — Act XXXI I of 1839 — Transfer of Property Act — .ict IV of 1882, Sec- 
iion S^Mortgage — Interest ‘post diem.* 

The plaintiff sued in December 1891 upon a registered mortgage dated 1875, iii 
which it was provided that interest should be paid at the rate therein mentioned, 
and that the principal should be repaid on 10th April 1880, but in which there 
was no provision for payment of interest post diem : 

Held, that interest post diem should be awarded under the Interest Act, 1839, 
at a reasonable rate: 

Semble: the amount so awarded would constitute a charge on the mortgage 
premises. 

[R., 24 C 099 (706) ; 18 M. 331 (.332) ; 12 C.l\L R. 18 (22) ; D., 22 B. 107.] 

Second appeal against the decree of W. F. Grahame, District 
Judge of South Arcot, in appeal suit No. 36 of 1893, affirming the decree 
of P. 8. Gurumurti, District Munsif of Cuddalore, in original suit No. 1 
of 1892. 

Suit instituted on 18th December 1891 to recover principal and 
interest due on a mortgage, dated 19th June 1875. The principal sum 
was repayable under the terms of the tnstrument on lOth April 1880. 
With reference to the plaintiff’s claim for interest, and also to a plea of 
limitatioto raised by the defendant, the Dis-[249]trict Munsif said: — 
“ As regards interest, plaintiff^ have claimed Rs. 1,583 under this head 
“ from 19th June 1875 to the date of suit. Under the bond (Exhibit I) 
“ the interest is payable at f per cent, per mensem on the 3()th Ani (12th 
July)^of each year, while the principal is made payable on 30th Panguni, 
“ Par^athi (10th April 1880), and in default, the obligor agieed to pay 
“ interest at one per cent, per mensem from the date of the bond, No 
payment was mad.e under Exhibit I, and though Lakshmana Reddi died 
“ in November 1877, third plaintiff, as a major, could have sued for the 
“ interest at once, and both the principal and interest could have been 
“ claimed when the principal fell due. The suit having been filed on 18th 
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December 1891, the interest due under Exhibit 1 prior to twelve yeais 1S04 
before this date is barred by limitation, and plaintiff cannot claim ^8 

interest after lOtJi April 1880, the date fixed for payment of the principal 

of Exhibit I, as there is no provision there for such payment and more Appel- 
than six years have elapsed between the Said date and the date of suit LATE 

Even if compensation bte intended to be paid m lieu of interest as ruled CiVIL. 

in Mansab Ah v Gulah Chand (1), Bhagwant Singh v Daryao Singh (2), ’ 

Gudn Koer v Bhuhaneawati Cuomar Singh (3), the highei rate, i e , 1* M. 

one per cent in lieu of J pci cent per mensem, claimed from the date of ^ 

the bond, cannot be viewed as penal and disallowed, in view of the 2W 

ruling of the Madras High Court in Basavayya v Subbarazu (4) 1 

therefore allow Rs 30 only towards interest " 

The District Munsif accordingly passed fi decree tor the principal due 
on the mortgage, together with Rs 30 only by way - oi interest 

The District Judge aifirmed this decree, dismissing the appeal pie- 
ferred against it under Civil Procedure Code, Section firil, agieeiiig iii the 
view that the mortgage sued upon, on its light construction, contained no 
provision for payment of interest post diem 
The plaintiff preferred this second appeal 

Subramanya Ayyar and Ranga Ranianujarhanai , foi appellant 
Bhashyam Ayyangar and Knahnasami Ayyar, ^ior lespondcnts Nos 6, 

7 and 8 


JUDGMENT 

L250J The District Judge has dismissed tlie apjieai under Section 551, 
Civil Procedure Code, on the ground that post diem interest cannot be 
given The teims of Exhibit 1 are not very clear, and it is possible tliat 
they may mean only that 12 pef^ cent interest is chargeable instead of 
9 per cent fiom the date of the bond to the date fixed for the iepa>inent 
of the piincipal,and that in case of default the mortgagee should at once 
proceed to recover the principal and interest at the enhanced latc 

Bui, though we aie not able to hold that the interpi etation put upon 
the bond, Exhibit I, by the Courts below is incorrect, we may point out 
that undei the Interest Act XXXIl of 1839, the Court has pow ei to give in- 
terest upon mortgage money, as it is money payable at a ceitain tune and 
under a written instrument Interest post diem may, thcicforc, be award- 
ed at such rate as is reasonable, if not always at the rate mentioned in 
the contract. The joint effect of the Interest Act and of Section 88 
of the Transfer of Property Act in favour of the award of interest post 
diem as interest till date of payment, at a leasonable rate and as a 
charge upon the mortgaged property — Bikramjit Tewan v Durga Dyal 
Tewari (5). 

As tlie District Judge has disposed of the appeal upon this point onl>, 
and without hearing the respondents, we must reveise the decree and 
remand the appeal for disposal The costs m this appeal will abide and 
follow the result. 


(2) 11 A 416. 
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APPELLATE CIVIL. 

Before Mr. Justice Mutiusami Ayyar and Mr. Justice Best. 


Brahmanna (Defendant), Appellant v. IUmaeriehnama 
AND OTHERS (PlcUntiff's heirs), Respondent.* 

[7th August and 20th December, 1894.] 

D^jamation — Imputation on a tuife — Suit by husband* 

In a suit for damages for defamation, it appeared that the words complained 
of were spoken by the defendant to the plaintiff in the presence of a third party 
and [251 J were to the effect that the plaintiff’s wife had committed adultery with 
a pa4riah and that her children had been Born to the pariah : 

Held, that the suit was not maintainable by the plaintiff. 

[R.. 32 C lObO (1067)=2 C.LJ. 396=9 C.W.N 847 (851); D., 32 C. 425 (426)=8 
CW.N. 515.] 


Second appeal against the decree of G. T. Mackenzie, District 
Judge of Kistna, in appeal suit No. 1335 of 1892, affirming the decree of 
Kamasami Sastri, District Munsif of Gudivada, in original suit No. 37 
of 1892. 


Suit for damages for defamation. The plaintiff averred and proved 
that the defendant had said to him, in the presence of a constable, “ your 
wife has committed adultery wdth Mala Murti and your three cliildren 
“ are Murti 'b issue," or words to that effect which constituted the defama- 
tion complained of. 

The District Munsif passed a decree for Ks. 200 which was affirmed 
on appeal by the District Judge. 

The defendant preferred this second appeal. 

V enkatarama Sarma, for appellant. 

Naraina Rau, for respondents. 


JUDGMENT. 


Muttusami AyyaRi j,— I do not think that this is a case in which 
we should depart from the rule that it is the person who is slandered that 
ought to sue. The plaintiff's wife is sui juris and she may sue for tlie 
slander. No other person is permitted to sue, because however closely 
he may be related to the person slandered and whatever pain of mind he 
may suffer from the slander of his relation, the injury caused to him is 
mediate or remote and not immediate 01 * proximate. If the rule were 
otherwise, the defamer might be liable for as many actions as there are 
near relations of the persons defamed. It is said that the defamer’s object 
was to vilify the plaintiff. But the slanderous words spoken do not 
impute any personal miscsonduot to him. They do not state tl>at the 
plaintiff knew of his wife's want of chastity, and with that knowledge 
lived with her. The language used is consistent with plaintiff’s belief 
in his wife ^8 chastity. The object was no doubt to cause intense paii8=^.of 
mind to the plaintiff, and to insult him in the heat of altercation, but. it 
was part of that object to do it only by slandering his wife and children. 

Suppose the wife brought an action against defendant, would it be a 
good defence to say that though she was the person slandered, it was in- 
tended only to insult her husband? If not, the rule that a slanderer should 
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not be liable to as many actions as there are relations would be violated 
I 'would follow the [202] principle laid down in Bubbaiyar v. KnUnaiyar 
(1), Lvckumsey Howji v Hurhun Nvrsey (2), and Daya v. Paratn 8nkh 
(3). Setting aside the decrees of the Lower Courts, 1 dismiss the euit; 
but, under the circumstances, tliere will be no order as to costs throughout 
J — Though most unwilling to disturb the decrees of the Courts 
below in this case, I am constrained to come to the conclusion that 
the authorities cited leave us no option»and that the plaintiff's suit must 
fail 1 concur, therefore, in the decree proposed by my learned colleague 

18 M. 252. 

APPELLATE CIVIL 

Before Sir Arthur J H. Colhna, Kt., Chief Juaiice, and 
Mr. justice Parker 


Krishna Ayyan and others (Defendania Noa 1, 3 to 7, 11 and 12), 
AppeUanta v Vithianatha Ayyan (Plamtiffa), Reapondents 
[17th and 27th September, 1894 ] 

Hindu laiv — Stridhanam — Gift, construction of — Provincial Small Caus'e Courts Act — 
Act IX of 1887, Schedule II, Arttaie 18 — relating to a trust 

A Hindu executed in favoui of his daughter an instrument in the following 
terms — “ I have hereby given to you to be epjoyed as stridhanam after my death 
" 2 , 32 c fanams out of 6,000 fanains which remain as kanom on the land T 
" The proportionate rent on 2,320 fanams is 365 paras This quantity of paddy 
" shall be enjoyed by you and your sons and grandsons hereditarily 

"by receiving the same from my sons." After certain clauses restricting the 
mode of enjoyment and the power of alienation the instrument proceeded, "in 
" the event of the said kanom being paid, that money shall be received by my sons 
" and shall be invested on some other property, which may be approved of by 
"you and your sons and by my Sons, and from that property you may receive 
" income yearly and enjoy the same " In a suit by a grandson of the donee to 
recover his share of the income : 

Held, (i) that Che suit "related to a trust" within the meaning of Provincial 
Small Cause Courts Act, Schedule II, Article 18; 

(2) that the instrument was not invalid under Hindu law and that the plaintiff 
was entitled to a decree 

[ 253 ] Second appeal against the decree of E K Krishtian, Sub- 
ordinate Judge of South Malabar (Palghat), in appeal suit No. 842 of 1892, 
affirming the decree of V Kelu Eradi, District Miinsif of Palghat, in 
original suit No 53 of 1892 

Plaintiff was the great-grandson and the defendants also were 
descendants of one Subromania Sastri, and this suit was brought to 
recover the plaintiff’s share of the income derived from certain funds com- 
prised in an instrument executed in September 1841 by Subramania Sastri 
in favour of his eldest daughter Shalakshi, who Was the plaintiff’s paternal 
grandmother The instrument was as follows . — 

I have hereby given to you to be enjoyed as stridhanam after my 
“ death 2r320 fanams out of 6,000 fanams which rest as kanom exclusive 
“ of further charge on the land Tottakara Out of the puttom (rent) of 
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^fCM* ' paras, deducting nigudi and micharam, arising out of the said 
Ser* 27. * proportionate puttom on 2,820 fanems is 365 paras. This 

“ quality of paddy^ shall be paid to you by my sons to be enjoyed here- 
Appkl* ** ditarily by you and your sons and grandsons. The said puttom of 865 
LATE paras of paddy shall be enjoyed by you and your sons and grandsons 
Civil. “ hereditarily by receiving the same from my sons. On the security of 

the said property, no debt shall be contracted by you or by your hus- 

IBM.2S2. “ band or by your children or by my childi’en. If debt is so contracted, 
“ it shall not be valid. In the event of the said kanom being paid (by 
** the mortgagor), that money shall be received by my sons and shall 
“ be invested on some other property which may be approved of by you 
“ and your sons and by my sons, and from that property you may re- 
ceive (income) yearly and enjoy the same. Let your family be a support 
“ to my family.” 

It appeared that the plaintiff's share of the income of the funds in 
question had been paid to him up to 1887-88. 

The District Munsif passed a decree for the plaintiff, and it was 
affirmed on appeal by the Subordinate Judge. 

Certain of the defendants preferred this second appeal. 

Sundara Ayyar, for appellants. 

Snbrantanya Sastri, for respondent. 

JUDGMENT. 

We agree with Courts below that the suit is one relating to a trust, 
and is therefore one over which a Small Cause Court has no jurisdiction. 
. [ 2 M 1 It is next urged that the gift is invalid, since it is not one 

known to the Hindu law as stridhanam and since it lays down a course of 
descent inconsistent with the descent of stridhanam property . It is 
admitted that the Transfer of Property Act does not apply, but we are 
referred to the Tagore case {Jatindra Mohan Tagore v. Ganendra Mohan 
Tagore (1), Chundi Chum Barua v. Sidheswari Debi (2), and Krisforomoni 
Dasi V. Narendro Krishna Bahadur ( 8 ) ). 

We are of opinion that although the term stridhanam is used in 
Exhibit A as describing the gift, it is used in its primary sense of property 
given to a woman under coverture. We must look to the terms of the 
instrument to discover the intention of the donor. Though the donor 
intended that, after the lifetime of his daughter, the property should 
succeed in the line of sons and grandsons, it cannot be said that such a 
course of succession is unknown to Hindu la^v. The words, howwer, are 
words of inheritance and not of limitation, and may be used in connection 
wdth grants to females as well as to males. 

Nor again can we hold that the gift is void,, because it is in favour of 
persons not bom The intention of the donor appears to have been not 
to convey the property to his sons upon trust for his daughter and her 
descendants for ever, ^hut that the latter should take an absolute interest 
from the date of his (the donor's) death. The testator, no doubt, in- 
tended that the money should not be handed over to Shalakshi at the 
date of the gift; the capital was out on kanom, and it was provided that, 
in the event of the kanom being paid off, the, money was to be re-invested 
in the same manner the donor’s sons and with the approval of 
Shalakshi and her sons. But the donor could not have contemplated 
that Shalakshi would live for ever< and as the conveyance was absolute to 

(i) 9 B.L.R. 377 . ( 2 ) 16 C. 71 . ( 3 ^ 16 C 383 . 

526 



«li] BALAMBAL AMMAL V. ARUNArilALA CHETTI ISlMlM 

Shalakshi and her sons after the donor’s death, the estate must have 
vested, and plaintiff, as the descendant of the original donees, will be 
entitled by inheritance to his share The restrictions on the mode of enjoy- 
ipent and the power to alienate would be simply inoperative; but they 
would not avoid the gift. 

It appears from Exhibit B that when the kanom was paid off, the 
capital was not re-in vested by defendants, but, on the contrary, they spent 
it and came to an agreement with the plaintiff’s family [ 266 ] to pay 300 
paras of paddy annually to Shalakshi’s heirs The plaintiff is entitled to 
his share in this income, and on this ground the decrees of the Courts 
below can be suppoi-ted 

The second appeal is dismissed with costs 


18 M. 2S5. 

APPELLATE CIVIL 

Before Sir Arthur J H Colhna, Kt , Chief Justice, and 
Mr Justice Parher 


Balambal Ammal (Plaintiff), Appellant v Arunachala Chetti 
(Defendant), Respondent * [13th, and 21st December, 1894.] 

Keqistrahon Act — Act III of 1877, Section 77 — Compulsory registration — Execution of 
document admitted — Cancellation pleaded 

On 26th January 1892 the defendant executed a conveyance of certain land to 
the plaintiff On 26th May 1892 the plaintiff presented the conveyance for 
registration, but registration was refused The plaintiff now sued for a decree 
directing that the conveyance be registered under Registration Act, 1877, 
Section 77 The defendant pleaded that the conveyance had been cancelled ’ 
Held, (without determining the queapon of cancellation), that the plaintiff was 
entitled to the decree prayed for. 

fF.,J4 CWN 12 (14) = ^ Ind Cas 20, Appr, 24 C 668 (671)=l CWN 444, 11 
PR 1903= 84 PLR 1903. 13 P R 1004=78 P I. R 1904 ] 

Second appeal against the decree of W F Qrahame, District Judge 
of South Arcot, in appeal suit No 104 of 1093, affirming the decree of 
K. Ransamannar Ayyangar, District Munsif of Villupuram, in original 
suit No 369 of 1092 

The plaintiff alleged that the defendant had sold her certain land and 
executed conveyance thereof, dated 26th Januarv 1092, and had received 
the purchase-money, and she brought this suit to compel the defendant 
to register the conveyance and deliver the land to her The praver for 
possession of the land was withdrawn The defendant admitted the exe- 
cution of the conveyance, but pleaded that it had been since cancelled 
The conveyance had been presented for registration on 26th May 1092 
when the registrar refused to register it 

The District Munsif dismissed the suit and his decree was affirmed 
nn appeal by the District Judge 

[ 266 ] The plaintiff preferred this second appeal 
Ranga Ramanujachartar, for appellant. 

Knshnasami Ayyar, for respondent 

— f 

♦ Second Appeal No. 540 of 1894. 

■ 

69T 


me 

Sep. 27 . 

Appel- 

late 

Civil 

IIM.2S2. 





INDIAN DECISIONS, NEW SERIES 


[VM. 


rmx. 

Appel- 

l^ATE 

Civil. 

18 M. 255 


JUDGMENT. 

The plaintiff sued to compel the defendant to register a conveyance 
executed by him to her on 26th January 1892 and to recover possession 
of the property comprised therein. Tn consequence of objections raised to 
the frame of the suit the plaintiff withdrew the prayer for delivery of pos- 
session and the sole point tried was whether the plaintiff was entitled to 
a decree that the deed should be registered. The instrument was presented 
for registration on 26th IVIay 1892. 

The District Munsif dismissed the suit on the ground that the con- 
tract of sale was cancelled after execution of the instrument and the 
earnest money returned. On appeal the District Judge confirmed the 
decision on a different ground, which he allowed to be argued though it 
does not appear to have been taken before the District Munsif or in the 
grounds of appeal. The Judge held that the question of the cancellation 
of the contract of sale was immaterial in the suit; that the only question 
was whether plaintiff had observed the fornaalities entitling her to regis- 
tration of the instrument; but that, as she had taken no steps to compel 
defendant to appear at the registration office,' she was not entitled to have 
the document registered, and that her suit was rightly dismissed. 

As the prayer for the performance of the contract, viz., the delivery of 
the property, was withdrawn, we agree with the District Judge that the 
only question was whether, under the provisions of the Registration Act, 
the plaintiff was entitled to demand that an instrument, the execution of 
which was admitted, should be registered. The document was presented 
in time, and it has been held in HasanaUi Khan Bahadur v Ekamharam 
(1) that the question to be considered in a suit under Section 77 of the 
Registration Act is limited to the factum of execution. No time is fixed 
by law within which the registration of an instrument presented and 
accepted within four months of its execution must be completed {8ah 
Makhun Lall Panday v. 8ah Koondun LaU (2), 8hama Charan Daa v. 
Joyenoolah (8), 8aicourie Pyne v. Lttckey Narain Khettry (4), and In re 
8haik Ahdul Aziz (5) ). * . 

[ 287 ] We must reverse the decrees of the Courts belong and give 
plaintiff a decree directing the document to be registered under Section 77 
of the Registration Act. The plaintiff is entitled to her costs in this Court 
and in the Lower Appellate Court, but we direct that each party pay her 
and his own costs in the Court of First Instance since this point was not 
there taken. 


(i) Second Appeal No. 1541 of ig 93 (unreported). 
13 ) n C. 750. (4} 15 C. 538. 
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APPELLATE ClVIIi. 

Before Mr Jueticc Miitfunavn Ayyar and Mr Justice Best. 


JJadi Uibi Saiiiual a.nd otuehs, Defendants (Nus 1, 3, 5, 6, 7, 

15, 16, 18, 39, and 49), Appellants o. Sami Pillai 
(Plaintiff), Itcspnndent * [18th, 21bt, •i2nd and 23rd Maicli, 1892 ] 

Cirnl Procedure Code — .let XIV of 1882, Sections ij, 4J — lies judicata — Court of 
jitri^dicttoH competent lo try ’iuhscqiicn^ suit — Suit for nitere^t on o bond ^oaivtny 
right already atirued lo sue for principal — Second suit for principal and interest 
subsequently accrued — Limitation Act — Act XV of 1877, Schedule II, Article 
Mortgage — Interest pust (Iriti in absence of covenant — Muhanimadan Laic — Sharer 
of males and females in subject of altumga grant — Hypothecation by yosha 
zc'omcn — Rule as to proof of bona fidcs 

Certain Muhammadans hypothecated to the plaintiff to scciiie icpaymeiit of a 
debt, their interest in lands which had been enfranchised as a personal mam — a 
claim that the lands constilued the endowment of certain mosques having been 
rejected at the mam enquiry The hypothecation deed was executed in 1875 and 
registered, and it contained the following terms with regard to interest and the 
repayment of the debt — ‘We (the obligors) shall pay interest at 7 per cent per 
“annum before the 30th Octobei of each year, we shall pay m full the principal 
“ amount on 30th October 1878 after clearing off the interest and redeem this deed 
“ should wc fail to jiay the interest regularly according lo the instalment, we shall 
“ at once pay the principal together with the amount of interest “ Default was 
made m the payment of mteiest m 1876; and m 1877 the plaintiff sued in n 
District Munsif's Court fur the interest then due, expressly slating m the plaint 
that he agreed to accept payment of the principal and the subsequent years’ in- 
terest at the times fixed m tin? deed, and he obtained a decree as prayed The 
plaintiff in 1888 now sued the executants of the above mslrumenL and their heir^ 
and [258] lepresentatives to recover the principal, together with interest up to 
date The Court of First Instance held that the claim for a personal decree was 
barred by hmitatiun, but passed a decree directing the sale of the hypothecated 
land 111 delauU of payment of the principal, together with inteicst up to date 
On appeal 

Held, (r) that this suit was not barred by Civil Procedure Code, Section 43, 
although the creditor’s election not to seek a decree for the full amount in the 
suit ot 1877, had not been communicated to the debtors before that suit, 

( 2 ) that since the instrument did not provide for interest post diem any claim 
in the nature of a claim tor such interest could be allowed by way of damages 
only and was not a charge on the land, and in the present case such claim was 
barred by limitation , 

(3) that under the circumstances ol the case the rule as to the equality of 
the shares of males and females jn the subject of an altumga grant was in- 
applicable , 

(4) that those ot the defendants, against whom the District Munsif had 
wrongly passed a decree m 1877, were not precluded fiom the right to have then 
shares m the land exonerated in the jiresent suit , 

(5) that two goslia women, who had executed the instrument m conjunction 
with their son and brother, lespcctively, were not, under the circumstances, 
entitled to have their shares exonerated, for want of proof that ihe transaction 
had been explained to them Ashyar Ah v Pelroos Batioo Begum, 3 C' 324, 
distinguished 

[R, 1ft M JJl y333), 12 C L 1 115 (122)=^3 Ind Gas 3J0, 12 CLJ 357 (365)=7 
Ind Cas 166, 8 ind (as 510-9 MLT 36=(1911) 1 M.WN 79 (82), D., 
22 H 107 a09), 28 PR lW^-93 PI R 1908=140 P W R 1907] 

Appeal against the decree ol 11 H O ’Farrell, Acting District Judge 
of Trichmopoly , 111 original suit No 5 of 1880 


^ Appeal No 88 of 1891 
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Suit to recover principal and interest due on a hypothecation bond, 
dated 30 October 1875, and executed by defendants Nos. 1 to 11 and the 
ancestors and predecessors in title of the other defendant to the plaintiff 
to secure a loan of Rs. 19,000. The principal, together with interest 
calculated at the contract rate up to the date of suit, and a small sum 
claimed as having been paid by the plaintiff for kist in respect of the land 
liypothecated, anK.untod to Rs. 33,541-6-0. The bond (Exhibit A) after 
the description of the land and the words of hv pc.thecatiou recited that 
the principal was borrowed to pay off certain judgment debts, &c., and 
proceeded as follows: — 

“ Since we have received this sum of rupees nineteen thousand as 
‘‘ detailed above, we shall pay interest accruing on the said sum at 7 per 
cent, per annum from tfiis date within the 30th October of each year 
“ and endorse pa\ merit on this. We, or those who arc entitled to our 
“ assets and liabilities, shall pay in full the principal amount stated above 
“ on the 30th October 1878 after clearing off the interest, and redeem this 
“ deed and the hypotheca. Should we fail to pay the interest regularly 
according to the [269] instalments, we shall at once pay in ready money 
the principal, together with the amount of interest accruing, irrespective 
V of the subsequent instalments for payment of the principal amount.” 

The defendants put the plaintiff to the proof of the bond and of their 
liability thereunder: and among other defences the\ pleaded that the 
lands in question, having been tlie subject of a religious endowment; 
were incapable of being hypothecated : the District Judge, finding that 
they were enfranchised inams, overruled ^his defence. 

They also pleaded limitation, and the District Judge held with regard 
to this plea, that the claim for a personal decree was barred by limita- 
tion. 

A question was also raised under Civil Procedure Code, Section 43. 
It appeared that the obligors had made default in the payment of interest 
on 30th October 1876; in the following year the plaintiff instituted original 
suit No. 845 of 1877 on the file of the District Munsif of Trichinopoly to 
recover the amount due on account of interest at that date and obtained 
a decree. The plaint in that suit contained the following clause: — 

” Although it is mentioned in the said document that, if default be 
” made in the payment of interest ev(‘n in one year, the whole amount 
” shall be recovered irrespective of the subsequent instalment, yet as the 
” plaintiff has agreed to receive every yeai* the interest payable in that 
” year and the principal within llie period stipulated therefor, this suit 
” has been brought only for the interest of the past one year. Plaintiff 
” has agreed to receive the subsequent interest and the principal accord- 
” ing to the instalment 

Among the defendants, against whom that decree was passed, were 
the present defendants Nos. 15 and 16, who now pleaded that their shares 
in the land were not affected by the hypothecation. It was further 
pleaded on behalf of defendants Nos. 1 and 5, who were gosha women, 
that their shares were not validly hypothecated, as they did not understand 
the nature of the transaction when they executed the instrument in suit. 
The District Judge overruled the last-mentioned pleas also and in the 
result passed a decree for Rs. 31,381-6-0 with further interest from the 
date of the plaint to be recovered from the shares of certain of the defend- 
ants (exonerating those of others of the defendants) and dismissed the 
claim for a personal decree. 
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[260] Defendants Nos 1, 3. 5, 6, 7, 15, 16, 18, 39 and 49 preferred igg* 
this appeal to tlie High Court, and the plaintiff tiled a memorandum of MARrvr 
objections. 23** 

Bhaahyam Ayyangar, for appellants 

Subramanya Ayyar, Uamachandra Aifyar and UaiayopaJa Ayyar, foi Appel- 
respondent ' 

JUDGMENT Civil. 

This IS an appeal against the deciee of the District Judge ot Tnchino- ^ — 
poly, by some of the defendants Nos 1, 3, 5, to 7, 15, 16, 18, 39 and 49 18M.257 

The suit was hi ought by the respondent on the hypothecation bond, 

Exhibit A, dated 30tli October 1875, executed to the plaintiff by defendants 
Nos 1 to 11 and foui others to recover Rs 33,541-6-0 made up of Rs 
19,000 principal, due under Exhibit A, and Rs 14,934-12-8 interest thereon, 
together with Rs 94-8-4, amount of kist paid b\ the plaintiff in December 
1886 and interest thereon The plaintiff asked for a decree for the above 
amount on the responsibility of the hvpothecatcd property and also that 
defendants be held personally liable 

The Judge held the personal leniedv to he bailed, but passed a decree 
in plaintiff’s favour toi Rs 31,381-6-0 with interest thereon at 7 per cent 
per annum from date of plaint to date (jf payment, phia Rs 94-8-4 and 
interest thereon at the same laie from December 1886, and directed the 
sale of the liypothecatcd piopc‘il> (\n ith ceitain exceptions) in default of 
payment 

The first objection argued before us is that the suit was barred b} 

Section 43 of the Code of Ciyil Procoduie by reason of oiiginal suit No, 

845 of 1877. instituted b} plaintiff to recoycr the fiist year’s interest due 
under the document A The document provides that intciest accruing 
on the piiricipal sum of Us 19,000 at 7 per cent per annum shall be 
paid by the 30th October of each year, that the pimcipal itself shall be 
repaid on the 30th October 1878, and that, in default of payment 
regularly each year, the plaintiff shall be at liberty at once to claim pn> - 
ment of the principal and interest in arrears The first year’s interest 
not havijig been paid on the 30th October 1876, the suit No 845 was 
brought on the 29th October 1877 The plaint therein stated (paragraph 
3) that plaintiff had agreed to receive yearly the interest due for each 
year and the principal at the stipula'ted time, and that he would accordingly 
receive the interest for 1877 and 1878 and the pnncipal at the time, 
stipulated in the [261] document The Judge held that the plaintiff 
having expressly waived his right* to claim the principal and interest at 
once at the date of the former suit had no cause of action to sue for more 
than the interest then due, and that Section 43 of the Code of Civil Pro- 
cedure was no bar to the present suit 

It IS argued before us that no evidence has been adduced to show 
that plaintiff had, prior to the date of the plaint in the foimer smt, waived 
the right he had to sue for the principal as well as the interest, and that 
the statement in the then plaint, that he was willing to accept the principal 
and subsequent years’ interest at the times onginalK fixed in Exhibit A 
did not amount to a waiver within the meaning of Section 43 

We are unable to accede to this contention The alternative provision 
in Exhibit A is one that ws^s inserted for the exclusive benefit of the 
plaintiff He hadr therefore, an option to sue either for the first year’s 
interest only or for the same, together with the principal amount It was 
only necessary that he should manifest his intention of waiver by some 
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overt act which could not be recalled. This he did by instituting the suit 
of 1877, and obtaining the decree for the first year’s interest alone, express- 
ly stating in the plaint in that suit that he exercised tiie option. We are 
unable to accept the argument for the appellants that in order to save 
Section 43, it was incumbent cm the plaintiff to have previously com- 
municated to the defendants the election made by him. The real test 
appears to us to be not whether the option was exercised with the privity 
of the defendants, but whether it was so exercised as to determine the 
plaintiff’s locus pdliitent'ue. The first contention must, therefore, be over- 
ruled. 

It is next contended that the Judge was in error in awarding interest 
on the jirincipal amount subsequent to the 30th October 1878, as Exhibit 
A does not provide for interest post itiem. We are of opinion that this 
contention must prevail. The document contains no provision for the 
payment of interest after the 30th October 1878. We cannot, therefore, 
treat the interest claimed for the period subsequent to that date as a charge 
on the hypothecated property . As observed by Lord Cairns in Cook v. 
Fowler (1), any claim in the nature of a claim for interest after the date 
” up to which interest was stipulated for would be a claim really not 
“ [ 262 ] for a stipulated sum and interest but for damages, and then it 
“ would be for the tribunal before which that claim was asserted to con- 
“ sider the position of the claimant, and the sum which, properly and 
“ under all the circumstances, should be awarded for damages.” As was 
also stated by Lord Selbome in the same case interest is given post diem 
”on the principle not of contract but of damages for the breach of contract.” 
This principle has been followed by the High Courts of Calcutta and 
Allahabad. Gudri Koer v. Bhuhnesweri Coomar Singh (2) and Munsab Ali 
V. Gulab Chand (8). Treating the claim as a claim for damages for failure 
to pay the principal on the 30th October 1878, we must hold it to be 
barred under Article 116 of Schedule II of the Limitation Act. 

It is next urged that defendants Nos. 1 Sjpd 5 were gosha women, 
and that there is no evidence to show that the transaction under A was 
explained to them. Both these defendants admitted the execution of A, 
and first defendant did not deny her knowledge of its contents. Although 
they are gosha ladies, they executed the document, the former in conjunc- 
tion with her son and the latter ip conjunction with her brother. We 
do not, therefore, think that the present case falls within the scope of the 
Privy Council’s decision in this case of Ashgar Ali v. Delroos Banoo 
Begum (4): Moreover, we observe that this objection was not taken in 
the former suit of 1877. 

Another contention is that fifth defendant was a minor at the date 
of Exhibit A. She does not appear to have pleaded minority in her 
written statement or applied tor an issue vrith regard to it. Neither did she 
appear in the former suit and take this objection. The contention 
appears to be an attempt to take advantage of a statement made by the 
plaintiff’s second witness in his cross-examination. The witness was 
called merely to prove his father’s signature in the document A, and we 
are not prepared to attach much importance to the indefinite statement 
made by him as to fifth defendant’s age twelve years prior to this suit. 
We must, therefore, overrule this objection also. . i 

The next contention is that in computing the shares of thirty -ninth 
and forty-ninth defendants the Judge has m ade a mistake. This objection 

(i) L. R. 7 H, h ^ 7 , ( 2 ) 19 C. 19- ((3> A. 35- (4) 3 C. 324 , 
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appears to be well founded The shaie of thirty-ninth defendant is ^ and 
that of forty-ninth defendant ^ [ 263 ] making together ^ or The 
contention that as the grant was aliu7nga, no distinction ought to be made 
between males and females iii computing their shares, is found to be 
untenable on referring to the passage m MacNaghten (page 329) on which 
appellants rely. It is clear from that passage that the rule relied on is 
applicable in the award of shaies to persons entitled to participate in the 
benefit of an endowment of which the profits alone can be divided, the 
endowment itself being impartible. 

It 18 clear from Exhibit III that though the village was claimed at 
the mam enquiry as jointly endowed for two mosques, the claim vas re- 
jected and the defendant’s family enfianchised the village as a personal 
mam This contention, therefore, also fails 

The next objection is that the shares of defendants Nos 16 and 10, 
who are the brothers of defendants Nos 39 and 49, should also be exempt- 
ed from liability for the plaint debts The mere fact of defendants Nos 15 
and 16 having been parties to the former suit, does not estop them 
from claiming the exemption in this suit, which the District Munsif had 
no jurisdiction to entertain We must, therefore, exonerate their shares 
which amount to or — . 

It is next urged that the Judge is in error in omitting to exclude the 
share of the eighteenth defendant from liability for the debt It is not 
denied that eighteenth defendant is m possession, and in the absence of 
pi*oof that he inherited the share m his possession from those who execut- 
ed the document A, such shaie ought not to have been made liable for 
the debt This share ^ must, therefore, be exempted. 

The next contention is that under the lease E the plaintiff leceived 
more than wdiat was sufficient to cover the interest for the two jenrs 
1876 to 1870, and that the Judge was in error in not ascertaining the 
actual amount received and giving defendants ciedit for the excess There 
13 no evidence to show that the receipts were in excess of the interest 
Moreover, the document E does not contemplate any such excess It is 
admitted that the first year’s receipts were not sufficient to cover the in- 
terest for that year, and it appears, from the remark made by the Judge m 
paragiaph 67 of his judgment, that defendants abstained from calling 
evidence on the point on the undei^standing that the claim for those two 
years’ interest was to be set off against the receipts This objection, 
therefore, also fails 

It 18 next urged that defendants are entitled to be credited 
with two sums, — Rs. 1,000 and Rs 300 — received by the plaintiff As 
regards the Rs 1,000, there is nothing to contradict the plaintiff’s 
evidence that it was received b} him prior to the date of Exhibit A, and 

that the amount was deducted in 1873, when a previous bond w^as executed 

As regards the Rs. 300, plaintiff has accounted for only Ra 200, and for 
the remaining Rs 100, credit must be given to the defendants 

The decree of the Lower Court wdll bo modified to the extent 

indicated above, and the costs ,of the appeal assessed proportionately. 

As regards the memorandum of objections filed by the respondent, it 
IB first argued that there is no reason for exempting the shares of defend- 
ants Nos 39 and 49 Although they intervened in the suit, it is not 
denied that their relationship to the ownei^ of the village entitles them to 
shares This being the case, we cannot allow the objection in the 

absence of evidence of their having forfeited their shares. 
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The objection with regard to the revenue sales is not pressed, as the 
purchasers are not parties to this appeal. 

With regard to the remaining objection, it is conceded by defendants’ 
pleader that the kudivaram riglit of the three persons named in Document 
A m items Nos. ‘2 to 10 of the plaint schedule was included in the 
property hypothecated. We shall, therefore, direct that the kudivaram 
right of the first, third and sixth defendants in the said items be also held 
liable for the plaint debt. 

There wall be no order as to the costs of this memorandum of 
objections. 


18 M. 265. 

[ 268 ] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins ^ Kt , (%tef Justice, and 
Mr. Justice Shephard. 


Munisami Beddi (Plaintiff), Appellant v. Arunachala 
Reddi and others (Defendants), Respondents,^ 

[10th December, 1894.] 

l.imttQiion Act— Act XC of 1877, Schedule II, Article Ji-~Cknl Procedure Code— -Act 
XIV of 1882, Sections 278, 281 — Disalloieancc of claim to property under attach- 
ment — Subsequent suit. 

In 1879 the plaintiff purchased at a court sale the first defendant’s interest in 
certain land, hut did not obtain possession. In 1888 the same property was pur- 
chased by the fourth defendant in execution of another decree against the same 
judgment-debtor It appeared that the plaintiff raised an objection by petition 
m the course of the proceedings in execution of the last-mentioned deji^ee, but 
his petition was dismissed on his vakil stating that he was not in possession. 
The plaintiff now sued in 1891 for the property purchased by him * 

Held, that no order had been passed under C nil Procedure Code, Section 281, 
and that the suit was nol barred under Limitation Act, Schedule II, Article n. 
IF., 87 P.R. 1904=119 P L.R. 1904; R., 9 M.L.j. 175 (176); D., 29 M. 225=16 M. 
L.J. 136.] 

Second appeal against the decree of E. J. Sewell, District Judge of 
North Arcot, in appeal suit No. 126 of 1891, affirming the decree of 
V. Cuppusami AVyar, District Munsif of Sholinghur, in original suit No. 1 
of 1891. 

Suit in 1891 for possession of the first defendant’s share in certain 
land. A decree having been passed against the present first defendant in 
original suit No. 604 of 1875, his share in the land now in question was sold 
in execution and bought by the present plaintiff in >1879, who, however, 
failed to obtain possession. Subsequently the same property was attached 
in execution of another decree passed against the same defendant in original 
suit No. 747 of 1875 and was purchased by the present fourth defendant. 
The plaintiff raised an objection by petition wdiicli was however in effect 
abandoned on 23rd June 1888, on which date the following order was 
made: — “ Petitioner’s vakil states that the petitioner is not at present in 
“ possession of the property. The petition is accordingly dismissed* as 
“ he can recover his rights in a suit.” 

[ 266 ] The Lower Courts both held that the present suit was barred 
under Limitation Act, Schedule II, Article 11, as having been instituted 
more than one year from the last-mentioned date. 


♦ Second Appeal No. 808 of 1894. 
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The plaintiff preferred thiTb appeal 

Jivaji, for appellant 

KnahnamachaT^ar, for respondent No 4 

JUDGMENT 

The question is whether there was an} oidca undci Seetum 2H1 of 
the Code When a claim is pieferrcd under Section 27B and duly pro- 
secuted, it IB incumbent on the Court after mvestifjation of the fact to 
satisfy itself either that the facts are as stated in Section 280 oi.as stated 
in Section 281 Without beiiij^ satisfied eitlu'r mh}, no order can propel 1\ 
be passed {Chafidra BhuHan Oatujoimdhya v Uani Kanfh Banciji (1)) In 
this case the claim was piacticnlly \Mthdrawn and there was no investi- 
l^ation 

There being no order within the meaning of Section 281, the one 
year's rule does not apply 

We reverse tlic decree and leiiiand tlie suit lor triiil by the District 
Munsif. The respondents must ji.u costs of this appeal, otheis costs to be 
piovided for in the revised decree 


18 M. 266=4 M LJ. 223 

APPELLATE CIVIL 

Bcfojc Mr Juaiice M iiftusatm Aijijai and Mi Juhlicr Best. 


S\TniANAL\iA PiiARATi {Plaintiff No, 2), Appi’llanf v 
8vuavan\iugi Ammat. and others (Dr/rndnnlH), Prafiondnifh ^ 

(5th September, 1893 and 1st Mav , 1894 j 

Pc'ligious tadoxurnenh — Gosanti mutt — Grant by the head of the nnitt lo Ins brother 
for hts maintenance — S*wif by a successor lo recover the land — Limitation Act — 
Act XV of 1877, Section 10 — hvidencA’ — Yadasts from revenue officials 

In 1544 a village was granted to the head of a Gosami mutt lo he enjoyed 
from generation to genaration and the deed of granl provided that the grantee 
was “ to improve the mutt, maintain the charity and be happy ” The ofHce of 
head of the mutt was hereditary in the grantee’s family In t 86() an mam title- 
deed was issued to the then head ol the mutt, whereby the \illage was confirm' 
ed to him and [267] his successors tax-free, to be held witholit interference so 
long as the conditions of the grant are duly fulfilled Yadasts addressed by 
Tahsildars to the then head of the mutt in 1872 and 1882 were put in evidence 
to show what the object of the grant was It was found regard being had to 
usage, that the trusts ol the institution were the upkeep of the mutt, the 
feeding of pilgrims, the performance of worship, the maintenance of a water- 
shed and the support of the descendants of the grantee From before 1840 it 
had been usual for the head of the mutt for the time being to make grants to 
his brothers, or younger sons for their maintenance In 1842 the father of the 
present plaintiff being then the head of the mutt gi anted ccitaiii lands in the 
village above referred to to his younger hi other, the deed of grant being ill 
terms absolute The grantee died about thirty years before the suit and the 
lands in question came into the possession of his widow (defendant No i) 
and a mortgagee from her (defendant No 2) respectively In i86j the plain- 
tiff's father placed certain other lauds in possession of defendant No j who 
paid rent therefor and received pattas for some years from the plaintiff In a 
suit by the plaintiff for possession of the lands in the possession of the defen- 
dants it was pleaded, inter aha, that the granl of 1843 was binding on him 
and that defendant No 3ihad a right of permanent occupancy 
Held, (i) that the suit was not barred by limitation, 

(2) that the yadasts above referred to were admissible as indicating 
the general consciousness as to the nature of the giant of the village, 

♦ Appeal No. of 1892 
(i) 12 C 108. 
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(3) that the grant was an endowment in trust for the nimii and the 
charities connected therewith, and not merely a grant of property to the original 
grantee, on which certain trusts were engrafted so as to impose on him an obli- 
gation to apply a portion of the income of the village t<3 those trusts; 

(4) that the grant of 1843 was valid for the lifetime of defendant No. 
I (who had become by marriage part of the family of a descendant of the 
original grantee) but that the property comprised therein was liable to revert 
to the representative of the mutt on her death. 

(5) that the plaintiff, although he had issued pattas, was entitled to 
recover possession of the lands occupied by defendant No. 3 and not to receive 
rent from him merely. 

[F., 6 M.L.J. (270) (272); K. 15 Bom L.R 266 (272).] 

Appeal against the decree of P. Dorasami Ayyar, Subordinate Judge 
of Tinnevelly, in original suit No. 46 of 1886. 

The first plaintiff claimed to be the chief of a mutt situated in the 
village of Mantithope and he sued to recover possession of certain lands 
and houses as the property of the mutt. The second plaintiff was his son 
and the third plaintiff his brother. The first plaintiff died during the pen- 
dency of the suit and the proceedings were prosecuted by the second plaint- 
iff 

It was admitted that the property in question originally formed part 
of the endowment of the mutt, but the defendants claimed title from a 
previous head of the mutt. The original grant, which comprised the village 
where the property in question was situated, was dated 1544, and it provid- 
ed that the grantee was “ to impi’ove the mutt and maintain the charity 
and be happy,” but [ 268 ] otherwise it was absolute in its terms By an 
mam title-deed, dated 1866, the village was confirmed to the then mana- 
ger and his successors to be held as long as the conditions of the grant are 
duly fulfilled. Certain yadasts, subsequent in date to the last-mentioned 
document, addressed by Tahsildars to the father of the plaintiff, then the 
head of the mutt, were put in evidence together with other exhibits to show 
what the object of the grant was. The Subordinate Judge overruled an 
objection taken to the admissibility of these yadasts; and he recorded the 
findings, which are summarized by the High C'ourt, as to the objects of 
the grant. 

The first and second defendants claimed title to the land in question 
under Exhibit XIV, w'hich was an instrument described as a karamama, 
dated the 22nd of May 1842, and executed in favour of the plaintiff's 
father therein described as ” by hereditary right the successor and chief of 
the mutt,” by his younger brother who was the husband (since deceased 
without male issue) of defendant No. 1. The instrument was in the follow- 
ing terms : — 

” In accordance with the practice of our adinam, agreements were 
executed by one Hama Bliarati Gosarniyar and (another) Visvanatha 
Bharati Gosarniyar in favour of their elder brother Bheema Bharati 
Swamiyar who was our father; also my elder brother Visvantha Bharati 
Gosarniyar Avergal has executed a kararnama in favour of you, which you 
have (thus) obtained from (him). In accordance with these agreements, I 
have executed now in your favour tins kararnama, and the particulars 
whereof is as follows: — ” As I have accepted from vour hands six varaik- 
kottais of nanjai land, six kayarus of karisal punjai, tnreo kayarus of several 
punjai, ten pons (in cash), one garden, nine (?) oxen for ploughing, and 
thirty pons for the price of sheep, &c., you shall hold this itself as my 
receipt in respect of them all. Moreover, as no house has yet been built 
and given to me, and as I am yet unmarried, and as no jewels, utensils, 
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Ac., have been given to me for the present, J shall soon after 1 am 
married and am provided with a liouse, take fiom you the jewels, utensils, 
eows, Ac , as stated above, and which were (as in my ease) settled upon 
Visvanatha Bharati Gosamiyar, my eldei brotlier I shall (thencefor- 
wards) continue to enjoy the aforesaid properties from generation to 
generation, and for ever shall conduct myself in accordance with your 
wishes and orders You shall hold this stamped document itself as a 
kararnama or written agreement from me, also as a [ 269 ] deolaiation on 
my part that I shall have no disputes whatever with you in logard to this 
settlement, and as a receipt from me for fchc properties which I have 
accepted from you To this effect this agreement has been executed 
to Sivaprakasa Bharafci Gosamiyar the head of the mutt by Ins younger 
brother Nataraja Bharati Gosami 

Defendant No 2 held the land on a mortgage from defendant No 1 
Defendant No 3 claimed title under a conveyance for value from the 
plaintiff’s father said to have been since ratified by the plaintiff. The 
plaintiff’s case was that the land had been granted to his uncle merely 
for his maintenance in consideiation of his performing certain services in 
the mutt on the understanding that the land should revert to the mutt 
on the event of his failure to perform the services oi on his death without 
male issue Defendant No 1, on the other hand, pleaded that the land 
had passed to her husband as his share on a partition of uncestial property 
She also pleaded, wtei alia, that the suit was barred by limitation 

In the first instance the Subordinate Couit dismissed the suit, but a 
re-trial having been ordered, a decree was passed declaimg the plaintiff’s 
right of collecting the rents of tlie lands in suit under the provisions of 
the Rent Recovery Act, 1805, for the benefit of the mutt and charitable 
and religious institutions thereto attached, the claim for ejectment being 
refused 

The plaintiff jiref erred this appeal and the defendants took objection 
to the deciee appealed against ho tar as it was prejudicial to then interests 
Bhaahyam Ayyangai , for appellant 
Kriahnaaanu Ayyai, for respondent No 1 
Anandacharlu and Vaiadayya, for respondent No 2 

JUDGMENT 

This was a suit to recover with mesne profits jioSHcssion of the pro- 
perties specified in the plaint from the defendants The ground of claim 
IS that they are comprised in the "endowment qf a Gosami mutt and that 
they are improperly alienated to, or retained by, the defendants The plain- 
tiff was the chief or representative of the institution, and upon his demise 
the second plaintiff was brought m as legal representative 

The mutt is situated at the village of Mantithope, in the Ottappidaram 
taluk, of the district of Tinnevelh After its founder [ 270 ] it IS known 
by the name of Sririiat Sankaia Bharati Swami Adinam In the village of 
Mantithope there are about twenty families of Gosamis, who claim to be 
descendants of the original grantee and several of them are m possession 
of small portions of the endowments The entire village wuis granted free 
of assessment to Sankara Bharati according to the plaintiff for the sup- 
port of the matam and its chanties A Gosami is not a religious ascetic 
like a Sunniyasi or Tambiran who abjures the world and its pleasures and 
lives a life of celibacy, but a married man who is considered to live a pious 
life affording religious instruction to those W’ho seek it from him, perform- 
ing religious charities and delivering Idbtures on religious subjects and 
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on the duty of rruui to God and to his fellow creatures. The specific trusts, 
to which the income of the village is applicable according to the usage of 
the institution, are found by the Subordinate Judge to consist (i) in the 
distribution of sadavarthi (rice and condiments were supplied in lieu 
of cooked' food) in the mutt to Gosayi and other pilgrims who pass through 
Mantithope ; (ii) in the maintaining of puja or worship in the temple called 
Sankara Bharati Swami kovil (iii) in supporting a watershed or pandal at 
a place near the village called Ellandope, and (iv) in providing maintenance 
to the descendants of the grantee. T)ie eldest male representative of the 
eldest son of tlie grantee succeeds to the dignity of the chief of the mutt, 
and holds the village save such portions of it as liave been alienated to 
others. 

The jiroperlies torming the subject of this litigation are those parts 
of the matam endowment which have passed into the possession 
of the defendants. The first defendant’s husband, Nataraja Bharati 
Gosamiar, was the brother of the first plaintiff’s father Sivaprakasa 
Bliarati Gosami and on the 22nd May 1842, the latter executed in 
favour of the former the agreement. Exhibit \l\\ by way of making a 
provision tor him and his family. The document purports to have been 
executed m accordance with the practice of our ‘ Adinam.’ It gives first 
defendant’s husband certain lands and promises to give him a liouse and 
some jew^els, utensils and eov\s, &c., soon after he is married Tn 
return for this settlement, the first defendant's husband covenants 
to the following effect: ** T shall continue to enjoy the aforesaid 
properties from generation to generation and for ever shall conduct 
[ 271 ] myself in accordance with your wishes and orders. ’ After marry- 
ing the first defendant her husband left the village about thirty \ears ago 
and has not since been heard of, and the land granted by Exhibit XIV 
passed into her possession. On the 4th September 1885, she mortgaged 
it for Bs. 1,2()0 to the second defendant Anandanada Pillai, a stranger to 
the families of the descendants of the original grantee. As regards this 
land, the plaintiff’s case is that the agreement, Exhibit XIV, is invalid that 
the land was granted in consideration of certain services wdiich the first 
defendant’s husband w^as to render in the mutt and on the understanding 
that it was to revert to the mutt either in case he failed to render those 
services or died w'ithout male issue. On the other hand, the first defend- 
ant’s contention is that the grant was not a service grant, that Exhibit 
XIV granted an absolute estate, and tha4 the plaintiff’s claim W'as barred 
by limitation. The second defendant’s contention was to the same effect, 
except that he also set up against the plaintiff the mortgage in his favour. 

As regards items of lands Nos. 1, 2, 15 to 17 and 19 to 21, the 
plaintiff’s case was that the third defendant obtained them from the first 
plaintiff’s father on a patta for cultivation about nine years ago, and that 
he w^as bound to give them up on demand. But the third defendant alleged 
that the original first plaintiff’s father^ granted the lands in perpetuity for 
valuable consideration, and that the first plaintiff ratified that grant by 
issuing pattas for the same for Andus 1053, 1054 and 1055 or the years 
1863 to 1865. 

Five issues were originally framed in this, case. On the first issue, a 
former Subordinate Judge found that the landts in dispute belonged to the 
matam. On the second issue, he held that the land, which passed into 
the possession of the first defendant’s husband, was not held by him on 
service tenure. On the third issue, he was of opinion that the claim was 
barred by limitation. On the fifth issue, he found that the settlement 
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made by the first plaintiff's father was binding on his successors, and upon 
tiiose findings he dismissed the suit with costs 

On appeal, however, this Court set aside the deciee, on the giound 
that the investigation was defective, and remanded the case lor re-triiil 
With reference to the order of remand, four more issues were framed, 
and the defects in the original enquiry [272] remedied On the 
sixth issue the Subordinate Judge found that the specific trusts of the 
Gosarni mutt were as already mentioned On the seventh issue, he 
held differing from his predecessor, that tlie maintenance of the descend- 
ants of the original grantee was a legitimate charge only on the income 
of the endowment, and that the allotment of land made over to the fiist 
defendant’s husband was not valid. On the eighth issue, he was of opi- 
nion that document XIV wa6 genuine, but that it was not valid soj far 
as it related to allotment of laud He found, howevei, that the head 
of - the mutt was entitled to the rent, but not to possession of the lands 
sued for As for the ninth issue which related to the occupancy right 
set up by the third defendant, the Subordinate Judge found in his favour. 
In the result he passed a decree declaring that the head of the mutt pos-^ 
sessed only the right of collecting rents due on the lands sued for undei 
the provisions of the Kent Recovery Act foi the benefit of the mutt and 
the charitable institutions attached theieto, and dismissing tlie lest of 
the plaintiff’s claim, he directed the plaintiff to pay the costs of the thud 
defendant and first and second defendants and plaintiff to beai hif^ own 
costs Against this decree the plaintiff has appealed, and the fiist and 
second defendants have objected to it under Section 561, Civil Piocedure 
Code, in ^^o far as it is against them 

The fiist objection taken in appeal is that the suit is bailed by limi- 
tation, and that Section 10 of the Limitation Act is not applicable to a 
suit brought by a person succeeding to the office of trustee Reliance is 
placed on 3 and 4 William IV, cap 27, Section 25 Section 10 of the 
Indian Act of Limitations specifies as exempt fiom its opeiation Suits 
against a person, in wdiom propeity has become vested in trust foi any 
specific purpose, oi against his_ legal representatives oi assigns not being 
assigns foi valuable consideration, for the purpose of following in his or 
their hands such property Unlike the provision of the Eni^lisb Act, 
Section 10 does not state that the plaintiff ought to be a beneficiary oi 
beneficiaries whilst, according tp Section 437 of tlie Code of Civil Proce- 
dure, a trustee lepresents the persons beneficially interested w^hen tlie suit 
IS concerning property vested in a trustee and the contention is between the 
persons beneficially interested and a thud part} It must be remembeied 
that the plaintiff is not the alienor, and as the present managei of the mutt, 
he IS [273] entitled to sue the assigns of his predecessor m office, on the 
ground that the assignment w^as in violation of his tiust This view is in 
accordance with the decisions m Maho^necl v Ganapati (1) and Jamal Sahch 
V Mnrgaya Sivami (2). It is next urged, on appellant’s behalf, that the 
Subordinate Judge is in eiror in holding that appellant was only entitled 
to rent and not to actual possession of the land-m- dispute The Subordi- 
nate Judge considers that if pattas are issued undei Act VTII of 1865, 
land-holders are not entitled to eject their tenants, but can only claim 
rent He appears to have misconstrued Section 12, which legulates the 
mode of ejectment and provides that the land-holders specified in Sec- 
tion 3 are not empowered to eject their tenants from their lands except 

(i) 13 M. 277, (286) (2) 10 B. 34- 
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by a dceree of Court or under Section 10 or 41 of the Act. On the 
true construction of Section 12, the issue of a patta is clearly not intended 
to do more than prevent arbitrary ejectment of tenants or to give them, a 
right of permanent occupancy, though the grant or contract, under which 
their possession commenced, creates either a limited estate or a termin- 
able holding. The Subordinate Judge refers in paragraph 81 of his 
judgment to an admission by plaintiff that third defendant has been 
ill possession under a least* granted by first plaintiff’s father for nine 
yearSf but this circumstance is- not sufficient to support the finding that 
the former has a permanent right of occupancy. In our judgment the 
appellant’s contention must prevail. 

The real question, then, is whether having regard to ihe grant or 
contract under which the defendant’s possession commenced, tliey are 
entitled to continue in possession and can legally resist plaintiff’s claim to 
eject them. 

Exlnbit XI\’ is the kararnama mi which first dt3fendaut’s title rests, 
and we agree wdth the Subordinate Judge that that document is genuine. 
There is no doubt that it is not a mere maintenance grant, but a grant 
of an absolute estate as alleged by first and second defendants. The 
words “ from generation to generation ” and tlie absence of an} clause 
prohibitive of alienation are (ionsistent only w4th the view' that the intention 
was to create an absolute estate, not a limited one merely. TJiat this is the 
proper construdtion to be put on the document XIV is confirmed h\ the* 
terms of similar grants made by some of the plaintiff’s predecessors to their 
[ 274 ] brothers. As recited in document XIV it appearH to have been 
customary in the adinam for the head of the mutt, for the time being, to 
make a provision for his younger brother by grant of land to him and his 
heirs. This brings under our consideration the contention on respondent’s 
behalf that the original grant of the village of Mantithope was not a grant 
of an endowment in trust for the mutt and the charities connected tliere- 
w'ith, but a grant of property to the original grantee on which certain trufets 
were engrafted, so as to impose on him an obligation to appl\ a portion of 
the income of the village to those trusts. We do not consider that tins 
contention is tenable. The Subordinate Judge discusses the evidence on 
the subject under the first issue and decides that issui* in plaintiff’s favour. 
But the first and second respondents’ pleader draws our attention to 
Exhibits W, B, T, Q, 27, 81, 32, 14, 17, 28, 29 ami 80; to Exhibits lo, 10, 
18, 19, 20, 21, 2/) and 20, and to the oral evidence of plaintiff’s witnesses 
1,2, 7, 10 and 4 and of defendant’s witnesbes 2, 3, 8, 9 and 10. Exhibit 
W is tlic original grant, dated Andu 719 (1544) and purports to be a grant 
of the village of Mantitliope made by Visvanatlia Nayak’s D(‘W'an Tiru- 
vengadanadha Naicker to Sankara Bliarati Tambiran to be held and enjoyed 
free of assessment so long as the sun and moon endure fioin 
generation to generation. It says that the grantee ib'^hus “ to improve 
the mutt, maintain the charity and be happy." There is no allusion in 
the inscription to maintenance, and the grant contemplates the improve- 
ment of the mutt and the maintenance of the charity as its primary object. 
Stress is laid on the words " from generation to generation ’’ ami on 
Sankara Bharati instead of the mutt being named as the grantee. But 
this is not conclusive. The subsequent usage of the institution and several 
other exhibits in evidence an* inconsistent witli this contention, and show 
that Sankara Bharati was probably mamed as the grantee because tlio 
mutt was his mutt. 
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Exhibit) R 18 the inam title-deed, dated let February 1866 It was 
issued to the manager, for the time being, ot Sankara Bharati Tambirau 
mutt by the Inam Commissioner on behalf of the Governor-in-Council It 
confirms the village to the manager and his BuccesBors tax-free to be held 
without interference “ so long as the conditions of the giant are duly 
fulfilled ” It iH not possible to reconcile this document itli the res- 
pondent ’b contention. Exhibit B is the register ot mame prepaied by the 
Inam Commissioner. [276] In that it is recorded that the grunt was made 
for the support of the Gosai matam at Mantithopc and that the matani 
IB well kept up Exhibit C is the mam Statement put m by the first 
plamtiif’s father and the grant is described iii it ns made by the formei 
Government for the maintenance of the chanties conducted in Sunkuiu 
Bharati Tambiran's matam. 

Exhibits T and Q are yadasts addiessed by Tahsildars to phiiiitiff’s 
father, which tend to show that ther object of the grant was as found by 
the Subordinate Judge They are dated, respectively, in 1872 and 1882 
It IS contended, on bejialf of first defendant, that they aie not evidence 
against her They are admissible, however, as indicating the geneial con- 
sciousness uB to the nature of the grant 

Exhibit 27 16 the yakat account of ^808 in which the village of 
Mantithope is entered as “ Sudda maniam village belonging to Gosamiuis 
There is nothing to indicate that the c^ject with which it was piepaied was 
to show the precise nature of the gra|^ and ’it is not safe to attach eight 
to it. 

Exhibits 31 and 32 only show that it was customary for the chief of 
the mutt for the time being to allot lands for the maintenance of his junior 
BODS when he has several sons and to his brothers, and that this practice 
was followed in 1079 and 1877. 

Exhibit XIV under date May 1842 which is the grant lehed on b\ 
first and second defendants shows that prior to it there had been similiu 
gi'ants 

Exhibit XXVIII is a jamabundy account and gives no useful infor- 
mation 

Exhibit XVII, which was a grant for maintenance made m 1008, 
deBcribes the usage of the mutt regards such grants lu the following 
terms — " As among the hereditary descendants of oui admam, be the 
number of brothers what it may in gach generation, when the eldest of 
them who is the heir apparent to the dignity comes to be the head of the 
mutt, it has been the practice with such eldest brother to allot to hifi 
younger brothers for their mamibenance certain lands, maniyams, houses 
and grounds and such other properties as may be sufficient therefor and 
thus to separate them after obtaining from them written agreements for the 
same.” 

Exhibits XXTX and XXX are the razinamah in original suit No 381 
of 1861 and the written statement in original suit No [270] 139 of 1860 
They also show that maintenance grants Mere usualU mnde and no parti- 
tion was allowed. 

The other exhibits to w'hicli respondent's pleader hap drawn our 
attention are hypothecation bonds and mortgages executed by those fn 
whom lands were granted for maintenance 

The effect of the oral •evidence is sufficiently stated b> the Subordi- 
nate Judge and it is unnecessary to recapitulate it 

Neither the oral nor the documentary evidence proves the respon- 
dent’s case, that the village was originally granted as private property and 
not as an endowment. The evidence? taken as a whole, points to the 
conclusion that the village was granted as an endowment for the mutt and 
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the charities connected therewith. Having regard to the usage of the in- 
stitution the specific trusts are (1) the up-keep of the mutt, (2) the distri- 
bution of sadavarti to Gosayi pilgrims, (3) the performance of puja in 
Sankara Bliarati Swami kovil, (4) the maintenance of watershed at Ellan- 
dope, and (5) the support of the descendants of the grantee. The evidence 
does not show that at each generation the. village was divided subject 
to the obligation of contributing to the cost of maintaining the charities, or 
that any portion of the village was specially set apart afe trust property and 
the rest as partible property as would ordinarily be the case if the villages 
were granted for the personal benefit of the grantee and his heirs, subject to 
the fulfilment of certain trusts annexed to the grant. The conclusion to 
which w'e come is tiiat the village was granted as an endowment for the 
mutt and the charities connected with it. and that what might remain 
after Uie due execution of those trusts was intended to be applied to the 
maintenance of the grantee or his descendants. It has, no doubt, been 
usual from before 1840 for the head of the -mutt for the time being to 
make provision for his brother or junior sons, but such grants would be 
valid, only if they were real maintenance grants. The Subordinate Judge 
considers that only money payments should have been made and that no 
lands ought to have been allotted. We do not concur in this opinion; 
whether maintenance is provided by an assignment of land or paid in cash 
from time to time there is no difference in principle, provided that the 
allotment is purely b} way of providing maintenance. That w^hich vitiates 
the allotment is its character as an absolute grant and the grant is bad to 
that extent only. The first defendant [277] being by marriage part of 
the family of a defendant of the grantee, the grant should be declared to 
be valid during Jier life and liable to revert to the representatives of the 
matam on her death The decree of the Subordinate Judge must, there- 
fore, be set aside so far as it declares that the plaintiff is entitled to rent 
and a decree be passed^ declaring him entitled to hold the lands on and 
after the demise of the first defendant. 

Each party will bear his or her own costs. 
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Annapurni Nachiae {Defendant No. 2) Appellant v. 

Collector of Tinnbvelly and another {Plaintiff and 
Defendant No. 1), Respondents.^ [11th and 12th March and 
10th April, 1895.] 

Hindu law--lnhcritance--Impartible estate-^Adoption by a zemindar in conjunction 
with one of his Hvo wives---Righi io succeed io eidoptkfe son. 

The holder of the impartible Zemindari of Uthumalai. who married two wives, 
subsectuenlly made an adoption in conjunction with his junior wife. The zemin- 
dar died m August 1891, and the adopted son died an infant without issue in 
December of the same year : 

Held, that the junior wife having taken part in the adoption was entitled t(^ 
the impartible estate in preference to her co-wife. 

Appeal against thd decree of F. H. Hamnett, Acting District Judge 
of Tinnevelly, in original Suit No. 15 of 1892. 
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This was an interpleader suit relating to the rival claims of defendants 
Nob 1 and 2 to succeed to the impartible estate the property of the infant 
adoptive son of their late husband The facts of the case was stated suffi- 
ciently for the purposes of this report in the judgment of Best, J 

The Advocate-General (Hon. Mr Spring Branson), Ilamachandra Rau 
Saheb, Gopalaaarni Ayyangar and Ranga Ramanuiachavutr, foi appellant 

[ 278 ] Bhshyarn Ayyangar, Knshnasami Ayyai, Ra7nak}iHhna Ayyar, 
Dcsikachanar, Seshacharar, Natesa Ayyai and Subrainania Ayyai, tor 
respondent No 2 

JUDGMENT 

Best, J — The question for decision in this appeal is whcthei the 
appellant (section defendant) or the second lespondent (first dtdendant) is 
entitled to possession of the impartible Zemmdan of Llthumalai in the 
Tinnevelly district The first lespondent is the C'ollectoi of the district, 
by whom the suit was instituted for the purpose of obtaining a decision 
as to which of the rival claimants was entitled to the /emindaii, of which 
possession had been taken by him as Agent of the Court of Wards on 
behalf of a minor named Navanita Krishna Mariidappa Tevar as adopted 
son of the Zemindar Irudalaya Mauidappa Te\ai, who died on J2tli 
August 1891 The minor also died on 16th Decembei 1891. 

The tact and validity of the adoption of the bo} Navanita Krishna 
by the late Zemmdai Irudalaya, whose widows both appellant and the 
second lespondent claim to be, w'ere denied by the appellant and formed 
the subject of several issues (5 to 8) settled for tnal in (he suit These 
issues are considered by the Judge in paragraphs 60 to 71 of his judg- 
ment, and the conclusions arrived at bv him are stated in paiagiapli 72, 
namely, tliat there was in fact an adoption and that no reason appears for 
holding it to be other than valid 

The correctness of the finding is not disputed at the hefUing^t the 
appeal, and the evidence on record amply supports the conclusions anivi*d 
at by the Judge as to the fact of the adoption 

Another fact that iS not disputed is the maiiiage of the appellant with 
the late Zemindar Irudalaya. But the fact of second lespondeni being also 
a wife was denied and formed the subject of the first issue The 
Judge has found on the issue in favoXir of second lespondent, and his 
finding as to the fact of second respondent being a wife of I ho late 
zemindar is supported by Exhibit UUU — a statement tiled by appel- 
lant’s own father and brothers in criminal pioceedings against the zemin- 
dar, in which second respondent, is expiesslv spoken of as the Second wife 
of the zemindar, and also by Exhibit F which contains an admission of the 
fact by appellant herself In the face of this evidence the learned Ad- 
vocate-General, who appeared for the appellant, has been unable to con- 
tend that second respondent Avas meiely a concubine and not a wife of 
the late zemindar He has contended, however, [ 279 ] that the Judge 
is not wai ranted bv the evidence in finding that second respon- 
dent’s marriage look place at the same time us that of appellant 
at the latter’s village of Kurukalpatti This was clearly not the 
second respondent’s ca6e — the whole of whose evidence on the point m 
directed to showing that second respondent’s marriage took place at Vira- 
keralampudur, some 14 miles from Kurukalpatti The stoiy told by 
second respondent’s witnesses is that, after the marriage of the zemindar 
with second respondent in the morning at Virakeralampudur, the zemin- 
dar started off on horseback accompanied by a couple of servants on 
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lies foot and proceeded to Kurukalpatti to marry appellant, then a girl aged 

April years. On hearing of which his mother followed him in a 

10. palanquin; and on her arrival a Kurukalpatti the zemindar hastily left, not 
however till after the marriage with appellant had been performed, and 
Appel- to Virakeralan;pudur went on with the ceremonies of the inar- 

LATE with second responaent on the next and following days. The Judge 

Civil. assigned sufficient reasons for disbelieving this story of second respon- 
* dent’s witnesses. 

18 M. Judge’s reason for finding that the marriage of second respondent 

277^5 must have taken place at Kurukalpatti is the statement by the zemindar 
M«L. J. in his petition, Exhibit DDD, that he married both appellant and second 
***• respondent at “ one and the same time.” But in the same petition the 
zemindar has stated that he had divorced appellant, which is found by 
the Judge to be not true. There is thus no good reason for accepting as 
true the statement that the two marriages took place ‘‘ at one and the 
same time,” especially when that statement is opposed to the evidence of 
second respondent’s own witnesses and of second respondent herself. 

It being found that second respondent’s marriage did not take place 
on the same day as that of appellant, and it not being pretended on behalf 
of second respondent that it took place on any previous day, the only 
possible conclusion is that it must have taken place on a subsequent day. 
From the finding that the marriage did not take place at Virakeralani- 
pudur at the time alleged by second respondent and her witnesses, it 
follows that there is an entire absence of evidence as to where and when it 
took place, and were it not for the admission contained in Exhibits UUU 
and F, there would be no reliable evidence of second respondent being 
in fact a wife of the zemindar, for the statements made by [ 280 ] the 
zemindar himself in the description of second respondent as a wife 
in official repoi-ts pendmg the ffispute between the appellant and the 
zemindar are clearly not sufficient to place the matter beyond doubt. 
But the statement in Exhibit UUU by appellant’s father and her brothers 
and in Exhibit F by appellant herself seem to juj&tify the finding that second 
respondent was also a wife of the zemindar, but only a junior wife, i.e., 
a subsequently married wife. 

The alleged divorce of appellant is found to be untrue not only by the 
Judge in the present suit, but al&o by the Subordinate Judge in original 
suit No. 17 of 1889 — a suit filed by the late zemindar against appellant 
and which is the subject of appeal suit No. 152 of 1891, which is also 
now before us for decision. 

The evidence as to the alleged divorce has been carefully considered 
by the District Judge in paragraphs 46 to 49 of his judgment, and there 
is no reason for holding that he has come to a wrong conclusion. 

As already stated, the Advocate-General no longer contests the fact 
or the validity of the adoption of Navanita Krishna Marudappa by the 
late Zemindar Irudalaya with the Second respondent. 

The real question for decision, therefore, is whether second respondent 
as the receiving mother is entitled to succeed to the estate as heir of the 
boy Navanita Krishna in preference to appellant, though the latter is the 
first married wife of Irudalaya. It is first contended on behalf of second 
respondent that she has a preferential right to succeed to the zemindari on 
the admitted fact of her seniority in age to the appellant. But as has been 
contended on behalf of appellant, seniority in the family of the husband 
must be calculated from the date of the entfy of each wife into that family 
by marriage and so calculated the appellant is clearly the senior wife — ^the * 

Ml 
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Dharinapatni — the uife married fioni a sense of duty — see 2, Cole- 
bi'ooke B Digest, page 124, and Strange's Hindu Law, page 137, cf. also 
Padajiiav v liamrav (J) However, the question lieie is not as to the 
succession of wives to a husband, but of the motliei to an adopted son 

The Judge has found that second respondent as the receiving mother 
IS entitled to succeed in prefeicnce to the appellant Jn suppoit of this 
finding he has cited the case of Kashceshuiec Debia v (hcsh ('hmulei 
Lahore e (2), also a dictum in Teencoivree C'Jiat- [2ai] tccjce V Dino- 
nath Banerjee (3), and the opinion of Sii Kiancis iNlacNagliton at 
page 17J of his Hindu law where he Says, “ the boy could not he 
received by three widows jointly He must be received by one of them 
and would then be considered as the son of the widow' by whom he bad 

been received ” See also the answ^er of a Pandib in the appendix to the 

same book, which says, “ The w^idow adopting wdl be called the mother 
and the others the step-motheis ” So also West and Buhlei in Vol 1, 
page 1132 (third edition) of then Hindu law say, “ The importance nl 
the. light to adopt as between two or more widows becomes evident when 
it is boine in mmd that the one taking the place of mother succeeds first 
to her son on his death without child or widow ” No doubt the writers 
above referred to have cited no authority for the views expressed b\ them, 
and the rule enunciated in Dattaha Miniantsa, VI, V aO, and Dattaka 
Chandnka, III, V 17, to tlie effect that the “ forefathers of the adoptive 
mother only aie also the inateinal giandsires of the sons given ” differ- 
entiates between the adoptive and natural mothers, and not bet^^een an 

adoptive mother who actually joins m the ceremony of adoption and hei 

co-wives But if it is allow^able to a Hindu to authoiisc one of several 
wives to take a child m adoption after his death, and m such caSe the 
widow so appointed can alone exeicise the power as admitted bv' Mr W 
H MacNaghten (see page 12 of his intioduction), it is difficult to under- 
stand why hq should have no discretion in selecting one of his wives to 
join with him in making an adoption during his lifetime 

The only authority cited in support of appellant’s contention is the 
passage at page 12 of the introduction to Mr W H MacNaghten ’s Jfook 
on Hindu Law, but he expressly States that his remarks have reference 
only to the rights and privileges accruing to the adopting widow from 
the simple fact of her having made the adoption, independently of any 
intention expressed or implied by the deceased, that such widow alone 
should be considered as the mother of the adopted child, ” and adds “ if 
he declared this explicitly, the case would he diflferent, or if such may be 
reasonably gathered to have been his intention, from some unequivocal 
indication of his will that his other wives should have no concern with 
the adoption.” 

[282] In the present case there can be no doubt as to the fact of the 
adoption of the boy Navanita Krshna Marudappa having been made bv 
the late zamindar in association with second respondent alone She was 
the wife with wdiom he had lived since 1866 at least, whereas (as lias been 
rightly found by the Judge) the appellant nevei lived witli her husband, 
for there can be no doubt that the evidence adduced by appellant to prove 
that she ever cohabited with her husband or even went to the palace prior 
to March 1889 has been rightly dibbeheved by the Judge, see paragiaphs 50 
to 54 of his judgment It is equally beyond doubt that the deceased’s in- 
tention was that second respondent and not appellant should occupy the 
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position of mother to the boy adopted, and second respondent, and not 
appellant, was the ‘ receiving ’ mother* which is the literal meaning of the 
w'ord ‘ pratigrahitri * which is translated ‘ adoptive ’ in Dattaha Mimanibu 
VI, 50, Dattaka Chandrika, III, 17. The fact that adoptions under 
the Hindu law are for the benefit of the man and can be made inde- 
pendently of any wife, does not appear to be a circumstance fj'om which 
it can be inferred that the man is not at liberty to select one of several 
wives to bo the receiving mother of the boy to be adopted; and as to 
Manu, Chapter IX, V. 183, it certainly does not prove the appellant’s 
contention, for notwithstanding the statement there made that if among 
all the wives of the same husband, one bring forth a male child, they are 
all declared, by means of that son, to be mothers of male issue : neverthe- 
less the actual mother succeeds to the son in preference to her co-wives. 
There is. therefore, no reason why the mere fact of all the wives being 
considered as mothers of an adopted son should preclude the wife who is 
actually associated in the adoption from being considered as the mother, 
and the other wives merely co-wife mothers (Sapatnimata). 

The preponderance of authority clearly supports the Judge’s finding 
that where only one of several wives is associated with the luisband in 
making an adoption, she is the preferential heir to the boy. 

I would therefore dismiss this appeal with costs. 

Shephard, J.—I concur with Mr Justice Best in his conclusion on 
the facts of this case 

It being assumed then that the late zemindar died, leaving him 
surviving tw’o widows and a son adopted by him in conjuno-[283] tion 
with one of them, namely, Meenakshisundra, and that son having 
since died, the question to be decided is whether the widow Meenakshi- 
sundara or the other widow Annapurni has a preferential right to th<‘ 
zemindari, which being impartible can only be enjoyed by one of them 

Meenakshisundra 's claim is based on the ground that she took part 
in the adoption and that in point of age — whether or not she w^as first 
married — she is the eldest of the two widow’s. On the other hand the 
contention on behalf of the appellant Annapurni Nachiar is that she 
was the elder wife in the sense of having been first married, and that her 
rights in that capacity were not affected by the action of the zemindar in 
preferring to associate his other wife in the ceremony of adoption. 

The question which arises is what is the precise relation bctw’een 
the co-wives of a Hindu who adopts a son and that adopted son? Are 
they all to be regarded as mothers of the son or does one of them only, 
and, if so, which of them stand in that relation? 

It was conceded by Mr. Bhashyam Ayyangar, and there can be no 
doubt that the act of adoption inasmuch as it concerns the husband alone 
may be performed independently of his wife. Her consent is unnecessary. 
Nevertheless she, if she is the only wdfe, undoubtedly comes to be i*egarded 
as mother of the adopted son, and her parents come to be regarded as his 
maternal grandparents. (Dattaka Mimamsa^ Section VI, V, 50). T(» 
those parents of the adoptive mother be presents oblations. Generally, 
his position in the family is assimilated to that of a natural born son. In 
the case supposed, that of an adoptive father with one wife, the law it- 
self designates the adoptive mother and ho difficulty arises. Where, 
however, there are several wives it is said that the husband is at liberty 
to designate the one who shall take the place of mother, and that by this 
means the anomaly of assigning several mothers to the adopted l^n may 
be avoided. Otherwise, the adopted son having Several mothers would 
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have as many sets ot maternal grand-parents tiom whom he might 
inherit and to whom he must offer oblations The two ehiet authori- 
ties on the - law of adoption throw no distinct light on the ques- 
tion The expression ‘ adoptive mother ’ used m the verses cited 
from the Dattaka Chayidnka and Dattaka Mimamaa is not used in reter- 
ence to the case ot several mothers, and evidently no distinction 

IS intended to be drawn between the wife who has taken part in 

[ 284 ] receiving the child and any othei wife It would appeal howevei 
that tliese texts have been treated as supporting the proposition that 
where there are moie wives than one, she who haft leceived the boy 
should be regarded as his mother In a case cited by Sir F Mac- 

Naghten in his considerations (page 171), published m 1824, the point 
is treated as beyond dispute Autliority had been given by the husband 
to his three wives to adopt a son, and if they could not 'agree he 

directed that a boy shculd be chosen by his first and second widows, or 
if they could not agree by liis second and third w'ldows Thc' widows not 
having agreed, the motlier to whom the matter was refeiied selected one 
Taraoomar, wdio had been nominated by the second widow TJie question 
then arose which of the three had a right to receive him “ The law is clear 
and was undisputed.” says the author, ” the boy could not be received by 
the three widows jointly He must be received by one of them, and would 
then be considered as the son of Luckinarain and the widow by whom he 
had been leceived, about this there was not, because there could not be, 
any dispute 

In 1064 the question was raised in Bengal in a case wheie, as in 
the present case, a claim w^as made by one of two w^idows whose husband 
had adopted a boy wdio had subsequently died It was found us ii fact 
that the deceased Kalee Kant had adopted the boy not as the son of the 
plaintiffs, but as son ot his second wufe Mon Mohinee It was held that 
the lattei was as adoptive mother the heir of the adopted son, Kasheeshu- 
TPC Dcbia \ Grecah Chunder Lnhoiee (I) 

In anolliei Bengal case decided in the following year, it seems to have 
been aftsunicd by the High Court that the co-wife would stand m the re- 
lation of step-mother Lo one adopted as the son of anothei wife The 

point, it IS true, did not arise foi decision, and the remaik upon it is only 

an obitef (hcfiiin {Tccncowrcr Chafferfi'c v Dinonath Bnnerjer (2)) 

The opinion thus expiossed in Bengal, while it does not appear to 
have been questioned in subsequent caseft, has been adopted by commen- 
tators, (Vifdvasthn Chandnka, page 161, V, 348, West and Bulilei, 113) 

[ 288 ]' The rule cited by West and Buhler, ” The adopted son suc- 
ceeds to all his step-mothers,” is not at variance with the notion that one 
wife only is regarded as his mother They cite however a passage from 
Colebrooke’s Digest, which favours the opposite contention In that passage 
(page 394) it is said that ” if a son be adopted by a man married to two 

wiveft, he would have two maternal grandfathers and would claim as mater- 

nal ancestry both their lines of forefathers ” The writer goes on to speak 
of this as a seeming difficulty and to suggest a mode of dealing with it 
Having regard to the wa} in which the point is laised and the absence of 
authority cited, I do not think that this pronouncement of Jagannatha can 
be allowed to weigh againftt the authorities already cited Another and 
more distinct authority, on which the Advocate- General relies, is to be 
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found in the preliminary remarks forming an introduction to W. Mac- 
Naghten’s Principle$ of Hindu Law. Dealing with the case of a husband 
leaving three widows, to one of wdiom he has given authority to adopt, 
he says the three widows of the same man are held to be in a legal point 
of view one and the same individual. The widow' to whom tlie permission 
w'as given may indeed have the privilege of selecting the boy to be adopt- 
ed, but the adoption being once made, he necessarily liolds the same 
relation to all the three widow's of the adopting fatlier. He goes on how- 
ever to say that the ease would be different, if the husband declared his 
intention that the other wives should have no concern with the adoption, 
see page XII This latter observation suppoi*ts tlie view' advocated by 
Mr. Ilhasliyam Ayyangar. The proposition that the three w'idows, alike the 
one wlio has been commissioned to adopt and the other two, stand in the 
same relation to the arlopted s<in is in <lirect contradiction of the state- 
ment made by Sr F. MacNaghten. The author does not refer to this 
statement, nor indeed in the body of his work does he discuss the 
question. 

It is contended that the opinion of the Bengal lawyers in favour of 
allow'ing a husband to constitute one of his wives the mother of his 
adopted son, is in some w'ay connected with the notion entertained by 
Sir F. MacNaghten and others that plural adoptions were permissible. I 
fail to see however how the weight of his opinion expressed with reference 
to a case where one adoption waa in question is lessened by this circum- 
stance. And seeing that the Judicial Committee pronounced againfet 
plurality of [ 286 ] adoptions as early as 1846, the contention clearly does 
not touch the case decided by the High Court of Bengal in 1864. More- 
over, the liberty of the husband to make a second adoption was not 
founded on any right or interest supposed to be possessed by the wife, 
but on the absence of authority to the contrary and on the principle that 
many sons are to be desired. See Rvngama v. Atohayna (1). 

In my opinion there is no inconsistency between the recognized 
principles of the law with regard to adoption, and the position that one 
of several wives may be selected as the adoptive mother. The mainte- 
nance of this position does not militate against, but is rather in consonance 
with the principle that the adoption is made solely for the benefit of the 
husband. It is a mistake to assume that the husband in thus selecting 
one of two wives necessarily intends to give her any material benefit. 
Ordinarily it might be expected that the adopted son would survive both 
the wives, and the fact that, in the other event, the favoured wife w'ould 
succeed on the son’s death would not be taken into account. What may 
be supposed to be contemplated i& that the son will succeed on the death of 
that wife. It cannot be denied that a Hindu having two wives may confer 
on one of them an authority to take a child in adoption after his death, nor 
can it be doubted that the selected widow would alone and to the exclusion 
of her co-widows have discretion in the matter (2, Strange’s Hindu Law', 
page 91). What would be the relation between the co-widow and the son 
adopted by the other widow under the authority so given does not appear to 
have been decided except in the case cited by Sir F. MacNaghten. Indeed 
the question is not distinguishable from that raised in the present case. 
But it certainly would seem reasonable to hold that the widowi w^ho 
being duly authorized, has taken a boy in adoption, and without whose 
act the adoption could never have taken place, is the mother of the boy 
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rather than tlie pthers who had do eoiicuui iii the iiiutter At any rate 
the case of a liusbnnd giving one of Ins I wo wives authority to adopt is 
an instance in which he, foi his riwn puiposes, is at liberty to give prefei- 
ence to one of them and thus enable her to defeat the expectations of the 
others 

The pioposition llmt botli wives oi both widows togetlua constitute 
the mother of the adopted son, notw ithsl.mdiiig am declara-[287]tion of 
the husband to tlic contiaij gives an iniporlance to the wives in the 
matter of adoption for whicli there is no ]ustifical ion The iiistitutiori of 
adoption requires that the son adcjpted should be deemed the son of the 
person who has taken him It is omIa consist ent with this theoi) that 
the wife of the adoptive father, if thcK* happen to be one, should also be 
deemed the mother of the bo\ Bid, in the case of several wives, the 
theory does not require that they all should be deemed 1o be his 
mothers 

To hold tills latliei than to hold that his lelation is that of step-son 
to the Go-wuves oilier than the one who has been associated in the act of 
adoption is to introduce a quite miueecssai\ fiction 

We are invited to considci the case in which a hiishand has made an 
adoption independently of both Ins wives and lo answea tin* question 
which would then arise The case is not one which is hkeh to happen, 
and it seems to me suthcient to sav that, because a i*eitam mode ol 
designating the adoptive mother tails, d does not follow that no othei 
exists 

In the present case it is sufhcient to hold thaf where the husband 
has Hssoeitited one wile with him in adopting a child, that wife is to be 
deemed mother of the cJuld This conclusion appeals to me to be justified 
as well by principle as by authont> 

It follows that the appeal must Ire dismissed with costs 
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(2nd, 4th and nth Oetoty^a and 14th December, 1894 ] 

Ifoidv law — Iniparlible raj^Cuffoni of inatieuabtUiy, eindeiue of — Dayadi Puiiam. 

The holder of the impartible palayam of Ammayanayakanur transferred his 
estate to his wife by a deed of gift The transferor had besides a son numerous 
clayadis, and some of the latter now sued foi a declaration that the gift was not 
[288] binding on them The law of succession admittedly applicable to this 
palayam was the rule of dayadi paltam, accoidmg to which the person entitled 
to succeed on the death of a palayagar is the senior in age of his daydis des- 
cended from one oi three brotheis, who originally formed a joint family to- 
gether and were the founders of thiee lines in the family The person entitled 
under this rule to inherit on the death of the transferor was one of the plaint- 
iffs in the suit It was contended that the palayagar had no inopnctary right in 
the estate, but held the office of manager mciely , but //lu Loutentwn 7cns overruled 
It was further contended jhat the estate admittedlv impartible was by custom 
inalienable also 
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Held, on the oral and other evidence adduced in the case, and with reference 
to admissions made by the transferor and to his conduct, and on its ain)earing 
that eight out of the nine predecessors of the transferor had left either sons or 
widows, but nevertheless that for three centuries there had been no sale or gift, 
that the custom of inalienability was established, and that the gift in question 
was accordingly invalid as against the plaintiffs. Sariat Kuari v Deoraj Kuari 
(I.L.R., 10 All., 272) discussed and explained, 

[R, 20 M. 167; 20 M 207, 30 M. 255=17 M.L.J. 201=2 iM.L.T. 167; 8 Ind. Cas. 
332 ; 24 M.LJ. 502 (fi04)=13 M L.T. 469=(1913) M.W.N. 453.] 

Appeal againftt the decree of P. Narayanasami Ayyar, Subordinate 
Judge of Madura, West in original suit No. 30 of 1892. 

Plaintiffs were the dayadis of the palayagar of Amniayanayakanur, 
the first defendant, who on the 30th November 1891, had transferred his 
palayam to his wife by way of gift. The prayer of the plaint w^as for 
a decree that that alienation was void. The other defendants were the 
wife and an infant son of the palayagar and other members of his family. 
The first defendant died during the pendency of the proceedings. The 
Subordinate Judge held that tlie alienation in question was not invalid 
and passed a decree dismissing the suit 

The plaintiffs preferred this appeal. 

Suhramanya Ayyar, Bhashyam Ayyanyar and Gopalasami Ayyangar, 
for appellants. 

The Advocate-General (Hon. Mr. Spring Branson) and Parthasaradhi 
Ayyangar, for respondent No. 1. 

Sundara Ayyar, for respondents Nos. 3 to 8. 

JUDGMENTS. 

MuTTUSAMi Ayyar, J. — The contest in this appeal is as to aliena- 
bility of the palayam of Ammayanayakanur in the district of Madura. The 
first defendant, Bommachi Nayak, now deceased, was the last palayagar; 
the second defendant is his widow, and the third defendant is their minor 
son aged three years. On the 30th November 1891, the first defendant 
transferred to his ^^ife, the second defendant, by an instrument of gift 
marked as Exhibit VIII the estate of Ammayanayakanur with all its ap- 
purtenances. [289] The question which we have to determine is whether 
the palayagar was competent so to alienate the palayapat. 

Admittedly Ammayanayakanur is an ancient impartible estate, and 
it appears from Exhibit D that Visvanada Nayak, the founder of the 
Nayak dynasty of Madura, granted it Since the grant, it has been in 
the enjoyment of appellants’ family for a period of about 386 years. In 
Nelson’s Manval of the District of Mad%ra it is mentioned as “ one of the 
24 palayams of the Dindigal group. Though it is assessed with a 
‘‘ peisheush, no sannad seems to have been granted; hence it is spoktm of 
as one of the unsettled palayams.” 

It is also an undisputed" fact that a peculiar custom called ‘ dayadi 
pattam ’ regulates the succession to this palayam. On the demise of the 
palayagar for the time being, the estate devolves not on his heir accord- 
ing to the Mitakshara law, w'hich in the absence of a special custom, 
governs this part, of Southern India, not on the eldest son according to the 
rule of primogeniture, which obtains in the other palayams in the district 
owned b\ persons of the Kainblar caste, but on the dayadi or cousin of 
the deceased palayagar w'ho is senior in age and w'^ho is descended from 
one of the three brothers who originally formed a joint Hindu family 
brothers were named, (1) Petala Nayak, (2) Chakala Nayak, 
and (3) Chmnahi Nayak, and of the three branches springing from them, 
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the second ia now extinct. Tbus, the class of kindred in which the heir 

has to be found is that of the descendants of the two branches, and the J 4 

person to be selected as pala^agar from that class is the one who is the 


oldest or senior in years. 

There are a few special facts relating to this estate, ^\hlch it is desi- 
rable to remenibei in connection with this appeal 

(i) The firsl is a statement made by the playagai ol 1822, that in 
his family the estate originally descended from father to son, but that 
owing to the curse of some person, that mode of succession was found not 
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to prosper and that the present peculiar custom was established to legulate M.L.J. 
devolution of property Exhibit D contains that statement, but it gives 
no information as to when tins change was made Whether this lamily 
tradition is true, or wdiethei the custom is the mere expression of the 
notion that in a copaicenai'y lamil\ the senior co-paicener in age ought in 
times of turbulence, to take the impartible estate, cannot now^ [ 290 ] be 
ascertained. How'evei this may be, the fact remains tliat the custom of 


dayadi pattam has furnished the recognized rule of succession in the 


family from time imrnemoiial 


(ii) Another fact is that the palayagar foi the time being is known us 
the ' pcriya ’ or senior Nayak, the next in the line of succession is called 
the ' Birij ’ or junior Nayak, and the one who is next to the heir-apparent 
18 designated ‘ talakarta Navak ’ or commander of the forces Exhibit JJ, 
which 18 copy of a judgment of the' Zillah Couit, dated 1819, shows that 
the Shu Na\ak had then some land attached to his rank or status and 


that he was entitled to hold it so long as he liad that status 

(lii) The third fact is that theie nie iiow^ 18 members in the family 
and that the first plaintiff who is 57 \ears old is the senior in age Apaii 
from the palayapnt which is eonsideied to be common to all dayaclis for 
purposes of succession, each has sepaiate pioperty which is partible 
among his sons and descends in accordance with the Mitakshara law’ as 
applied to ordinary Hindu property 

(iv) The next special fact is that, since 1800, there have been 10 
palay agars including the first defendant and there have been nine cases 
of succession as shown in tlu* pedigree, Exhibit BB It appears that in 
five cases the deceased pahiyagav left sons and m three left w idows, but in 
all the senior dayadi took the estate to their exclusion It appears further 
that when the son who is supciseded becomes m his turn a senior co- 
parcener, he succeeds m that capacit\ Tlie pedigree, Exhibit BB, show^s 
how each of the 10 palayagars w^s related to one anothei and to the first 
defendant and to which of the two brandies he belonged 

The substantial question in this appeal is whether the estate of 
Ammaynnayakanur is alienable as alleged b\ the second defendant The 
Subordinate Judge, who tried the suit, has upheld her contention and 
rested his decision on the ground that the decision of the Privy Council 
in Sarfaj Kuan v Dvoro] Kuaii (1) govemed this case, no family custom 
being in his opinion proved in support of inalienability It w^ns part of 
the appellants’ case tliat each palayagar succeeded simply to the manage- 
ment of the estate, that he had no proprietary interest therein, and that 
he was in the position of an office-bearer w’ilh the net income of the 
[ 291 ] zemindari attached to that office as emolument during his incum- 
bency. The Suhoidinate Jildge has declined to adopt this theory of tue 
zamindar’s status and held that Amniay anayaknniii is a proprietaty 
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impartible estate devolving in accordance with the special custom of dayadi 
pattam. In the result, he dismissed the suit with costs; hence this appeal. 

The first question argued before us is as to the palayagar having 
no proprietary interest in the palayapat and as to his succeeding merely 
to the office of manager for the time being. Appellants’ pleader is unable 
to refer us to any positive evidence in proof of his contention, save 
Exhibit A which lends no support to it. That exhibit is a report made in 
1822 to the Collector by an amin who was deputed to attach the house 
of the then palayagar for arrears of kist. It states that the heir-apparent 
executed a kararnama promising to pay the arrears in certain instalments, 
that he prayed that orders might be issued for him to ‘ manage the 
affairs,’ as he was entitled to the ‘zemindar’s kariyam’ after the then 
palayagar, and that his prayer was in accordance with custom. I fail to 
see how this document negatives any proprietary interest in the palayapat. 
It does not contemplate a case of inheritance, but at the best it implies 
that the then palayagar might be superseded in management according to 
the custom of the family as such management was found ineffcient. The 
words ‘ next entitled to the zemindar’s affair or kariyam ’ signify nothing 
more than next entitled to exercise the functions of the zemindar or to 
his position. An attempt is next made to compare the position of the 
palayagar with that of the managing co-parcener of a joint Hindu family, 
but in doing so, the learned pleader for appellants overlooks the fact 
that^the managing co-parcener has no separate property in the income 
of the family estate, whereas the palayagar takes the income of the palaya- 
pat as beneficial owner for the time being. Again the correspondence which 
took place on the demise of each palayagar from the commencement of 
this century treats the case as (me of inheritance to an ancestral estate 
by virtue of a peculiar family cust(im. It is not explained whether accord- 
ing to the theory that the palayagar, for the time being, is a mere office- 
bearer, the estate vests in any one, and whether if it vests in the copar- 
cenary family constituted by all the dayadis, wh} it does not vest in 
the senior co-parcener for the time being as tlie sole representative capable 
accoording to the family custom of [292J enjoying it as an impartible 
estate. If this contention were to prevail, it would equally apply to 
every zemindari in tliis presidency belonging to a joint Hindu family in 
which the zemindar’s power of alienation is restricted by the custom of 
the family. 1 agree with the Subordinate Judge in thinking that the con- 
tention is one which cannot be upheld. 

The second question argued in this appeal is as to the law applicable 
to the case. The Subordinate Judge has held that inalienability cannot 
be inferred from impartibility and it must be- proved by family custom. 
In support of his opinion he relies on the decision of the Privy Council in 
8artaj Kuari v. Deoraj Kvmi (1). Appellant’s pleader contends that the 
law to be applied to this case is tjiat contained in Naraganti Achammagaru 
V. Venhaiachalapaii Nayanivaru (2) and that the decision of the Privy 
Council is not applicable, because the question of inalienability was there 
considered as between a Hindu father and his son, wdiereas the controversy 
in this case is between cousins or co-parceners. There is no doubt that 
this distinction exists, but when regard is had to the principle on w'hich 
the Judicial Committee decided the Allahabad^ case and to tlie opinion of 
the High Court at Allahabad wdiich their Lordships overruled, I am un- 
able to accede to this contention. The law- as administered both at 
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Allahabad and in Madraa prior to that decmioii was that when an impar- 
tible estate belongs to a joint Hindu family consisting of father and son, 
the latter acquired a co-parcenary right therein by birth, and that though, 
in consequence of the estate being impartible and capable of enjoyment 
but by one member of the family at a time, there was no joint enjoyment, 
yet the co-parcenary right was not extinct but lay dormant, and generated 
a right of survivorship m the son on the death of the father and that the 
co-ownership which is of the essence of a coparcenaij right existed m the 
case of impartible estates belonging to a joint Hindu family in the form 
of a right of survivorship The grounds on which the Lords of the Judicial 
Committee rest their decision are that, in order to prevent alienation by 
the father, there must be co-ownership in the son, that the property in 
the paternal or ancestral estate acquired by birth under the Mitakshara 
law 18 m their opinion so connected with the right to a partition that it 
does not exist where there is no right to a par- [ 298 ] tition, and that though 
an impartible estate may for some purposes be joint family property, the 
co-parcenary in it, which under the Mitakshara law is created by birth, 
does not exist Thus the ratio decidendi ot the Privy Council decision is 
that there is no co-parcenary right so as to generate co-ownership in the 
form of a right of survivorship and in the absence of co-ownership there 
can be no restraint on alienation It is then said that, though such may 
be the law as between father and son, it is not so as betw^eeii brother and 
brother This view does not seem to me to be tenable When the 
impartible estate is paternal, the co-parcenary in contemplation is referable 
as regards its origin to the date of the son’s birth, when the impartible 
estate belongs to the paternal grandfather, the co-parcenary is leferable to 
the date of the father’s birth and when the estate belongs to a remotei 
ancestor, the co-paicenary is leferable to the date of the birth of a son 
to that ancestor Whether the co-paicenary is leferable to the first 
generation or to the second or thud, it is alike no cause of co-owneiship 
on which the power to restrain alienation depends foi its existence The 
effect ot the Privy Council decision is that inalienability is, like impartibihty 
or a peculiar mode of succession, a special independent incident which 
lies outside the ordinary Hindu law and can only attach to an impartible 
estate by family custom and cannot be deduced from a theon of dormant 
co-ownership 

If the contention of the appellant’s pleader were to pievail, the follow- 
ing anomaly would be the result Take foi instance an impartible estate 
belonging to a co-parcenary family and descending m accordance with the 
rule of primogeniture and the co-paicenai\ family to consist of a father, 
his sons and brothers If a suit were brought against an alienee by the 

son, we should have to hold that there is no restiamt on alienation, but 

if the same suit were brought by the biother we should then hold there 
IS no unrestricted power of alienation, though m both cases the imparti- 
ble estate and the person alienating it aie one and the same 

The next question argued in this appeal has reference to the evi- 

dence adduced in proof of family custom Three objections aie urged on 
appellants’ behalf against the decision of the Suboidmate Judge, viz,, 
(1) due effect has not been given to absence of alienation for several 

centuries, (2) no due effect is given to several documents which prove a 
consciousness in the family that by ciistoiii its alienation is forbidden 
except for necessity or for [2M] purposes binding on all the dayadis; 
(3) in determining the weight to oral evidence due regard is not had to 
the probabilities of the case and to tliejadmissions of the first defendant. 
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As regards the first ground, there is no doubt that throughout the history 
Dec* 14. palayapat, there had been no instance of sale or gift of any portion 

* of the zetnindari prior to the gift in dispute. The Subordinate Judge has 

Appel- apparently attached no value to it, as it is only negative evidence. Bui 

LATK ^ settled rule of law that though mere absence of alienation is of 

Civil, itself no proof of inalienability, yet such absence when it is coupled with 
, special facts that would render alienation probable is relevant evidence, 

18 M. though its probative value may depend on the special circumstances of 

287 s»S each case. 

M.L.J. Eight of the nine zemindars who held the estate prior to the first 

defendant cither left sons or widows for whom they would ordinarily 
desire to make some provision, and the peculiar custom which is shown 
to prevail in regard to succession must have imparted to that desire more 
than its ordinary strength as an inducement to alienation. Notwith- 
standing this, there has been no sale or gift for more than three centuries, 
and I am of opinion that this fact is relevant evidence and ought to be 
considered together with such other evidence of inalienability as there is 
on record. 

The second objection taken on appeal is as to the w' eight attached by 
the Subordinate Judge to the documentary evidence in this case and it 
appears to me to be entitled to weight. In paragraph 14 of his judgment, 
the Subordinate Judge refers to four important Exhibits, R, T, U and 
Z and refuses to give effect to them on the ground that the admissions 
they contain, vtz., that the palavapat was common property for purposes 
of alienation, were made under an erroneous impression as to the law^ 
applicable to alienability and could not, therefore, operate as an estoppel. 
There is nothing in the documents themselves to show that the admis- 
sions were made wnth reference to tl^e law as laid down in any particular 
case. 

The Subordinate Judge considers that all the decisions of the Indian 
Courts prior to the recent decision of the Privy Council were erroneous 
that all that was said or done in a family concerning an impartible estate 
was said or done under the influence of those decisions, and that as evi- 
dence of consciousness in the family that the estate is inalienable, they 
have no probative value. The [299] flaw in this reasoning is this that, 
if evidence of consciousness in the family that an estate is impartible 
or inalienable is thus to be explained away, there can be no proof of any 
custom either as regards impartibility or inalienability. But their Lord- 
ships of the Privy Council observe that, the estate may be shown to be 
inalienable by custom. All that they say in Sartaj Kuan* v. Deoraj Kttari 
( 1 ) is that inalienability is not to bo inferred as an incident of coparcenary 
right on the ground that an impartible estate belongs to a joint family 
for purposes of succession. They do not say that tlie practice or custom 
of the family as evidenced by its acts or declarations is to be assumed 
to be due to error of law and to be rejected. The Subordinate Judge 
should have considered each exhibit and tried to see how far it discloses 
a consciousness in the family that the estate is inalienable by custom. 
Several documents are relied upon on appellants’ behalf as showing that 
the estate is inalienable and I proceed to consider them. The first docu- 
ment to which our attention is drawn is Exhibit JJ. wdiich is a copy 
of the judgment of the Zillab Coui*t of Madura, dated 1817. Tt shows 
that some land was attached to the status of the Siru Navak wdio 
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enjoyed it only so lon^ as lie letamed that stutUK Hence it is argued 
that the land being attached to the status of Sini Nayak, it could not be 
alienated, and its inalienability renders it probable that the palayapat is 
likewise inalienable It is not unfrequenth the case that a principal 
estate is alienable whilst subsidiary estates carved out of it for special 
purposes such as maintenance are inalienable I am therefore not pre- 
pared to accede to the appellants’ contention The second document on 
which appellant relies is Exhibit P, wdiich is cop\ of an explunatioii 
furnished in 1868 by the then Zerinndai Kamala Nayak with reference to 
a complaint addressed to the Government against his management of the 
zeniindari by the heiv-apparent Kamala Nayak is the seventh zemindar 
named in the pedigree, Exhibit IIB, and he succeeded to the estate in 
1827 and died m 1871 after administering it lor a peiiod ot forty-four 
}eavB It is clear from Exhibit N that his management began hardly with 
any debts at all, and ended with a debt amounting to a lakh and-a-half 
of rupees, though his lent roll gradually rose from lis 15,000 to Its 50,000 
It appears that Kamala Nayak 's [29o] growing indebtedness alarmed the 
heir- apparent Muthuchinama Nayak, who complained to the Government 
of maladministration on the part of the zemindai and prayed for the 
appointment of a commission, and that the zemindar entered into an 
elaborate explanation m vindication of his management As argued by 
appellant’s pleader, this document discloses a belief in the zemmdai ot 
1868 and his hen -apparent that the former was not at libeidy to contract 
unnecessary debts so as to imperil the succession 

The next document is Exhibit IV, w^hich is a copy ol the judgment 
ot the Eistiict Court in oiiginal suit No 4 of 1876 It shows that, in 
March 1070, Kamala Nayak agieed to grant a lease of the zemindari in 
view to clear his debts to tw^o peisons named Venkaiasami Nayak and 
Adimulani Pilhii and that the dayadis attested that agiecnieni m token of 
their consent This suggests the mfeience that there was no neceB8it\ 
for then consent if the zemindai could alone alienate his estate at his 
pleasure. It appears fuithei that, in adjudicating, on the validity of the 
agieenient, the Judge considered the circumstances under which Kaiama 
Nayak conti acted tlie debts which it was desiied to liquidate by the lease 
and came to the conclusion that they were not binding on the palayapat 
This again indicates a belief in 1870 that tlie pal.iyagar could only hind 
his estate by debts contracted foi purposes binding on his dayadis 

The fourth document upon which appellants’ pleadei lays stress is 
Exhibit U, dated 241h Match 1870, and all the .idult dayadis were partu's 
to it, save the heir-apparent Muthuchinnania Nayak, whose lelations 
with the pal.iyagai were not cordial and who declined then to recognize 
Kamala Nayak ’s debts as family debts This document evidences a family 
airangement made in view to discharge I he existing debts and ttv ensure 
odicient futuri* administration of the estate The provisions which it 
contains distinctly negative the theory that tin* zeinindan is alienable at 
the pleasure of the zemindar foi the tune being and tieat it as common 
property foi all pui poses It is howevei open to tli(‘ obscivation that it 
18 tainted with im attempt to make it appear that Muthiiclnnimma Nayak, 
the real heir-apparent, who was reluctant to acknowledge Kamala Nayak’s 
debt as binchng on the dayadis and to subsciibe to the lease foi thirty 
years, was not the heir-appureiit and tliat Hie one next to him in the line 
of dayadis was his senior Though there is this taint in the document, 
yet it [297] does not Hppear lo touch its probstive value us u fumily 
arrangement evidencing inalienability of the estate. 
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Another document to which we are ret’erred is Exhibit Z, which is 
a copy of a claim petition, dated 1868. Eight villages forming part of 
the zemindari were then attached in execution of the decree passed 

against the Zemindar Kamala Nayak in appeal suit No. 1 of 1867 and 
were advertised for sale. H} the claim petition the first defendant and 
the first plaintifi asserted that the zemindari w'as their joint property 
and that of the other davadis though impartible and was not therefore 
liable to be sold for the personal debts of the palayagar. 

The next document i^elied on is Exhibit T, which is a bond executed 
in Ma} 1888 by the first defendant who was the zemindar, by the first 
plaintiff and four other dayadis for Ks. 43,000 and odd. The document 
was executed in order to avei-t the attachment of the zemindari and 

the appointment of a receiver in execution of the decree in original suit 
No. 4 of 1876. It provides for repayment of the debt by certain instal- 
ments and for the creditor proceeding on default against the 16 villages 

of the zemindari, for the benefit of which the debt is said to have been 
contracted. This shows that the zemindari was treated as common pro- 
perty for the purpose of the palayagar contracting debts, and that the 
family arrangement contained in Exhibit li was acted upon. 

Three other documents are referred to as containing admissions by 
the first defendant that the zemindari is inalienable. Exhibit N is copy 
of a deposition made by the first defendant in calendar case No. 309 of 
1890. Exhibit W is copy of another deposition made in calendar case No. 
178 of 1887, and Exhibit G is copy of another deposition made in session 
case No. 107 of 1879. He stated in Exhibit N that the zemin property 
was common, that it was under the belief that succeeding claimants had 
equal rights in the estate, that they had to join in executing the bond. 
Exhibit T, that among the dayadis then living the first plaintiff had the 
preferential right to the pattam and that the first defendant has been 
paying money to the first plaintiff as per the family arrangement, 
Exhibit R, and that the kists had been remitted to the heirs. These 
admissions by the fii*st defendant warrant the contention that the zemindari 
was not self-acquired property at the disposal of the zemindar. 

[2981 Our attention is next drawn to two other documents (Exhibits 
CC and VITI), and on comparing them and Exhibit DD in the light of 
oral evidence, it appears that the provision which the zemindar first intend- 
ed to make for his wife and children on the 4th June 1890 w^as to settle upon 
them his self-acquired properties and to leave the zemindari to devolve 
on the dayadis according to custom, tha|) in November 1891 he changed 
his intention and cancelled Exhibit 00 on pretext of fraud on the part of 
the person who drew it up and made a gift of the zemindari in supersession 
of the prior deed of settlement in favour of his wdfe at the expense of his 
heirs and that this change was probably due to the advice he obtained 
from vakils and agents as to the effect of the decision of the Privy 
Council. 

The foregoing is the material portion of the documentary evidence 
on both sides. Tt is clear that throughout the history of the palayam, there 
was no instance in which any palayagar alienated any poHion of the 
zemin by sale or gift to the prejudice of the dayadis entitled to succeed 
to it, that from 1868 there is clear evidence of consciousness in the family 
that the property is not alienable at the pleasure of the palayagar. The con- 
tention that the practice of the family is the result of a mistaken view of the 
Hindu Law which prevailed in India before it was conected by the Privy 
Council is one to which I cannot accede. There is no evidence that it was 
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fche result of uny such iiustiike und not of fatniK custom hiunded on the 
chfll*act6] of the testate as an aiicieiit palavapat \Vh\ should not a 
sinailar mistake be set up in icigard to iinpartibilit\ The argument, if it 
were to prevail, would unsettle rights of pi(;])eity founded upon the usage 
of centuries At all events, there is no presuinptioii tbal when the evidence 
discloses a long-standing practice, it is founded upon a mistake and in the 
absence of clear evidence to that effect, the com lusion ought to be that 
it IS the custom of the tamil} having a legal oiigin As I lead the decision 
of the Priv} Council, I am unable to conclude that Ibis pioved custom 
of the family is intended to be precluded by tluar Lordships as evidence 
of inalienability 

Turning to the oral evidence, 10 iMtnesses gi\e e\ idence foi the plaint- 
iffs on this point 

The second \Aitness is one Muttusami Jotala Na\ak, and he is the 
Zemindar of Jntalanayakanur and the son-in-lau of the first defendant 
His evidence is that “ it is not usual to alienate the [299] /emin by gift 
or otherwise, there has been no such instances of gift ” He states that 
the same is the case vn ith tlie Kambala palayapats in the district of 
Maudra and \Mth his own palayapat The witness is aged 63 \cius, and 
there is no reason to think that he is either not acquainted with the usage 
or that his evidence is not bona fide 

The third witness is Balamiikunjla Adivalusann Nayak He owned 
a village named Sukkampritti which w .i&, annexed b\ the Guveinmont and 
he is now in receipt of a money allowance lie is i elated to the fiist 
defendant and plaintiffs by marriage and he is 42 vears old He deposes 
that “ m the Amma\ anay akanur Zemindari, the zemindar cannot 
alienate tlie zemin even w'hen the eldest son should succeed to it 
He adds, m cross-examination, tliat no zemindar can alienate, becausv^ 
the zemin is the common property of the famil> and that first delend- 
ant and his predecessor told him that the Zennndan of Aniniayanaya- 
kanur vvas common to the family 

The fourth witness is one Aruinugasami Nayak, aged 45 vears He 
is related to first defendant His evidence is that it is not the custom in 
the Kambala Zcinindaris in Madura to alienate their zcmins and that the 


Zemindar of Ammayanayakanui cannot alienate his zemin 

The fifth witness Trrumala Miithu Veera Tiruvengadasawmi 
Nayakkar, the Zemindar of Malur, one of the Kambala palayapats, was 
the fiist defendant’s agent for s^^rne time and is related to the first plainf- 
iff He deposes that the zemmdan is inalienable b^ custom and that 
the first defendant told him of it 


The seventh witness Thataya Nayak is a village inunsif in the 
zemmdan He deposes that no Kambala Zemindar can alienate the 
zemindari by gift, whilst there are dayadis and that he know^s the custom 
of Amiyiayanav akanur and of three other pala\.ipatb 

The eighth witness is a raiy at attached to tlie Zeinindaii of Aminaya- 
nay akanur, and he knows the practice prevailing in it fioin the time of 
Kamala Nayak’s predecessor Ilis evidence is that the zennndan is the 
common property of the dayadis, that it is custom not to alienate the 
zemm whilst there are davadis and that nobody has done so 

The eleventh witnesses a raiyat aged 86 yeais, and he was for some 
time the vakil or agent of the Zemindar Kamala Nayak, and [800] he de- 
poses that no zemindar has alienated the zemm by gift or otherwise and 
that Kamala Nayak told him that th^ zemindari was eonimon to all the 
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The twelfth witness is related to the parties, and lie also states that 
Annnayanakanur is common to all the • dayadis and that no zemindar 
has alienated any poi-tion of it. 

The thirteenth ^^itneHS also states that the zemiudari cannot be 
alienated. 

The foregoing is the oral evidence adduced tor the plaintiff. There is 
also oral evidence for the defence, witnesses Nos. H, 9, 10, 11, 12, 13 
and 15. They all depose that the zemindar can alienate the zemiudari 
at his pleasure, that the dayadis have no right to it, that, as he is the 
Istimirar Zemindar, he is the sole owner, that he pays no portion of his 
income to dayadis, that he does not remit kists due on their separate pro- 
perty, that they sliciuld also obtain licenses to cut wood in the palayagar’s 
forests, that the palayagar has granted cowles of waste land, and that if 
there has been no gift or sale hitherto, there has been no occasion for it 

Thus, the oral evidence is conflicting. But on comparing it, I find 
that there are some palay agars among plaintiff’s witnesses and that the 
witnesses for the defence depose to several matters wdiich are inconsistent 
with documentary evidence which has been set out and with undisputed 
facts of the case. On the other liaud the oral evidence for the plaintiffs 
receives an accession of strength from its agreement with the document- 
Jiry evidence. 

For these reasons, I am of opinion that the custom of inalienability 
is proved and that the decree of the Subordinate Judge should bt‘ reversi^d 
and that claim decreed with costs. 

Shephard, J. — The Subordinate Judge has dismissed the plaintiffs’ 
suit on the ground that it was competent to the late Zemindar Bommachi 
to make, and that he did make, a kift of the zemiudari in favour of his 
wife. At the time when the suit w'as filed, the plaintiff, a cousin of the 
late zemindar, was, in virtue of the custom admittedly prevailing in the 
family, entitled to succeed on his death, and now that Bommachi has died 
since the decree, he is the person entitled to actual possession if the gift 
in question is invalid. 

The sole c(ni tent ion on the hearing of this appeal before us was that the 
judge’s ruling as to the powers of disposition possessed by the late zemin- 
dar was wi'ong, tor the reason that the decision [301] of the Privy Council 
in Sartaj Kuan v. Dcoraj Kuari (1) was inapplicable in the circumstances 
of the case In that case, as in the present, the donor wdiose alienatic.n 
was challenged was the holder of an impMrtible estate and belonged to a 
family governed by the Mitakshara law. The alienation was challenged by 
the son w’ho, by the custom of primogeniture, was entitled to succeed 
on the donor’s death. The decision in that ease appears to me to 
amount to this. The proprietary or co-parceuary right ordinarily 
possessed by the son under the Mitakshara law does not exist except in 
conjunction with the right to partition; the existence of the proprietary 
right is the cause of the restriction on the father’s powers of alienation; 
therefore in the absence of a right to partition tliere is no restriction on the 
father’s powers of alienation. While it is allow' ed that an impartible 
estate held by one membei; of the family may, in a sense, be said to be the 
comiiKai property of the family and that for purposes of succession the estate 
may so be treated, the proposition that the withdrawal of the right of 
partition is consistent with the maintenance of a restraint upon alienation 
is denied. The Judicial Committee, as I read the judgment, disapprove 

(i) fo A. ^ 72 . 
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the doctrine stated in the passage fiom tlie jiulgment ot the Higli Court 
quoted on page 287 (Cf statement in Naraganti U ham m a gain v 
enhatachalapati Naganivaiu (1)) In conclu‘5Ujn their Lordships observe 
that “ it the eldest son, where the Mitakshaiu law prevails and there is 
the custom of primogeniture, does not become a eo-shaiei with his father 
in the estate, the malienabilit;\ of the estate depends upon custom w-hich 
must be piov^ed oi , it mav he in some cases, upon ihc nature ol the 
tenure 

The contention of the appellants’ vakil with regard to this decision 
was rested on certain featuies in the piesent case, which it is argued take 
it altogether out of the range ot the authoritv , and secondlv was din^cted 
to the evidence lelied on in pi oof of the custom ol iiiahenabihtv alleged to 
prevail in the family to w'hich the parties belong It was said and this 
IB a point strongly insisted upon, it would seem, in the Couit below, 
that the zemindar foi the time bemg was nothing more than a mana- 
ger not possessed of any piopiietarv interest in the zemindari T fully agree 
with the Subordinate Judge m his conclusion on this point There js 
[ 302 ] really no evidence in support of it except a doubtful phrase used by 
an amin in a report of some statement said to have been made by the 

claimant to the succession m 1816 (Exhibit A) Then it is said that the 

decision of the Judicial Committee must be taken as confined to the case 
of fathei and son, and that it does not follow from it that a brother entitled 
according to custom to succeed in virtue of seniority, is devoid ot a right 
to control alienations made by the zemindar for the time being. It 
appears to me, however that, while allowing the importance of the 
peculiar mode of succession m this case, we cannot put such a nairow 
construction on the judgment of the Judicial Committee The reasoning 
of the judgment indicates no intention to distinguish between the nghi . 
of a brothel and those of a son Otliertwise the case of Pcriasaini 

V Pc I tab arm (2) could hardly have been cited as it is in the judg- 

ment (sec fiage 285) Ti would certainly seem to be an anomaly 
to hold that the owner of an impartible zemindari having one son 
and a brother might make a free grant of his estate according to 
his ploasuie and so defeat the son’s right of succession, but that on 
his son’s death the power of disposition became subject to the control 
of hiB brother No doubt the sou is under certain circumstances in a 
less favourable position than the brothei ; but this is due to the operation 
of a peculiar lule of Hindu Law under which the lather is empowered to 
alienate property in order to satisfv debts which his son is equall> bound 
to dischaigc In the case supposed, that lule clearly would not apply, 
and the brothei ’s posBession of a right to restrain alienations, uncontroll- 
able by the son would be unaccounted for 

It remains to deal with the question whether a custom ot impartibi- 
lity IB proved by the evidence Tht‘ evidence clearlv shows that for many 
years the zemindari, which is an ancient one, has descended not to the 
eldest son of the last holder, but to the eldest nieuibei of the family. 
What is called ‘ dayadi pattam ’ lias prevailed (see especially Exhibit D). 
A pedigree w^as put in evidence, the a<5CurRcv of which is not disputed 
According to it the defendant Bommachi, who succeeded m 1875, was 
the eighth zemindar in sucfcession to the fisnl zemindai who died iii 
1814. It is obvious that with this peculiar descent the leigning zemin- 
dar is under great temptation to provide for his wife or [ 303 ] children 

(i) 4 M. 250, (266) • (2) s 1 A, 6j 
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Ift4 zeiniudari property. The fisal zemindar himself 

Dec. H* ^ widow and a daughter, but his successor left 

■ sons as also did the third in succession and the sixth and the eighth. 
AppiiL- fourth and fifth left widows. There is no evidence of an> alienution 

LATE these zemindars either in favour of sons, wives or daughters 

Civil. evidence in Exihibit XX of third witness tor defendants, page 197). 

The zemindari remains now as it was originally constituted. Not only 

18 M. is if show n tliat no alienations (except for temporary purposes) have been 
Z87^S made, but there is also proof of circumstances rendering it likely that 
alienations would, in the absence of a restricting custom, have been 
made. Tlu‘ appellants’ vakil relies on this evidence as satisfying tlie 
test laid doyvn by the Judicial Committee. In 1870, and for some 
years previously, Kamala Nayak, vy’ho had held the zernindari 
since 1827, was in pecuniary ditficulties. Loans had been raised, 
the zemindari had been leased out, and a sale had been threatened, 

In February 1870, the defendant Bommachi intervened to protest 

against an impending sale. His petition describes the zemindari 

as belonging to the dayadis in common (Exhibit Z). On the 

24th March 1870, an agreement yvas entered into betyveen Kamala 
Nayak, Bommachi, the defendant, and six other members of the family. 
Ponni Chainnaina, yvho in fact succeeded Kamala, yyas not a party to the 
agmement. His right to succeed hud been denied (see Exhibit P), but 
was established in the suit brought against him by the defendant Bom- 
machi. The Subordinate Judge remarks that the agreement of 1870 does 
not recite any custom and was an arrangement “ brought about for the 
first time and for a particular purpose.” The expressions about the 
zemindari in this and subsequent documents are referred by the Judge to 
the idea commonly prevalent at the time that the zemindar, for the time 
being, had only a life interest. The evidence of the witnesses called to 
prove the custom of alienability he treats in the same way. If, however, 
the conduct of the members of the family shows that tliey were under the 
belief that the zemindar, for the time being, was not competent to alienate 
the family property, that is clearly evidence in support of the alleged 
custom. Evidence shoyving that they guided themselves by a certain 
rule is evidence of their consciousness that this rule was obligatory. 
In this vieyv the agreement of 1870 is of tlie greatest importance. 
[804] Six days previously Kamala had, with the concurrence of his kins- 
men w^ho attested the document, execut^d a lease in favour of Adimulam 
Pillai and another. The agreement recites this fact and proceeds to make 
provision to guard the zemindari against danger in the future. It de- 
clares that none of the executants are for the next thirty years, the period 
of the lease, to pledge the zemindari property,, that bonds and other 
documents executed by any zemindar are to be attested by the adult 
members entitled to succeed, atid it provides that the dayadis shall, 
according to the original custom and mode of enjoyment of the zemindari, 
obtain the title of zemindar and exercise all powers one after the other 
according to seniority of age. The zemindari is described as common 
property. It is natural that Adimulam should, for his own security, 
have required the attestation of hi_8 lease by Kamala ’s immediate succes- 
sors. But the execution of this agreement was not required to protect 
Adimulam (see evidence of the twentieth witness for the defendant). It 
is not alleged that there^ was any fraud practised either upon Kamala 
or Bommachi in the execution ^of this agreement. (See Exhibit AA, 
deposition of Bommachi.) The object of it w’as clearly to protect the 
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^miadarl by reBtricting the powers of the reigning zemindar The |g 3 i 4 
acquiescence of Kamala Nayak and of his probable BuccesBors in such Dec. 14 
an arrangement is inconsistent with belief on their part that the zemin* ' 
dar, for the time being, might dispose of the zemmdari as he pleased. APPEL- 
UnleSB it was believed that the zemindar was not possessed of late 
absolute powers of alienation, it is not intelligible why care should Civil. 
have been taken to say that the admitted debts were binding on the 
zemmdari or why Kamala and Bommachi as his intended successor ig M 
should have consented to have their hands tied The object of this 2S7=5 
evidence is not impaired by the subsequent proceedings As already M.LJ. 
stated Bommachi Nayak succeeded Kamala on his death in 1871 and died 
in 1875 In 1870 the lessees brought a suit against Bommachi and the other 
members of the family As far as the lease was concerned the lessees fail- 
ed, but they obtained a decree for a larger sum found to be due to the plain- 
tiffs The judgment in that suit assumes that the Zemindar Kamala was not 
competent to make a valid alienation of the estate save for debts binding 
on the estate according to ordinary Hindu Law It was Bommachi ’s case 
that Kamala could not lawfully deal with anything but his life interest 
[306] in the propert;^ For payment of this sum provision was afterwards 
made by the execution of an instrument, dated May 188B, in favour of 
Arunachella who had taken an assignment of the decree In this instru- 
ment the zemmdari is described as “ belonging to us ” and the transaction 
is said to be entered into ** for the welfare of ourselves and of our zemin- 


dan ” The instrument is executed by Bommachi and five members of the 
family In addition to this evidence of the conduct of the family, there is 
the evidence of several witnesses including the plaintiffs themselves and 
other neighbouring zemindars who speak to the custom said to obtain among 
the Kambala Zemindars This evidence cannot be disregarded The Judge 
does not say he disbelieves the witnesses, but he appears to think the task 
of proving the custom a hopeless one He seems to have been greatly in- 
fluenced by a passage in Mayne’s Hindu Law, § 315 Against this evidence 
in support of the alleged custom really no evidence is adduced by the 
defendant The defendant Bommachi was not called, although a deposition 
made by him on previous occasions, which required explanation, was put in 
There is no explanation of his conduct with regard to the agreement in 
1870, or of his action in 1890 and 1891 in first making a gift in favour of 
his wife and daughter dealing \^iih the self-acquiied property only, then 
revoking it eight months later, ajid finally in November 1891 making a 
gift of the zemindari in favour of his wife (Exhibit VIII) It would 
appear from the issues framed and the judgment of the Subordinate Judge 
that, although the custom of inalienability w’as set up and insisted upon, 
more prominence was given to the contention that the zemindar, for the 
time being, was a mere manager and perhaps to other contentions which 
have now been abandoned Tins circumstance, coupled with the errone- 


ous idea entertained by the Judge as to the possibility of proving the 
alleged custom, may account for the cursory notice which the judgment 
gives of the evidence bearing on the question of custom In my opinion 
there is a body of evidence pointing to the conclusion that the zemindari 
has, for a long course of years, been treated as inalienable at the mere 
will of the reigning zemindal There is the peculiar mode of succession, 
and the fact that although occasions wei'e frequent on which alienations 
might have been expected, ik) absolqte alienation of an^ part of the estate 
is proved to have been made befoi'e l®0 There are admissions of the 
defendant Bommachi wholly [300] unexplained There is his conduct and 
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issfi the coi\duc*t of the other members of the family with reference to the agree- 
Dec. 14. i^ent of 1870 and to the suit of 1876 brought by Adimulam Piilai. Ag^in 

there is his conduct immediately preceding the gift now impugned. Added 

Appel- to all this, there is a mass of evidence given by witnesses who are in a pofli- 
LATE tion to know the facts and \\ho. with tlie exceptujn of those belonging to 
Civil, the family, are not said to be interested or untrustworthy. I think that 

the custom has been sufficiently proved and that the appeal ought, there- 

18 M. fore, to be allowed. 
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Before Sir Arthur J. H. CoUius, Chief Justice^ Mr. Justice 
Parker and Mr. Justice Suhraynania Ayyar. 


Esiioor Doss (Plaintiff), Appellant v. Vbnkatasubba Rau 

(Defendant), Despondent filth and ‘25th March, 1895.] 

Coufrnct Act — Act IX of 1872, Section 30 — Wagering contract — Contract for differencejt. 

A on various occasions, agreed to sell to B certain amounts of riovernment of 
India promissory notes, amounting in all to the nominal value of four and a 
quarter lakhs, for delivery on the following 30th of November. On the 28th of 
November, B agreed to soli to A Government of India promissory notes of the 
nominal value of four and a quarter lakhs for delivery on the 30th of November. 
A did iioi perform his contract to sell, and B now sued to recover, by way of 
damages, the difference between the prices at which A bad agreed to buy and 
sell It appeared that it bad been the intention of both plaintiff and defend- 
ant that no deliver)' should he made under the agreements, 'but lhat the 
differences only should be paid : 

Held, that the plaintiff was not entitled to recover, for the reason that the 
agreement sued on was void under Contract Act, Section 30, as being a gambling 
transaction 

IR., 30 B 83-7 Bom LR 385 ] 

Appeal under Tip tiers Patent, Section 15, against the decree of the 
High Court in the case of Eshoor Doss v. Venhatasnhha Bau already 
reported (1). 

[307] Mr IL V Chant, for appellant. 

Mr. E. Norton, for respondent 

JUDGMENT. 

f- 

CoLTJXs, C. J. — The only question to be decided in this appeal is 
what was the intention of the parties wlien they entered into the transac- 
tion in question. The appeal from the decision of Mr. Justice Davies was 
originally heard by the late Sir T. Muttusami Ayyar and Mr. Justice 
Best, and there was a difference of opinion between the two learned 
Judges as to the intention of the parties ht the time the contract w^aS 
entered into The plaintiff, a sow’car, alleges that he entered into a con- 
tract with the defendant to buy from him Government 4 per cent, paper, 
that it w'as ah honest commercial transaction, and that he expected the 
defendant to deliver to him the amount he bought, viz., Rs. 4,25,000 on 
the date named in the contract, and he would have been ready to pay for 
the same. The defendant, a retired vakil, 'on the other hand contends 

♦Letters Patent Appeal No. 60 of 1894. 

(i)r 17 M. 480. 
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that ,it was a gambling transaction, that neither he nor the plajntifE 18 K 
intended that any paper should be delivered, but tliat the diffeieuces onl> March 
should be paid. The law on this subject appears to bo clear that agree- 25. 

ments between buyers and sellers of shares and stocks, to pay or receive 

the diflPerences between their prices on one day and their prices on another Full 
day, are gaming and wagering transactions, and in India are void under Dench 

Section riO of the Contract Act 

Tlic plaintiff RajQ Eswara Doss was called on his own behalf and 
deposed that he in October and November 1891, through a bioker, had (f'3.)- 
bought the Government paper from the defendont to be delivered on the 
30th November 1891, that he also sold tlie defendant on the 28lh November 
Rs 4,25,000, and that therefore he claimed tlip difference in the price of 
the Government paper, the value of the paper being liighei on the day he 
sold than it was in October when he bought 

The plaintiff’s second witness was a Mr Deny, wdio described himself 
a stock-broker, be has had dealings in Government paper with both 
plaintiff and defendant, but he does not sa\ that he ever delivered any 
paper to eithei of tliem . lie savs there is a settling dH\ f(a completing 
transactions on the piinciple of a banking clearing house, be admits theie 
are many transactions in Government papei in winch no paper changes 
hands, and native dealers generally meet their contracts by asking the pur- 
chasers to take dehverv from soinebod\ else, and paying or leceiving the 
[ 308 ] difference or by selling back — that is their custom The plaintiff’s 
third witness was Venkatachella Chetti, a dealer in Government paper 
and a shopkeepei , he is largel\ indebted to plaintiff, lie had dealings 
with the defendant in Government paper and tried to obtain his diffeiences; 
he desenbes the methods employed in these transactions, he savs there 
is no intention at the time of purchase that Government notes should be 
actualh delivered or money paid, but at tlie time of settlement a letter 
IS given authoTizing the vendor to deliver to the purchaser and the pur- 
chaser to take from the vendor, he says he has bundles of such letters, 
he also says that, when phiintiff went to defendant’s place on the 30th 
November, be did not ask for deliveiy of the paper, but only for differ- 
ences It is worthy of remark that the plaintiff, who deals in many lakhs 
of Government paper, gives no instance iii which he either delivered or 
received Government paper, except on one single occasion just before lie 
brought this suit 

The defendant’s evidence was to the effect that the differences were 
only to be paid and no paper waS to be delivered, the plaintiff’s broker 
said plaintiff was a good man and would pay the differences, and he said 
the plaintiff had made similar enquiry about defendant 

The defendant’s second and third witnesses aie brokeis, and the third 
negotiated some of the plaintiff’s sales, and it appears from their evidence 
that gambling in Government paper is very common in Madras, one wit- 
ness savs it has been going on for twelve years, the entry in the contract 
of a date for delivery is meiely nominal and differences only are paid and 
received 

The evidence satisfies me that both plaintiff and defendant intended 
that differences only should be paid, and were perfectly aware that they 
were entering into a gambhijg transaction 

T would dismiSB this appeal and watli costs 

PAttKEii, J — The judgments of the leained Judges proceed on the 
basis that the intention must be mutual, and the only point on which 
they differ m opinion, is as to whether, at'the tune of making the contract, 
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the plaintiff regarded and intended it as a contract for the payment of 
differences only. That this was the intention of the defendant is not dis- 
puted, but it is urged that the plaintiff fully intended and was prepared to 
accept and deliver the Government paper if necessary. 

[ 809 ] It is contended that this case is exactly similar to Tod v. 
Lahhtnidas Purshotamdas (1). In that case as in this the contracts were 
in the usual mercantile form and were made through brokers, the principals 
not being brought into contact with each other at the time the contract 
was made. In the Bombay case, however, it was found that, though the 
transactions were highly speculative and usually cancelled one another, 
it was not proved to be the intention of both the contracting parties, under 
no circumstances, to call for and give delivery from or to each other. 

In the present case it is observable that the same broker acted for 
both parties and that, though they were not brought into contact at the 
time defendant contracted to sell Government paper to plaintiff, each had 
made enquiry beforehand of the broker, not whether the other would be 
able to deliver Government paper, but whether he would be able to pay 
differences. When, on November 28th, it was rumoured that defendant 
was in difficulties, plaintiff with others, who had bought paper from defend- 
ant, went to his office and asked not whether the paper would be forth- 
coming, but whether differences w^ould be paid. This was before the 
execution by plaintiff to defendant of a sale note for the amount bought. 
The evidence as to this conversation shows that it was never even 
suggested that defendant should perfonn his contract by the delivery of 
paper. The sole question discussed was the payment of differences. 
Defendant offered 8 annas premium, which plaintiff would not accept, and 
finally it w^as arranged by Vencatachella for plaintiff that the full amount 
of differences should be paid, but that six months' time should be given. 

Though plaintiff has been engaged in these transactions for a 
considerable time, there is evidence that he only passed paper on one single 
occasion. This was in 1892 about two months before the present suit was 
brought and after defendant had, by Exhibit B on Brd December 1891, 
repudiated his legal liability to pay the differences. In 1892 the plaintiff 
must of course have realized the importance of being able to show that 
paper did sometimes change hands at settling day in settlement of these 
transactions. 

I agree in the conclusion of the late Mr. Jiistice Muttusamf Ayyar 
-hat plaintiff fully understood the contract was for the payment of 
differences onlv. I would dismiss this appeal with costs. 

[ 310 ] SuBRAMA^riA Ayyar, J. — I also agree in the conclusion that 
the plaintiff fully under8t(X)d that the contract was for the payment of 
differences only. I have nothing to add to the reasons for this conclu- 
sion so fully stated by the late Mr. Justice Muttusami Ayyar or to the 
observations of Parker, J., in his judgment. The appeal fails and should 
be dismissed with costs. 

Brannon A Branson, attorneys for appellant. 

Wilson <t King, attorneys for respondent. 
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Edward Clarke (Defendant), Appellant v The Chairman, 

OoTACAMUND MUNICIPAL COUNCIL (Plaintiff), lleapondeiit * 

[1st, 2nd and 19th April, 1^5 ] 

DiStrut Mumetpahttes Act (Madras)— Act IV of 1884, Sections 47, 6^— Land tax— 
Land unappropriated io buddings. 

A Municipal Council under the Madras District Municipalities Act has no 
power to levy a lax on any land exceeding seven and-a-half per cent on the 
annual value of such land 

The meaning of the term " lands unappropriated to any building ” in Madras 
District Municipalities Act. Section 63, Clause (2) considered 

Second appeal against the decree of T Wier, District Judge of 
Coimbatore, in appeal suit No 33 of 1894, leversmg the decree of A F 
Elliot, Acting Subordinate Judge, of Nilgiiis, Ootacamund, in original suit 
No 67 of 1893 

The plaintiff, who was the Ootacamund ^luiiicipal Council, sued by 
its Chairman to recover Ks 559-14-0 alleged to be due from tlie defend- 
ant, in respect of three half years ending the 30th September 1893, on 
account of a tax imposed under the Madras Distiict Municipalities Act, 
Section 63, Clause (2) The defendant denied that the land in question 
was unappropriated to an\ [311] building, and claimed that he was only 
liable to assessment 111 lespect of his land under Sections 47 and 50. 

The Subordinate Judge held that the lands in question were not 
uuappropnated to any building within the meaning of 'the Act and dis- 
missed the suit 

The District Judge reveised the decree of the Coint of first instance 
and passed a decree as prayed, holding tliat the lands in question were 
unappropriated to any building, and that the imposition of the tax was 
not ultra vires As to the first point he expressed the opinion that the 
expression “ appropriated to buildings ” signified " set apart for the use 
and enjoyment of the building.” 

The defendant preferred this second appeal 

Mr G P Johnstone, for appellant 

Mr. J. O. Smith, for responihsnt. 
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JUDGMENT 


Collins, C J. — This is an appeal from a deciee passed by the 
District Judge of Coimbatore reversing a decree of the Acting Subordinate 
Judge (Mr Elliot) of Ootacamund. 

The suit was brought by the Chairman of the Municipal Council of 
Ootacamund against Mr. Edward Clarke, the owner of certain lands witli- 
in the mumcipal limits, called Bishopsdown and Belmont, for certain 
taxes levied under the authority of the Madras Act IV of 1804 

The mumcipal council on the 3rd of March 1892 resolved that a tax 
on ell lands unappropriated • to buildings be imposed according to area 
under Sectiori 63, Clause (2) of the above Act, and that it be fixed for 
1892-93 at Rs. 1-8-0 per acre or 4-76 pies per 80 square yards. The 

* Second Appeal No. ^73® of 1894. 
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189S council allege that about 248-83 acres of thfe defendant’s holding comes within 
April definition of land unappropriated to any building and therefore becomes 
19 ^ subject to the tax of lis. 1-8-0 per acre. 

Two questions arise: — (1) Has the Municipal Council power to levy 

Appel- hind exceeding per cent, on the annual value of such 

LATE land? (2) Is the defendant’s 248*83 acres unappropriated land within the 
Civil, meaning of Section 63, Clause (2)? 

The first question depends upon the construction of Act TV of 1884, 

18 M. 310. Sections 47 and 63, Clause (2). , 

Chapter III is headed “ taxes and tolls, and mode of realizing them,*’ 
and Section 47 enacts that the taxes and tolls to be levied, for the 
“ purposes of this Act, shall be as follows — Clause (ii). — “ A yearly tax 
on lands and buildings, not exceeding [312] 7^ per centum on the 
“ annual value of such lands and buildings.” Section 48 authorizes the 
council to raise funds with the approval of the Governor in Council from 
any of the sources mentioned in Section 47 at a rate or rates not exceeding 
those specified in Section 47. 

Section 50 enacts that, when th,e municipal council shall have 
determined, with the approval of the Governor in Council, to it‘vy any tax 
or tolls, it shall be notified in a particular manner and such tax or tolls 
shall be levied in the manner hereinafter provided. SecHon 63 is the 
section declaring how such ta;t or tolls shall be levied; it enacts that if 
the municipal council notify, under Section 50, that an annual tax shall 
be levied on buildings and lands, the chairman shall impose such tax at 
the rate specified in such notification on all buildings and lands, with 
certain exceptions immaterial to this case. 

Clause (2) states that ” in the case of any lands unappmpriated to 
” any building, or occupied b\ native huts, the chairman ma\ , subject to 
” the approval of the municipal council,’ imposes such tax at an annua! 
” rate, not exceeding annas four for every eight\ square yards, of such 
” lands, in lieu of the rate specified in the said notification.” 

It is contended by the plaintiff that Clause (2) authorizes the chair- 
man to impose a tax of annas four for every 80 square yards amounting, 
it is said, to over Ks. 15 per acre on all lands unappnjpriated to any 
building, or occupied by native huts, even though the sum levied be 
far in excess of the sum to be levied under the authority of Section 47, 
Clause (ii). 

I think this contention cannot be .supported. Section 47 limits the 
yearly tax on lands and buildings to 7J per centum on the annual value 
of such lands and buildings. No land, therefore, can be taxed beyond 7^ 
per cent, on the annual value of such land. 

In Section 63, Clause (i), the tax is to be levied on buildings and 
lands (the words used in Section 47 are lands and buildings) and such 
tax shall be imposed at the rate specified in the notification under 
Section 50. 

Sub-section (2) deals with lands unappropriated to any building, or 
occupied by native huts, but the words in Section 47 are large enough to 
include all land in the municipality. It may bo that sub-Seetion (2) was 
drafted for the purpose of enabling the municipality to deal with the waste 
land in the municipality in the [818] occupation of persons not being 
owners thereof, and the w^ords ‘‘ or occupied by native hutd ” lend some 
colour to the suggestion; it is to be observed, that Section 64 enacts 
that the tax imposed under Seetjon 63 shall be payable by the owners of 
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such " buildingfi and lands ” using the avoids m Section 63, Clause (1), 
and omitting the description in Clause (2) 

It would be unreasonable to bold that it was the intention of the 
legislature, after enacting that a tax should be levied on lands and build- 
ings not exceeding per cent on then annual value, to allow the chair- 
man of the municipality to tax lands at a late greatly exceeding the amount 
provided for in Section 47 If the chaiiTiian taxes what is termed “ lands 
unappropriated to any building, or occupied by native huts ” he is 
controlled by Section 47 and m wdiatever sum he assesses the amount of 
t(ie tax, such tax must not exceed the amount specified in Section 47 

It w^as stated at the bar that Clause (2) ot Section 63 remained a dead 
letter as far as the Ootacamund Municipality was concerned toi many 
year’s and it would seem that toiTuei chairmen exercised a wisi* discretion 
in forbearing to put in force a section which undoubtedly is very dithcuH 
to construe consistently with the plain intention of the legislature as 
evidenced by Section 47 

1 am of opinion that the action ot the municipality in taxing the 
lands of the defendant in the manner described in the plaint was ultra 
vnetf 

This finding is sufficient to dispose ol the apjaal and lendeis it un- 
necessary to consider the second ground, but 1 must not be taken to agree 
wdth the J)istrict Judge in his construction ot the words ‘ lands unappro- 
priated to any building ” 

This appeal must be allowed and the decree ot the District Judge set 
aside and that of the Suboidinate Judge rostra ed and the lespondcnt 
must pay the appellanj: his costs ui this and the Lower Appellate Couit 

Best, J — The question toi decision in this appi‘al is whethei the 
District Judge of Coimbatore is light m lurlding the lands in question to be 
“ unappropriated to any budding ” and consequentlv liable to he taxed 
under Clause (2) of Section 63 of the District Municipalities Act No IV 
of 1884 (Madras) 

Section 47 ot the Act states what “ tlu* taxes and tolls to be levied, 
“ for the purposes of this Act, shall be ’ and among them is (Clause (ii) ) 
“ a yearly tax on lands and buildings nr.t exceeding [ 314 ] 7^ per centum 
*' on the annual value of such lands and buddings ’ Section 48 authorizes 
the municipal council “ vMth the approval of the (iovernor in C'ouncil 
to laise funds for fhe purposes of the Act horn all oi any one or more ot 
the sources befoie mentioned, yt a late oi uites not I'xceedmg those 
specified un the last pieceding section Section .rO provides for notifi- 
cation of the rates at which such taxes oi lolls are to he levied, and also 
directs that they “ shall be levied in the manner hereinafter provided,” 
7 c,, in Section 63, Clause (1), which is as follows* — ” If the municipal 
" council notify, under Section uO, that an .innual tax shall be levied on 
“ buildings and lands m the municipality, the chairman shall impose such 
" tax at the rate specified in such notification, on all buildings and lands, 
*' excepting lighthouses, public files, wliaips, “ jetties,” and certain 
other buildingQ and places set apart foi charitable or religious purposes with 
which the present appeal is in no way concerned. 

Clause (2) of the same section is as follows — ‘ In the case of any 
** lands unappropriated to aYiy building, or occupied by native huts, the 
** chairnian may, subject to the approval of the municipal council, impose 
such tax ^it an annual rate, not exceediug annas foui* for every eighty 
** square yards of such lands, in lieu of,, the rate specified in such notific'i- 
“tion.” 
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No doubt, as observed by the Judge, the tax to be imposed under 
this last clause is directed to be in lieu of the rate to be specified in the 
notification issued under Section 50, but that circumstance does not 
warrant the conclusion that it ma> be in excess of the 7^ per centum 
on the annual value which is the maximum fixed by Clause (ii) of 
Section 47, 

Clause (2) of Section 63 appears to have been intended for mitigation 
of the tax on small holdings. It gives power to the chairman, with the 
approval of the municipal council, to impose on lands '' unappropriated 
to any building, or occupied hy native huts,'' a tax at a rate different 
from that sanctioned by Government as the ordinary rate to be charged 
on lands and buildings wdthin the municipal limits. In this connection 
it is to be remarked that the remaining Clause (3) of the same section 
directs that “ the chairman shall exempt from tax under this section any 
building or land, the annual value w^hereof is less than rupees six if it be 
“ the owner’s sole property liable to tax under this Act.” 

[ 816 ] It is unreasonable to suppose that it was intended to confer 
on the chairman and councillors without the sanction of Government 
(such sanction not being provided for in Clause (2) of Section 63) the 
power of assessing lands at a higher rate than that sanctioned by the 
Governor in Council under Section 48 which happens in the case of the 
Ootacamund Municipality, the respondent m the present case to be 
the maximum rate chargeable under the Act, namely, 7J per cent. 

If the above view of Clause (2) of Section 63 is correct, as I think 
it is, it is not very material for the purposes of taxation under the Act 
whether the plaint lands are held to be, or not to be, ” appropriated 
to the houses to which they respectively belong; for, under Clause (1) of 
the same section, both buildings and lands are chargeable wdth the tax 
at the rate notified under Section 50, which, as already observed, is in 
this particular municipality the highest possible under the Act. Jlut 
in my opinion, the land which forms the compound of a house and is let 
with the house when the house is lei, is appropriated to that house, and 
the mere fact of the owner obtaining profit therefrom by selling laterite 
and granite quarried from such land, or the milk of cattle grazed thereon, 
or fireuood obtained from trees grown on the land, does not render the 
land unappropriated to the building; nor will the fact of a portion of the 
land being planted with tea necessarily make it land unappropriated to 
the house. In the present case, however, it is admitted that 15 acres of 
the Belmont ))ro])erty, wdiich is cultivate'd with tea are reserved when the 
house is lei; and of the Bishopsdown property, some 5 acres are admit- 
tedly leased to tenants separatel} . These portions may be held to be 
no longer appropriated to the buildings called respectively ‘ Belmont ’ and 
' Bishopsdo\Nn,' but the other lands cannot be so considered merely 
because, instead of using them as pleasure grounds, the owner utilizes 
them for the purpose of grazing cattle, &c., with a view to pecuniary 
profit. If, in consequence of the profit thus derived, the annual value 
of the lands is enhanced, it is open to the municipality to assess the land 
at such enhanced value, but that is no reason for taxing it under Clause 
(2) of Section 63 at a rate higher than is permissible under the Act. 

I would therefore allow^ this appeal, and, setting aside the decree of 
the Lower Apyiollate Court, restore that of the Court of [ 816 ] First 
Instance, and direct the plaintiff to pay defendant’s costs throughout. 
Barclay, Morgan i Orr, Attorneys for respondent. 
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APPELLATE CIVIL 

Before Mr Jvattce Best and Mi Justice Subramania Ayyar 


PuLLAMMA {Defendant No 6), Appellant v 
Pradosham and others {Plaintiff's Heirs and Defendants Nos 7, 

8 and 9), Respondents * 

[14th and 19th February, 1895.] 

Crcil Procedure Code — Act XIV of 1882, Sections 280 lo 283 — Limitation Acl--Ait XV 
of 1877, Schedule //, Article 11 — Mortgage 

Land having been granted to several persons jointly, disputes arose among 
them with reference to its allotment The disputes having been settled by arbi- 
tration, one of the grantees sold his share to the plaintiff Before the arbitra- 
tion, another of the grantees mortgaged 7 acres of the land to A, who did not 
become a party to the arbitration A subsequently obtained a decree on his 
mortgage and proceeded to execute it by attachment The plaintiff intervened in 
execution, but in 1884 the Court passed an order stating that the plaintiff's land 
was not attached, and in fact his possession then remained undisturlied A 
subsequently executed his decree and purchased the land brought to sale by the 
Court The plaintiff's possession was disturbed under colour of this purchase, 
and he now sued in 1889 to recover the land sold to him 

Held, (i) that the order of the 1st of March 1884 was not an order within the 
meaning of, Civil Procedure Code, Section 283, and accordingly that the suit was 
not barred b> the one year's rule of limitation , 

(2) that the plaintiff’s vendor had, after the arbitiatioii, a good title against 
both A and his mortgagor, and that the plaintiff was entitled to recover. 

[D., 29 M 225=16 ML J Uof 

Second appeal against the decree of G T. Mackenzie, Listuet 
Judge of Kistna, m appeal suit No 546 of 1891, affirming the deciee of 
0 V Nanjundayya, District MunSif of Masulipatam, m original suit No. 
685 of 1889 

Suit to recover certain land Certain peisons, including the plaintiff’s 
vendor and defendant No 5, had certain lands allotted to them and 
disputes arose among ihem with legaid to the allotment. During the 
Continuance of these disputes defendant [ 317 ] No 5 moitgaged 7 acies 
and 76 cents to defendant No 7 After tlie disputes had been composed 
and a settlement made by arbitration between the allottees, one •of them 
sold to the plaintifl Ins share including the land in question in this suit 
Subsequent! V delendant No 7 obtained a deciee on his moitg.ige and 
proceeded to execute it by attaclrtnent The plaintiff inteivened claiming 
that the pioperty attached belonged to him, and the Court, thereupon, 
made an order, dated 1st March 1884, filed in the suit a$ Exlubit I, stating 
that the land of the plaintiff was not attached; and the possession of the 
plaintiff was not disturbed Subsequently, however, defendant No 7 
brought certain lands to &ale m execution of his decree, became himself Hie 
purphaser, and sold the lands purchased by him to defendants Nos. 8 and 
9 These persons together with defendant No 6 alleged to be then- 
tenant ousted the plaintiff inducing his tenants to take part against him. 

The District Munsif passed a decree for the plaintiff and his decree 
was affirmed by the District Judge 

Defendant No 6 preferred this second appeal 

Narayana Ran, for appellant 

Pattabhirama Ayyar, for respondents Nos 4 and 5 


^ Second Appeal No!* 799 of 1893. 
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JUDGMENT. 

Burra Surya Narayana, the fifth defendant, one Thamma Narasim- 
inan and certain others jointly applied to the revenue authorities and 
obtained from them some waste lands wjiich belonged to the Government. 
They proceeded to make a division of the property. But disputes having 
arisen among them they submitted their differences to the arbitration of 
Mr. Koralla Subrayudu, a Deputy Collector. According to the settlement 
made by this officer, the lands in question, 7*76 acres, were allotted (with 
other lands) to the sliare of the said Thamma Narasimman, who sold the 
share thus obtained by him to the plaintiff. The plaintiff, however, 
failed to get possession. He brought a suit in 1882 against the fifth 
defendant and others, got a decree in his favour, obtained possession of 
the lands and leased them to first and second defendants. 

The fifth defendant, under whom the other defendants claim, as will 
presently appear, had, however, mortgaged to the seventh defendant the 
lands in question before the submission to arbitration referred to above, 
and the seventh defendant was not a party either to the settlement by the 
Deput;y Collector or to the suit of 1882 just alluded to. 

[818] In 1888 the Seventh defendant sued the fifth defendant upon 
his mortgage, got a decree and caused the lands in dispute to be sold 
for his decree debt and himself purchased them at 4hat sale, and 
subsequently sold them to eighth and ninth defendants. The sixth 
defendant, claiming through the eighth and ninth defendants, ousted the 
plaintiff from the lands in collusion with fi^st and second defendants. 
Hence this suit. 

It should be observed that no attempt is made b} the defendants tc 
impeach the partition made under the Deputy Collector’s award on the 
ground of any fraud or collusion to the prejudice of the mortgagee, tiie 
seventh defendant, or any other party. 

The Lower Appellate CouH. gave plaintiff a decree holding in Substance, 
that the seventh defendant had no right to proceed against the property, 
in question, since it was allotted on partition to the plaintiff’s vendor, 
Thamma Narasimman. The sixth defendant appeals, and it has been 
argued before us on his behalf that the decision of the Courts below iS 
wrong. “^But \ve are unable to accept this contention. 

At the time the fifth defendant mortgaged the 7-76 acres in question 
he had no specific or exclusive right to them. He then possessed but an 
undivided interest in the whole of the lands granted to him and others 
jointly, including those in dispute and the mortgage made by him 
was clearly subject to the conditions and liabilities which at the date 
of the transaction affected his undivided interest in the property mort- 
gaged. 

It is quite clear that each and every one of the person^, who held such 
undivided interest, was entitled to claim- a division and obtain bis share 
of the common property free from any incumbrances created by any 
of the other co-owners, provided, of course, no fraud was committed in 
obtaining the share. The general principles applicable to the question 
under consideration are thus stated in DomaUs Civil Law, Section 1671, 
cited by Dr. Rash Behari Ghose in his work on mortgages. If in an 
** estate belonging in common, without any division or partition, to two 
** or more persons, such as eo-partn(*rs, co-heirs or others, one of them 
“has mortgaged to his creditor ^ either all his estate or the right which 
“ he had to that estate, this creditor will have his piortgage upon the 
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“ undivided portion of his debtor kb long as the estate shall remain 
in common But after the partition, the light ot this debtor being limited 
to the portion that has fallen to his lot, the mortgage of his creditor 
“ [ 319 ] Will be also limited to the same. Bor, although before the parti- 
tion, the whole estate was subject to the mortgage for the undivided 
“ portion of the debtor, and though a right which is acquired cannot be 
“ diminished, yet seeing the debtor had not a simple and immutable light 
of enjoying his share of the estate always undivided, but that his right 
implied the condition of a liberty to all the proprietors to come to a 
“ partition in order to assign to every one a portion that might be wliolly 
“ and entirely his own, the mortgage which waS only an accessoiN to the 
“ d^tor’s right, implied likewise the same condition and affected only 
" that which should fall to the debtor’s share, the poitions of the ollieis 
remaining free to them But, if in the paitition theie was aii> fiaiid 
“ committed, the creditor might procure a redress ot whaf haS been done 
“ to his prejudice.” 

This is the view adopted by the Piivy Council in BijpKufli Lall v. 
Ramoodeen Choivdry (1) and followed by Macpheisoii and Beveiley, JJ . 
in Hem Chunder Ghose v Thaho Mont Debt (2), a case \eiv similar to the 
present The Lower Couits were therefore light m liohliiig that the 
plaintiff’s vendor, by the partition made undei the settlement of the 
Deputy Collector, obtained a good and valid title to the lands in question 
not only against the fifth defendant but also against the seventh defend- 
ant, his moitgagee 

Another point laised by the appellant is that the plaintiff is precluded 
from maintaining this suit by leason of the older (Exhibit I) of i\v' 
District Munsif, dated the Ist March 1884, passed on a churn petition 
filed by the plaintiff on an attachment made in execution of the dccriM' 
obtained by seventh defendant against fifth defendant in original suit No 
1027 of 1883 This contention also is unsustainable The findings of 
the Lower Appellate Court in the present litigation are no doubt that the 
disputed lands were in fact attached and sold in execution of that deciee 
The Older relied on by appellant merely savs ” there is nothing to show 
that the petitioner’s lands have been attached ” It does not appear to 
have .been an order passed after investigation as required b\ Section 278 
of the Code of Civil Procedure Consequently, iL is not an order vMthin the 
meaning of Section 283 to wdnch the limitation of one year is applicable 
Cf — Chandra Bhusan Gangopadhya v Ram Kanth Banerp (3) 

[ 320 ] It w^as next argued that the plaintiff’s vendor Thamma Narasim- 
man stood by and allowed the fifth defendant to deal with the lands in 
question as his own exclusive propei’ty and that plaintiff is consequently 
©stopped from questioning the mortgage toi the seventli defendant or the 
proceedings taken to enforce it This point is taken for the first time in 
the argument in second appeal and without any materials wli at soever on 
the record to support it Under these circumstances we cannot permit 
such a contention to be taken at this stage. 

We dismiss this appeal with costs. 


(i) I I.A io6 (2) 20 C * 533 
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APPE1.LATE CIVIL. 

Before Mr. Justice Shepherd and Mr. Justice Best. 


Oru and others (Plaintiffs), Appellants v. Kaman Chetti and others 
(Defendants), Respondents.^ [20th, 23rd and 24th October, 1893 
and 4th May and 6th November, 1894 and 1st May, 1895.] 

Easement by custom — 14 ^’ater rights — Landlord and tenant. 

The plaintiffs were lessees from a zemindar of his entire zemmdari and were 
in occupation of lands depending for irrigation on a tank into which a natural 
stream emptied itself. The defendants were tenants in the zemindari, holding 
(under a lease prior to that of the plaintiffs) land supplied with water an 
irrigation channel from the stream. The defendants erected a dam across the 
stream when it was low, and this had the effect of diverting all the water into 
the irrigation channel supplying their land. In a suit for an injunction that the 
dam be removed, the Lower Appellate Court upheld a plea by the defendants 
that the dam had been erected in exercise of an established customary right of 
easement : 

Held, that the customary easement asserted by the defendants was not un- 
reasonable, and was enforceable by them against the lessees of the zemindar. 

Second appeal against the decree of P. Narayanasaini Ayyar# 
Subordinate Judge of Madura, West, in appeal suit No. 337 of 1891, 
reverbing the decree of S. Dorasami Ayyangar, District Munsif of Siva- 
ganga, in original suit No. 15 of 1890 

Suit by the plaintiffs for the removal of a dam placed by the defend- 
ants across the Palar river. This river rises in the Karan- [ 321 ] damalai 
hills, and, after flowing through certain Government villages, enters the 
Sivuganga zemindari, and ultimately empties itself into the tank of the 
village of Tirupatore, an ay an village in the zemindari. The defendants 
were in possession under a lease from the zemindar of the village of 
Surakudi, which did not abut on the river, but was irrigated by a channel 
from it, and claimed to be entitled by right of customary easement to 
erect the dam complained of. The plaintiffs were the lessees of the entire 
zemindari under a lease subsequent in date to that last mentioned, and 
they complained that the defendants’ dam interfered with their supply of 
water. 

The District Munsif passed a decree as prayed. On appeal the 
Subordinate Judge reversed this decree and dismissed the suit. With 
reference to the objection that as tenants of the zemindar, the defendants 
were not entitled to set up a right of easement as againbt either him or 
his representatives the Subordinate Judge in paragiaph 11 of his 
judgment, which is referred to by the High Court* made the following 
observations : — 

“ The next question is, whether thib is also a customary easement, 
This is one of those customary rights of easement which the villagers of 
“ Surakudi have acquired under Section 18 of the Easements Act. The 
“ District Munsif ib wrong in considering that this is unreasonable user. 
“ It is reasonable with reference to the evidence in the case. He has quoted 
“ Mathura Naikin v. Esu Naikin (1). That case refers to adoptions by 
dancing girls. It was dissented from in Verfku v. Mahalinga (2). Neither 
case ib applicable, in my opinion, to this suit. This easement refers 
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JUDGMENT 

Appellants are the lessees of the zemmdari of Sivaganga in the dis- 
trict of Madura and respondents are the prior lessees of a village in tliat 
zemindari called Surakudi There is a river called Palar, viliich rises in 
the Karandamalai hills in the district and runs, first, through a number 
of Government villages and feeds the tanks situated therein. It then 
enters the zemmdari and, after feeding a number of tanks through siip- 
ply-cliannels, empties itself into tlie tank of the Tirupatore village 

Appellants represent the villages whicli depend for their irrigation on 
the Tirupatore tank, and respondents represent the Suraklidi village In 
November 1088, respondents put up a sand dam across the river, 94 yards 
m length, 1 yard in width and | yard in height at the spot E in the plan 
and thereby diverted all the water flowing down the river Palar into their 
supply-channel C, diminishing thereby the quantity which would otherwise 
be available for the Tirupatore tank 

Hence this litigation The appellants’ case is that respondents have 
no right to put up a sand dam across the river, that they are entitled to 
take into their channel C only so much water as naturally flows into it 
from the nver, and that there is a masonry calingula at the head of the 
channel C to regulate the supply from the river 

Appellants prayed in their plaint that respondents might be directed 
to remove the sand dam at their own cost, and further to pay to plaintiffs 
Rs 1,143, with interest thereon, as compensation for the loss sustained 
by them in fasli 1290 and subsequent mesne profits 

For respondents it is contended (i) Jihat they have a right to put up 
the sand dam in question, and that such right is their natural right, 
they urge further (ii) that it is customary for owners of channels supplied 
by the river Palar and other rivers in the district to put up dams whenever 
the rivers run low and to divert the water into their channels; (lii) that, 
otherwise, no water will flow into those channels; (iv) that thev used to 
put up such dams across the river Palar for more than twenty years and 
[823] divert the water into their channel; (v) that the dimensions of the 
dam are not correctly stated in the plaint, and (vi) that appellants have 
sustained no damage as alleged 

Six issues were tried in this case, the first three as to the right to put 
up the dam at E in the plan and to divert the river water into channel 
C, the lourth relating to the dimensions of the dam, and the fifth and 
sixth referring to^the damages alleged to have been Sustained by appellants 

(I) I I. A 364 (3^5)^ ' (2) 7 MHCR 60. 


not only to the parties but also to the raiyats of the village. The right 
to the enjoyment does not vest exclusively between the zemindar and 
** the lessees The District Munsif is not correct in saying So There are 
the raiyats of the village who are permanent occupancy tenants, and who 
" are entitled to the soil subject to payment of tirwa Their right to the 
“ tank channel and the flow of water is co-extensive with that of the 
“ zemindar, and there is no unity of interest in him (Madras Railway Co 
V Zemindar of Carvafenagorum (1) In Kristna Aifyan v Vencatachella 
“ Mudali (2), the interest of the tenant in insisting [322] upon the condi- 
“ tion of the supply of irrigation, as it had existed before, was confirmed ” 
The plaintiff preferred his second appeal. 

Mr. K Brown and Tiruvenhatachariar, for appellants, 

Svhramania, Ayyar, for respondents 
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The District Munsif considered that, as lower riparian owners, 
appellants had the natural right to the flow of the stream from the Ealar 
into the Tirupatqre tank without diminution, and that respondents had no 
right by custom or prescription to throw up a dam at E and divert the 
water into channel C when the river was low. He found that the damages 
sustained by appellants amounted to Rs. 150 and accordingly decreed 
payment of that amount by respondents. He also directed respondents 
to remove the dam. 

Respondents appealed from this decision. On appeal tjie Subordi- 
nate Judge came to the conclusion that by custom and user as of right 
for more than twenty jears, respondents had acquired a right to put up a 
dam of tlie kind mentioned in the plaint, and, reversing the decree of tlie 
District Munsif, dismissed appellants’ suit with costs. 

From this decree appellants (plaintiffs) have preferred this second 
appeal. 

The first objection taken to the decree of the Lower Appellate Court 
18 that the Subordinate Judge has virtually resettled the issues and has 
omitted to come to a finding on the first issue. That isSue raises the 
question whether the river Palar empties itself into the Tirupatore tank 
and whether plaintiffs have a right to the uninterrupted flow of the water 
of the said river into their tank. Refennng to the undisputed fact that 
the river falls into the Tirupatpre tank and flows over lands in Tirupatore, 
and to the rule of law as to the natural right of a lower riparian owner, 
the District Munsif determined the issue in the affirmative . In noting 
the points for determination on appeal in paragraph 5 of his judgment, 
the Subordinate Judge did not allude to the natural right of riparian 
owners. He evidently presumed that the river is a natural stream, and 
that the decision must depend mainly on the customary and prescriptive 
right set up by respondents. There [324] is Sufficient ground for the 
presumption. The plaint does not describe the river as being an 
artificial water course. A natural stream is one which has a natural 
source and flows in a natural channel; such is the case of the Palar. It 
has its source in a hill and flows down in a defined natural channel till it 
falls into the Tirupatore tank. There is no suggestion in the plaint that 
any person had anything to do either with the creation of the Supply of 
water at its source or with its flow in a defined channel. On the other 
hand, there is an admission in the plaint that respondents are entitled to 
so much of the river water as may naturally flow into their supply-channel 
C, In Miner v. Gilmour ( 1 ), Lord Kingsdown has explained the law on 
this point in these terms: — “ By the general law applicable to running 
“ streams, every riparian proprietor has a right to what may be called 
“ the ordinary use of the water flowing past his land; for instance, to 
t* the reasonable use of the water for his domestic purposes and for his 
‘‘ cattle, and this without regard to the effect which such use may have 
'' in case of a deficiency upon proprietors lower down the stream. But, 
further, he has a right to the use of it for any purpose or what may 
“ be deemed the extraordinary use of it, provided that he doe^ not thereby 
‘‘ interfere with rights of other proprietors either above or below him. 
“ Subject to this condition, he may dam up the stream for the* purpose 
“ of a mill, or divert the water for the purpose of irrigation;^ but he has 
“ no right to interrupt the regular flow of the stream, if he thereby inter- 
“ feres with tjie lawful uSe of the water by other proprietors and inflicts 

(i) 12 Moor. P.C. 131. 
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up^n them a sensible injury.'* As to what is a reasonable, though 
extraordinary use, Lord Cairns propounded the law on the subject in 
Swindon Waterworks Company v. Wills and Berks Canal Navigation 
Company (1) “ Undoubtedly the lower riparian owner is entitled to the 

accustomed flow of the water for the ordinary purposes foi which he can 
use the water, that is quite consistent with the right of the upper 
owner to use the water for all ordinary purposes, namelyi as has been 
said ad lavandum et ad potandum, whatever portion of the water may 
thereby be exhausted and may cease to come down by reason of tliat 
use But, further, there are uses no doubt to which the water ma> be 
put by the upper owner, namely, uses connected wnth the tenement 
“ [ 326 ] the upper owner Under certain circumstances, and provided 
no material injury is done, the water may be used and may be diverted 
“ foi a tune by the upper owner for the purpose of irrigation 
" Whether such .i use is a reasonable use would depend, at all events, 
in some degree, on the magnitude of the stream from which the deduc- 
tion was made for this purpose over and above the oidmary use of the 
" water 

We see no reason to think that the Suboidinate Judge intended not 
to adopt the finding of the District Munsif on the first issue The sub- 
stantial question, therefore, iS that laised by the second and third issues, 
VIZ , whether the custoinaiv light and tlie easement -set up by lespondents 
are established 

As regards the second issue, the Subordinate Judge explains it as 
raising foi determination two subsidiary questions viz , (i) wdiethei there 
has been a usage of throwing a temporary sand dam across tlie iiver 
Palar, so as to divert the river water into the channel C as alleged by les- 
pondents, and (ii) whether there has been a similai usage with reference 
to other channels above and below the channel irrigating Surakudi 

We see no reason to think that, aS argued on appellants’ behalf, the 
framing of the issue is substantially defective It sufficiently directs the 
attention of the parties to the question of usage as the foundation of a 
right of easement controlling the natural right of a lower riparian owner 

We are of opinion that due regard was had to the distinction between 
custom as the source of an easement, and an easement as a distinct light 
in itself An easement is a right existing in a particular individual, in 
respect of his land, whilst custom is a usage attached to a locality 
Thougli a customarv light belongs^ to no individual in particular, yet it is 
capable of being enjoyed by all those who for the time being own land in 
the locality to which the right attaches The distinction is explained in 
Mounsey v lamay (2), and the rule of law is that if a custom is Shown to 
exist under which individuals of a class may obtain independent rights m 
respect of their land which would be easements if acquired by grant or 
prescription, those riglits are nevertheless easements, though acquired hy 
reason of the custom. 

[ 826 ] On the question of custom or usage, the District Munsif found 
that it was not proved, but the Subordinate Judge, aftei discussing the 
evidence, both oral and documentary, relied on by both sides, comeS to 
the conclusion that it is well established His finding is' that the usage 
IS proved to have existed ini respondents' village from before 1038, and 
that a similar usage has been proved to prevail in regard to thirty chan- 
nels having dams across the Palar river, permanent or temporary, for 

(i) L R 7 H L 697 ^ (2) 3 H & C 4ft6 
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irrigating lands in some thirty villages This is a finding of fact which we 
must accept in second appeal. Several objections are urged against the 
finding on appellants’ behalf, and we proceed to consider them. 

The first objection is that the lands in Surakudi do not abut on ths 
river Palar, and are not, therefore, riparian lands. The Subordinate Judge 
does not rest his decision on natural rights, which respondents, as riparian 
owners, possess, but on the right of easement founded on custom and user 
for more than twenty years. 

The second objection is that the custom found by the Subordinate 
Judge is unreasonable,* since the right claimed is a right to obstruct the 
whole stream. It is not unusual in this country for each of those who 
own lands adjacent to streams depending upon them for irrigation to take 
water by turns either for a certain number of days or hours. The Subor- 
dinate Judge observes that the evidence shows that even when the dam 
is put up, water oozes through it and flows down the stream beyond the 
dam to the height of half a yard, and that the user is reasonable with 
reference to the evidence in this case. Even assuming that such user is 
not an incident of the natural right of a riparian owner, it cannot be treated 
as unreasonable as an incident of the right of easement based on custom 
and long user. It is quite possible that the villages depending for irrigation 
on the river Palar came under cultivation in times past subject to the 
custom. 

The remark of the Subordinate Judge that there are two oalingulas 
across the river so as to obstruct the whole stream when it is low is not 
without significance. 

The third objection taken for the appellants is that the custom is 
indefinite, and that the Subordinate Judge has recorded no finding as to 
the dimensions of the dam. But he observes that appellants denied res- 
pondents’ right to put up a dam at all, and did not take any objection to 
the dimensions of the dam mentioned in the plaint, and considers that 
no finding is necessary. [887] It' appears, however, that the fourth 
issue was recorded and the question was thereby distinctly raised. The 
Subordinate Judge must be requested to submit a finding on the fourth 
issue. 

Another objection is that as tenants of the zemindar, respondents are 
not entitled to set up a right of easement by custom. The Subordinate 
Judge has dealt with this objection in paragraph 11 of his judgment, 
and we consider that he has properly disallowed it. 

There is nothing in the Easements Act to invalidate customary ease- 
ments and we are of opinion that the decision of the Subordinate Judge 
is right except as regards the fourth issue. 

Before finally disposing of this second appeal, we shall call upon him 
to submit a finding on the fourth issue upon the evidence on record within 
six weeks from the date of receipt of this order, and seven days will be 
allowed for filing objections after the finding is posted in this Court. 

[In compliance with the above order tjie Subordinate Judge sub- 
mitted a finding, which was not accepted. On his submitting a revised 
finding, the High Court passed a decree dismissing the suit with costs 
throughout. ] 
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SiVARAMAN CiiKTTi (Plaintiff), Appellant v Ibvram Sauer 
(Defendant), Respondent * [1st) and 25th April, 1895 ] 

foreign ludgment — Deirce "in absentem ” — 'lubnnssiou to lurudiciwn 

The plaintiff broiighl a sun m the I'lench Coiiri ,ii KaiiK.il ag.iinsi du- dcfend- 
anl, a Hrilisb snl.iccl, icsidun in Itinish India The d"fiiidain eiiiplincd a 
Vakil 111 defend ihe suit, lull on Ihe case coming on foi hearing llie \ aKd slated 
he bad no nislriiclioiis, and an ev-fia>le decrei was jiassid '\n .ii/|duMlion In ihe 
defendant 1328 ] tu have llie decree se» asiilc was held In he Ihik'-Imi i ed 'Ihe 
plaintiff now brought a suit on the judgment nf the l^Liich Court to recn\tr 
the amount decreed to him 

Field, that the suit was not maintainable for the reason that the decree had 
been passed against the defendant in absentem by a foreign Court, to ^vhlcil he 
had not submitted himself , 

Ftemble even if the foreign judgment had not htin entirely invalid as against 
the defendant, the British Court would have had junsdiclioii to disallow an item 
of claim allowed by the foreign Court on account of prospcctue damages which 
was unsupported by evidence 
[R.. J2 M 469-- 19 l\f L j 4b9-a Ind C as i9()] 

Second iip[)eal against the electee of V Simivahnchai lu, Subordinate 
Judge of Kumbakonain, in appeal suit No. 485 of 1893, modify ing the 
decree of A Kuppusami Ayyangar, Distiict Mun&it of Negapatam, in 
original suit No 77 oj 1H93 

The plaintiff sued to recover the sum of lls 1,262-15-9 upon the 
judgments of the French Couit at Karikal affirmed by the Court of Appeal 
at Pondicherry 

The Subordinate Judge stated the facts giving rise to this suit, as 
follows . — 

On the 12th August 1887, the plaintiff and anotliei living and tuul- 
ing in Karikal, a French port, chattered a native bug belonging to tbe 
“ defendant living at Nagore, a British Indian poit, ioi eair\ing eeitmn 
“ goods fiom Kaiikal to Moulmein Tin* vessel was, )K)\\(‘ver, all ached 
“ by the Fiench Coiiit at Kniikal at the instance of a thud paity altci 
“ plaintiff shipped Ins goods, and it could not, theiefore, h ave Kaiikal for 
“ Moulmein The plaintiff then cdiaitered anothei vessel at Karikal to 
“ whieh his goods iioin the o(h(‘r vessel weie leinoved Alter all tins \\ as 
“ done, he sued the defendant, British subject, in the Kaiikal Couit lor 
“ recovery of (i) loss sustained by him by reason of some of his goods being 
“ missing from the ffist vessel at the time of re-loading, and some damaged 
“ and broken while they were ti unshipped, (ii) the chaige of transhipping 
" goods from one vessel to the othei, and (in) loss sustained by him by the 
“ defendant not carrying his goods to the port of destination within the 
“ time appointed by the charter-party. He complained to the French Court 
“ that the defendant broke his contract and that he sustained the damages 
“ he sought to recover by that breach and obtained a decree ct parte for all 
the sums sued for by him The defendant appealing to the appeal 
“ tribunal in Pondicherry, that Court refused to interfere and confirmed 
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“ the judgment of the lower Court. He sued now in the District MunSif’s 
Court of Nega-f329] patam upon these foreign judgments to recover from 
defendant Rs. 1,262-15-9 being the aggregate of sums awarded by the 
French Court and all costs incurred in the two Courts of Karikal and 
“ Pondicherry.” 

The further facts of the case are stated sufficiently for the purpose of 
this report in the judgment of the High Court. 

The District Munsif passed a decree as prayed. On appeal the Sub- 
ordinate Judge held (i) that the Court of Karikal had jurisdiction over the 
suit, (ii) that the defendant was entitled to plead that the judgment pro- 
nounced by the foreign Court was wrong on the merits, (iii) that the 
foreign Court had passed a decree for Rs. 700 more than the defendant 
was liable to pay, and he modified tlie decree of the District Munsif 
accordingly. 

Tlie plaintiff preferred this second appeal, and the defendant took 
objection to the decree under Civil Procedure Code, Section 561. 
cnlidfaramaijifa Chetti, for appellant. 

Pattahhirama Ayyar, for respondent. 

JUDGMENT. 

Appellant sued the respondent in the District Munsif’^ Court at 
Negapatam for the recovery of Rs. 1,031-13-10 as due to him from res- 
pondent under a decree obtained by appellant m the French Court at 
Karikal. The District Munsif gave appellant a decree for the whole 
amount, but on the defendant’s appeal the Subordinate Judge modified 
the decree by disallowing the present appellant’s claim to a Bum of 
Rs. 700, which had been awarded as damages 

Hence the present appeal with regard to tliis sum of Rs. 700, while 
respondent has objected under Section 561 to the rest of the decree on the 
ground that the decree of Karikal Court was a nullity in consequence of 
its being passed against one who was a British subject over whom the 
French Court had no jurisdiction. 

First, as to the appeal, there can be no doubt that the Subordinate 
Judge was right in disallowing the Rs. 700 claimed as damages, which 
were altogether prospective at the time wlien the suit was instituted in 
the Karikal Court and as to which no evidence was adduced as to their 
having been actually incurred. The appeal must, therefore, be dismissed 
with costs in any caSe. 

The objection filed by respondent questions the validity of the entire 
decree as passed without jurisdiction against a foreigner, non-resident in 
French territory. 

[330] As observed in the recent judgment of the Privy Council in 
Gurudyal Singh v. Rajah of Faridkoic (1). ” Territorial jurisdiction at- 

” taches (with special exceptions) upon all persons either permanently 
or temporarily resident within the territory, while they are within it; 
“ but it does not follow them after they have withdrawn from it, and wfien 
” they are living in another independent country. It exists always as to 
” land within the territory and it may be exercised over moveables with- 
” in the territory; and, in questions of status or succession governed by 
” domicile, it may exist as to persons domiciled, or who, when living, were 
” domiciled within the territory. . . . *No territorial legislation can 

” give jurisdiction which any foreign Court ought to recognize against 
” foreigners, who owe no allegiance or obedience to the power which so 


(t) 21 f.A. 171=22 C. 222 , 
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legislates " Consequently, “ in a personal action . a decree 

pronounced in absentcni by a foreign Court, to the jurisdiction of which 
the defendant has not in any way submitted himself, is by Intema- 
“ tional Tiaw an absolute nullity 

The question for consideration in the present case, is, therefore, did 
the defendant submit himself to the jurisdiction of the French Courts? 
It appears that he employed a Vakil to defend the suit in the Court of 
First Instance, but on the case coming on for hearing the Vakil stated he 
had no instructions, and consequently a deciee was passed as prayed for 
by plaintiff apparently without any evidence being taken Subsequently, 
defendant applied to the French Courts to have the ex parte decree set 
aside and a decree to be given on the merits This application appears to 
have been acceded to but on the case coming on for hearing, the order 
so passed m defendant’s favour was set aside on the ground that the 
application was baired .is not having been made within eight days " of 
the notice of the decision 

The lesiilt is that the defendant had no hearing in the French Courts, 
and the mere fact of his having employed a Vakil is not sufficient to 
justify oiii holding that th6 deciee was not passed m ahsentern 

Had defendant been .il lowed a hearing and the case then decided 
against him, we should have held — following Kandofh Mammi v Abdu 
Kalandnn (1) and Fazal Sahu Khan v Gafar [ 331 ] Khan (2) — that 
having taken the chance of a judgment, in his favour, he could not now, 
when an .iction is brought against him on the judgment, take exception 
to the juusdiction, but on the facts of the present case we find that the 
defendant is not precluded fiom pleading wuint of jurisdiction in the 
French Court which passed the deci(‘c 

Allowing this objection ot the lesponderit, wc direct in supersession 
of the decree of both the Courts below that plaintiff’s suit be dismissed 
and that he do pay defendant’s (lespondent’s) costs throughout including 
the costs both of the appeal to this Couit and of the objections filed under 
Section 561 of the Code 
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Before Mr Justice Best and Mi Justice Suhraninnia Ayyai 


Thayar Ammal and others (Plaintiff), Appellants v 
liAKSHAMi Ammal and another (Defendants), Respondents * 

[28th March, and 18th April, 1895 ] 

Mortgage — Interest ‘post diem’ — Limitation Act — Act XV of 1877, Schedule II, Arti- 
ile 1 16 

The plaintiff sued in 1893 to recover principal together with interest due U[) 
to date on a mortgage which provided for the repayment of principal and 
interest in December 1882, but contained no covenant for the payment of 
interest post diem. 

Held, that the claim for interest post diem was barred by limitation 
[R.. 24 C 1)99 (FB) , 12 C P L R 18 (22) D , 22 B 1071 


♦ Appeal No 81 of 1894 
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im Appeal against the decree of S. Russell, District Judge of Chingle^ 

April original suit No 2 of 1893, 

IS. Suit to recover principal and interest due on a mortgage, dated the 

16th February 1880. The instrument sued on contained a covenant for 

Appel- the payment of principal and interest within December 1882,*' but there 
LATE was no covenant for the payment of interest post diem. 

Civil. The District Judge passed a decree for the principal together with 

— interest up to the 81st December 1882 As to the claim for further 
ISM. 331. interest he treated it as a claim for damages for the breach of contract, 
and held that it was barred by limitation on [S82] the ground that it 
was not litigated until more than six years after the date fixed for the 
repayment of the debt. 

The plaintiffs preferred this appeal 

Bhaahyam Aijyangar and Desihachariar, for appellants. 

Sundara Aijyar, for respondent No. 2. 

JUDGMENT. 

Rest, J. — The sole (Question for decision in this appeal is whether 
plaintiffs (appellants) are entitled to interest post diem. The Judge has 
given them a decree for the principal amount with interest at the rate 
stipulated in the bond to 31st December 1882, the date mentioned in the 
bond as that on which the principal amount was to be paid and the 
property redeemed. 

The Judge is right in holding that Exhibit A contains no provision for 
interest post diem and that Exhibit B cannot be said to contain any 
admission of liability to pay such interest. 

It has been held by the Allahabad High Court in Mansah Ali v. Oulah 
Chand (1) and Bhagwant Singh v. Daryao Singh (2), also by the Calcutta 
High Court in Gndri Koer v. Bhuhaneswari Coomar Singh (3), and two 
other cases therein referred to — one of which is reported as a note at page 
23, — and also by this Court in Badi Bihi Sahibal v. Sami Pillai (4), 
tliat post diem interest is awarded in such cases only by way of damages, 
and can only be awarded if the suit is brought within the penod allowed 
by the limitation Act for a suit for damages, i.e , in a case like the present 
(where the document is registered) w'ithin six \ears from the date on 
which the principal amount became payable. 

Our attention has been called b\ appellants Vakil to Act XNXII of 
1839 and the decisions of the Calcutta .High Court in Bihramjit Tewari v. 
t>urga Dyal Tewari (5), and of this Court in Bama Ueddi v Appaji Reddi 
( 6 ). 

The provisions of Act XXXII of 1839 were considered in Oudri Koer v 
Bhuhaneswari Coomar Singh (3) at page 25 with reference to the remarks 
of their Lordships of the Privy Council in Juggomohun Ghose v. Munich- 
chund (7), and in Bihramjit Tewari v. Durga Dyal Tewari (5), the Judges 
expressly distinguish that case from the case of Gudri Koer v. Bhuhaneswari 
Coomar Singh (3) and the case reported in the note, by saying “ the only 
‘‘ [ 888 ] ciuestion in those cases was the question of limitation — a ques- 
“ tion which is entirely different from that which is now before us,” 
which was merely whether vo$t diem interest can be made a charge on 
the property. Rama Reddi v. Appaji Reddi (6) purports to follow 
BikramjH Tiwari v. Durga Dyad Tewari (5) without noticing, however, 

- ^rTTA 416. (^) 19C. 19. 74) '8 M 257. 

<5) 21 C 274 (6) 18 M.‘24.<» (7) 7 M I. A 263 (279). 
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that the quetieon of limitation did not arise m that case Moreover, this 
Court’s decision in Badi Bibi Sahibal v Sami Ptllai (1) does not appear 
to have been brought to notice 

Act XXXII of 1839 extends to India the provisions of 3 and 4 Will 
IV cap 42, Section 20, and on referring to that statute it is clear that 
what 18 awarded in such cases is damages As observed in J uggomohun 
(rhose V Manickchund (2) — “ The Act supposes a party to have been sued 
for breach of a contract for the payment, by virtue of a wiitteii instru- 
ment, of a sum certain at a ceitain time,” and as held b> the Allaliabad 
and Calcutta High Courts the breach takes place when the defendant 
fails to pay the rurne\ due m accordance with the terms of the contract 
and it is from that dale that the time begins to run. There can be no 
recurring cause of action 

I would therefore dismiss this appeal with costs 

SuniiAMANiA Ayyar, J — THe substantial question in this case is, 
when the mortgage instiument docs not piovide foi the payment of jnynt 
diem interest, whether the plaintiffs’ claim for it is barred under Arti- 
cle 116 of the Limitation Act, the plaint having been presented more 
than SIX years after the death when tlie principal amount due under 
the mortgage became payable Now it the chum for interest here is one for 
mere ” compensation for breach of a contract ” to pay money, the claim 
IS undoubtedly barred under that article which is applicable to suits for 
compensation for breach of a contract in writing registered l^ut, if on 
the other hand, the interest in question is ” money charged on land ” the 
claim IS not barred as the article applicable to such a case is 132 and not 
Article 116 

In determining the question whether post diem interest, in a case like 
this, 18 or IS not mere ” compensation ” for breach of a contract to pay 
money on the due date, the two bcrises in wdiich the word ” interest ” 
IS now commonly used in law, according as it [334] is or is nob 
payable under a contract express or implied, should be borne m mind 
When it IB payable under a contract it is said to be recoveiable as a part 
of the debt itself, but when it is not so payable it is recoverable only as 
damages for the detention of the debt (See Mayne on Damages, 5th 
Edition, page 160) In other words, when interest is agreed to be paid, 
it IB treated as the value promised foi the use of money, but when, in tlie 
absence of such promise, a Court aw aids interest, it is given as ” com- 
pensation for withholding money ” (Compare Sedgwick on Damages, 
0th Edition, Vol I, page 418) In the present case there being no pro- 
mise to pay post diem interest, there can be no doubt that the plaintiffs’ 
claim for it can be sustained only on the ground that it is compensation 
for the detention of a debt due under a contract in wilting registered and 
consequently Article 116 must apply 

On behalf of the plaintiffs (appellants) it was howevei argued that 
the said article does not apply and great stress was hud on the provisions 
of Act XXXII of 1839 and Sections 06 and 88 ol Act IV of 1002, as if 
they were inconsistent with the position that interest aw^ardable by a 
Court under Act XXXII of 1039 is compensation for the detention of a 
debt and nothing more That it is hardly possible to come to any other 
conclusion than that at which *I have arrived will be perfectly plain if the 
state of the Common Law of England as to interest in cases similar to 
the present, before the passing of the statutes 3 and 4 Will IV, Cap 42 

(i) i8 M. 257. • (2) 7 M.I A. 263 (281). 
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Sections 28 and 29 (which are substantially the same as the provisions 
of Act XXXII of 1839 ) and the changes introduced by those sections are 
carefully considered. What the old law was will be seen from three 
decisions pronounced not long before the passing of the said statute. 

In Higgins v. Sargent ( 1 ) decided in 1823 , Holroyd, J., said “ It is 
clearly established by the later authorities, that unless interest be 
“ payable by the consent of the parties express or implied from the usage 
“ of trade (as in the case of bills of exchange) or other circumstances, it is 
not due by Common law.” 

Again, in Shaw v. Picton ( 2 ) decided two years later, Abbott, 
C.J., observed, “ The general rule is that interest is not due by law for 
“ money lent, unless from the usage of trade or other dealings between 
“ the parties, a contract for interest is to be implied.” 

[888] And especially Page v. Newmayi ( 3 ) decided in 1829 , but four 
years before the statute was passed, is very instructive on this point. 
There the claim was for money lent, but which was not repaid on the 
day appointed for the purpose by the written instrument between the 
parties. At the trial Lord Tenterden, C. J., was of opinion, there being no 
agreement to pay interest, that the plaintiff was not in law entitled to 
recover any interest On the motion for new trial, it was argued 
for the plaintiff that interest was recoverable on the authority of Arnott v. 
Redfern ( 4 ) where Best, C. J., was reported to have said. — However a 
” debt is contracted if it has been wrongfully withheld by a defendant, after 
” the plaintiff has endeavoured to obtain payment of it, the jury may give 
“ interest in the shape of damages for the unjust detention of the money.” 
Lord Tenterden refused to accede to the contention and said. ” It is a 
” rule sanctioned by the practice of more than half a century, that money 
” lent does not carr;y interest.” As to Arnott v Redfern ( 4 ) cited before 
him, the Cliief Justice observed, “If we were to adopt as a general 
“ rule that which some of the expressions attributed to the Lord Chief 
“ Justice of the Common Pleas in Arnott v. Redfern ( 4 ) would seem 
“ to warrant, viz , that interest is due wherever the debt has been 
“ wrongfully withheld after the plaintiff has endeavoured to obtain 
“ payment of it, it might frequently be made a question at nisi prius 
whether proper means had been used to obtain payment of the debt and 
“ such as the party ought to Imve used. That would be productive of 
“ great inconvenience. I think we ought not to depart from the long-esta- 
“ blished rule, that interest is not due on money secured by a written 
“ instrument unless it appears on the face of the instrument that interest 
“ was intended to be paid or unless it be implied from the usage of trade 
“ as in the case of mercantile instruments.” 

It was to remedy the disadvantages that creditors were thus subject 
to under the common law, that the provisions of the Statute 3 and 4 Will. 
IV, Cap. 42 , Sections 28 and 29 , were enacted empowering juries to allow 
interest in the cases specified therein. 

It will fhus be seen that in cases like the present. Courts had, 
under the common law, no power to give damages for wrongful [ 886 ] 
detention of money, but by the statute they were enabled, through the 
instrumentality of juries, to give interest which, as already stated, is only 
another name for “ compensation for mon^y withheld.” It is therefore 
difficult to see how it can be rightly contended that interest awarded under 


(i) 2 B & C 348, 35 l 
(3) 9 B. & C. 378, 380. 
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(4) 3 Bing. 353, 359. 
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the corresponding Indian Act XXX II of IHIII) is not such compcnsutiun so 
as to make Article 116 uuipplicRble to thii case 

It was next urged for the plaintiffs, so t‘ai as 1 have been able to follow 
the argument on this point, that undci Sections 86 and 88 of Act IV of 
1882 when interest is awarded by a CVnirt under Act XXX 1 1 of 18d9, on 
account of money due under a written instrument creating a mortgage ot 
immoveable property, such interest becomes ipso facto, a clunge on the 
property Granting for argument’s sake that Ihis is so, it stands to leason 
that that can happen only wlien a cdaim for intcaest under Act XXX TI of 
1839 IS not barred by the law of limitation, which is not the ease here if 
the view taken by me above is correct 

Such 18 the conclusion at which I h.ive arrived indcpendentl\ of the 
decided cases, English and Indian As to the foimer it was aigued on 
behalf of the respondents, that a inoitgagfir m England is not obliged to 
pay post diem interest up to date of ledemption unless as plaintiff he 
wanta to redeem, and consequently, English decisions, m which such an 
equity has been imposed on moitgagois, aie inapplicable to this case wheie 
the mortgagor is not seeking to redeem as plaintiff but is only a defendant 
But though there arc dxeta to be found here and there in English reports 
in support of the contention that the obligations of a mortgagor m the 
matter under consideration vaiy with his position as plaintiff oi defendant 
in a suit upon the mortgage instrument, yet the better opinion is against 
the validity ot sucli contention In Sober v Kemp (1), Wigiain, V C , 
said, It has always appeared to me that the terms on which a moifcga- 
" gor or those claiming under him are entitled to ledeem must be the 
“ same, whether they aie to be ascertained in a suit for redemption or for 
" foreclobure It is truly said that a plaintiff seeking equity must do 
" equity, but in deteiminmg whal is equity, the question is what me 
“ the duties and liabilities whicli his situation at tlu* time of instituting the 
" suit imposes, and not whethei he is [337J plaintiff or defendant on the 
" record ” (See also Coote on Moitgagcs, /5th Edition, page 081) The 
ground, therefore, on which the respondent tries to distinguish the pre- 
sent case trom the English decisions on the fiomt, doi^s n(jL seem to me to 
be sustainable 

Nevei theless, I flunk that those authoiitie.s form no useful guides for 
determining the pi csent question, owing to inipoitant diflei tuici's which 
exist betw een the jiunisions ol Aiticle 116 ol the liidi.in At I and the 
rules of hniiiation governing similar eases in England 

The differ tmcc is most maiked .is to inoitgages ol peisonalitv, loi 
under the English law no specific [leiiod ol limitation is prescribed for the 
recovery of interest due on mon(‘\s securtal by such mortgages, MeUersh 
v Brown (2). No doubt it is otherwise as to interest on any sum of 
money charged upon or payable out of an^ land or any damages in respect 
of such interest, as these cases aie piovided for by 3 and 4 Will IV, cap 
27, Section 42, according to which none is recoverable, but®" within six 
years next after the same shall have become due But obviously there is 
no real analogy between the provisions of this section and those of Article 
116, notwithstanding the coincidence that six years is the limit under 
both enactments And even if there w^ere any analogy between them, 1 
have not been able to find any decisions on Section 42 of the statute whicf 
are opposed to the conclusion ai rived .at by us On the contrary, it if 
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with reference to this very section that Sir Edward Sugden held, it applied 
to every remedy for the recovery of money falling within its provisions, 
observing, “ when the Act of Parliament says no action shall be maintained 
“ after a given number of years for the rei '»very of such sum or such in- 
“ terest how can a man after that period bring any action in respect of 
the debt?” Henry v. Smith (1). And the language of Kay, J., in 
Mellersh v. Brown (2), referred to above, implies that if 3 and 4 Will. 
IV, Cap. 27, Section 42, had applied to that case, the mortgagee could not 
have recovered more than Six years’ interest. As to Indian cases the 
decision of Muttusami Ayyar, and l^est, JJ , iv Badi Bihi Sahihal v. Sami 
Pillai (3) and the cases therein referred to full^ support my view. 

We have however been referred on behalf ^f the appellant to Rama 
Reddi v. Appaji Reddi (4) and Kristna Ucdii v. Farada- [838] ra;wfu 
Reddi (5) in which it appears post diem interest was awarded under Act 
XXXII of 1839, notwithstanding that the plaints therein were presented 
after the lapse of six years from the dates tixed for the payment of the 
principal amounts. But in neither of these decisions is the question of 
limitation noticed at all On the contrary in the judgment in Rama 
Reddi v. Appaji Reddi (4) the learned Judges expressly follow Bikramjit 
Tewari v. Dnrga Dyal Tewari (6), which in its turn quotes with approval 
Qudri Kocr v. Bhuhaneswan Coomar Singh (7) where Macpherson and 
Amir Ali, JJ., held that a claim like the present is barred unless institut- 
ed within six years from the date of the breach of contract. In these 
circumstances the decisions in the second appeal and the original side 
appeal, relied upon by the appellant, can hardly be said to be in conflict 
with that of Muttusami Ayyar and Best, JJ., referred to above. 

I concur therefore in holding that the appeal fails and should be 
dismissed with costs. 


(i) 2 D & W. 381, 390. (2) L. R. 45 Ch D. 225. 

(3) 18 M 257. (4) j8 M. 248. 

(5) Original Side Appeal No. 19 of 1P94. Before Collins, CJ., and Parker, J. 
Judgment— Although no contract for post diem interest can be inferred from 

Exhibit A, we think interest from aqth December 1884 can be given under the Interest 
Act, XXXII of 1839 under the principle laid down in Bikramjit Tetuari v. Durga Dyal 
Tetvari (I.Wi 21 Calc., 274) which case has been followed by this Court m Rama 
Reddi V. Appaji Reddi (I.LR., 18 Mad., 248). We will therefore allow Rs. 696 as 
interest at 6 per cent, per annum from the due date to date of plaint, and make it a 
charge upon the mortgaged property. 

The decree of the learned Judge will therefore be modified by adding this sum to 
the principal sum adjudged and decreeing Rs. 2,598 instead of Rs. 1,902 with costs 
and further interest at 6 per cent per annum. The Appellants are entitled to propor- 
tionatc costs on this appeal. 

[R, 18 M. .131 1 

(6) 21 C. 274. (7) ,9 c. 19. 
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Section 56 ot the Specific Relief Act is an injunction to the Court and 
not to the party In fact the Specihc Relief Act is not even referred to in 
that judgment, nor, aB far as can be seen, was it referred to in the 
arguments The decision of this Court in Appu v Raman (1) seems to 
favour the distinction relied upon by tlie plaintiff, but even in that case 
the decision proceeded on the ground that the elfect of the injunction 
granted i\as “ to prevent the appellants from applying for execution of 
the decree ” and it is added “ no application lor execution has yet been 
made and so long as the injunction is in force none can be made and 
therefore no pending proceeding of a Court iB restrained by the injunc- 
tion." This IS quite consistent with Clause (a) of Section 56 ot the 
Specific Relief Act, which provides against the grant of an injunction to 
stay a judicial proceeding " pending at the institution of the suit in which 
the " injunction is sought," unless such lestiain is necessary to prevent 
a multiplicity of proceedings 

With reference to the remarks in Appu v Raman (1), it is, however, 
as well to notice here that the injunctions issued by the Courts of 
Chanceiy in Epgland for controlling proceedings in othei suits are not 
orders issued to such other Courts but to the paity, such paity, being 
amenable co the jurisdiction ot the Court gi anting the injunction, and 
capable of being acted on by the process of contempt of Court and they 
?:ie in fact ordeis in peraonam 

The question then is, is the injunction soiiglii for in the present suit 
" necessary to pi event a multiplicit\ of pioceedmgs It is [ 312 ] 
difficult to see how it is iiecessaiv foi such jiiii poses moie than in any 
ordinary case in wdiich execution of the decree is leBisted 

It IS also impossible to say that the Judge is wrong in holding this 
suit to be in contravention of Clause (b) ol Section 56, as the proceedings 
sought to be stayed aie pioceedings in his own Court and not m a Sub- 
ordinate Couit Such being the case, it is unnecessary to considei the 
question whether this suit is haired by Section 244 of the Code of ChviJ 
Procedure 

Tlie appeal fails theieloic and is disinisBed with costs 


18 M 342. 

APPELLATE CIVIL 

Before Mr Juaicc Beat and Mr Justice Subnimania Aijijar 


Subbaramayyar {Plaintiff), Appellant v Nigamadullah 
Saheb and others {Defendanla Noa I, 2, 3 and 5), Reapoudentg.* 
[6th, 7th and 13th March and 22nd April, 1895 ] 

Limitation — Adverse possession — Mortgage by previous ozvner out of possession for 
twelve years. 

In a suit on a mortgage, dated igth June i888, and executed by the superin- 
tendent of a mosque, the endowments of which were comprised in the mortgage, 
together with defendant No i therein described as his disciple, it was admitted 
that the first mortgagor had occupied the position of superintendent up to 1871 
and that in that year he had executed an instrument authorizing defendant No 2 
to take possession of the properties on behalf of defendant No 3 whom, as was 
recited, the executant had taken in adoption and appointed to be his successor 
In 1874 the first mortgagor purported to cancel the instrument above referred to. 


♦Appeal No 28 of 1894 
(i) 14 M 425 
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hut It appeared that he never actually resumed the management, and that 
defendant No, 2 resisted various attempts then and subsequently made to inter- 
fere with his possession, and held the properties together with defendant No. 3 
up to the date of the suit : 

Held, that defendants Nos 2 and 3 were in adverse possession of the mort- 
gage premises from 1871, and that the mortgage was consequently invalid 
whatever the purpose of the debt intended to he secured thereby. 

Appeal against the decree of T. Ramafeami Ayyangar, Subordinate 
Judge of Nagapatam, in original suit No. 48 of 1892. 

[843] Suit to recover principal and interest due upon a mortgage, 
dated the 19th June 1888, and executed in favour of the plaintiff by 
Nidashah therein described as Audinastar of Thas Brak Thaikal, and 
defendant No. 1 therein described as his disciple. Defendants Nos. 2 and 
3 were, respectively, the brother and nephew of Nidashah, and it appeared 
that, on the llth of January 1871, Nidashah executed an instrument 
authorizing defendant No 2 to manage the mosque together with its 
endowments of which he was superintendent on behalf of defendant No 3, 
then an infant, w^hom Nidafehah had taken as his son and successor and 
to whom they were to be delivered on his attaining majority. Quarrels 
arose in 1873 between Nidashah and defendant No. 2, and in 1874 
Nidashah revoked the instrument of 1871, but the endowments, which 
had been handed over to defendant No. 2 under that instrument, remained 
with him, and there w'as evidence that he resisted various attempts then 
and 'subsequently made to disturb his possession, and that he and the 
third defendant held the properties up to the date of the suit. It wa=i 
asserted by the plaintiff that the debt secured by the mortgage sued on 
was one binding on the institution. The Subordinate Judge recorded a 
finding on this point in favour of the defendants, and on that ground dis- 
missed the suit. The third and fourth issues, which are referred to bv 
the High Court were as follows: — 

(3) Whether second defendant, since the date of the transfer, has 

been managing the mosque and its endowments? 

(4) Whether, at the date of the plaint bond, Nidashah was entitled 

to mortgage the property therein contained? 

The plaintiff preferred this appeal 

Pattahhirama Ayyar and Tyagaraja Ayyar, for appellant. 

Rama Rau, for respondents NoS. 2 and 3. 

JUDGMENT. 

The plaintiff sues for recovery of Rs. 10,528 principal and interest 
said to be due to him upon a mortgage bond executed on the 19th June 
1888 by one Nidashah, deceased, and the first defendant jointly for 
Rs. 5,000. 

The defendants Nos. 2 to 5 have been made parties as being persons 
in possession of or claiming interest in the village of Ponmanatham mort- 
gaged under the document sued on. 

The first defendant admitted the plaintiff's claim. The second and 
third defendants contested the suit. Seven issues were raised [844] and 
evidence was adduced by the parties on the various questions in controversy 
between them. 

The Subordinate Judge dismissed the plaintiff's claim on the ground 
that the bond sued on and the previous transactions which led up to it 
were unsupported by any consideration, and had been got up collusively 
in the names of the plaintiff and cqHain otherk who are his relations by 

m 
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the plaintiff’s seventh witnese, Subramama Ayyar foimerly the agent 
of Nidashah. 

The plaintiff appeals and the importiint question lor our determin- 
ation IS whether the plaintiff is entitled to proceed against the mortgaged 
property We think that he is not, for, we find that the defendants Nos 2 
and 3 held, as pleaded by them, possession of the village in question 
adversely to Nidashah through whom the plaintiff and the first defendant 
claim, for more than the statutory period prior to tlie date of the bond 
sued upon; and that, consequently, neither Nidashah nor the fiiat defend- 
ant had any right at the time the bond was executed to mortgage the 
village BO as to bind it m the hands of the second and third defendants 

Issues Nos 3 and 4 taken together raise the point under consideration 
The Subordinate Judge did not formally lecord a finding upon the third 
issue regarding possession But in dealing witli the question whether 
there w^as consideration for the bond, he has fully discussed tlie evidence 
on the question of possession also, and arrived at the conclusion that the 
village in dispute was never in the occupation of Nidashah or the first 
defendant after it was handed ovei by the former to the second defendant 
m January 1871 under Exhibit II, and that the Second and third defend- 
ants have ever since held the pioperty claiming to be entitled thereto 
under it 
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Up to the execution of this document (Exhibit II), Nidashah was ad- 
mittedly the manager of a Mahomedan religious institution called Thas 
Brak Thaikal in Tiruvalur He held the village in question, whicli forms 
part of the endowments belonging to tliat institution, with the lest of the 
properties attached to the Thaikal Being very old and infirm Nidashah 
executed on the 11th January 1871, Exhibit II, to the second defendant, 
his nephew, authorizing the latter to take possession of the Thaikal and 
its properties on behalf of the third defendant, who is second defendant’s 
son The instrument after reciting that Nidashah had taken the third 
defendant in adoption and had bi ought him up as hi& son, provides 

i 3M] that the second defendant should assume the management of the 
'haikal and its properties on behalf of the third defendant, who was then 
a minor, receive the rents and profits acciuing fiom the endowments and 
account for the same to the third defendant when he becomes a major 
Under this document the second defendant enteied into possession at once, 
and cfintinued to manage the pioperties without anv dispute for some 
time In 1873 quarrels appear to have aiisen between Nidashah and the 
second defendant The following year Nidashah issued notices purporting 
to cancel the arrangement made under Exhibit II and stating that he 
had resumed the management The Second defendant, however, resisted 
these attempts to interfere with liis possession of the Thaikal and its 
endowments including the village in question It is admitted on behalf 
of the plaintiff that the second defendant held possession from 1871 till 
the end of 1884 But it is urged on his behalf that in 1885, the second 
defendant voluntarily restored the village to Nidashah who held it till 
hiR death in November 1888 The second and third defendants deny 
this alleged restoration, and contend that thev have been in uninter- 
rupted possession not only from 1871 up to 1885, but also subsequently 
trO the present time. THte story of surrender by the second and third 
defendants to Nidashah in 1885 was discredited by the Subordinate Judge 
and, we think, rightly From the time quarrels arose in 1873 between 
Nidashah and the second defendant Rarious judicial proceedings to which 



im 

April 

22 . 

Appel- 

late 

Civil. 

II 


18 Mkd« 346 INDIAN DECISIONS, NEW SERIES [Vdl* 

it is unnecessary to refer here in detail were set up and cjonducted at the 
instigation of Nidashah or his adherent^, for the purpose of depriving 
the second and third defendants of their possession and management of tlie 
Thaikal and its properties. It is not denied that the latter succeeded in 
maintaining their possession for ten or eleven years after the dispute began. 
No adequate explanation is assigned for their voluntarily giving up the 
village — which forms the most important portion of the endowments — 
after having kept it for so long a period. And the reason given for such 
alleged conduct on their part is that when the third defendant made in 1882 
a claim to certain produce of the value of Rs. 30, attached at the instance 
of a person who had obtained a decree again&t Nidashah, and such claim 
was disallowed by the Courts, he and second defendant came to believe that 
they had lost their rights and consequently gave up possession to Nidashah. 
This [ 846 ] is an incredible story and is opposed to the weight of evidence 
in the case. There is no doubt that one Annasami Vandayar who held the 
village under Exhibit VII as lessee of the second and third defendants, 
enjoyed the village up to July 1884 wherii the term of that lease expired. 
In that month the third defendant leased the village to the plaintiff’s fifth 
witness under Exhibit I for nine years. But in January 1885 one Siva- 
sankaram Pillai claiming to be the lessee of Nidashah and the first 

defendant under Exhibit J, dated May 1884, tried to interfere with the 
enjoyment of the plaintiff’s fifth witness, wlio, either because he was 
unwilling to involve himself in such a dispute, or because his brother 
Narayanasami Vandayar had joined Nidashah (see Exhibit K) relinquished 
under Exhibit L, dated the 5th January 1885, his (the fifth witness) rights 
as lessee Thereupon the third defendant at once granted the village on 
lease under Exhibit VITI for three years to the defendant’s fourth witness 
and others who were able to overcome the opposition of Nidashah and 
the first defendant and their agents. The evidence clearly shows 

that these new lessees enjoyed the village for the whole period of 
their lease, and that neither Nidashah nor the first defendant nor any- 
body else on their behalf succeeded in regaining possession. The 
evidence of tlie defendants’ fourth witness, one of the parties that 

had possession under Exhibit VIII between 1885 and 1888, is corro- 
borated by that of the karnam and pattamanigar of the village, who 
further prove that the assessment due to Government w^as paid by the 
second and third defendants. This is not met by any reliable evidence on 
the part of the plaintiff. The testimony of Subramania Ayyar the 

plaintiff’s seventh witness, who is the plaintiff’s relation, is entirely unsup- 
ported on this point. He says that Bivasankaram Pillai to whom Exhibit 
J was executed enjoyed for one year and Narayanasami Vandayar, his 
sub-lessee, for the remaining two years of the lease. But neither of them 
was called by the plaintiff. The evidence of the defendant’s fifth witness 
is equally unsatisfactory. 

We have no hesitation therefore in coming to the conclusion that the 
defendants Nos. 2 and 3 were in adverse possession of the village in, 
question from 1871, that Nidashah ’s right thereto was extinguished by 
lapse of time and neither he nor the first defendant had in 1888 when 
Exhibit A was executed, any right [ 347 ] to mortgage it to the plaintiff; 
(see Balwant Eao Bishwant Chandra Chor v. Purun Mai Chauhe (1), and 
Jagan Nah Das v. Birbhadra Das (2); also karimshah v. N off an Bivi 
(3), and Sanharan v. Krishna (4). In this view it is unnecessary for us 

(i) 10 LA. go. (2) 19 C. 776. (3) 7 M. 417* (4) ib M. 456. 
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to consider the contention urged on behalf of the second and th^d defend- 
ants that the debt for which Exhibit A is said to have been executed was 
incurred for purposes binding upon the institution 
The appeal is dismissed with costs. 


18 M. 347 (PC)— 22 I A. 119=5 M.LJ. 106=6 Sar. P C J. 610 

PRIVY COUNCIL 
Present . 

Lord Hohhouse , Lord Macnaghten and Sir R Couch 
[On appeal from the High Couit at Madras ] 


GuiiusAMi PiLLAi AND OTHERS {Plaintiff's Representatives) v 
SiVAKAMi Ammal {Defendant's Reprseentative) 

[27th February and 30th March, 1895 ] 

Hindu Law—Con^^tructinii of 7vill — Condition — Bequest to daughters — Meaning of the 
words " have issue 

The testator, after providing that his two daughters should, after their mar- 
riage, remain in his family taking the income of his property without dividing it, 
anc' that, if they should disagree, the income only should be shared between them, 
added the following — “ If both the said daughters shall have issue, they shall 
“ divide the said properties equally Those who have no issue shall, as afore- 
" said, enjoy the income for their lives, and those who have issue shall enjoy the 
“ whole property ” 

Held, to be the applicable principle, that, where the language of a will is 
clear and consistent, it shall receive its literal construction, unless there is some- 
thing in the will itself to suggest a departure from it Accordingly, the true con- 
struction was that the birth of issue was the event on which the absolute gift of 
a half share to either daughter was to take effect, and that there was no reason 
for construing the words ' have issue ’ to mean ' leave issue ’ Therefore, under 
the will, one of the daughters, whose only issue died before her, took a heritable 
share, .ind that share did not go over, on her death, to her surviving sister, who 
had children 
[R, 21 B 1 , 23 B 80] 

Appeal fiom a decree (21st December 1880) of the Higli Court 
reversing a decree (20th Marcli 1887) of the Subordinate Judge of Tanjore 
[3M1 The testator, Gurunathn Pillai, made his will on the 19th 
Octobei 1864 and died on the 29fch He left no son, but left two daughters, 
the eldci Picliayi Ammal, aged seven years, and the younger Sinnattal 
Ammal, aged three To them he bequeathed his property, providing also 
for their mother Sivagangai Ammal. He directed that the daughters 
should joinly take the income and that, after their marriage, the share of 
either one of them dying without issue should go over to her sister, the 
latter having issue The elder was married in 1060, the younger in 1069 
In 1085 the younger died. The elder brought this suit on the 29th 
September 1885 against Subbaraya, hei late sister’s husband, joining with 
him Sivagangai Ammal, claiming her sister’s moiety as having devolved 
upon lierself 

The principal questions now raised were whether the will required 
that a daughter, unless her^>8hare on her death was to paSs to her surviving 
Bister, if the hitter had a child, should not only have had, but should have 
left issue, and whether Sjnnattal Ammal had, in fact, ever had issue. 
Subbaraya having died in 1889, Sivakami, his widow, was brought on to 
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the record; and, on the death of Pichayi Ammai in 1892, the suit was 
revived by her representatives. The material parts of the will, as well as 
all the facts of the case, are stated in their Lordships’ judgment. 

In 1877 an arrangement for a partition was entered into* by Siva- 
gangai, her daughters and their husbands. The land forming the estatj 
was divided, the portions to be assigned to each daughter were ascertained, 
and agreements were drawn up. Separate documents, embodying this 
arrangement, were executed by Sivagangai and the sisters. Each daughter, 
with her husband, was aware that her mother had executed an agreement 
to the other, but was not a party to it. 

It was asserted, on behalf of tlie respondent, that, as the time of this 
arrangement, Sinnattal Ammai had a son who was then a few months old, 
and who died soon after. Also, that she had previously had a child, 
which lived only a few days, and that she gave birth to a third child, 
which died in a few days, its mother also dying. 

The issues in effect were: — whether Sinnattal Ammai, who admit- 
tedly died childless was entitled, by reason of her having had issue, which 
predeceased her, to an absolute interest in her moiety, so that this would 
pass to her husband on her death. Had she at any timej a living child? 
Did the plaintiff, by the agreement [ 349 ] executed by her to her motlier 
on the 13th June 1877, abandon any right she had under her 
father’s will? 

The first Court held that Gurunadha’s will was entitled to full opera- 
tion, and was not affected by the agreements in June, 1877; that Sinnattal 
had not a living child at the time of the execution of the agreements in 
June 1877; and that the defendants’ witnesses who had alleged that she 
then had living issue, were not credible. The Subordinate Judge specially 
adverted to the fact that neither of those agreements stated that she then 
had a ‘son, although the existence of such issue was a fact most material 
as a cause of their coming to an agreement in the matter m hand, and was 
the cause of the partition being effected by those agreements. He decreed 
the claim. 

The High Court (Keun\n and Wilkinson, JJ.) were of opinion that 
the principal fact to be decided was whether Subbaraya’s wife, Sinnattal 
ever bore a living child 

The evidence of ihe mother of the wife was clear that her deceased 
daughter had not onl> one child, but certainly tw'o, and perhaps three. 
This was supported b\ witnesses who had opportunities of knowing the 
facts. Contrasting the evidence for the plaintiff with that for the defend- 
ant, the Judges arrived at the conclusion that the wife had, at all events, 
two children born alive. The plaintiff had admitted that, after the execu- 
tion of the agreement in June 1877, Sivagangai Ammai, her mother, gave 
over to her her moiety of lands in that month; and, after this partition, 
the sisters were in possession of their shares. This vested an absolute 
estate in each of the sisters in no way contrary to w^hat was contemplated 
by the will of their father. The testator had intended that there should 
be no partition so long as one, or both, of the daughters had no issue, 
but that, in case of both daughter^ having issue, they should take his 
property in equal shares. 

This was what had taken place Up to 1877 the parties lived in 
harmony; then, having children, and being unable to agree, both daughters 
applied to their mother, who since the death of the testator in 1864, had 
been in possession of the property, to give them their shares. She did So, 
retaining with their consent, for h^r own lifetime, three and odd velis of 

m 
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fOr-h^r mtoteiiaRce. It could not be argued that the plaintiff, as 
her sister had died without making any disposition of her property, suc- 
ceeded as the heir of her father. There was no authority to show that a 
gift to ['880] an unmarried daughter, undisposed of, went back to her 
father's heirs. It was to be regarded as hei stridhanam and descended 
as stridlmnam That being so, the plaintiff was not the heir, but the 
husband of her sister, Sinnattal Amitial was the heir The judgment of 
the first Court was reversed, and the suit was dismissed 

The representatives of Pichayi Aminal having appealed 
Mr R V Doynr, for the appidlant The true eonstvuetion was tliat 
the testator intended tliat, in the event of a daughler dviiig leaving no 
issue, her suivivmg sister having issue should take tlie wjiole estate The 
conditions in the will remained in force notwithstanding tlu‘ agieeinent 
of 13th June 1877, no agreement having effect to get rid of the condition 
The will should have been construed with legard to tlioSi' lights, accoiding 
to Hindu law, which a testator must be understood to have in contem- 
plation He referred to Moulvt Mahomed Shumaol Hooda v Shewuhram 
(1) and to Hirabhai v Lahahmihai (2) The father apparently hoped 
that the sisters would remain joint until the death of one, he intended 
that, on the death of either leaving is^ue, her issue should siiceeed to their 
mothei’a interest in his pioperty, and ^hat, if either should die w'ltliout 
leaving issue, the survivor, if she had issue, should take the whole estate 
Till the death of either, the estate was to continue in the testatoi V name 
The argument came to this that by the expression ‘ have issue,” the tes- 
tator meant ‘ leave issue ’ If, however, the Appellate ('ouit below had 
been right in its construction of the testatcjr’s language, and had rightly 
held that the birth of a child conferied on the mother an absolute interest 
m one-half of the estate, the first Court had still been right in finding that 
it had not been established that Sinnattal Ammal ever had a living child 
The High Court had been wrong in finding this fact in favour of tlie 
defendant, and the judgment should be reversed 

Mr J D Mayne, for the respondent — The evidence established that 
Sinnattal, wife of Gurusami Pillai, at the time when tlie agreement and 
the partition were made in 1077, had already then liad issue The con- 
tingency had happened under which ^he was taken absolutely, and she 
Qijd her sister were in a position, in regard to their father’s will, which 
enabled them to act upon what had [361] taken place To proceed as 
they did was in accordance with the testator’s provisions, and w^hen the 
partition had been acted upon, the clause in tlie will liad no effective 
operation to make the share of either daughter, both of them having had 
issue, and the estates in both having become absolute, go over upon the 
decease of either Doubtless, this depended on the fact that there had been 
issue born alive, the decision, however, of the High Court was fully home 
ou^i by the evidence that Sinnattal had one, br more, living children, who 
lived but a short time. The words in the will relating to the daiighteis’ 
interests were to be taken in their literal sense. According to the will, 
survivorship between the sisters was to result from the state of things 
referred to therein, viz , where the one sister might have had issue and the 
■ other not. That state of things had not ariBen when the death of Sinnattal 
occurred; both had had issue; there was nothing to occasion survivorship 
between the sisters, and the descent of the property was regulated by the 
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IHg Hindu law of inheritance, which gave it to the husband. Therefore the 
Masch judgment of the first Court had been rightly reversed. 

30 Mr. R. V. Doyne replied. 

1 Their Lordship^’ judgment was, afterwards on the 80th March, deli- 

PRIVY ^c^d by Lord Hobhodsb. 

CouN- JUDGMENT. 

CIL. 

This is a family dispute, arising out of the will of Qurunadha 

18 M. 347 Pillai, which was made on the 19th October 1864. The plaintiff, who is 
(P.C.)-* now represented by the appellants, was the testator’s elder daughter Pich- 
ayi. The principal defendant, now represented by the respondent, was the 
M.L.J. husband of the testator’s younger daughter Sinnattal. 

188-6 By his will the testator states that he is dangerously ill, and has no 

S»r. P.C. male issue, but has two daughters, Pichayi, aged seven years, and Sinnat- 
J. 610. tal, aged three, bom of his fourth wife Sivagangai; and that by means of 
this will he has given away his estate, which he describes, to the said two 
daughters. Then occur the following sentences: — 

“ The aforesaid two daughters after their marriage shall with their 
“ husbands remain in this family and enjoy as one family the income 
“ of the aforesaid properties without division and without alienating by 
“ sale &c.” 

“ If in so doing there should be disagreement between them, the 
“ income thereof minus the just expenses, shall be enjoyed by them both in 
“ equal shares. If both the Said daughters have issue, they [882] shall 
“ divide the said properties equally. Those who have no issue shall as afore- 
“ said enjoy the income for their lives, and those who have issue shall enjoy 
“ the whole property. Till then the miras shall continue in my name 
“ In case your mother and you disagree and live separately you shall pay 
“ 21 kalams of paddy and 7 rupees a year for her maintenance.” 

He further provided that if he should recover and get a male child, 
the entire property should go to that child. He died however a few days 
afterwards, and there has been no male child bom. 

Pichayi married and had issue, the present appellants, and Sinnattal 
also married one Subbaraya. And died on the 20th January 1885. 
Whether or no she had a child is matter of dispute She had none living 
at the time of her death. 

In the year 1872 there was litigation between Pichayi ’s husband 
purporting to Sue as her guardian, and Sivagangai, which was ended by an 
agreement of the 2nd October of that year. It was agreed that the entire 
family property should remain, as it had been, in the management of 
Sivagangai, the family living together as one family. But in case they 
could not agree to live together, then Pichayi, being entitled under the will 
to one-half of the property, was to receiv^ from Sivagangai half the net 
income of the immoveables, without making division of them; and each 
was to take half the moveables and pay half the debts. 

Disagreements soon arose, and in Juilie 1877 two deeds were executed 
by which Sivagangai agreed, first with one of her daughters and then with 
the other, upon a partition of the property. 

The first deed (marked No.i 1) bears date the 11th June 1877. It is 
expressed to be made between Sivagangai, Sinnattal, and Subbaraya 
It refers to the will of Qurunadha and states the joint enjoyment of his 
property by the three parties. Then, stating that disagreement has arisen, 
it provides a maintenance for Sivagangai, and subject thereto allots a 
moiety of the estate for half s^are of Sinnattal and Subbaraya. The 
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land# 6o allotted which were then registered id Sivagangai’s name are to 
be registered in Subbaraya’^ name And he and his wife undertake to 
bear a moiety of the family debts. 

The second deed marked as Exhibit B bears date the 13th June 
1877. It IB expressed to be made between Sivagangai and [863] Pichayi 
It refers to the will of Gurunadha, and states that the two parties have 
been living together as one family m conformity with the \m11 and with 
the agreement of the 2nd October 1872 Then, stating that disagree- 
ments had arisen, the deed goes on to provide for Sivagangai’s main- 
tenance, and to allot to Pichayi her moiety of the property and the 
charges in a way corresponding in substance to the partition with Sin- 
nattal This deed, however, differs in expression and arrangement from 
No. I, and it contains one passage which is not found in No I, and which 
has been the subject of a great deal of comment Immediately after de- 
claring Pichayi 's reversionary right to a moiety of the lands allotted for 
Sivagangai’s maintenance, and her right to a moiety of the lands and other 
things held in common (apparently a repetition and quite flupeifluous) the 
deed proceeds as follows — “ In continuing to enjoy (as aloresaul), those 
who have no issue shall in conformity with the terms ol the will left by 
the said (liirunadha Pillai remain in enjoyment so long us they live and 
“ those w'ho have issue shall enjoy the whole property inclusive of the 
“ property of those that are issuelesS ’ * 

Why the family should have chosen to effect their partition by the 
circuitous method of treating each daughter m turn as if she and her 
mother were joint-owners, is not explained There can be no doubt that 
they intended a partition binding on the two daughters The stipulated 
mutations of names w^ere duly effected, and the benefits of the family 
estate w^ere received in moieties from that time to the institution of this 
suit It 18 not now disputed by either party that the tw^o deeds embodied 
one family arrangement The peculiar position taken by Sivagangai does 
not affect the validity of the transaction as between the others, though it 
probably accounts for differences of expression in the two deeds 

In September 1885 Pichayi biought the present suit She states the 
will as providing that “ I and my said sister should, till we get issue,” 
enjoy the property in moieties ” and that if either of us die without issue ” 
the other shall take the whole She then States that Sinnattal ” died 
without issue,” and she claims the estate accordingly 

In his wntten statement Subbaraya rests his title on the partition of 
1877 He introduces the matter thus — ” At the" time when the two 
” daughters of Gurunadha Pillai mentioned in the plaint had issues and 
” were living together as one family it was arranged [384] Ac , Ac ” 
Sivagangai also put in a written statement to the same effect 

Now it IS a remarkable thing that if the story of Sinnattal having a 
child was an invention after her death, it should have been introduced in 
this casual and indirect way by her husband and her mother, and that 
the plaintiff should not at once have denounced it as a fraud and claimed 
to have it tried But what happened was that directly after the defend- 
ants’ statements were filed, the first hearing for settlement of issues took 
place, and that there i6 no issue directed as to tlie birth of a child When 
the parties came to put im their evidence, the plaintiff asserted that 
Sinnattal never had a child born alive; and she brought an uncle of 
Sivagangai and some residents in the village to say the same thing On 
the other hand Sivagangai, who was called by the plaintiff, adhered very 
clearly to her statement that Sinnattal *had children. Subbaraya stated 
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mg that at the time of partition he had a son, and a i 
March called to support them. On that evidence the case came to trial. 

30 ^ The Subordinate Judge held that unless the partition had been made 

in accordance with the will it would not have the effect of barring the 
Privy plaintiff's right to recover. That view, the correctness of which has not 
CouN- impugned in the High Court or here, brought the case to turn on the 

CIL question whether the events had happened in which the will directed a 
* partition; which, as the plaintiff’s children were living, was in effect the 
1$M»347 question whether or no Sinnattal had a child. The Subordinate Judge 
found that she never had any. 

22 I. A. His mind was very strongly impressed by the terms of the partition- 
MiTj 11" were true that Sinnattal had a child, it must, he says, have 

106^6* l>®®u mentioned in the deeds as the cause of the partition, whereas disagree- 

Sar. P,C. ment is the cause mentioned; and it is impossible, on the same Supposition, 
J. 610. to account for the insertion in Exhibit B of the clause above quoted which 
expresses a contingent gift to the daughter who has issue. In the face 
of this written evidence he disbelieves the whole of the defendants’ oral 
evidence. He does not so much as mention the evidence of Sivagangai or 
Subbaraya, nor indeed that of the plaintiff, and he hardly discusses the 
other witnesses. 

Tjie High Court took a different view. They considered the evidence 
of Sivagangai to be of paramount importance. She and [ 388 ] the 
plaintiff and Subbaraya are the only persons of whom it may be affirmed 
With certainty that they knew the truth; and the High Court considered 
that Sivagangai was free from the bias of pecuniary interest, and, accor- 
ding to all appearance, of all other bias or unfairness. Mr. Justice Wil- 
kinson also points out that her evidence is supported by the statements of 
other persons who were in a position to know the facts. 

As to the passages in the partition deeds which so strongly affected 
the mind of the Subordinate Judge, the learned Judges discuss them, not 
with reference to their bearing on the disputed question of Sinnattal’s chil- 
dren, but apparently with reference to other arguments as to the effect of 
the partition which have not been brought before their Lordships. 
Their conclusion is that the partition-deeds, followed as they were by 
mutation of names, possession, and continued enjoyment, vested an absolute 
estate in each of the sisters, such as was contemplated by Gurunadha's will. 

On the question of fact their Lordships have to express agreement 
with the High Court. It appears to them that the Subordinate Judge 
exaggerates the effect due to he partition-deeds. It is fair matter of 
observation that both deeds are silent about the birth of children to either 
sister, and mention disagreement as the cause of partition. But it does 
not go very far. There was disagreement in fact, and it gave a motive 
for separating at that time. Both the will and the deed of October 1872 
mentioned disagreement as a reason for partition of a less complete kind, 
viz.f of the net income; but not as a reason for that complete partition 
of the corpus which was actually intended, and actually effected so far 
as the parties had power. It would have been more obvious, and more 
workmanlike, to state the birth of children and the directions of the will 
as the ground of partition; but the omission to do so is hardly a reason for 
rejecting a body of positive testimony. 

With respect to the passage in Exhibit B which: repeats the will, it 
is certainly difficult to say why it should be there. Whether it should be 
entirely connected With the property allotted for Sivagangai 's maintenance; 
as Mr. Justice Keman thinks; vKiether the plaintiff hed a notion that the 
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gift overturned on the contingency of issue living at the death, as seems 
to be indicated by her plomt, or some vaguer notion that she might some- 
how gam some advantage by putting into hei deed what is not to be 
found in No I is all [ 386 ] guess-work At best the presence of tlie 

clause only raises some probability in her favour 

It should also be remembered that there is a probability m the other 
direction, ansing from the proceedings in the suit before observed on, 
that the plaintiff used language compatible with the birth of children who 
died in Sinnattal’s lifetime as well as with the entire childlessness, that 
the defendants stated the birth of children incidentally, as they might have 
stated any undisputed matter, and that the plaintiff' did not treat the 
statement as she w^ould have been likely to treat a falsehood called up to 
oppose her It would be easy to make too much of- such a matter, just as 
too much has been made of the statements in the partition-deeds It 
seems to their Lordships that the High Court have been right in fixing 
their attention on the positive testimony to the exclusion of mere 
conjectural matter 
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That testimony preponderates laigely in favoui of the defendants. 
Their Lordships have referred to tlie opinion of the High Court upon the 
evidence of Sivagangai, which they think must be taken with the quali- 
fication that she is not wholly free from pecuniary interest, because the 
amount of her maintenance might be affected by the suit But their 
Lordships have the opinion of the High Couit as to her apparent fairness, 
and no adverse opinion fioni the Subordinate Judge who examined her 
She 18 supported by three household servants of the defendants against 
whose testimony the Subordinate Judge says nothing except that they 
are servants But in such a matter as the birth of a childl in the house 


servants are persons having means of knowledge, and to pass over their 
evidence not otherwise impeached, as worth nothing, is somewhat too 

sweeping The defendants’ eighth witness, Narayana Pillai, gave his 

evidence, as the Subordinate Judge states, so as to allow no room foi un- 

favourable observations He was a neighbour and a friend of the family, 
and he deposed to having seen Sinnattal’s child several times at the house 
of Sivagangai and at the house of one Chidambara Pillai, another neigh- 
bour and friend, who waS ill and could not attend the Court The 
defendants' first witness attested Exhibit B and on that occasion he says 
that Sinnattal’s child was shown to him by the grand-mother On this 
witness the Subordinate Judge has no remark to make except that his 
opportunities for knowledge have not been accounted dor. But his 

opportunity was going to the family house to attest Exhibit B 


[ 887 ] It has been observed that the Subordinate Judge does not so 

much as mention the evidence of the plaintiff or that of either of the 

defendants Probably he thought that they were all tainted by self- 
interest But if they are to be set aside, what remains? On the defend- 
ants’ side, several persons, with means of knowledge, affirming a definite 
fact, on the plaintiff’s side, four witnesses, who are all outside the house- 
hold, of whom only one is related to the family, who speak to a negative, 
and that very loosely, since they take on themselves to deny, not only the 
birth of a child, but SinnattaPs pregnancy, of which they could know 
nothing It IS evident that Ihe Subordinate Judge has not balanced the 
oral evidence, but has dismissed it in a summary way by reason of the 

excessive effect which he has ascribed to the language of the partition- 

deeds 


597 



U Mad. 356 


tS’DlAK jOSCIdtONS, H&Vt dESlKA 


[Vot 


l#*5 , It remains to construe the will with reference to the fact that both 

Mahcu daughters luul issue. Tlie High Court have hold that on the birth' of 
3Q^ children to both, tlie will gave them absolute interests in severalty. The 

Subordinate Judge apparent!} acted on the same view', though on his 

Privy view of the facts, it was not necessary to decide the point. Mr. Doyne 
CouN- contended first that the testator's intention was to let the estate devolve as 


CIL. joint family property. That however is manifestly inconsistent with the 

position assigned to his widow, and with the ^ft first of the income 

^fpc^ and afterwards df the property to his daughters in moieties. Then 
» I. aT contended that the contingency on which the absolute gift is 

119*^5* made must be taken to be not the birth of issue, but having issue who 
MJLJ. survive the parent. 

S«rrP.C. Their Lordships must take the will at it stands in the English 
J.'sid. * translation. Indeed it is not suggested, except as an argument ad ignor- 


antiarn, that the plaintiff’s case would be strengthened if they could have 
before them, and could be made to understand, the Tamil original. It is 
clear, that great pains have been taken to ensure accuracy, because the 


sentence relating to joint enjoyment has been retranslated, though it is 
difficult to perceive any substantial difference between the two translations. 


And their Lordships observe that the Subordinate Judge, who would know 
the Tamil language, states the critical terms in a way even less open to 
the suggested modification than the tonn ‘‘ have issue.” He says that if 


both the daughters ” beget issues ” the property is to be [368] divided; 
and again that it is not to be divided until they ” beget issues.” 


Taking the words ” having issue,” as the true words, there can be no 
dispute as to their literal meaning in any of the three contexts in which 
they occur. In the first two the testator contemplates the continued 
existence of those who ” have issue,” and in the second it is almost 


impossible to construe the words as ” leave issue.” There is absolutely 
nothing on the face of the will to suggest any secondary meaning. The 
words ” have issue ” are often read as meaning ” leave issue,” but not 
without some reason derivable from the will. Here the reason suggested 
is that their Lordships are construing a Hindu will, and that a Hindu 
testator could not have meant that if his daughter had a child who lived 
for a day, she should take the estate as stildhan and pass it to her 
husband. That is pure conjecture and quite inadmissible to control the 
clear expressions of the will. Even aS conjecture, it fails. How can 
their Lordships tell that this Hindu gentleman did not feel the simple 
distinction, which is widely felt, between a barren woman and one who 
bears a child? Or how can they tell that any conjectural emendation 
would have pleased him better? Mr. Doyne ’s suggestion is made to suit 
the events which have happened; but it would be easy to show that on 
his hypothesis another set of events would produce consequences just as 
untoward. Fortunately their Lordships are precluded from all this gues- 
sing by the sound principle of construction that where the language of a 
will is clear and consistent, it shall receive its literal construction unless 
there is something in the will itself to suggest departure from it. The 
result is that in their Lordships’ judgment the view of the High Court is 
right, and that this appeal should be dismissed with costs. They will 
humbly advise Her Majesty accordingly. 

Appeal dismissed. 

Solicitors for the appellants : Burton, Yates d Hart, 

Solicitor for the respondent; fi, T, Taster, 
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[ 389 ] APPELLATE CIVIL 

Before Mr Justice Best and Mr Justice Subratnania Ayyar 


Kabim Saiba and others {Plaintiff and hia Representatives), 
Appellants v Sudhindra Thiktha Swami {Defendant), 
Respondent * [7th', 0th March and 4th April, 1895 ] 

Religious endowment — De facto manager — Debt binding on the institution 

In a suit on a mortgage, dated April i88o and comprising lands forming part 
on the endowment of a mutt, it appeared that the mortgagor had been the 
rightful manager of the mutt until 1876 when he was outcasted and consequent- 
ly forfeited his office The present defendant was appointed in 1877 to succeeii 
him in the office of manager, but the mortgagor remained nevertheless in pos- 
session, and a suit by the present defendant to eject him was pending at the 
date of the mortgage The plaintiff now sought to enforce his rights under the 
mortgage against the defendant and the property, of which the defendant had 
been placed in possession as the result of the suit above referred to 
Per curim the mortgagor was not disentitled to incur expenses so as to bind 
the rightful manager by^the mere fact that (he former was not de jure manager 
at the time the expenses were incurred, provided they were incurred for the pie- 
servation of the trust property or^ other justifiable purposes 
On its appearing that the debt was incurred for the conduct of ceremonies in 
which the mortgagor, after his excc^munication, was disqualified from taking 
part, and that all the circumstances of the case were known to the mortgagee 
Held, that the plaintiff was not entitled to recover the amount of the mortgage- 
debt 

[R, I CWN 617 (623) ] 

Appeal against the decree of O. Chandu Menon, Bubordmato Judge 
of South Canarn, in original suit No 10 of 1002 

Suit against the swami of the Puttige mutt at Udipi to recover 
principal and inteiest due upon a mortgage of propeibies of the mutt, 
dated the 6 th Apiil 1800, and executed in favour of the father, deceased, 
of the plaintiff by the predecossoi in office of the defendant to secure 
repayment of a sum borrowed for the expenses of certain ceremonies 
connected with the mutt The defendant pleaded, intei aha, that the 
mortgage was not binding on the institution The furthei facts of the 
case appear sufficiently foi' the purposes of this report from the ludgment 
of the High Court 

The Subordinate Judge passed a decree dismissing the suit 
[ 360 ] This appeal was preferred by the plamtiff and, after his death, 
was proceeded with by his legal representatives 

Bhaahyam Ayyangar and Narayana Rau, for appellants 
Ramachandra Rau Saheb, for respondent 
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JUDGMENT 


The plaintiff sues for the recovery of Rs 6,599, alleging it to be due on 
a mortgage bond executed in 1800 to his father, since deceased, by the late 
Sumatindra Swami, formerly head of the Puttige mutt at Udipi 

The defendant, successor of Sumatindra and present swami of that 
mutt, contested the suit The Subordinate Judge dismissed it, the chief 
grounds for the decision being (i) that the instrument sued on was invalid 
as a mortgage, as it was executed pending the litigation between the late 
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Sumatinclru and tlie deTendant which tenninated in favour of the latter; 
(ii) that the loan was not granted under circumstances rendering the debt 
binding on the mutt. 

On behalf of the plaintiff (appellant) no attempt was made before us 
to impeach the Subordinate Judge’s conclusion that the mortgage is invalid 
on the ground of Us pendens; and upon the admitted facts of the case, 
the correctness of the Subordinate Judge’s yiew' cannot be questioned. 

The main point argued before us w^as whether the plaintiff is entitled 
to recover the whole or any portion of tlie amount sued for as moneys lent 
bona fide for justifiable purposes of the institution, of which the defendant 
(respondent) is the present manager. 

For a proper understanding of the case a brief statement of the 
circumstances which resulted in the litigation alluded to above betw^een 
the late Sumatindra and the defendant is necessary. 

There are at Udipi eight mutts, which are closely associated with 
each other, of w^hich the said Puttige mutt is one. They are presided 
over by Brahmin ascetics, bound to celibacy, who carry on in turn the 
worship of Krishna in the celebrated temple at that place. Against the* 
late Sumatindra charges were preferred by persons interested in the 
temple and the mutts, the principal accusations being that he had violated 
the rules of his order and the duties of his office, as he was living in 
adultery with a woman called Akka}^, and, as he had illegally appointed, 
her illegitimate son, an infant, as his successor in the Puttige mutt. 
After due investigation, the sabha, or committee constituted [361] according 
to usage for the purpose of enquiring into the charges, found the late 
Sumatindra guilty and expelled him and the infant appointed by him from 
the caste. In consequence, Sumatindra forfeited his right and position as 
the swami of the Puttige mutt. This took place in 1876. The defendant 
was duly appointed in 1877 as the head of the Puttige mutt. Sumatindra, 
how'^ever, did not submit to the decision against him but continued to hold 
possession notwithstanding such decision. Thereupon the defendant 
sued Sumatindra, his concubine Akkayya and her illegitimate son in 
original suit No. 3 of 1879 in the District Court of South Canara to re- 
cover the mutt and its properties and for other reliefs. Pending the 
litigation Sumatindra died, but the suit was carried on against the other 
defendants and was eventually decided in favour of the defendant on 
appeal to the High Court in 1883. 

That Sumatindra was lawfully expelled from the caste, and that on 
such expulsion Sumatindra ceased to be legally entitled to hold or exercise 
the office, or retain the property or receive the emoluments appertaining 
to the office, cannot now be questioned and has not been questioned in 
this appeal. This being so, the point for determination is whether the 
money mentioned in the bond sued on, and which was lent after Suma- 
tindra ceased to be entitled to hold the office, was lent under circumstances 
which render the same recoverable from the defendant, the rightful 
swami. Before we proceed to discuss the evidence on this question, we 
must notice a legal contention urged on behalf of the defendant, which if 
well founded, w^ould render a consideration of the evidence unnecessary. 
The contention is that inasmuch as the money was lent to, and the bond 
in question was executed by, Sumatindra, >^’hilst he was in unlawful 
possession of the office, the transaction is, in consequence of the absence 
of title in Sumatindra, absolutel\ void, however necessary and beneficial 
the loan might have been to the institution. But the cases relied on on be- 
half of the plaintiff against this contention preclude us from giving an 
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unqualified assent to such a contention In Dakhma Mohan Roy v. 
SaToda Mohan Hoy (1), the latest case on the subject, decided in 1093, 
the Privy Council, after pointing out that the proposition that a person 
who IS in wrongful possession is not entitled to recover sums spent on 
aocount of outgoings is not a [362J proposition of law admitting of no 
exception, held that when a proprietor in good faith, pending litigation, 
makes the necessary payments for the preservation of the estate in dispute, 
and the estate is afterw^ards adjudged to his opponent, he should, in 

common justice, be recouped what he has so paid by the person who 

ultimately benefits by the payment, if he has failed through no fault 
of his own to reimburse himself out of the rents No doubt there were 
special facts in the case in w^hich the law was thus laid down, but the 
reference made by their Lordships in their judgment to the Peruvian 
Ouano Company v Drcijfug Brothers (2) decided by the House of Lords 
in 1092 shows that the Judicial Committee was dealing with the 
question as one of principle, and as such it was elaborately discussed 
in the House of Lord’s case by Loid Macnaghten, w'ho delivered the 

judgment in the Privy Council case It seems, therefore, that it must 
now be taken as well established that Sumatmdra was not disentitled 
to incur expenses so as to bind the rightful manager, by the mere fact that 
the former was not dc jure manager at the time the expenses were 

incurred, provided they were incuired for the preservation of the trust 
property or other justifiable purposes We must, therefore, consider 
the evidence adduced to show the circumstances in which the loan was 
granted to Sumatindra, and determine whether the plaintiff has discharged 
the onua which according to law lies upon him In this connection the 
language of Keman, J , in Kotta Ramaaami Chetti v Bamjari Seaharnma 
Nayanivaru (3) when dealing with the question of the validity of a charge 
created by a person who was m possession of a palayam, but without title, 
is peculiarly applicable to the present case, and boriowmg his language, 
we think it may properly be stated that to entitle the plaintiff to lecover 
the money in question from the defendant, “ proof of imminent pres- 
" sure or danger of loss, or ot such close inquiiies as to the position of 
“ the estate and the immediate circumstances of the piessure or appre- 
“ hended danger as to satisfy a prudent and reasonable mind of the truth 
" of the alleged pressure and impending dangei should be given ” In our 
opinion satisfactory proof ot neither has been given. 

The principal points spoken to m the evidence adduced on behalf of 
the plaintiff are these each turn of worship, or priayaya [303] as 
it is called, devolving on each of the associated mutts lasts two years 
The total cost incurred by each swami during his turn amounts to be- 
tween Rs 25,000 to Rs 40,000 In 1800 it was the turn of the Puttige 
mutt to undertake the worship and to carry it on for a couple of years 
according to custom and usage Sumatindra as the swami in possession 
made the necessary preparations for the worship and commenced and 
-Carried it on until his death He had to borrow moneys for that purpose, 
as every one of the swami s has to do moie or less when his turn comes. 
It was even more necessary for Sumatindra to do so in 1880, because, in 
addition to the circumstance that the current income for that year was 
insufficient to meet the h^vy outlay which had to be incurred at the 
beginning of the panyaya, owing to the opposition of the defendant, some 
of the usual payments to the Puttige mutt, such as the contributions from 

(i) 21 C. 142 . ( 2 ) LR ( 1892 ) \C, 166 ( 3 ) 3 M 145 ( 151 ). 
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IMS Mysore State, were withheld on that ocoasion. Consequently the 

April 4. question was obtained to enable Sumatindra to discharge the 

* amounts advanced by some ten individuals for the purchase of provisions 

Appel- required for the pariyaya ceremonies. Who these previous creditors were, 
LATE and whether the amounts borrowed from them were applied for the 
Civil, purpose stated, there is little or no evidence to prove. But, even assum- 

ing the statements made by the plaintiff’s witnesses to be triie, it is 

ISM. 359 . quite clear that the present case is totally different from those where 
money is lent to avert some pressure which, if not so averted, will 
result in danger to the estate, such as the discharge of Government 
revenue due thereon as in the Privy Council case referred to above. 
There is absolutely no ground in the present case for the application of 
the principle of salvage on which relief ^was given in that case (see Dak- 
hina Mohan Roy v. Saroda Mohan Roy ( 1 ) ). Not only was there an utter 
absence of any pressure, but it may even be doubted whether the perform- 
ance of the pariyaya by Sumatindra was not, according to the notions of 
those interested in the temple, positively detrimental to the welfare of the 
institution. For it is quite plain that, after Sumatindra was lawfully 
excommunicated, he was disqualified from interfering with the religious 
concerns of the temple and the performance of worship by him after 
such excommunication cannot but have been looked upon by the persons 
interested in the temple as almost a desecration. It is therefore [864] 
not easy to see how the doctrine of equity and good conscience referred 
to in the cases relitid on on behalf of the plaintiff is to be held applicable 
to a case like this where money was lent Jbo carry on worship under 
those circumstances. 

Moreover, there is no ground for thinking that plaintiff’s father acted 
bona fide in lending the money. He resided at IJdipi itself where the 
committee which investigated the charges against Sumatindra sat, the 
inquiry having been conducted openly and having lusted for several 
months. The excommunication, the consequent quarrels and riots, the 
arrest of Sumatindra, defendant and others by the authorities to preserve 
the peace, the institution and pendency of the suit by the defendant 
against Sumatindra, Ac., were all clearly known to the lender at the date 
of the loan; and it is difficult to believe that the father of the plaintiff 
acted like a prudent and reasonable man in granting the loan under such 
circumstances. We think, therefore, that the plaintiff has not made out 
any real or accredited necessity such as is required by law to justify the 
loan and we agree with the Subordinate Judge in holding that the claim 
fails on the merits also. 

It is, therefore, unnecessary for us to consider the minor objections 
raised on behalf of the defendant. 

We dismiss the appeal with costs. 


(i) 21 C. 142 (149). 
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APPELLATE CIVIL 

Before Mr Justice Best and Mr Justice Subramania Ayyar^ 


Narasamma {Plaintiff's Legal Representative), Appellant v 
Bubbarayudu and others (Defendants), Respondents * 

[13th and 14th March and 19th April, 1895 ] 

Registration Act^Act III of 1877, SecHons 21, 48, 49, S^^Defectwe description of 
property — Deed affecting land registered in hook No 4 — Purchaser for lulue 

In a suit for land, forming part of the self-acquired property of a deceased 
Hindu, it appeared that in 1885 his widow and his cousin had (on the death 
without issue of his son) entered into an agreement whereby the latter relin- 
quished in the widow’s favour for consideration all his rights in the self-acquired 
property [365] left by her husband The agreement was registered in book 
No. 4 under the Registration Act, 1877, and it contained no such description of 
the property as to satisfy the requirements of Section 21 The plaintiff since 
purchased the land now in question from the cousin , the defendants Nos i and 
2 having purchased it and obtained possession from the widow 
Held, that the plaintiff was entitled to recover 
[R, 34 B 202 (2(ig) = ll Bom LR 1321=4 Ind Cas 588, 16 C P L R 141 (143), IS 

Ind Cas 335 (336) 24 M T. J 664 (677) , D., 23 M 580 <582) ] 

Second appeal against the decree of G T Mackenzie, District 
Judge of Kistna, in appeal suit No 1417 of 1892, reversing the decree of 

0 V Nanjundayya in original suit No 862 of 1889 

Suit to recover possession of certain land purchased by the plaintiff 
on the 29th of March 1889 from one Seshayya who was defendant No 3 
The defendants Nos 1 and 2 were in possession under a sale by defendant 
No 4, who was the \Mdow of one Guruvarazu, a kinsman of the plaintiff's 
vendor It appeared that Guruvarazu died leaving a son and a 

daughter by a previous wife, and that, on the death of the son, disputes 

arose between the daughter and the widow, with the latter of whom the 
plaintiff’s vendor took part, and on the Ist September 1885, an agreement 
was executed by which, inter aha, the plaintiff’s vendor, in consideration 
of Rs 1,000, relinquished his rights in the property of the deceased man 
Defendants Nos 1 and 2 pleaded that Seshayya had no title to convey by 
reason of this agreement, which, however, comprised no description of 
the property referred to therein, and was registered in book No 4 and 
not in book No 1 prescribed by Registration Act, 1877, Section 51 

The District Munsif passed a decree as prayed, but his decree was 
reversed on appeal by the District Judge, who found that the property in 
question was self-acquired property of the late Guruvarazu, but he ex- 
pressed his opinion that the document of 1885 was effectively registered 
The plaintiff having died, his daughter and legal representative pre- 
ferred this second appeal 

Pattahhirama Ayyar, for appellant 

Rama Rau and Sundara Ayyar, for respondents Nos 1 and 2 

JUDGMENT 

Best, J — It is contended on behalf of appellant ( 1 ) that, as .Exhibit 

1 contains no description o& the property sufl&cient to identify the same, 
as required by Section 21, Clause (a) of the Registration Act, it could not 
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be registered, and consequently its registration was ultra vires and 
inoperative for the purposes of Section 48 of the Act; and (ii) that even if 
the registration be held to be valid, as it was entered only in book No. 4 
and not in book No. 1 [ 366 ] prescribed by Section 51 of the Act, it is not 
such as to affect immoveable property. 

As observed by Pigot, J., in Baij Nath Tewari v. Sheo Sahoy Bhagut 
(1), the object of the Registration Act is to provide not only a guarantee 
of the genuineness of instruments, but also a record from which persons 
who may desire to enter into dealmgs with respect to property mm be 
able to obtain information as to title — or to quote the words of the Privy 
Council in Mohammed Ewaz v. Birj Loll (2) — Registration is mainly 
“required for the purpose of giving notoriety to the deed;’' and such 
being the case, it is difficult to see how this object is attained, if a docu- 
ment relating to immoveable property is registered m a book expressly 
prescribed for documents “ which do not relate to immoveable property.” 
Section 60 of the Act requires that the document registered shall have 
endorsed on it a certificate of the fact of registration ” together with 
” the number and page of the book in which the document has been 
“ copied,” and this is the certificate which is “ admissible for the pur- 
pose of proving that the ” document has been duly registered m manner 
“ provided by the Act.” 

As the original with the endorsement made thereon is returned to 
the party entitled to the same, he has the means of knowing what has 
been done by the Registrar; and if he allows to continue a mistake which 
he thus has the means of causing to be rectified, he has but himself to 
blame if he becomes a loser thereby; and his transferees of course stand 
in his shoes. 

In the present case the document I was executed by third defendant 
in favour of the fourth defendant. First and second defendants are pur- 
chasers from fourth defendant, while plaintiff is a purchaser from third 
defendant. First and second defendants, on seeing their vendor’s title- 
deed, if they had exercised ordinary care and caution, must have seen 
the flaw in her title, whereas no amount of search in the book No. I in 
the Registration office would enable the plaintiff to discover that the 
property sold to him by third defendant did not in fact belong to third 
defendant as gnati of the last owner Gopal Rao, but to fourth defendant 
who is the step-mother of the last owner. Cf. NajibuUa Mulla v. Nuair 
Mistri (3). 

[ 367 ] There is authority also for the other objection taken on behalf 
of appellants in Baji Nath Tewari v. Sheo Sahoy Bhagut (1), where it was 
held by the majority of a Full Bench that the absence of a description 
sufficient to identify the property renders the registration of a document 
invalid, and where the dissenting Judge, Petheram, C. J., differed from 
his colleagues only bcjcause he was of opinion that the description was 
in fact sufficient to identify the property. 

I am inclined, however, to agree with the opinion of Straight, J., as 
expressed in Hardei v. Ram hall (4), that the word, ‘ registered ’ in 
Section 49 of the Registration Act has reference only to the Act of Regis- 
tration by the registration officer; and that, if such officer has put upon 
the document tlie certificate required by Section 60, it becomes admissible 
in evidence. The mere fact of registration is not, however, sufficient to 
cure defects arising from non-observance of the requirements of Section 




(i) i 8 C. 556 (570). 
(3) 7 C. 196. 
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21, so as to affect property not specifically described and which has passed 
into the hands of third parties, though, as against the executant of the 
document, it might be enforceable on the principle certnin eat quod cerium 
reddt poteat Cf Ramatdh Pande v Balgobind (1) As in the present 
case the property has passed to a third party for consideration and not 
only is the description not as clear as is required by Section 21, but the 
registration itself purports to he of property other than immoveable, I 
think plaintiff is entitled to a decree. 

I would allow this appeal and, setting aside the decree of the Lower 
Appellate Court, restore so much of the decree of the District Munsif as 
awards to plaintiff possession of the land Plaintiff is also entitled to 
menae profits from date of suit to date of getting possession of the pro- 
perty — the same to be ascertained in execution of the decree — and to 
his costs throughout to be paid by first, second and fourth defendants 

SuBRAMANiA Ayyau, J — I concur 
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[ 368 ] APPELLATE CIVIL 

Before Mr Juaficr Beat and Mr Jiiafice Suhramama Ayyar 


Unni and otiiehs (Defcndanta Noa 3 lo 5), AppeUanta v Naqammal 
AND OTIIERS (Plamiiffa and Defcndanta Noa 1 and 2 Second 
Defendant' a Ecprcaentaftt)c), Respondenta * 

[2fith and 26th Febninry and 13th IMaich, 1895 ] 

Mortgage — Subsequent agreement — Covenant to pay an addttionai sum — Charge — 
Tacking, 

In a suit on a niorti^age, dated 1878, it appeared that the premises had been 
moitgaged 111 1874, but the mortgagor had been left in possession under a lease, 
and that a suit brought by the mortgagee (on the rent reserved by the lease fall- 
ing into arrears) was compromised in 1877 on the terms that Rs 3,680 should be 
paid together with the amount secured by the mortgage of 1874 The instrnmenl 
of compromise was not registered and the amount was not paid 
Held, that the plaintiffs’ mortgage was subject to the mortgage of 1874 only 
and not to the arrangement comprised in the compromise 

Quaere ■ whether the compromise would, if registered, have charged the land 
with Rs 3,6to, or whether its effect was merely to make the equity of redemp- 
tion conditional on payment of that amount, in such a manner as not to affect 
the rights of the subsequent mortgagee 
[R.. 9 C W.N 780 (791), HOC 248 (251) ] 

Appeal against the decree of E K Krislmiin, Subordinate Judge of 
South Malabar, in original suit No 7 of 1893 

Suit to recover principal and interest due on a mortgage, dated the 
16th March 1878, and executed by the deceased father and uncle of 
defendants Nos. 1 and 2 in favour of the plaintiff No. 1 to secure the 
repayment with interest of the sum of Rs 4,000 Defendants Nos. 3 to 
6 were the assignees of one Varadan Patter to whom the lands had pre- 
viously been mortgaged on the 6tli April 1874 for Rs 20,000 and on the 
7th April 1074 for Rs 1,(X)0. It appeared that Varadan Patter after 
the execution of his mortgages demised the mortgage premises on lease 
to the mortgagor, and subsequently in 1677 instituted a suit against him to 


♦ Appeal No. 07 of 1894 
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recover possession of the property with arrears of rent. That suit was 
compromised and a document was executed in the following terms — 

“ Razi presented under Section 375 of the Civil Procedure Code by 
Vakil Ramanatha Ay\ar for Varadan Patter, plaintiff in [369] original 
suit No. 24 of 1877, and by Vakil Sankara Menon for first defendant 
“ Oovinda Mannati 

“ The subject-matter of the above suit has been talked before and 
adjusted by mediators as follows: — first defendant shall, on the third 
Makarom next, pay plaintiff 675 parahs of paddy out of rent accruing 
“ due up to 1053, and the sum of Rs. 3,680 being value of paddy due on 
“ account of balance pattam and the costs of the suit shall be paid by 
“ the first defendant, together with the sum of Rs. 21,000 which the 
plaintiff has to get from the properties mentioned in the plaint; till 
“ payment the first defendant shall pay 4,319 parahs of paddy and 50 
cocoanuts inclusive of interest of 644 parahs at the rate of 5J parahs 
“ of paddy per 10 fanams due on the said sum in Kanni (September- 
“ October) and Makarom (January-Februarv) commencing from 1054 
‘‘ (1878-79).” 

The following decree was passed on the presentation of the razi- 
namah • — “ The Court doth order and decree m the terms of the said 
” razinamah that on account of the rent for 1053 (1877-78) the first 
“ defendant do pay plaintiff 675 parahs of paddy or their value according 
” to the market rate at execution, and that the suit be in all .other respects 
” dismissed assessing first defendant with his costs.” 

The question in the present suit was whether the plaintiffs’ mortgage 
was subject to the mortgages of 1874 only, or whether his rights were 
affected by the transaction of 1877 also. The Subordinate Judge decided 
this matter in favour of the plaintiff and passed a decree accordingly. 

Defendants Nos 3 to 5 preferred this appeal 

Sanharan Nayar, for appellants 

8\indara Ayyar, for respondents Nos. 1 and 2. 

JUDGMENT. 

SuBRAMANiA Avs'ar, J. — This is a suit for the recovery of the amount 
due under a mortgage executed to the first plaintiff on the 16th March 
1878 by the father of the defendants Nos. 1 and 2. The defendants 
Nos 3 to 5 are the assignees of the rights of one Varadan Patter to 
whom the father of defendants Nos. 1 and 2 had executed two prior mort- 
gages, one for Rs 20,(X)0 and the other for Rs. 1,000 on the 6th and 7th 
April 1874, respectively 

Varadan Patter, having been entitled to the possession of the pro- 
perty as mortgagee, leased the same to the mortgagor. The [870] mort- 
gagor lessee failed to pay the rents and Varadan Patter brought a suit 
against him in 1877 for the recovery of arrears of rent and the possession 
of land. The disputes were amicably adjusted and a razi petition was put 
in on the 30th October 1877. The portions of the compromise material 
for our present purpose are as follows: — ” The first defendant (father of 
” the defendants Nos. 1 and 2) shall, on the third JVfakarom next, pay 
” plaintiff (Varadan Patter) 675 parahs of paddy out of rent accruing 
due up to 1058 and the sum of Rs 3,680 being value of paddy due on 
“ account of balance pattam shall be paid by ,the first defendant, together 
” with the sura of Rs. 21,0(X) which the plaintiff has to get from the 
” properties mentioned in the plaint; till payment the first defendant shall 
“ pay 4,319 parahs of paddy and 50 cocoanuts inclusive of interest of 
“ 644 parahs at the rate of 5^ parths of paddy per 10 fanams due on the 
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** said sum in Kannl (September-October) and Makarom (January-Febru- 
ary) commencing from 1054 (1878-79).” These terms were not 

embo^ed in the decree which was passed on the compromise The only 
question, we have to determine in this appeal, is whether the plaintiff 
(respondents) are entitled to redeem the property under mortgage to the 
third, fourth and fifth defendants (appellants) without paying them Bs. 
9,680 in addition to the Bs 21,000 admittedly due under the mortgages 
of 1874. The Subordinate Judge decided in favour of the respondents 
On behalf of the appellants it is argued that the Subordinate Judge was 
wrong and that he should have held that the respondents were bound to 
pay Bs. 8,680 as well as the Bs. 21,000; the razi having created a charge 
upon the land for the former amount also In my opmion the razi does 
not create a charge for the amount in question as the appellants contend 
I see no words in it which either expressly or by implication create any 
lien on the land The language of the document appears to be more con- 
sistent with the construction suggested for the respondents, viz , that the 
razi only imposes an obligation on the mortgagor to pay the said sum 
along with the Bs 21,000 before he claims redemption If the parties 
intended to create a charge for the Bs 3,680, it was quite easy to use 
apt words to give effect to such intention But, on the contrary, the 
language employed falls, in my view, far short of what the parties would 
have said, had the idea of creating a charge been clearly in their minds 
The only circumstance relied upon on behalf of the appellants in [ 371 ] 
support of their contention is that the total sum payable at the time of 
redemption is Bs. 24,680 which includes Bs 3,680 in question This is 
not, however, inconsistent with the argument for the respondents who 
concede that so far as the mortgagor is concerned he must pay both the 
sums before he can ask for the surrender of the lands, he having contracted 
to do so On the other hand, the manner in which reference is made in 
the document to Bs 8,680, coupled with the provision therein made about 
the payment of interest on the sum, lather points to the view that the 
amount was looked upon by the parties as constitutim? a debt distinct 
from the Bs. 21,000 and standing on quite a different footing from the 
latter which earned no interest This construction is in accordance with 
Han Mahada]i Savarkar v Balamhhat Raghunaih Khare (1) and Yashvant 
Shenvi v. Vithoha Sheti (2) In the first case the mortgagor of an estate 
gave to the mortgagee subsequently to the date of the mortgage two 
successive money bonds, in each of which it was stipulated that if the 
amounts were not paid on tlie due date tlie\ should take priority of 
the amount due under the mortgage, and that redemption of the mort- 
gage should not be claimed until the bonds had been satisfied The 
assignee of the equity of redemption sued for poBsession of the estate 
on payment merely of the mortgage money His claim was upheld by 
Sargent, C. J , and Mr Justice Kemball, who ruled that the two subse- 
quent bonds did not create a further charge on the mortgaged premises, 
although they would prevent the original mortgagor from redeeming with- 
out paying their amounts In the second case the learned Chief Justice 
observed — *' We think that the Subordinate Judge was right in his con- 
” struction of the mortgage deed (Exhibit 29) There are no words in that 
“ instrument which expressly make the old debt of Bs. 100 a charge on the 
*' property. The mortgagor undertakes to pay it together with the Bs 64 
when he takes back the land and also agrees to the mortgagee’s continu- 
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** ing in the enjoyment of the land till he pays off both the debts; but thesfe 
“ provisions are satisfied by construing them as intended to make the equity 
“ of redemption conditional on the payment of both the debts. This 
** construction, moreover, receives corroboration from the allusion to the 
‘‘ old debt as* a distinct and separate transaction which would have [872] 'no 
“ significance if the intention was to make the Rs. 100 a charge equally 
with the Rs. 64." ’ 

Following these doeisicais T hold that the razi did not create a charge 
for Rs. 3,680, but rmly makes the equity of redemption conditional on the 
payment of that amount also 

It was next urged rm behalf of the appellants that even if no charge 
was created in their favour, the obligation to pay Rs. 3,680, undertaken 
by the mortgagor, is equally binding on the respondents claiming from 
him under a subsequent mortgage, and in support of this, reference was 
made to the principle embodied in Section <40 of the Transfer of Property 
Act. At first I was inclined to think that there was some force in this 
argument, but further consideration convinces me that that contention 
is not sound For the obligation respecting the payment of Rs. 3,680, 
arising out of the contract between the mortgagor and Varadan Patter, 
cannot properly be said to be one finnexed to the ownership of the land 
under mortgage as laid down in Section 40. And the cases in which the 
principle relied on has been applied will be found to be such as involved 
obligations directly connected with the ownership of immoveable property, 
though they do not amount to interests therein or easements thereon. 
But the obligation in question here is quite unlike the class of obligations 
dealt with in those cases and a typical instance of which is furnished by 
V. Moxhay (1) where it was held that a covenant between vendor and 
purchaser on the sale of land that the purchaser and his assignees shall 
use or abstain from using tlie land in a particular way will be enforced in 
equity against all subsequent purchasers with notice. In other words, 
the obligation so to be enforced must amount to an equity attached by 
the owner to the property itself. I hold that is not the case here and f 
am of opinion that the obligation to pay Rs. 3,680, though, of course, 
binding upon the mortgagor, is not binding upon parties who have subse- 
quently acquired from him for value an interest in the mortgaged pro- 
perty. This view is supported by the decision in Hari Mahadaji Savarkar 
v. Balamhhat Rayhvnath Khare (2) already quoted, in which Sargent, 
C. J., and Kembail, J., held that the assignee of the equity of redemption 
was entitled to redeem without paying the unsecured debt which the 
original mortgagor had contracted to pay along [378] with the mortgage 
amount notwithstanding that the assignor himself had he been the plaintiff 
would have been prevented from redeeming without paying the two 
amounts. A different view was however taken in Allukhan v. Roshan 
Khan (3), but the authorities quoted in the judgment from the Roman 
and the French Laws do not go to the length to which Duthoit, J., pro- 
ceeded in that case. They only allow tacking of the description contended 
for in the present case against the mortgagor. They do not lay down that 
a similar consolidation of unsecured and secured debts is allowable against 
subsequent purchasers for value. It is true that such consolidation or 
tacking has been permitted under special circumstatices against a beneficial 
donee of the debtor in Ragho Oovind Parajpe v. Balvant ArArit Oole (4). 
But the rule followed there is not founded on any principle of equity. It 
is merely to avoid circuity of action, so that the creditor may not be driven 

(1)2 Phill. 774 (778). (2) 9 B. 233. (3) 4 A. 85. (4) 7 B. loi. 
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to enforoe by separate proceedings the claims to which the operation of 
law or the act of the mortgagor has rendered the same person liable; but 
the tacking of the debts on the principle of avoiding circuity is inapplic- 
able to the case of persons in the position of the respondents against 
whom the creditor has no equity. (See Fisher on Mortgages, 4th edition, 
page% 573-4). It is therefore difficult to see on what principle the obliga- 
tion of the mortgagor in the present case is to be saddled on the respond- 
ents who are subsequent mortgagees 

In the view I have taken, it is unnecessary to consider the other 
points raised. I would dismiss the appeal with costs. 

Best, J. — I am of opinion that it was the intention of the parties 
to make the additional Rs 9,600, a charge on the property originally mort- 
gaged for Rs. 21,(K)0 to Varadan Patter whose assignees the appellants 
are, and that if the razinamah Fxhibit I had been registered the plaintiffs’ 
subsequent mortgage under Exhibit A would have been subject to the 
appellants’ prior mortgage for Rs 24,600 But, as the razinamah was 
nc^ registered, no valid charge was created thereby and the Subordinate 
Judge's decree is correct 

I concur, therefore, in dismissing this appeal with costs 


IMS 

March 

18 

Appel- 

late 

Civil. 

la M.368. 


18 M. 374. 

[ 371 ] APPELLATE CmL 

Before Mr Justice Beat and Mr Justice Suhramania Ayi/ar 


Ramanuja Avyangar and others (Plamiiff's Representatives), 

Appellants v 

Narayana Ayyanoar and others {Defendants Nos 1 to 7), 
Respondents * 

[26th and 27th April, 1093, and 16th March, 1095.] 

Limitation Act — Att XV of 1877, Section 12 — Delay tn obtaining copies for the purpose 
of appeal — Res judicata — Champerty — Speculative purchase — Public policy — 
Contract Act— Act IX of 1872, Section 23 

In a suit for land worth Rs. 2,300 the plaintiff claimed under a conveyance 
executed to him by defendant No I shortly before suit in consideration of 
Rs 250 The property had previously tielonged to the father, since deceased, of 
the first defendant's wife and her sister defendant No 2 Shortly after the 
father’s death a suit for maintenance was brought by his sister-in-law against his 
widow and two daughters, in which the then defendants alleged that the property 
now in question had been given by him to the wife of the plaintiff's vendor, and 
the Court recorded a finding that the gift was valid Defendant No 2 now 
raised a plea that the gift to her sister had not been accompanied by possession 
and was invalid, and she asserted title in herself under the will of her mother, 
under which title she had been in possession for ten years 
The Court of First Instance passed a decree for the plaintiff, the judgment and 
decree bearing date the 29th of September. Defendant No 2, being desirous of 
appealing tn forma pauperis applied for copies on the following day Stamp 
papers were called for on the 28th of October, but were not produced by the 31st, 
when the application was struck off under the copyist rules On the 6th of 
November a petition was put explaining the circumstances which prevented the 
stamps being produced within the peiiod of thiee days, and praying for restora- 
tion of the previous application 

Held, (i) that the application of the 6th of November must be considered a 
continuation of the forme* one for the purpose of computing the time allowed 
by the Limitation Act within which an appeal should be preferred to the Disti-ict 
Court , 
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(a) that the secoiui defendant was not precluded by the proceedings in 
the former suit from raising the plea above referred to ; 

(3) that th^ plaintiff’s purchase, which was found by the District Judge 
not to be a champertous transaction, was not void as being contrary to public 
policy. 

[F., 35 B 74 (78) ; R., 2 NL K 17 (21) ; D.. 29 M. 51 (517) 1 

Second appeal againat the decree of C. H. Mounsey, Acting District 
Judge of Salem, in appeal suit No. 96 of 1891, reversing the decree of 
P. A. Lakshmana Chetti, District Munsif of Tirupatore, in original suit 
No. 401 of 1889. 

[878] Suit to recover possession of certain land. It was alleged in 
the plaint that the property had previously belonged to Srinivasaraghava- 
chari since deceased ; that he had given it to his daughter, the first defend- 
ant ’s wife, who had remained in possession until her death in 1879; 
that thereupon her son had entered into possession and retained it until 
his death in 1880, and that thereupon the title to the property devolved 
on defendant No. 1, who sold it to the plaintiff on the 26th March 1889 
for Rs. 250. Defendant No. 2 put in a written statement to the effect 
that she and the first defendant's wife were sisters; that the alleged gift 
to the former was unaccompanied by possession and invalid; that on 
the death of Srinivasaraghavachari tne property passed to his widow, 
and that she devised it by will to defendant No. 2 who, since then had 
been in possession by herself or her tenants. 

It was proved that, in original suit No. 67 of 1894, a sister-in-law of 
Srinivasaraghavachari sued his widow and two daughters for maintenance, 
seeking to have the amount awarded to her created a charge on the 
family property. The defence was that the widow had inherited nothing 
from her husband, that a part of his estate had been sold to the present 
defendant No. 2, and the rest, including that now in question, had been 
given to the other sister, namely, the wife of the present defendant No. 1 
In that suit it was held that the gift in question was valid, but the decree 
made no reference to this matter. The District Munsif held that in view 
of that finding in the previous suit, it was not open to the present defend- 
ant No. 2 to claim title througli her mother, and disposing of the remain- 
ing issues in favour of the plaintiff, he passed a decree as prayed, the 
judgment and decree of the District Munsif bearing date 29th of September 
1890. 

On the 29th of November defendant No. 2 preferred an appeal in 
forma pauperis to the District Court It appeared that copies of the 
District Munsif 's decree and judgment were applied for on the 80th of 
September. The decree was only ready on the 28th of October on which 
date stamps were called for. On the 31st of October the application was 
struck off under the copyist rules for the reason that no stamps had been 
produced. The stamps were produced on the following day; the applica- 
tion for copies was renewed on the 6th of November, stamp papers were 
called for on the 8th, the copy was ready on the 18th, and delivered on 
the 19th November, but the District MunsiCs Court failed to attach 
[876] the value slip to the copy of the judgment until tV 26th of 
November. 

The District Judge admitted the appeal and reversed the decree 
appealed against, holding that the case was unaffected by the previous 
suit and that the plaintiff’s purchase was no£ enforceable. He said that 
regard being had to the value of the property which was about* Bjs* 2,800, 
and the other circumstances in the case he was not able to consider 
that the plaintiff had entered on t4e litigation hona fide^ and that the case 
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WBB aooordingly governed by Goculdaa Jagrnohandaa v. LalAmidaa 
Khirruji (1) 

ThiR second appeal was preferred by the representatives ol piaintiif 
since deceased. 

Pattabhirama Ayyar, for appellant 

Venhaiarama Sarnia, for responde*nt No 2 

J UDGMENT 

It IS first urged tliat the District Judge admitted tbe appeal alter it 
had become time- barred 

The judgment of the Court of Eirst Instance is dated 29th September, 
and this also is the date of the decree Tlie appeal was filed on the 29th 
November The time allowed for an appeal by Article 170 ol Schedule II 
of the Limitation Act is thirty days from the date ol the decree 

The question is whether au>, and what deduction of lime is to be 
made under Section 12 of the Liimtation Act Tt is not material to deter- 
mine the precise date on which the decree was actually signed, since the 
date on which the judgment was pronounced must be taken as also the 
date of the decree under Section 205 of the Code oi (hvil Proceduie. 

The application for copies of judgment and decree was made on the 
30th September, i e , the day following that on which the judgment waS 
delivered It was not till 28th October that stamp papers were called 
for, and, on the same not being pioduced during the next tliree days, the 
application was struck off on the Slst idem under the Copyists’ Kules 
On the 6th November, petition was put m explaining the cirtni instances 
which prevented the stamps being pioduced within the three days, and 
praying for a restoration of the previous application On this application 
the District Munsif passed an order directing that copies should be [ 377 ] 
granted, but that it fehould be left to the discretion of the District Judge 
to decide whether the second application should be treated aS a continua- 
tion of the previous one 

Though we are nob prepared to accept the opinion of tlie Judge that 
the date on which the decree was actually signed is in itself material, 
we agree in the conclusion at which he has arrived, namely, that the 
appeal is within time, as we are of opinion, that the application of 6th 
November must be considered a continuation of the former one, and tins 
being done, the appeal is within 30 days after deducting the tune allowed 
under Section 12 of the Limitation Act 

It is next contended that the Judge is wrong in holding the defend- 
ant’s plea to be not rea judicata The first defendant's wife and second 
defendant were co-defendants in the former suit, and as between them 
there was no active controversy either as to the factum or as to the 
validity of the deed of gift, but the gift waS set up by both of them jointly 
with the object of defeating the suit of the then plaintiff The Judge is 
therefore right in holding the defendants’ plea to be not rea judicata 

It is lastly contended that the Judge is not w^arranted in dismissing 
the suit on the ground that the sale to plaintiff was champertous Though 
the second issue raises the question of the honw fidea and validity of the 
sale, it is not sufficiently specific to direct the attention of the parties to 
the question whether it is champertous The Judge, no doubt, points out 
circumstances showing the transaction to be one of a gambling nature, but 
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we think that a specific issue is necessary to give plaintiff a fair opportun- 
ity of showing that the transaction was otherwise. 

We shall, therefore, ask the Judge to try the following issue: — 
Whether the plaint sale i$ invalid as being champertous/ 

Either party can adduce fresh evidence, and the finding is to be 
submitted within one month after the re-opening of the Court. Seven 
days after the finding is posted up in this Court will be allowed for filing 
objections. 

In compliance with the above order, the then District Judge submit- 
ted a finding which concluded as follows: — 

‘‘ I should say, that there is no proof that the transaction was of a 
“ champertous nature — in the technical sense of the word. There [ 378 ] 
“ is no proof that there was any agreement to division of spoil. What 
“ we have is a sale (consideration for which probably passed) of property 
“ for only about one-ninth or one-tenth of its market value to an out- 
“ aider, who would have to try his luck in a very doubtful litigation there- 
'' on. The purchase was, therefore, of a very speculative kind though not 
“ champertous. On the further question whether such a transaction is 
“ opposed to public policy, I have not been aSked for an opinion, and I 
“ therefore refrain from expressing any opinion.” 

This appeal again coming foi^ final hearing the Court delivered judg- 
ment as follows: — 


JUDGMENT (FINAL). 

The Judge's finding is that the purchase by plaintiff from first defend- 
ant was a speculative transaction though not champertous. It has been 
held by the Bombay High Court in Gopal Ramchandra v. Oangaram 
Anandiahet (1) that a similar transaction was not bad on the ground of 
being against public policy. Following that decision, we set aside the 
decree of the Court below and remand the appeal for disposal according 
to law. 

The costs in this Court will abide and follow the event. 


18 M. 378. 

ORIGINAL CIVIL. 

Before Mr. Juatice Subramania Ayyar. 

Ranoammal {Plaintiff) v. Venkatachari {Defendant).^ 

[14th August, 1895.] 

Fraudulent conveyame — Collusive decree — Fraud on creditors — Fraudulent purpose 
carried out — Suit by legal representative of the fraudulent transferor and judg- 
ment-debtor to set aside conveyance and restrain execution of decrde 

A, with the intention of defeating and defrauding his creditors, made and de- 
livered a promissory note to B without consideration, and Collusively allowed a 
decree to be obtained against him on the promissory note, and conveyed to B a 
houi^ in part satisfaction of the decree : and it appeared that certain of A*s 
creditors were consequently induced to remit parts of their claims. A having 
died, his widow and legal representative under Hindu law, now sued B to have 
the [378] promissory note and the conveyance set aside and to have the de- 
fendant restrained injunction from executing the decree: 
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Heldj (i) that the plaintiff was nol entitled to relief in respect of the pro- 
missory note and the decree, although she was not personally a party to the 
fraud, inasmuch as she claimed through A by whose contrivance and collusion 
the defendant was enabled to obtain the decree , 

( 2 ) that the plaintiff was not entitled to have the sale set aside inasmuch 
as there had been at least a partial carrying into effect of the illegal purpose in a 
substantial manner 

IR., 27 C 231 (253), 33 C 907 --4 CLT 22—10 CWN 650. 20 M 32b (330), 20 
M 333 (337), 31 M 97=18 MLJ M LT 24(j, Jl M 485=18 MLJ 

576=4 MLT 331, 63 PR 1898, UBR (1897—1901) 544 (550), D, 23 R 
406 (411) , 23 Q 460 (474) 1 

Suit to declare invalid as against the plaintiff a mortgage, a sale- 
deed and a decree on a promissory note The facts of the case appear 
sufficiently for the purpose of this report from the judgment of tlie High 
Court. 

Sundaratn Saatn^ for plaintiff 

The Advocate-General (Hon Mr Sjnimj Branson) and Mr J G 
Smith, for defendant 
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JUDGMENT. 

The plaintiff, who is the widow and legal representative of one Vira- 
hami Ayyangar, deceased, sues to set aside (1) the mortgage ot ceitain 
lands, dated the 3rd June 1891, executed by Virasami to the defendant, (2) 
the decree in civil suit No 319 of 1891 on thd file of this Court obtained 
by the defendant against Virasami in 1892 on a promissory note, also dated 
the 3rd June 1891, and (3) the deed of sale of a house, dated the 14th 
March 1898, executed by the latter to the former and for an injunction 
restraining him from enforcing the said mortgage and the sale and from 
executing the decree 

The material allegations of the plaintiff are that the late Virasami, 
who traded and carried on business in Madras and in the mofussil, liaving 
got into debt about the year 1891, in collusion with the defendant, for the 
purpose of defrauding his creditors, executed the mortgage and the 
piomisBory note for Rs 5,442 of the 3rd June 18t)l, without receiving 
consideration for either of them, and allow'ed the defendant to bring suit 
No. 319 of 1891 referred to above on the latter document, and obtain a 
decree therein, and executed the sale-deed of the 1 4th March 1893 in part 
satisfaction of the amount alleged to be due under tlie said decree 

The defence is that the mortgage, the promissory note, the decree, 
and the sale-deed were all obtained bona fide 

The questions, to be decided are whether the said allegatiDns of tlie 
plaintiff or any of them are true, and, if So, whether she is entitled to any 
and what relief 

[380] On behalf of the plaintiff nine witnesses were called and Exhi- 
bits A to H produced, and on behalf of the defendant he himself was 
examined and twelve documents filed. 

The first witness for the plaintiff Bajagopalachan stated that he was 
a gumastah under Virasami Ayyangar up to 1891 ; that about the middle 
of that year Virasami communicated to him hiS intention to get up certain 
documents in the name of the defendant for the purpose of making li 
appear that his debts amounted to ai larger sum than it was in reality, 
and thereby inducing his Creditors to accept from him in full satisfaction 
of the amount dye to them less than they were justly entitled to, that the 
witness objected to Virasami attempting to commit any such fraud and 
that in consequence misunderstand jpgs arose between Virasami and 
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himself which led to his quitting the service of the former. It appears 
that Virasami brought in 1891 a charge of embezzlement against the wit- 
ness and also that subsequent to Virasami ’s death there have been quarrels 
and criminal complaints between the defendant on the one hand and the 
witness and his. father on the other. Moreover the witness is the plaint- 
iff’s brother and his father is managing the suit for her. In these circum- 
stances 1 am unable to attach any weight to the evidence of this witness. 

The second, the fouiih, and the ninth witnesses for the plaintiff said 
nothing in support of her case. 

The fifth and the seventh witnesses w’ere called to prove that the 
defendant is not possessed of much property. They spoke to the extent of 
the lands alone, held by him in two or three villages, which do not appear 
to be very valuable. 

The third and the sixth witnesses gave material evidence. Virayya 
Naidu, the third, Stated that Virasami and his son-in-law Narasimma- 
chari who traded together owed him in October 1891 Rs. 9,600 and odd; 
that in that month Virasami and Narasimmachari came and represented 
to him that they could pay only lls. 5,000, and that lie accepted that 
amount in full discharge of his claim, as he was unwilling to undertake 
the trouble and expense of litigating with them in connection with ceHain 
fraudulent acts, which he had come to know Virasami had committed for 
the purpose of defeating the rights of his creditors. The entry in his 
account book, dated the 9th October 1891 (Exhibit C) supports his state- 
ment that he gave up Rs. 4,000 and odd out of the amount due to him. 

[381] The sixth witness Thiruvengadathan Chetti who is a partnei’ 
in a firm carrying on business under the Style of King and Co., stated 
that Virasami and Narasimmachari owed the firm in 1891 over Rs. 6, (XX), 
that suit No. 339 of 1891 on the file of this Court was brought against 
them by the firm for the amount so due, and a decree obtained for the 
same, that .when steps were taken to execute the decree, Virasami stated 
that he was unable to pay the whole amount, and that consequently in 
August 1893, the firm received Rs. 2,750 in full satisfaction of the 
decree. 

The remaining witness Narasimmachari, the partner and son-in-law 
of Virasami and undivided nephew of defendant, was called for the plaintiff. 
But he entirely supported the case of the defendant, who himself 
gave evidence in his own favour. 

In dealing with the transactions impeached by the plaintiff, it will be 
convenient to take up the mortgage first, as it is to some extent a distinct 
transaction from the promissory note of the same date. By the said 
instrument of mortgage, the lands and houses, which belonged to Virasami 
in certain villages in the Karvetnagar zemindari, were mortgaged for 
Rs. 3,740 made up of six items. The largest of these is Rs. 2,000, which 
the defendant stated he undertook to pay to Narasimmachari ’s mother at 
the request of Virasami, on account of the amount that Narasimmachari 
had borrowed on the security of his house, and paid to ViraSami a short 
time before the mortgage to the defendant. The remaining Rs. 1,740 con- 
sists of moneys said to have been paid on five different occasions by the 
defendant to or on account of Virasami to enable the latter to redeem cer- 
tain jewels which he had pledged, and which belonged to his wife and his 
daughters who insisted that the properties should be got back and returned 
to them. There is no doubt that Narasimmachari ’s house was mortgaged 
to the plaintiff’s second witness for Rs. 2,000 as alleged by the defend- 
ant, and it ife probable that Virasami wanted to repay the amount to 
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his 8on-iii4aw, aijdi requested the detendant to undertake to pay the same IMS 
to his mother as stated m the instrument ot mortgage This item therefore 
appears not to be fictitious. As to the remainder Ks. 1,740 there is 
nothing to cpntradict the statements of the defendant and Narasimmachan Origi- 
that the several amounts making up the said sum were paid to or on nal 
account ol Virasumi as alleged on behalf of the defendant There is other ClVlL. 

evidence than that of the said peisons to show that, as a matter of fact, 

VirasRmi .[3S2] had pledged the jewels leferred to above, and that they l®M.37iw 
were redeemed about the time the mortgage to the defendant was executed. 

The testimony adduced on behalf of tlie plaintiff to prove that the defend- 
ant did not possess sufficient property to enable him to advance the 
lls 1 , 740 , which he says he actually paid to Virasami, or on his account 
does pot satisfy me that he was too poor to raise that sum I am therefore 
of .opmion that the plaintiff has failed to establish that the mortgage in 
question was executed fxaudulentlv without consideration 

The next question is as to the promissory note Exhibit H, the decree 
thereon and the sale ot March 1893 The piomissorv note purports to 
have been executed tor lls 5,442, of this amount it is stated that all but 
Rs 600 w^ere found due upon a settlement of accounts evidenced by 
Exhibit IV, dated 6tli May 1891 The first item mentioned in this 
exhibit 18 Rs 700 stated to be the value of tlie produce of the defendant’s 
own lands m Punimangadu village, and alleged to have been delivered by 
the defendant to Viraaami from 1877 to 1891 annually The next item 
of Rs 1,6(X) is said to be the value oi the detendant's shaie of the pro- 
duce derived from the lands winch belonged to Virasaini in the village of 
Mamandur, and wffiich wore cultivated b} the defendant undei an agree- 
ment that he wa^ to take the kudivaiam sliaie, and pay Viiusaini the 
melvaram The defendant’s case is that he handed over eveiy year 
from 1877 to 1891, not only the melvaiam, but liis own kudi- 
varam also Now^ it is admitted that Virasami nevei interfered 
with the cultivation of either the defendant’s lands to which the 
first item relates, or his own to whicli the second item relates, and 
that the defendants alone attended as the business wli\ in these ciicum- 
stances the defendant gave to Virasami the pioduce oi his own lands and 
hiB kudivaram share out of tlic produce ot VirnsaTni’s lands, is not satis- 
factorily explained And it is curious that though the lands were not let 
out for a fixed money rent, )et the annual yield theiefrom turned out, 
throughout 14 years, to be worth exactlv Rs 170 each yeai as Exlii- 
bit IV states The thud item eopsists of Rs 600 pimcipal and 
Rs 1,00$ interest thereon And the principal is alleged to have been 
tli 3 sum that the defendant got in 1877 when his daughter was mai- 
ried, from hei husband's family, partly for the expenses connected with 
the marriage ceiemonies, and paitly for jew'els to be made for her It 
IS stated hpwever that no portion of tlie Rs 600 was spent during the 
[$ 83 ] marriage or in making the jewels, but that the wffiole w'as lent to 
Virasami and remained in his hands up to 1891 This appears to be highly 
improbable , The fourth and the last item consists of Rs. 350 and of 
Rs 504 interest thereon The foimer is said to be the sale proceeds of 
the defendant's deceased wife’s jewels alleged to have been handed over 
by the defendant to Virasiimi in 1880 and sold b\ the latter If the 
different sums of money referred to above had been leallv lent, it is likely 
that the defendant would have secured some wTitten evidence contempora- 
nepus with the loans, but no such wTiting is produced Again it is 
unlikely that the interest would have l^en allowed to accumulate for such, 
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long periods as eleven and fourteen years us stated in Exhibit IV. 1 am 
Aug 14 . constrained to say that the items set out in Exhibit IV appear 

* to me to be altogether fictitious and the settlement therein alleged a sham. 
Origi* The sum of Rs. 600, which, with the Rs. 4,842 specified in Exhibit 

llxij mates up the amount for which the promissory note wae executed, 

Civil, is said to have been paid by the defendant to Virasami between the date 

of Exhibit IV and that of the promissory note. To establish this payment 

1RM.37R. there is no evidence beyond the statement of the defendant, and Exhibit 
III, which was produced to support it. It is an agreement executed by 
Virasami to the defendant, wherein the former promised to repay the 
said Rs. 600 with interest on demand when this amount had already been 
included in the promissory note, dated the 3rd June. What' necessity 
there was for executing a further document about it nine days later, is 
not properly explained. Exhibits IV, H and III all seem to me to have 
been collusively got up to support an untrue claim. 

This view is confirmed when 1 consider the circumstances in which 
Virasami was placed at the time the said documents came into existence, 
and the subsequent conduct of the parties in connection with suit No. 819 
of 1891, the proceedings in which, as 1 shall presently show, synchronises 
with those of No. 339 of 1891 in a very remarkable manner. 

From the evidence of the plaintiff’s first, third and fifth witnesses, 
it is quite clear that Virasami was greatly indebted in 1891, and was 
exerting himself to get his creditors to take in full satisfaction of their 
claims much less than what they were entitled to. Exhibit C shows as 
already stated that in October of that year the plaintiff’s third witness 
actually gave up more than Rs. 4,000 out of a debt of Rs. 9,000 and odd. 
On the 18th November 1891 ^[3M] Messrs. King and Company instituted 
suit No. 339 of 1891 against Virasami and Narasimmachari for the recovery 
of Rs. 6,000 and odd, obtained a decree on the 2nd February 1892 and 
applied for execution in February 1893 The defendant’s suit No. 319 was 
also instituted in November 1891, the decree was passed in March, 1892, 
and an application for execution was put in March 1893. At the instance 
of Messrs. King and Company notice was issued in their suit to Virasami 
and Narasimmachari to show cause why the decree should not be executed 
and it was served on them on the 22nd February 1893. On the 14th 
March 1893 Virasami executed Exhibit G conveying his house to the 
defendant in part satisfaction of the decree in suit No. 339 of 1891; and cv/o 
days afterwards the defendant presented the application for execution refer- 
red to before asking for a warrant for the arrest of Virasami (Exhibit XI). 
Narasimmachari admitted that he assisted the defendant in getting this 
application filed and was actually present when it was verified by the 
defendapt in Court. It is also admitted that at this time the defendant and 
Narasimmachari on the one hand and Virasami on the other were friendly 
to each other, as they afterwards continued to be up to Virasami ’s death in 
December 1893. It seems, therefore, extremely unlikely that the defendant 
really wanted to arrest Virasami who was his sister’s son. Nor would 
Narasimmachari have taken an active part in seeing Exhibit XI filed if he 
believed that it was seriously intended to proceed against his father-in-law. 
Again if the sale-deed of the 14th March were a bona fide transaction, 
would it have been followed, within 48 houis of the execution of the 
document evidencing it, by an application for the arrest of the vendor by the 
vendee who were close blood relations of each other? Would the nephew 
not have been able to persuade his uncle to refrain from proceeding against 
his own person? At all events would some reasonable time not have been 
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given to a ludgment-debtor placed in orcumstanceB in which Virasami was 
then placed to enable him to arrange tor the payment of the balance of the 
ddoree amount? The execution of the Bale-deed on the 14th and the 
presentation of Exhibit XI on the 16th appear to me to have been clearly 
intended to put pressure upon King and Company who were then trying to 
execute their decree to come to terms, which they did five months after- 
wards by accepting in satisfaction of the whole claim Rs 2,750 which was 
less than half of the decree amount. As to possession of the house after 
the alleged sale, it is[3Bfl] admitted that Virasarni resided there till his 
death without paying any rent, tliough he agreed to do so under Exhibit V 
executed by him on the 16th Maicli, the very day on which the application 
tor a warrant for his ariest was filed b} the defendant — Exhibit VIII, dated 
the 16th March and Exhibits VI and VII, dated the 17th of the same month 
and Exhibit IX, dated the 1st May 1893, are rent agreements executed by 
certain tenants who occupied portions of the house other than those in 
Virasami’s possession and yet the stamp papeis on which they are written 
were sold to Virasami This circumstance also shows that Hie was 
getting up evidence to support the sale I hold therefore that the decree 
in suit No 319 of 1091 was collusivel^ obtained on the promissory note 
Exhibit H, executed without consideration, for the purpose of defeating 
the rights of Virasami 's creditors and that the sale-deed Exhibit G execut- 
ed in part satisfaction of that decree is fraudulent 

The next question is whethei the plaintiff is entitled to set aside 
the decree and the sale, as to both of which my finding upon the facts 
IS in her favour 

Eiiiat as to the decree, the authoiilios arc distinctly against the pro- 
position that the plaintiff is entitled to impeach it VcnUaiiamanna v 
Viramma (1), Chenvirappa v Puttappa (2j In the former case A had 
obtained a decree against B in execution of wduch he was put in possession 
of certain land by proclamation, the land being m the possession of tenants 
A subsequently sued B and the tenants to recover possession of the same 
land. B pleaded that the decree oblained by A was the result of collusion 
between himself and A in fraud of B’s creditors It was held that it was 
not open to B to raise this plea Parker, J , there said, “ although when a 
" contract or deed is made for an illegal or immoral purpose, a defendant 
“ against whom it is sought to be enforced may not for his own sake but 
“ on grounds of general policy (Pci Tiord Mansfield in Holman v Johnson 
“ (3) and Luchmidaa Khi^np v Mulp Canp (4) ) show the turpitude of 
“ both himself and the plaintiff, it is otherwise when a decree has been 
" obtained by the fraud and collusion of both the parties In such a case 
“it is binding upon both, Ahinedbhoy Huhibhoy v V idlecbhoy Cassum- 
“ bhoy (6) and Prudham v Phillips (6) 

[386] In the other case cited by me above, tlie party who sought to 
get rid of the fraudulent decree, was the plaintiff, and the facts and the 
decision theie were, so far as the point I am now* dealing vMth is concern- 
ed, these In 1874 the plaintiff Puttappa bought a house from G, 
but caused tJie convey aiiC(‘ to be executed by G m the defendant 
Chenvirappa’s name This was done with the object of protecting the pro- 
perty against the claims of the plaintiff’s creditois Tlie plaintiff occupied 
the house, obstensibl^ as tenant of the defendant, for a nominal rent 
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1395 In 1880 the defendant brought a suit against the plaintiff to recover posses- 
AuG. 14. house, and obtained an ex-parie decree. He applied for execu* 

tion of the decree, but allowed the execution proceedings to drop. In 1888 

Origi- he made a fresh application for execution. Thereupon the plain- 
NAL tiff filed a suit for a declaration of his title to the house in question and 
Civil, of las right to retain possession alleging that the defendant was a mere 

benamidar; that the sale-deed and ex- parte decree were sham and 

18M.378. collusive transactions in fraud of the plaintiff’s creditors. It was 
held that the plaintiff was bound by the decree passed in 1880 in 
the defendant’s favour though it was a collusive decree, and that the 
plaintiff could not get the judgment set aside which the defendant had 
obtained against him by his own contrivance. After an elaborate exami- 
nation of the authorities on the point, West and Birdwood, JJ., who 
decided the case just cited, conclude with the observation that ** a party 
“ to a collusive decree is bound by it, unless possibly when some othei 
“ interest is concerned that can be made good only through his.” No 
such interest being at stake in the case before me, I must hold that the 
plaintiff is not entitled to set aside the decree, even though she was not 
personally a party to the fraud, inasmuch as she stands in the shoes of 
Virasami, through whom she claims and by whose contrivance and collu- 
sion the defendant was enabled to obtain the decree sought to be set aside. 
The dictum in Mathew v. H anbury (1) in favour of the proposition that in 
such cases the legal personal i*epresentative of a party committing the 
fraud stands in a better position than the latter has been held to be 
erroneous by Lord Selborne, L.C., in Ay erst v Jenhms (2). 

With reference also to the sale of the 14th March 1893, it seems tc 
me that the plaintiff is in law not entitled to any relief. Before [387] 
stating the specific ground which disentitles her to relief it is necessary 
to notice briefly the state of the law on the point. The result of the 
authorities may be summed up thus. The mere fact that an assignment 
has been made for an illegal purpose does not of itself, prevent the Court, 
at the instance of the assignor from interfering. Where the purpose, for 
which the assignment is made is not carried into execution and nothing 
is done under it, the mere intention to effect an illegal object when the 
assignment is executed, does not deprive the assignor of his right to re- 
cover the property from the assignee who has given no consideration for it. 
But it is otherwise where the illegal purpose or any material part of it is 
carried out (May on Fraudulent and Voluntary Dispositions, second edi- 
tion, pages 471 and 472; Chenvirappa v. Putiappa (3) already cited, and 
Kearley v. Thomson (4). In stating the law thus, I have not omitted to 
consider the cases of Sreemutty Debia v. Bimola Soonduree (5) and By- 
hunt Nath Sen v. Goboollah Sikdar (6). If they were intended to lay 
down a rule differing from that enunciated above, those decisions cannot 
be accepted as correct. The unqualified language used by Sir R. Couch, 
C.J. in the former case and by Markby. J., in the latter, has been comment- 
ed upon in Chenvirappa v. Putiappa (3), already referred to and where the 
question under consideration is discussed in all its bearings. Referring to 
those cases. West and Birdwood, JJ., observe: ” These decisions go a long 
” way towards enabling a party to a dishonest trick, by which his creditors 
” mav have been defrauded to get himself Reinstated when his purpose 
” has been served,” and again, ” amongst the English oases, from which 

(i) 2 V^rn. 187. L.R. 16 Eq. 281, 

(3) II B. 708. , (4) L.R. 24 Q.B.D., 742. 

(5) 2t W.R., (C.R. 422 (424))- ^ (6) 24 W.R. (C.R.) 391. 
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the pnnciplea stated in the Calcutta decisions have been cUawn, it 
would not be easy to find an} ni nJjicli a plaintiff seeking to have his 
own boleinn act set aside biiuplv and solel) in his own interest, has 
succeeded in getting the lornial act to be replaced b> the real intention 
when that intention involved a traud on third parties ’’ Nearly all the 
reported English cases up to 1887 when Chcnvuuf/pii v Futtappa ( 1 ) was 
decided are noticed by West and bird\\ood, JJ , but Keatley v Thomson 
(2) which lays down a more qualified rule than that iippareiitiy adopted 
the said learned Judges had not been decided then and ina^ be considered 
here Then Fry, LJ, who delivered the judgment of the Court said 
[388J “ I hold, therefore, that where there has been a partial carrying 
“ into effect of an illegal puipose in a substantial manner, it is imposible, 
though there remains something not performed, that the money, paid 
under that illegal contract can be recoveied back,” and he made the 
following remarks which seem to show that the tendency of judicial opinion 
IB in favour of making tlie rule ever stiicter, ” there is suggested to us a 
third exception, which is relied on in the present case, and the authority 
“ t( ] which IS to be found in the judgment of the Court of Appeal in the 
case of Tayloi v Botvers (3) In that case Mellish, L J , in delivering 
judgment says at page 300 — ‘ il mon(‘\ is paid, oi gex^ds delivered for an 
illegal puipose, the peisoii who has so paid the money or delivered the 
goods may lecover them bock before the illegal purpose is carried out ’ 
It IS icmaikable that this proposition is, as 1 believe, to be found in no 
enrliei case than Taiflot v Boiccm (3), winch occurred m 1869, and nol- 
” withstanding the \er} high authonty of the learned Judge who expressed 
“ the law in the terms which I have read, I cannot help saying for myself 
that T think tlie extent of the application of that principle, and even the 
" principle itself, may, at some tune lieieaftei, lequue consideration, if not 
“ in tins Court, yet in a higher tribunal 1 am glad to find that iii express- 
“ mg that vie\^ I have the entiie eoncurreiiee of the Lord Chiel Justice 
It is deal, theretoie, that the lei ms, m which the Calcutta decisions 
referred to above aie expi eased, aie too wide to be accepted as containing a 
strictly accurate exposition of the law’ on tlie question under consideration 
The only plausible argument in favour ot the contention that the 
Couits ought not to decline to grant lelief, even if the illegal purpose has 
been completely oi pariiall} earned out is that otherwise ” they w’ould be 
“ assisting in a fiaiid tor they would be giviqg an estate to a person when 
“ it was never intended that he should have it,” (Sieemutty Dehta v 
Bimola Soondutee (4) ) The answer is that this objection is allowed not 
for the sake of the defendant, but on grounds of general policy which the 
defendant has the advantage of contiaiy to the real justice as between 
him and the person seeking the lehef b} accident as it were, [Holman v 
Johnson (5) ) In such cases the Couifc (to borix)w the language of [389 J 
Story,) ” cannot but leave the guilty plaintiff to the consequences of his 
" own inequity and decline to assist him to escape from the toils which 
" he had studiously prepared to entangle others ” (Equity Jurisprudence, 
page 697 ) The remarks of Eiy, L J., quoted above, would seem to throw 
a doubt even upon the proposition that the formal act may be relieved 
against by lefereiice to the real intention of the parties in cases m which 
the transaction is still inchoate and the traiisicroi still retains a locus 
peniientue. 

fi) II B 708 (j) LR 24 QBT) 742 (3^ LR i QBD 2Qr 

(4) 21 W.R (C.K), 422 (424) (5) Cowper, 341. 343- 
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1805 when that stage lias passed and the illegal pur- 

Au<3. 14. been fully or partially carried out, the transferor is nevertheless 

L entitled to claim relief would not only remove the risk of the sham 

Origi- transferor losing his property which operates as pointed out by West and 
NAL Birdwood, JJ., in Chenvirappa v. Puttappa (1) as a check upon knavery, but 
Civil, also stain the administration of justice and make the Courts active instru- 

ments for securing to the guilty plaintiff the fruits of his successful fraud 

18 M. 378' — a position which it is hardly necessary to say, is absolutely indefensible. 

It is clear therefore that assuming that the first part of the statement of 
the law made by me above is still open to reconsideration as suggested in 
Kearley v. Thomson (2) the second part of it is not only supported by 
authority, but is also sound in principle. 

I hold that the sale of the 14th March 1893 falls within the second 
part of rule inasmuch as the fraudulent object of Virasami was gained 
with reference to two of his creditors as proved by the plaintiff’s third and 
fifth witnesses, and there has been at least a partial carrying into effect of 
an illegal purpose in a substantial manner within the meaning of Kearley v. 
Thomson (2). 

The suit fails and is dismissed, but under the circumstances, without 
costs. 

Branson d Branson: — Attorneys for defendant. 


18 M. 390=5 M,LJ. 203. 

^ [890J APPELLATE CIVIL. 

Before Mr. Justice Best and Mr. Justice Subramania Ayyar. 


Pkrundevitayak Ammal {Plaintiff)y v. Nammalvar 
Chetti and ANOTHER {Defendants).* [2l8t February, and 
4th March, 1895.] 

I imtiatton Act — Act XV of 1877, Schedule II, Articles 59, 60 — Money deposited — 

Banker and customer — Money lent — Deposit — Cause of action — Demand 

A, at the "suggestion of B, a shopkeeper, deposited with him certain sums of 
money on the terms that the money should be repaid with interest on demand 
Tt appeared that B was in the habit of receiving deposits from his customers on 
such terms. A having died, his widow and administratrix sued more than three 
years after the date of the deposit to recover the amount deposited, the money 
having been demanded within three years of the date of the suit . 

Held, that the suit was governed by Limitation Act, Schedule II, Article 60 and 
not by Article 59 and accordingly was not barred by limitation. 

[R., 29 A. 773=4 A.L.J. 628=A W.N. (1907) 263; 6 CL J. 535 (541); 15 CP L R 
147 (149).] 

Case referred for the decision of the High Court by N. Subramanyam, 
Second Judge of the Madras Court of Small Causes, under Civil Procedure 
Code, Section 617, and Presidency Small Cause Courts Act, Section 69. 

The case was stated as follows : — 

“ Plaintiff sues to recover from the defendants Rs. 1,978-2-7. The 
following facts are proved before me: — 

One Gopalakrishnama Chetti now dead, the father of the plaintiff and 
defendants, was a shopkeeper carrying, on business at Madras. In addition 
to the ordinary business of a shopkeeper, he ^ used to receive fi*om some of 


(i) II B. 708 . 


♦ Referred Case No. 38 of 1894 

(2) L.R. 24 Q.B.D. 742. 
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his customers sums of monej which were repayable by him on demand 
with interest at different rates of interest agreed upon between him and 
them. One Rangayya Chetti, the husband of the plaintiff, who was a 
Government seiwant, was advised by the ^aid Oopalakrishnama Chetti to 
deposit with the latter his savings on the usual terms, namely, that they 
should be repayable on demand with interest at 12 per cent per annum, 
and accordingly he did deposit various sums of money from time to time 
which, together with interest at the above rate, amount to the sum now 
claimed in the suit The said Rangaya Chetti is now [391] dead and the 
plaintiff, his widow and legal representative, w^ho has obtained letters of 
administration to his estate, brings the suit to recover the sum due in 
respect of the above-mentioned transaction 

The defendants, the sons of the late Oopalakrishnama Chetti, have 
become partners in the business carried on by their father and have suc- 
ceeded to all the rights and liabilities of the said firm; and I find on the 
evidence that they are liable to pay the plaintiff the said sum of 
Rs 1,978-2-7, if the suit brought b> her is not barred by the Statute of 
Limitations Whether the suit is barred or not depends upon the answer 
to the question whether the suit is governed by Article 69 or 60 of the 
Limitation Act If Article 69 applies, then the suit is clearly barred, for 
all the deposits by Rangayya Chetti were made more than three years 
before the suit. 

In Ichha Dhanji v Nntha (1) the Bombay High Court has held 
following the case of Foley v Hill (2) that the relationship between the 
parties to transactions of the nature is that of borrower and lender, that 
such suits are governed by Article 59 of the limitation Act and that the 
cause of action in respect of each deposit arises on the day the deposit is 
made On the other hand, the Calcutta High Court in Eshur Chunder 
Bhaduri v. Jihun Kuman Bibi (8) has held that suits of this nature are 
governed by Article 60 of the Limitation Act, and therefore the cause of 
action does not arise until demand is made; and if the view held by the 
Calcutta High Court is the correct one plaintiff’s suit is clearly within the 
time, as I find on the evidence that the demand was made within three 
years before the date of suit I am of opinion that the view taken by 
the Bombay High (^ourt is the more correct one, but in view of the con- 
flict of decisions and at the request of parties, I refer the following question 
for the opinion of the High Court — ^Whether the suit is governed by 
Article 69 or 60 of the Limitation Act and subject to such opinion I 
reserve my judgment 

Krishnasami Chetti, Sundrarn Saetri and Kumaraaami, for plaintiff 

Mr G P Johnatone and Venhatramayya Chetti, for defendants 

JUDGMENT 

This IS a case referred by the Second Judge of the Court of Small 
Causes at Madras under Section 617 of the Civil Procedure Code, and the 
question submitted for our decision is [392] whether the suit is governed 
by Article 59 of Schedule II of the Limitation Act or by Article 60 

So far as we have been able to gather the facts of the case from the 
statement of the Judge they seem to be as follows The father of the 
defendants carried on business as a shopkeeper and banker, and the plain- 
tiff’s husband deposited wdtL him certain sums of money on the distinct 
understanding that they were to be repaid with interest on demand. 
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Tho ciroumstanoos that tlie dopodtor \Aa8 a near relative of the banker and 
the moneys in question (wliich were tlie depositor’s* savings) were handed 
over to the banker under tho advice or at the suggestion of the banker 
himself, si?em to l>e mentioned by the Judge in the statement of facts if 
we understand him rightly, for the purpose of showing that there was 
something in the nature of confidence reposed by tlie depositor in the 
banker, and that the transaction was not a simple loan, but a deposit 
made under special circumstances. 

If Article 50 applies, the suit is barred, the transaction having taken 
place more than three years before the date of the plaint. But if the 
case is governed by Article 60, the suit is in time, the suit having been 
instituted within three years from the date of the demand. 

Foi* the defendant, it is urged, that the money in question is ' money 
lent ’ within the meaning of Article 50, and Ichha Dhanji v. Natha (1) is 
relied on as supporting this contention. For the plaintiff it is argued 
that regard being had to all the circumstances of the case, the transaction 
should be held to be a ‘ deposit ’ falling under Article 60 as laid down in 
Ishvr^hunder Bhaduri v. Jibun Kumari Bihi (2). 

We agree with the latter contention. Article 50 should be limited 
to cases of simple loans not falling within the class of transactions 
specifically provided for by Article 60. There can be no doubt that an 
essential distinction exists between loans pure and simple to be paid back 
on demand and deposits with a banker similarly repayable. 

This distinction is noticed and recognised in Tidd v. Overell (3) — 
where North, J., cites a passage from Pothier in support of his opinion, 
and adds that that passage equally expresses the law of England on the 
point under consideration. The statement of the [893] law by Pothier 
runs thus: — “ where a man deposits money in the hands of another, tc 
“ be kept for his use, the possession of the oustody ought to be deemed the 
possession of the owner, until an application and refusal, or other denial 
of the right; for, until then, there is nothing adverse, and I conceive 
“ that, upon principle, no action should be allowed in these cases without 
“ a previous demand; consequently, that no limitation should be computed 
“ further back than such demand.” This is also in substance the view 
taken by Wilson and O’Kinealy, JJ., in Ishnr Chunder Bhaduri v. Jihun 
Kumari Bihi (2). The case referred to above, however, seems to be in 
conflict with the decision of Sargent, C.J., and Nanabhai Haridas, J., in 
Ichha Dhanji v. Natha (1) decided the year before, but which does not 
appear to have been brought to the notice of Wilson and O’Kinealy, JJ. 

The ruling in the Bombay case seems almost to imply that 
money deposited with a banker under an agreement that it shall be 
payable on demand is in point of law to be treated as money lent and 
not as deposited. But doubt was thrown upon a very similar proposition 
in Pott V. Clegg (4) by Pollock, C.B., who, referring to the facts there, 
observed: — ”T must certainly, with considerable doubt and diffidence, 
” confess the hesitation of my own opinion, whether there is not 
” a special contract between the banker and his customer as to the 
” money deposited, which distinguishes it from the ordinary case 
” of a loan for money. It seems to me that is a question for the Jury, 
” who ought to decide what is the liability of, the banker, and whether the 
” money deposited with him is money lent or not ; I could not concur 
” in the judgment of the rest of the Court without expressing this doubt, 
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in which, however, they do not partake, as they are of opinion ilmt 
money in the hands of a banker is merely money lent with the super- 
added obligation that it is to be paid when called for by the draft 
of the customer ” We venture to think that there is nothing in the 
relation between a banker and his customei to preclude full effect being 
given to the intention of the parties m such transactions Of course, the 
mere use of the term ‘ deposit,' cannot alter the substance of the transac- 
tion should that be otherwise proved to be different But whether a 
particular [31)1] transaction is a ‘ loan ' or a deposit is clearly a question 
of fact to be decided upon the evidence m each case and if Ichha Dhauji 
V Natha ( 1 ) be intended to lay down a different rule, we with all detenince 
to the learned Judges who decided that case, are unable to agree with that 
decision The view taken in the Calcutta case seems to us to be nioic 
reasonable, and we accordingly hold that this case is governed by Aiticle 60 


18 M. 394=2 Weir 17. 

APPELLATE CRIMINAL 

Before Sir Arthur J H Colhna, Kt., Chief Jnatwe, and 
Mr Justice Best 


Queen-Empress v Basappa * [8rd April, 1895 ] 

Criminal Procedure Code — Act X of 1882, Sections 16, 350 — Bench of Magistrates — 
Change in constitution of the Court during a trial 

A trial under the Town Nuisances Act of 1889 was begun before a bench of 
Magistrates and adjourned On the adjourned date the bench was constituted 
differently, only one magistrate being present of those who attended on the first 
occasion , but the trial was proceeded with and resulted in a conviction 
Held, that the conviction was illegal and should be set aside 
Petition * under Criminal Procedure Code, Sections 435 and 439 , 
praying the High Court to revise the proceeding^ of C Ramasesha Ayyar, 
Deputy Magistrate of Bellary, in criminal appeal No. 83 of 1894 , affirming 
a conviction by the Bench Magistrates of Bellary Town 

The facts of the case are stated above sufficiently for the purposes of 
this report. 

Suhramania Ayyar, for petitioner 

The Government Pleader and the Public Prosecutor (Mr E. B. 
Powell), in support of the conviction 

JUDGMENT. 

Following the decision of the Calcutta High Court in Hardwar Sing v 
Kheg Ojha ( 2 ), with which we entirely agree, we Set aside the convic- 
tion and sentence and direct that the fine, if paid, be refunded and the 
case retried. 


(i) 13 B. 338 


* Criminal KeviBion Caw No 30 of 1895 

( 2 ) 20 C. 870 . 
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[898] APPELLATE CIVIL. 

Before Mr. Justice Beat and Mr. Justice Subramania Ayyar. 

Orb and another (Plaintiffs) v. Nejblameoam Pillai 
AND OTHERS (Defendants).^ [25th February, 1895.] 

Provincial Small Cause Court's Act — Act IX of 1887, Schedule ll, Article 3 — 
Karnam in a semindari — Officer of Government. 

The plaintiffs being the lessees of a settled zemindar i brought a suit in a 
Small Cause C ourt against a karnam in the zemindan to recover damages 
sustained by reason of the defendant’s default in keeping certain accounts, &c. : 

Held, that the karnam was not an officer of Government, and that the suit 
was maintainable under the Provincial Small Cause Court’s Act 

Case referred for the orders of the High Court by J. W. F. Dumergue, 
District Judge of Madura, under Civil Procedure Code, Section 646-B. 

The case was stated as follows : — 

“ The suit was first filed in No. 364 of 1892 on the small cause side 
of the Subordinate Judge's Court of Madura (East), by the lessee^ of the 
Sivaganga Zemindari against the karaam of a village appertaining to 
the zemindari for recovery of Rs. 405 odd alleged to be damages, &o., 
sustained by the plaintiffs in consequence of the defendant’s failure to 
keep and give plaintiffs inavali, jama, and vasul bakki accountfi for the 
said village as required by law and custom. 

The Subordinate Judge, holding that a karnam was a public servant, 
and that Article 3 of Schedule IT of the Provincial Small ('ause Courts 
Act, applied to the case, returned the plaint for presentation to the proper 
Court. 

The plaintiffs then filed the plaint on the originaf side of the District 
Munsif’s Court of Mana Madura in No. 175 of 1893. The District Munsif 
has, by his order, dated 22nd August 1893, returned the plaint for presenta- 
tion to the proper Court, liolding that the suit is one triable only by a 
Small Cause Court, and that he has no jurisdiction. 

[396] An appeal was preferred to this Court against the order of the 
District Munsif, and the appellant at the same time applied under Section 
646-B for the submission of the records to the High Court, but subse- 
quently withdrew the application. A similar application has, however, 
been made by the respondent, and therefore in accordance with the ruling 
contained in Bimson v. McMaster (1) and Suresh Chunder Maxtra v. Knsto 
Rangini Dasi (2), I have the honour to submit the records for the decision 

of the High Court. _ . 

I may add that in my opinion the order of the District MunSif is 
erroneous because it seems to me that zemindari karnam is an officer of 
Government within the meaning of Article 3 of Schedule TI of the 
Small Cause Court’s Act. He is certainly an officer whose duty it is to 
make, authenticate and keep documents relating to the Pf 
of Government (vide preamble and Section 11, Clauses 6, 10 and 
Article 13 of Regulation XXIX of 1802), and therefore a public officer 
within the definition in Section 2 of the Code of Civil Procedure and in 
these respects I would say he is an officer of Government. 


* Referred Cases Nos. 6 and 7 of i8<>4. 


(1) 13 M. 344- 


(») it C 249- 
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SANTAPPAYYA V. RANOAPPAYYA 


18 M«d. 387 


Mr. E. Norton, for plaintiffs 
Mr R. F Orant, for defendants 


1896 

Feb. 25 


JUDGMENT , 

Appel- 

The question is whether a karnam in a settled zemindan is an “officer late 

of Government “ within the meaning of Article 3 of Schedule II of the Civil. 

Small Cause Court’s Act IX of 1887 The Subordinate Judge appears to 

have considered that the phrase “ officer of Government ’’ is Synonymous 18 M. 395. 
with “ public servant “ Officers of Government are, no doubt, public 
servants, but every public servant is not an officer of Government This 
is clear from the aiticlo itself m which the Court of Wards is expressly 
mentioned, indicating that otlierwise it would not come within the article 
We are clearly of opinion that the karnam in question is not an 
officer of Government, and that Article 3 is no bar to the suit in the 
Small Cause Court 


18 M. 397=5 M.L.J. 66. 

[397] APPELLATE CIVIL 

Before Mr Justice Muttusami Ayyar and Mr Justice Best 

Santappayya (Defendant No 1), Appellant v Rangappayya 
(Plaintiff), Respondent * [4th and 20th December, 1894.] 

JHndu law — Adoption — Adoptive mother under polUiHon — Subsequent datta homam — 
Absence of natural father at datta homam — Natural father and adoptive mother, 
members of the same gotram — SaraswaH Brahmans — Estoppel 

In a suit to recover possession of certain land to which the plaintiff claimed 
title as iIiL j(lu],\d sou of a deceased Saraswali Brahman, it appeared that he 
had been taken in adoption by the widow of the deceased acting on the autlioiity 
of her late husband, that datta homam was performed subsequently, and that the 
plaintiff had since been recognized as the adoptive son of the deceased, and had 
acted accordingly during a period of twenty-five years The defendant was in 
possession under a claim of title as a reversionary heir, the widow having died 
shortly before suit It appeared further (i) that the widow was under pollution 
at the time ot the plaintiff’s adoption, but the pollution had ceased at the tunc 
of the datta homam, (ii) that the natural father was not present at the time of 
the datta homam, but his wife took part in the ceremony with his consent 
Semblc neither of the last-mentioned circumstances invalidated the adoption, 
but qiKvic whcthei the adoption was not invalid fur the leason that the plain- 
tiff’s adoptive mother was by birtli a member of the same gotram as his natural 
father 

Held on the evidenC^e, that the defendant was estopped from denying the 
validity of the adoption 

[R., 30 A 54Q=5 ALT 568=A W N (1908) 231=4 MLT 385, Ul) PK 1908] 

Second appeal against the decree of O Chandu Menon, Suboidinate 
Judge of South Cnnaia, in appeal suit No 60 of 1893, affirming the 
decree of M. Mundappa Bangeia, Distiict Miinsif of ]\langaloie, in original 
suit No. 251 of 1891 

The plaintiff sued to rocovur possession of certain land aS the pio- 
perty of his adoptive f athei , Ycnkataramanayya deceased The defendant 
denied that the plaintiff had .been adopted as alleged, and claimed to be 
the lawful reversionary heir to the estate of the deceased, and averred that 
he had taken possession of the land in question lawfully on the death ^ 

* Second Appeal No ^034 of 1894 
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1594 IManjamma, the widow of t.he deceased. It appeared that Manjamma had 
Dec. 20. plamtifi in adoption in April 1867 under an authority conferred 

* on her by her husband since deceased; that the adoptive motlier was under 
Appel- pollution at the time of the adoption; that after the period of pollu- 

LATE over, the ceremony of datta homam was performed in the absence 

Civil. natural father whose wife however took part in it with his consent; 

and that the adoptive mother belonged by birth to the ^ame gotrani as 

18 M. natuial father. The District Munsif in paragraphs 9 to 16 of his 

397 -5 judgment set out the evidence, on which he found that the plaintiff had 
^ since his adoption been treated as the adopted son of Venkataranianayya : 

it was to the effect that he lived with Manjamma until 1880; that his upa- 
nayanam and marriage had been performed in her house and at her charge 
in the i)re6oncc of the members of the family; that he was in possession of 
the family idol and performed the shraddhas of the deceased membeiii of 
the family; that he had been appointed as his adoptive son to succeed 
Venkatai-amanayya in a caste office, and that his adoption had been asserted 
in previous litigation. Both of the Lower Courts decreed in favour ot the 
plaintiff. 

The defendant preferred this second appeal. 

Narayana Rau, for appellant. 

Sankaran Nayar, for respondent. 

JUDGMENT. 

The question which arises for determination in this appeal is whether 
respondent’s adoption can be upheld. Both the Courts below have found 
that the adoption is proved, and that Manjamma had her husband’s per- 
mission to make the adoption. These findings of fact, we must accept in 
second appeal. 

As regards appellant’s contention that Manjamma was under pollu- 
tion when she adopted respondent, the Subordinate Judge has found that, 
when the pollution was over, the datta homam was performed, and the 
defect was cured. As to this, it is urged by appellant’s pleader that, un- 
less the gift and acceptance and the datta homam take place at the same 
time, there can be no valid adoption. To this contention, however, we 
are unable to accede. The learned pleader overlooks the fact that during 
the ceremony a formal gift and acceptance are repeated and they are 
then consecrated by sacrifice by fire or homam. If, therefore, the first gift 
was invalid as a religious act, because there was pollution, the second 
was perfectly valid. Pollution is only a bar to a religious act and 
renders religious ceremonies inefficacious, but a gift and an acceptance 
are secular acts and they may therefore be supple- [399] mented by datta 
homam after the expiration of the period of pollution. It was held in 
Venkata v. Subhadra (1) that a datta homam performed subsequent to the 
gift and acceptance validates the adoption. 

It is then said that the plaintiff’s natural father was absent when 
the datta homarn was performed, and that his absence invalidated the 
ceremony. It must hero be observed that it w^as Manjamma who received 
respondent in adoption, and it was Some male proxy on her behalf that 
should perform the ceremony according to Hindu usage. Such being the 
case, the absence of plaintiff’s natural father is immaterial. Bespondent’s 
mother was present on the occasion and madb the gift with her husband’s 
consent, and a gift so made by a wife is as valid as if her husband was 
present. 


(6 7 M. 
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The next contention urged on appellant’s behalf is that Munjurnniii h 
father and respondent s natural father being of the same gotiaiii, no legal 
marriage was possible between the former in her maiden state and the 
latter, and consequently, the adoption was invalid TIk- Courts below have 
overruled this objection, on the ground that mairifige is forbidden only 
among sapindas but not among sagotras This view is no doubt al ^allancI' 
with the Hindu Ian as explained by this Couit in \ Rainaiiadu 

(1). But the paitieb in this case are Saiaswati Brahnians, and one instaoLe 
IB mentioned by the Subordinate pJudge ot a marriage betnePii poisons (ji 
the same gotram li it were necessar;^ to determine this question ioi the 
purposes of this appeal, we should remit for tiial an issue, viz , whethei 
among Sarasw.iti Brahmans in South Canara, tnariiagc is peiiiiiLted 
usage between persons of the same gotiam But haxing regaid to the 
special circumstances of this case, it appeals to us that the adoption should 
prevail by reason of the doctiine ot estoppel These ciicumstanoes are set 
forth in paiagraphs^ to 16 of the original judgment and m paragiaph 7 ot 
the appeal judgment In Pai vatibaijamma v Ramaki Liihna\ Ran (2) this 
Court discussed the limitation subject to which the doctrine of estoppel is 
to be applied in the case of in>Rlid adoptions In the case before us the 
adoption took place in 1876, a qiiaitei ot a contiiiy ago, and roppondont 
has ever since been [ 400 ] i ecognized as adopted Son Ho was aged tom 
or five yeais when he \^ as adopted and he is now 29 \ears ohl His 
upanaymam .md maninge were performed m the adoptive tMmil\ , and he 
IS no longer in a position to lesume his rights in his natuial tannic Pining 
this long period, lespondent pei formed the shitiddhas and othei 
ceremonies m the adoptne family, and a cousin ol his adopti\e talhei 
presided on the occasion of his upanayanam Thus, the course of ennduci 
of Manjamina and othei s in tlio adoptne family wms such as to mspiie 
the belief that tb(' comnuinion, which a valid adoption ei cates and is 
intended to create, existed Again, the adoption was made in April 1867, 
and in the same year M.injamma applied foi an heirslup ceitificate on 
behalf of her minor adopted son Though appellant and his biothers weie 
then aware of the adoption, they did not then oppose it Jt was in 1879 
that they instituted original suit No 402 ot 1879 on Ihi' ground that i*'^ 
pondent’s father and thcA were iindnided, but this suit tailed, as the 
Appellate Court found that the jiioperties lu dispute were the t^elf-.icciuu ed 
properties of Pandit Venlnitaivimnnav \ a In 1803 appellant’s brotliei 
brought origin il suit No 269 ot 1883 to set aside the adoption, and it 
was finally dismissed as barred Though tins suit wms brought by one 
brother only, \et it appears that appellant actively co-opeiated wuth liiiu in 
conducting that suit, find did not join it, m order that he might institute 
separate legal proceedings if that suit failed After that suit wfis dismisserl 
it appears that appelbint gained over some of the leiifints and pioeuied 
attornments from them in collusion Cndcr these ciicumstancec;, we thud 
that the doctrine of estoppel applu‘s, and that appellant must be btdd not 
to be a libeitv to impugn the adoplion at tins distance ot tin e 
We dismiss this seeond appeal wuth ej>^ts 
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[401] APPELLATE CBIMINAL. 

Before Mr. Juetice Shephard and Mr, Juafice Subramania Ayyar. 


Queen-Empress v, Muppan.* [23rd July, 1895.] 

Penal Code — Act XLV of i860, Section 224— Escape from lawful custody. 

The accused, having been legally arrested, was subsequently left unguarded 
and he escaped. He was then re-arrested, and was tried and convicted under 
Indian Penal G>de, Section 224: 

Held, that the conviction was right 
\D„ 7 Ind Cas 329=1) Cr. L.J 477=8 M.L.T. 286 (287).] 

Case referred for the orders of the High Court under Criminal Pro- 
cedure Code, Section 438, by E. A. Elwin, Acting District Magistrate of 
Trichinopoly. 

The case was refeii-ed as follows: — » 

“ The accused in the case was charged under Secion 224, Indian Penal 
Code, for escape from lawful custody. It appears from the evidence of the 
police constable, from whose custody he was stated to have escaped, that 
accused was left unguarded at the time when tha escape was effected. 
The sub-magistrate convicted the accused under the above lection. 

“ The case is similar to Queen-EmpreaB v. Barahaiya (1) and Queen- 
Ejnpreaa v. Nallan (2).*' 

Counsel were not instructed. 


JUDGMENT. 


We think the accused was rightly convicted. The custody of a 
prisoner doe^ not necessarily come to an end because the custodian absents 
himself for a few minutes. A man legally arrested for an offence must 
submit to be tried and dealt with according to law. If he gains his liberty 
before he is delivered by due course of law, he commits the offence of 
‘ escape,’ It has been long established that even when the escape is 
effected by the consent or the neglect of the person that kept the prisoner 
in custody, the latter is no less* guilty, as neither such illegal consent nor 
neglect absolves the prisoner from the duty of submitting to the judgment 
of the law (I Russ., 5th edition, [402] p. 567, Roscoe, 11th edition, p. 453, 
and Bishop’s Criminal Law, 7th edition, Section 1104). Consequently in 
the present case the neglect of the police officer in absenting himself from 
the place where the accused was detained when he escaped does not 
affect the accused’s guilt. 

We decline to interfere. 


♦ Criminal Revision case No. 222 of 1895. 

(i) WeiPt Criminal Rulings, p. (2) Weir’s Criminal Rulings, p. 125, 
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APPELLATE CRIMINAL 

Before Mr Justice Best and Mr. Justice Subrarnania Ayyar 


Palaniappa Chetti and others {Petitw7iei'd) v Dohasami 
Ayyar and others {Respondents) * [3rd May, 1895 ] 

( runinal Fioicduie Code — Act X of 1882, S'ectioHs, 144, 435 — Disputed possissiou — 

Rcvts^ou by Higii Court, 

The District Temple LunimiLtLc dismissed the Liiistees ut a cciiain temple and 
appointed others The dismissed trustees ictained possession. A Lieach of the 
peace having become immincnL in the opinion of a Deputy Magistiatc, he made 
an ordei under Criminal Procedure ( ode, Section 144, directing the newly- 
appointed trustees not to interfere with the temple or its management 
Held, that the High Court had no powei to intei ferr m revision uridei 
Criminal Proceduic Code, Section 435 
[R, 1 SLR 50 ( 56 ) ] 

Petition under Criminal Piocedure Code, Sections 435 and 489, 
praying the High Court to leviae the proceedings of E. C. Rawson, Acting 
District Magistrate of Trichinopoly, alhrming the order of Khadir Knavaz 
Khan, Deputy Magistrate of Trichinopoly 

The order sought to be revised wa$ made under Criminal Proceduic 
Code, Section 144, and it directed certain persona who were the petitioners 
in the High Court not to mterfeie with a temple afc Lalgudi or with its 
management. These persona had been appointed trustees of the temple 
in question by the majority of the Temple Committee of the District, in 
the place of certain other persons who had been dismissed from that otlicc 
by the same authority Contests having arisen between the dismissed 
trustees and those appointed in their places, the Deputy Magistrate, being 
of opinion that a breach of the peace was imminent, made thel ordei in 
question This order was affirmed by the District [ 403 ] Magistrate, who 
concurred in the finding that the dismissed trustees remained de facto in 
possession He pointed out that no steps had been taken to eject the 
dismis-sed trustees, and that the Temple Committee had no pow'cr to di&miss 
them except for good and sufficient cause, and he declined to draw the 
presumption that the dismissal was legal and their retention of possession 
in consequence wrongful. 

The newly-appointed trustees prefeired this petition. 

Mr H O Wcdderhiirn, for pelitioncis 

Mr E Norton, for respondents 

The Government Pleader and the Public Prosecutor (Mr. E, B 
Powell), for the Crown. 

JUDGMENT 

We are cleaily of opinion that the Deputy Magistrate acted within 
hiB junsdiction in passing the ordei complained of under Section 144 nf 
the Code of Criminal Procedure Cf Ramanuja Jesyaisvami v Ramanuiu 
Jeeyar (1) 

It was not nece 8 sai 7 for h’ln to decide the question as to possession 
before passing such order and his finding that counter-petitioners were m 
possession is merely incidental* and in the absence of any necessity in his 
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opinion for the passing of an order under Section 145, wc cannot say 
that the order passed by him was improper. Moreover, under Section 485 
)f the Code we hove no power to interfere with an order passed with 
lurisdiction under Section 144. 

This petition is dismissed 


18 M. 403. 

APPELLATE CIVIL. 

Bcfurr i\fv Justice Mutinsami Aijyar and Mr. Justice Best. 


Seshvmma [Plaintiff), Appellant v Subijahayadu (Dejcndant), 
Respondent.* f24th and 26th October, IBO^.] 

Hindu Une~]\’idow's ^utl for inaiulraancc -Previous demand- -Riqht to arrcais 

A Hindu wulow brought a suit against her husband’s brothei to establish 
her [404] right to maintenance, and lo rcco\er ait cats for six years, she had 
made no demand before suit • 

Held, that she was not entitled to a cleciee fur the arrears 
|R., K) L P k dO j 

Second appeal against the decree of H. T. lloss, District Judge of 
Godavari, in appeal suit No. 102 of 1892, modifying the decree of P. 
Lakshniinarasu, District Munsif of Amalapur, in original suit' Nt) /)7I 
of 1890. 

The plaintiff, being the widow of the deftnidanCs brotliei*. sued for a 
declaration of her right to receive maintenance at the rate of Rs 100 a 
year, and Sjought to have it made a charge on the family pro})erty in' the 
hands of the defendant, and to recover a sum representing six years ^ 
arrears of maintenance The defendant pleaded that the rate at which 
maintenance was claimed w^as excessive and tliat no arrears were payable, 
maintenance never having been demanded. 

The District Munsif was of opinion that Hs 50 was fhe light rate 
at which maintenance was payable to the plaintiff and granted tlio relief 
asked for upon that basis 

Tlie District Judge modified the deciee b} omitting therefrom the 
provision for the payment of arrears 

The plaintiff preferred this second appeal. 

Rama Ran, for appellant. 

Ramachandra Ran Saheb, for respondent. 

JUDGMENT. 

The contention m this appeal is that the judge is m error in dis- 
allowing arrears of maintenance claimed for six years prior to the Suit. 
It is true that the right to maintenance is inherent in her status as bro- 
ther’s wddow and is a legal right So it w^as observed in V en1<opad}iaya 
V. Kavari Hengnan (1) that it is a legal right and that the only bar to. the 
enforcement of a purely legal right is the lapse of the time required by 
the 'statute of limitations to bar the remedy. It was held also by the 
Bombay High Court in Jwi v Ramji (2), that this legal right exists 
irrespective of demand and refusal, and tliAt demand and i^efusal do not 


* Scamd Apiical No 2R2 of 1803 

(i) 2 MH.C.R. 36 (2) 3 B. 207. 
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create the right, though they may limit it. As observed by Mr Mayne in 
his treatise on Hindu Law, 4th edition, Section 417, the award for arreais 
of maintenance is m the discretion of the Court, and it may be lefusod 
where a widow has chosen to live apait from her husband’s family with- 
out sufficient cause, and has [403] sued not only for a declaiation of hci 
right to future maintenance, but also for a lump sum as arrears foi tlic 
period during which she resided with her family 

Though demand and refusal are not^ necessary to cicate the light tn 
maintenance, yet they may show that the light was only insisted on from 
the date of such demand and lefusal and thereby limit the period tor 
which a claim to arrears is entitled to recognition In a Hindu famih 
each member is ordinarily maintained in the family house, and a ^\ldo^\ 
may quit that house for her own convenience to live with her parents for 
a time and then resume her- residence in her husband’s family It may 
also happen that when her father iS well-to-do no need for maintenance 
from her husband’s family is felt by her, and there is, therefore, no inten- 
tion to claim such maintenance unless it becomes necessary for her to do 
so. To justify an award of arreais the circumstances of the ca&o should 
be such as to raise a pre.sumption that there was an infi action of her 
right to maintenance or a wrongful withholding of maintenance foi the 
period for which arrears are awarded On this view the deciPion of the 
Judge IS correct, and we dismiss this appeal wuth costs 
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APPELLATE CIVIL 

Befo}e Sit ArthiiT J H Colhns, Kt , Chef Justice, and 
Mr Justice Parker 


Ktushnabicui'atj Devu {Plaintiff), Appellant v Ramamurti Pantulu 
AND another (Defendants), Respondenin * 

[18th April and Ist May, 1894 ] 

Specifi( Kclief Act— Act I of 1877, Section 42 — Possession — Civil Procedute C ode — Act 
XIV of 1882, Section 310 — Constnicfivc possession 

111 a suit foi a declaration of itie plaintiffs title to certain land, 110 prayer for 
possession was contained in the plaint Tt appeared that the land in question 
had been given to the plaintiff by his father and had subsequently been attached 
and brought In sale m execution of a decree against the plaintiff’s father and had 
been [4061 purchased by the defendants who wcie init into const 1 uctn e jiosscs- 
sion under Cuil Procedure Code, Section 319, the land being In the actual jios- 
session of tenants 

Held, that the suit foi a declaration merely was not maintainable under 
Specific Relief Act, Section 42 
|F, 26 C 845 1 

Appeal against the decree of N Saminadha Avyar, Subordinate Judge 
of Vizagapatam, in original suit No 11 of 1893 

Suit to declare the title of the plaintiff to certain lands under a deed 
of gift from hiB father, dated the 13th September 1878 Defendant No 1 
had attached the properties in question in execution of a decree obtained 
by him againfet the donor, and defendant No 1 and the father, deceased, 
of defendant No 2, had pm’chased them at the Court-sale The plaint 
averred that the symbolical delivery of the properties obtained b^ the 


♦Appeal No i^fkof 1893 
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purchasers under Civil Procedure Code, Section 319, was null and void 
against the plaintiff, who was an infant at the time, and only attained 
majority shortly before the suit. It was objected that the suit for a 
declaration merely was not sustainable under Specific Relief Act, 
Section 42. 

The Subordinate Judge upheld this objection observing that the per- 
sons in actual possession' were the tenants and that the possession given 
by the Court to the auction-purchasers as such was possession within the 
meaning of the section above quoted. 

The plaintiff preferred this appeal. 

The Advocate-General (Honorable Mr. Spring Branson) and Subra- 
mania Ayyar, for appellant. 

Suhramania Ayyar and Mahadeva Auuar, for resiiondents. 

JUDGMENT. . 

The only point arising in the appeal is whether ilie Subordinate 
Judge has rightly decided that it is necessary for the plaintiff to sue for 
possession. 

It is not alleged in the plaint that plaintiff was in possession or that 
the property had actually passed to his possession, but the learned 
Advocate- General contends that when the property was attached and 
symbolical possession given under Section 319, Civil Procedure Code, the 
plaintiff’s father was really in possession on plaintiff’s account, and hence 
that there was no dispossession of plaintiff, though his father may have 
been himself dispossessed. 

We were referred to the following cases: — Naraman v Nilalandan 
Nambudri (1), Dayachund Nemchand v. Hemchand Dharani-[i01]chand 
(2), Juggobundhu Mukerjee v. Tiam Chander Bysack (3) and Lokessui 
Koer V. Purgan Boy (4), but w^e do not think they support this contention. 
The two first are authority for the proposition that mere attachment is 
not dispossession, and the two latter show that formal or symbolical posses- 
sion operates as a complete transfer of possession. 

Where, therefore, the land being in the actual occupation of tenants, 
the formal possession was given to the- auction-purchaser (second defend- 
ant's father) under Section 319, Civil Procedure Code, the plaintiff’s father 
was completely dispossessed whether he held on his own account or for liis 
son. Plaintiff was then a minor, but had his father as his guardian brought 
this suit on his account, there can be no doubt that he would have been 
obliged to sue for possession having been actually dispossessed and the 
property transferred to another. The case is not altere'd by plaintiff 
attaining majority, and we think the principle laid down in Narnyann v. 
Sankunni (5) applies. 

Taking this view we must dismiss the appeal with cosis. 


(i) 4 M. i3i. (2) 4 B 515 (527). (3) 5 C. 584. 

(4) 7 C. 418. (5) 15 M. 255. 
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APPELLATE CIVIL 

Before Su Arthur J. H Colima, Kl , Chief JuBtice, and 
Mr, Justice Parker 


Shangunni Menon {Defendant No B)^ Appellant v 
Veerappan Pillai and others {Plaintiff and Defendanis Nuh 
o, I, 2, 4 and 0), Reapondcnta * 

[5th November, 1894 ] 

M'lluhar Conipi iisalwu fur 'J ciiaiif\s Jinf>rorcmrnh Ait (Madras)- -A(l I of 1H87, Str- 
h<ws j, h—Coioanut Ines — Valuation of improi'cnients 

In a suil to icdeein a kanoni in Malabar, it appeared that the plainlifF paid 
into Louil the kanoin amount together Avith a sum on acLount of the defendants’ 
impro\emciils, but suliseciuently withdicw the money, which the defendant had 
not taken out of Coiiit The defendant claimed that he was entitled to recent 
under the head of compensation for improvements the capitalized value of the 
produce of [ 408 ] cocuanut trees planted by him computed with reference to the 
probable productive life of the trees 

Held, that the plaintiff was entitled to redeem and that the defendant was 
not entitled to have the ^vhole of the future annual produce of the trees taken 
into coiisidci ation 111 computing the value of improvements undei the Malabar 
Compensation for Tenants’ Tmpiovements Act, 1887 
[R. 19 384] 

Second appeal against the decree of R. S Benson, Distiict Judge of 
South Malabar, m appeal suit No 123 of 1093, affinnmg the deciee of 
V P DeRozano, Subordinate Judge of South Malabar at Palghat, tn 
original Suit No 10 of 1091 

Suit to redeem a kanom, dated the 20th December 1870, nnd exe- 
cuted by the jenmi m favour of defendants Nos 1 to 4 The plaintiff 
was the melkanomdar Defendants Nos 1 to 3 claimed to be entitled 
to continue in possession for twelve years after the expiry of the teim of the 
kanom under a purankadom document of further charge executed in their 
favour by the jenmi, and they also claimed compensation for improve- 
ments Defendant No 5 was a sub-mortgagee holding a karipannyom 
under defendants Nos 1 to 4 He also claimed compensation for improve- 
ments The plaintiff made a tender of the kanom amount togetlier witli 
a further sum on account of improvements and deposited the amount 
in Court on the 10th of March 1891, but it was not taken out of Court 
and he subsequently withdrew it. 

The Subordinate Judge held that the document of further chaige was 
not proved, and valued the compensation due to defendants Nos 1 to 4 n( 
Rs 390, and passed a decree for redemption on payment of the kanom and 
fcho value of improvements, providing for the satisfaction of the claim of 
defendant No 5 The amount payable on account of improvements w'ns 
referred to a commissioner, upon wdiose report the decree proceeded The 
District Judge affirmed this decree 

Defendant No 3 preferred this second appeal 
Svndara Ayyar, for appellant 
Patfabhirarna Ayyar, for respondent No 1 
‘Govindd Menon, for respondent No 2 


1884 
Nov. 5. 

Appel- 

late 

Civil. 

IFm. 

407^5 
M. L. J. 
84 


Second Appeal No ^1312 of i8q4 

689 



a Mad. 409 


tKDlilK DEOrsiONS, NEW SSBIEB 


1894 

JilcjVv 5 . 

Appel- 

LATJ* 

Civil. 

18 M. 
407 - 5 
M. L. J. 
84. 


tVol 


JUDGMENT. 

Ay tlio Appoliuot did not choose to take the luoiie^ out of Courl , ho 
has no right to coniplain that the plaintiff withdrew it. . No 

reference to Exhibit III as bearing upon the genuineness of tlu* purunka- 
dom Document II seemS to liave been urged in the Courts below, and 
there is nothing to sho^\ any negligence on the part of tlie vakil. We are 
unable to accede to [ 409 ] the contention that appellant is entitled to the 
capitalized value of the produce of the cocoanut trees for tlie period of tlie 
life of tliose trees. See T^iha Tamburatti v Parvafi (1) We are referred 
to explanation (a), Section 6, of Madras Act I of 1887, as showing that the 
Legislature intended the probable life of the trees to be taken into con- 
sideration. The enumeration in Section 6 of the matters to be taken into 
consideration evidently i*efers to the different classes of improvements 
specified in Section 3, and the matters to be considered ^^ill var\ according 
to the class of the improvement. The Subordinate Judge has properly 
considered the cost of planting and protecting the trees, and he has also 
taken into consideration the value of the annual produce. It is not 
enacted in Section 6 that the whole of the future annual produce shall be 
considered. The Act is very difficult to construe, but, in the absence of 
express words to that effect, we are not prepared to hold that the Legisla- 
ture intended to give to a tenant holding onl} a twelve years’ lea«c tlie 
whole value of the produce of the cocoanut treef^ on his landlord's paramba 
for 54 years in addition to his lease (that being said to be the productive 
life of the cocoanut trees). This is practically what is now contended for. 
Tlie title of the Act may be “to secure to tenants the market value of 
their improvements," z.e., improvements made by them, but it does not 
profess to create for them an interest in the land beyond the period of 
their leases, and this in effect would be done if such a claim were allowed, 
and it would amount to a virtual confiscation of the jenmi’s property. 
A reasonable interpretation must be given to the Act, and v\e must assume 
that, if the Legislature liad intended to give the tenant an interest in the 
land after his lease had expired, they would have said so in plain terms. 

We dismiss the second appeal with co^ts for respondents Nos. 1 and 2. 


18 M. 410. 

[ 410 ] APPELLATE CIVIL. 

Bejore Sir Arthur J. H. Colima, Kt,, Chief Jvafire, and 
Mr Justice Parker. 


Venkatappa Nayanim and another {Defendant No. 1 and 
his Representative), Appellant v. Thimma Nayanim and otiieus 
{Plaintiffs Nos. 1 and 2, and Defendants Nos. 2 to 8), Respondents.* 
[13th and 27th September, 1894.] 

Ckil Procedure Code— Act XIV of 1882, Section :^7S—Compro}inu i\\tcndhi(f hey^ond- 
scope of mit 

In a '?nil for the partition of a zemindari the parties elfccte<l a a >111 pi 01111 in 
writing which provided, ivtcr alia, for cci tain reliefs which could onlv have liecii 
‘^dvon by the Court in a suit based upon a different cause of action. The com 
promise was presented in Courl and a decree wtjs passed ombodving the whole f>f 
its terms : 


♦ Appeal No. 182 of 
(t) f 3 4.S4. 

684 



V1.1 


VUNTiJVTAPPA N^YANIM i) TlllMMA JfAYANlM 


18 Mad. 4ii 


Held, (i) that an appe.il lay against the decree, 

(j) that the decree should have been jiassed in the lei ms nl ‘^ncli of the pro- 
uhions agiccd upon as related to icdicf to which the ( onri toidd ha\e gaeii ji< 
ihc suit , 

(j) that llic decuL should be modified accuidmgly 

IF, M 102 (1()S)=3 hid Cas 701=20 Vi L ) 20=0 M L 'f hi 77 hK 1‘»<S 
= 140 PW R 1908. R. 24 L 908 (F B ) . 30 M 423=17 M 1 J 2SS=2 M 1 T 
349, 30 M 478, 1 C L J 388] 

Appeal agiiuiHt the decree of W H Welah, Acting Diblnct Judge ot 
North Arcot, in ongiual suit No 12 of 1B90 

Suit for tlie partition of faiiiil) propeity including the /emmdaii of 
Kalahnstri Defendant No 1 was the titular zeinmdai and biother of 
plaintiff No 1 and defendants Nos 2 to u, and he pleaded that the estate 
was irnpai-tible During the pendeiicv of the suit .i eoniproinise was 
drawn up and was filed by the plaintiffs and defendants, and a decree 
was passed which ordered and deciced m accordance with its temis as 
follows — 

“ that the zemindari of Kalahastii is impartible, 

(i) that the fust plaintiff and defendants Nos 2 8, 4 anti f) do receive 
each a monthly allowance of lis 000 foi the fiist ten years commencing 
from Ist August 1892, and thereattei a monthly allow ance ot Rs 700 from 
first defendant and fiom the incomes of the estate ol, Kulahnstri on account 
of their maintenance and establishments, kc , that they and then male heirs 
[411] do continue to receive the said allowances tioni first defendant and 
the suceessois to the zernindan afterwards and tiom the incomes of the 
estate onee in two months payable on or beioie the lOtli of the following 
montli, that if the same be not paid till the end of the second month, it 
shall be payable on demtind with inteiest at 8 annas per cent per mensem 
trom dale of default, that the\ (hist plaintiff and defendants Nos 2 to 61 
and then male lieirs do en] 0 } the said allowance as fixed above and shall 
not foi ever chum more in case ot mciense in their progeny , 

(ii) that fiist defendant do pa\ first plaintiff and defendants Nos 2 to 
;■) within two months lienee such amount without interest that ma} be 
found due to them as arrears of allo\vQnces till end of Juh 1892 calculated 
according to the late they have hitlieito been receiving, 

(ill) that first plaintiff and defendants Nos 1 to 5 do within three 
months from this date divide the jewels, (\ic , shown in tlie schedule of 
moveables heiewoth attached according to the value as given therein into six 
equal shaies and each do enjoy such shaie of jew^ols, &c , as may be given 
him, 

(iv) that first plaintiff, second and fifth defendants and tlieii heirs do 
perpetually enjoy the palaces which arc in then enjoyment, 

(v) that as fifth defendant's palace is out of repair the first defendant 
do pay him Rs. 1,000 within six months from this date foi its restoration: 
that as defendants Nos 3 and 4 have no palaces foi them, the first defend- 
ant do pay wothin six months fiom this date to third defendant Rf 7,000 
bo enable him to build up liis palace in the place where a foundation has 
already been laid, that fiist defendant do give within six months from this 
date to fourth defendani a suitable site for Ins palace and Rs 7,000 for 
building it, 

(vi) that neitlier liist plaintiff and dclendaiits Nos 2 to 5, iior their 
heirs shall have any right to the villages, given them by their deceased 
father as per his registered W'lll, dated 22ncl Fohruar} 1881, but that first 
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1894jrf defendant and his successors in title do enjoy them as part and parcel of 
Sep, 2/. ii^ipartible estate; 

— (vii) that first plaintiff and defendants Nos. 2 to 5, who are entitled 
Appel- allowances, do receive from the holders of the zemindari any pecuniai 7 

late which they might be pleased to give them for marriages, &c.; 

Civil. (vih) that if any holder of the estate shall have no male heir 

- he shall take in adoption a son of the other brothers of the family as men- 
1$M.410. tioned in the will referred to above, that if any such holder of the estate 
die without leaving a son born or adopted, the estate in question and all its 
moveables and immoveables of impartible nature shall go to the surviving 
eldest male member of the family and he shall enjoy the same as per custom 
prevailing with regard to primogeniture; 

(ix) that of the villages mentioned in plaint Schedule D, the first 
defendant to enjoy the villages purchased by him and his father, that the 
first plaintiff and fourth defendant do respectively enjoy perpetually the 
villages purchased by them; 

(xj that plaintiffs and defendants Nos. 2 to 5 do, without any objec- 
tion wnatever on the part of the estate holders, cut and take green grass 
from th(' fields in the villages belonging to the estate as much as is 
necessary for their horses and cattle and they do graze their cattle on the 
Kylasagin hills and in the Ramapuram forests; 

(xi) that plaintiffs and defendants Nos. 2 to 5 do take from the forest 
of Ramapuram village, on a free license, fuel, not more than 80 cart loads 
per month required for the use of the familv of each brother; 

(xii) that plaintiffs and defendants Nos. 2 to 5 do, on a free license, 
take from the estate forests timber required for the repair of their own 
palaces ; 

(xiii) that plaintiffs and defendants Nos. 2 to 5 whenever they wish 
to go about hunting they do previously inform the estate holder and with 
his consent go about hunting; 

(xiv) that each party do bear his own costs, that first defendant do 
pay only first plaintiff n sum ot Rs. 25,000 for his costs in the suit, &c., 
with interest at 8 annas per cent, per month from date; 

(xv) that plaintiffs and defendants Nos. 2 to 5 shall have no right 
whatever to, or any claim for a share in any other property moveable or 
immoveable, or to the management of tlie devastanams and cha trams 
belonging to the estate; 

and (xvi) that neither plaintiffs nor defendants nor their heirs shall 
have any claim of whatever nature over each other for ever contrary to 
the above said terms.” 

, [418] After the compromise had been filed, the parties were heard on 

the question whether all its provisions could be embodied in the decree with 
reference to Civil Procedure Code, Section 875. 

The District Judge, as above stated, answered that question in the 
affiimative and defendant No. 1, who upheld the opposite contention, pre- 
ferred this appeal. 

The Advocate- General (Hon. Mr. Spring Branson), Sadagopachariar 
and Venlxatasubha Ayyar, for appellant. 

Svhraviania Ayyar, Balajcc Ban, Krishnasami Ayyar, Sundara Ayyar 
and SnbranKmia Ayyar, for respondents. ^ 

JUDGMENT. 

This suit was brought for a partition of the Kalahastri zemindari and 
was based on the assumption, that the zemindari was paHible. The 
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action was compromised b> the paitiea and a razinamah was presented to 
the District Court in order that it might be recoided, and a decree 
passed tlieioon in accoidance with the provisions ol Section 375 of 
the Civil Piuceduiu Code The preamblo to the teinis ol the coinpioiiiiBe 
expressly lays down that the zemindaii is impartible and has always des- 
cended and must always descend according to the lulo ol pvimogenituie, 
thus negativing the basis of the claim on wlucb the suit was bi ought 
Before the District Judge it was objected that some ot the stipulations of 
the compiomise do not relate to the suit, and therefoie should not have 
been embodied in the decree The Judge, how’evei, decided that all the 
stipulations should be embodied and passed a dcciee accordingly 

Two queatioDs arise for decision (1) whether the stipulations in the 
razinamah “ relate to the suit'^” and (2) w'hether Hn\ and w’hat decree 
should be passed? 

The suit bemg for partition, it is contended by the respondents that 
the whole family estate and its apportionment is the sub]ect-matter of 
the suit, and hence that any decree which relates to the family estate can 
be properly described as one which relates to the suit It is also pointed 
out that part of the property may follow the rule ot primogenitine, wdnle 
the rest may be divisible under the Mitakshara law’ 

The suit being for partition, it is clear that all the clauses of the 
compromise w^hich relate to the division of piopert> can be embodied m 
the deciee But there are other stipulations which are based upon the 
assumption that the zemindari is impartible, and that the junior members 
of the family are entitled to allow’ances for [414] their maintenance 
(Clauses 1 and 2 of the razinamah) Clause ft lays down rules for future 
reigning zemindars making adoptions in the event of having no i^^^ue, 
and also regulates the course oi descent, while Clauses 10-12 give gi 
rights as to grazing and timber to all members of the familv Can ib be 
said that stipulations such ns these relate h) the suit, i c , to a suit foi 
partition‘d We think not, since it is quite e^ndenb that no such reliefs 
could have been decreed by the Court had the parties proceeded to trial 
It seems reasonable to hold that the w’ords “ so far as it relates to the 
amt ” in Section 375 must be restricted to relief \vhich the Court could 
have given in the suit, and w'lll not embrace reliefs which could only have 
been given in a suit based upon a different cause of action 

In this view’ we are constrained to hold that the icliefs decreed by the 
Judge in Clauses 2, 3, 0, 9, 11, 12, 13 and 14 do not relate to the suit 
Clauses 8 and 14 contain provisions w’hich are impossible of execution m 
any decree 

The next question is whether the decree should stand with reference 
to the remaining clauses Wo are referred to the decision in Fajaleh Alt 
Miah V Kamaruddin Bhuifa (1) in which apparently it was held that 
when a compromise embodied a new contract much wider m its scope 
than the mere adjustment of the claim in suit, the Court could only record 
it and leave the parties to proceed with the case as they may choose 
We observe, however, that that case was not argued, and with all respect 
to the learned Judges it appears to us that this view’ fails to give effect 
to the directions in Section 875 that '* the Court shall pass a decree m 
" accordance therewith so far as it relates to the suit ” We observe that 
Soott, J in Ruttonsey Lal]i v. Pooribai (2) followed this view and 
directed that a decree do issue m accordance with the agreement so far as 
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it related to the subject-matter and settlement ot the suit, but excludiug 
the amingenient made as to the matteis outside the scope of the suit. 
This case was approved and followed in .Ippiwauu v. Maniltam (1). 

We have no doubt that an appeal lies since a decree under Section 875 
is only final so far as it relates Uj so much of the subject-matter of the 
suit as is dealt \sith by the corri)iromise We [416] have held that the 
decree of the Judge has dealt with matters extraneous to the suit. 

The appeal mist bo allon'ed and the decree modified by striking out 
the directions given in Clauses 2, B, 8, 9, 11, 12, IB and 14 of the decree. 
As the appellant has been onlj partially successful, ue direct tliat he bf* 
allowed lialf costs Iroin respondents Nos. 1 and 2. 

The scv(inth respondent will bear bis own co^its. 


18 M. 41S=5 M.LJ. 164. 

APPELLATE CIVIL. 

Brfore Mi‘. Justice Muttusanii Aijuur and Mr, Justice Best. 


Krishnasami and another {Defendants), Appellants v 
SuxDARAPPAWAR (plaintiff), RespondenL^ 

[5th December, 1804.] 

Contract Act — Act IK of 1872 , Section II — Specific Relief Act — Ait / of 1877 , Scctioh 
2 ^n^Contract relating io the property of an infant — Decree for i^iedpc perfurniaiu c 
— Insufficient payment of Court’ fees, procedure to be adopted on 

The mother and guardian of a Hindu minor entered into a contract for the 
bale of hib land. The vendee sued the minor by his mother and guardian ad 
litem for spccihc performance of the contract and for posscssKui It icav Found 
that the contract was binding on the minor : 

IJeld, that the suit was maintainable. 

The plainnrt not having in the first instance paid the full Court^fees he should 
ha\e been called upon to do so. As this was not done, the Court of first ajipcal 
was not in error in entertaining the apiical which was preferred by the plaintifi ; 
but he should have passed no decree until the fees due had heen paid, and if the^s 
were not paid he should have dismissed the suit 
[App!.. 27 (' 27(): R., 20 V 320-3 iWm LR .SQ 8 ; U C 163 (F.B.)^4 ( L 1 Id 
-11 rWK 34 & 2(/7— 1 MLT 36(' . t Bom !. K 587, 11 Ih.ni ’..R d 
(565) U K (1897-ldOn 313 ) 

Sbgovd appeal against the decree of C. Venkobachariar, Subordinate 
judge of Tanjore, in appeal suit No. 2B0 of 1B9B reversing the decree of 
V. T. Siibramaiiia Pillai, District Munsif of Kumbakonam, in original suit 
No. 3 of 1892. 

Suit to enforce specific performance of a contract for the sale of land 
and for possession of the property to which it redated. The first defendant 
was a minor whf) was sued by his mother and guardian. The fact of the 
contract alleged was put m issue, [W6] and it was pleaded that it was 
not enforceable against the infant. It was also alleged, infer alia that the 
plaint WHS insulhcdentlv stamped. The second defendant was a subse- 
quent vendee from the guardian ,of the minor. 

Thti District Munsif dismissed the suit. On appeal the Subordinate 
Judge reversed the decree and passed a decree for the execution of a con- 
veyance by the infant’s mother on his behalf, Und further decreed that, if 
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the defioiont Couit tees were paid, possesBion ot the piopevty slioidd be 
delivered to him but that on Ins tailuie to d(j s(j his oJ.nin lor possession 
should be dismissod 

The defendantb pieferied this second appeal 

Pattabhiiama Aifija), tor appellauis 

Subramantd Aijifat and Ayya Aijijar, toi ies[ujndent 
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JUDGMENT 

Several objections have been aigiied in suppoi L oi this appeal 

The hist ol them is that sjiucific j>erhvinKince cannot be decreed 
against a ininof . Section 28 of tlie Specific Hehct Act mentions the 
persons at,^aiiist wlium specific peitorinance cannot be decreed and a ininoi 
IB not mentioned as one of them 

No doubt Section 11 ot the ContraL-t Act meiitiuns pci sons who have 
attained majoiity as peisons cuinpetent to enter into contracts But this 
does not exclude the poAV ei of a guardian ot a minoi to lepresent him 
and entei intrj contracts on his behalf oitbci beneficial or necessary so 
the minor 

The English law is, it is true, the minor cannot claim specific per- 
formance, and this proceeds on the ground of want ot mutuality It is 
on this giound that Mr. Justice Nome acted m Fativia Bibi v DobnaiitJi 
Shah (1) citing as his authority Flight v Bolland (2) But Lbme is 
reason to believe that Flight v Bolland (2) yvas a case in which the 
contract was made with the minoT bjiuscli who w'as also himbeli seeking 
to enforce it In Fatima Bibi \ Dobiuiuth Shah (1), the Judge has not 
noticed the provnsmn ol Jlmdu la\y that a guaidian is competent to act 
tor a minor and bind liim by ccmtiacf \nthin certain limits. 

Moieovei, as pointed out by Mi Wlntely Stokes, the doclunc o[ 
mutuality on which Flight v Bolland (2) proiee<led has no application 
in this country 

[417J We agree with the ruling in Mahaitied Anf v Sarobwati Dcbya 
(3) that a contiact with a minoi is merely yoidablc by him and that thia 
principle is not tiffccted by Section 11 oi the Indian Contract Act 

The next objottion is that theie is no finding that the contract noyv 
sought to he enforced is binding on the iniiioi Tins is a mistake The 
Subordinate Judge has found the contiact to he both tine and valid 

The third obiectiou pressed upon us is that, as plaintiff did not pav 
the deficient Couit-Iccs as soon as the first issue was decided against him, 
the Subordinate .Jiidoe '-Imiild hay^e held that the suit had been properly 
dismissed The Distiict ^liinsit ought to have called upon the plaintiff 
to pa> tlic deficient Couit-fec, as he faded to do so, the Snbordiiiate judge 
was not m eiioi in eutcitaming the appeal and dealing with it It appears 
that the leqiiisite (’ouit-fees baye sini e bren paid We do not theicffire 
think this objection is entitled io y\ eight We liay'c to obseMve, however, 
that the Court -tees >hould have been collected betnre^ pas'^ing the decree, 
and the deciec is cleaily iiregiilai ui directing that in detaiih ol^ jaiymi'Til 
of the fees, tlie piayer lor possobsion alone yu)uld be disnllowed instend 
of saying that the suit would stand dismissed 

As to the last objection viz , ngisjoinder of paities, wa^ do not con- 
sider it to bo well foimdedi The cause of .iction, uamelv th(" I'igkt to 
obtain a sale deed and possession of the propeity purchased, (joneems 
both the defendants and entitles plaintifF to relief against both 
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The case Luokurtisey Ookerda v. Fezulla CasHumbhoy (1) is distin- 
guishable in that unity of title did not exist in that case, h case more in 
point is to be found in Mokund hall v Chotay LaU (2). 

We dismiss this appeal with costs. 

18 M. 418. 

[ 418 ] APPELLATE CIVIL. 

Before Mr. Justice .Mutt H8a)yii Ayyar and Mr. Justice Best, 

Muthuhami Mudaliar (Defendant No. 1), Appellant v, 
Nallakulantha Mudaliar (Plaintiff), Respondent,"^ 

[12th December, 1894.] 

Hindu law — Property excluded from partition — Limitation — Suits V oluation Act^ 
Act VII of 1889, Section ii. 

The members of a joint Hindu family made a partition of family property in 
1877, reserving undivided, however, certain land and the capital and assets of 
their family business which remained under the control and in the possession of 
one of them, vu , the present first defendant. The plaintiff, who was a member 
of the family, demanded his share in the undivided proi>erty on the 4th of 
\Iarch 1882, and the defendants refused to give effect to his claim. The plaintiff 
now in 1892 sued for his share in the court of the District Mtinsif valuing his 
claim at Ks. 2,400 

Held, that the property in question was coparcenary property notwithstanding 
the transaction of 1877, and that the plaintiff’s suit was not barred by limitation, 
and that the High ('ourt in second appeal was not at liberty to entertain an 
objection that the suit was not within the pecuniary limits of the District 
Munsif’a jurisdiction, as it appeared that the appellant had not been prejudiced. 
[R., W CtVN 221~3 hid Cai 9: U) Ind 9h7 (969)~4 SLR 225 (229); 35 
V R. 1901-47 F L.R 1901 j 

Second appeal against the decree of S. liussell. District Judge of 

Chingeleput, in appeal suit No 6B of 1893, affirming the decree of M. 

Visvanatha Aiyar, District Munsif of Conjeeveram, in original suit No. 
116 of 1892. 

The plaintiff sued the defendants, who were his first cousins, for 
possession of bis one-sixth share of certain immoveable properties, and he 
also sought to have an account taken of an indigo business in which he 
alleged that defendant No. 1 was the representative of the family claim* 
ing his one-sixth share of Hs. 2,000, being the capital of the business, 
and a declaration of his right to one-sixth share of the outstanding credits 
of the business. It appeared that in 1877 a partition liad taken place in 
the family, from which, bow^ever, the lands now’ in question, as well as 

the money and utensils of the indigo business, were excluded and were 

left in the possession and control of defendant No. 1. On the 4th March 
1882 the plaintiff had demanded his share now' claimed, and it was refused 
shortly afterwards, and the present suit was filed in January 1891. The 
fourth issue w’hich related to the indigo business was framed as follows: — 
[«9] •; What is the plaintiff’s interest in the assets'^ Is he entitled 
“ to a declaration of his one-sixth interest therein, to an account from 
defendant No. 1, to possession of properties in A, B and C Schedules 
and to damages? Is he entitled to an award of his share in the out- 
“ standings at the hands of defendant No. 1?” 


♦Second Appeal No. 1335 of 1894. 
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The District Munsif passed a decree for the plaintiff, which was 
upheld on appeal by the District Judge 

Defendant No. 1 preferred this second appeal, 

Sankaran Nayai and Maailamani PiUai, for appellant 
Seahachariar, for respondent. 

JUDGMENT 

Three objections are urged in support of this appeal The first is 
that the Courts below are in error in holding the suit to be not barred by 
limitation. Assuming the averments in the plaint to be correct, we are 
not prepared to accede to this contention The suit is for partition of 
family property reserved for future division at a partition of 1077 In 
March 1002 plaintiff and his brothers demanded their shares and first 
defendant denied their claim by the letter C on the 12th idem The suit 
is brought within twelve years from that date and Article 127 of Schedule 
II of the Limitation Act is applicable The suit is, therefore, not time- 
barred 

It is urged that when a portion of property is reserved for future 
partition, it ceases to be coparcenary or joint family property, Bind the 
decision of the Privy Council in Aj)j)TOvieT v Rama Subba Aiyan (1) is 
referred to as supporting this contention The passage relied on has 
reference to property divided into shares, though not by metes and bounds 
But in the case before us there was no division of any kind and the pre- 
vious coparcenary continued quoad the property m question The case in 
Ramachandra Narayan v Narayan Mahodev (2) is inapplicable, as theie 
was a demand and refusal in this case within twelve years, and it ii 
conceded that there was no prior exclusion to plaintiff's knowledge 

It IS next objected that the claim as decreed is beyond the District 
Munsif 's jurisdiction On referring to the plaint, wc find that the suit 
as valued therein did not exceed the Munsif ’s pecuniary jurisdiction 

The one-sixth share of the assets realized is estimated at Rs 333-5-4 
and no amount is mentioned of the outstandings in which [420] also 
a share is claimed In his written statement defendant did not object to 
the suit as under-valued Having regard to Section II of the Suits 
Valuation Act VII of 1089, we are not at liberty to entertain this objection 
at this stage, as on the merits we are of opinion that appellant has not 
been prejudiced 

The third objection is that the share decreed to the plaintiff includes 
shares due to other partners in the indigo business, who were not members 
of the family, who failed to realize their shares within the statutory 
period 

Appellant’s contention is that such shares should be treated as his 
self-aoquisition; on the other hand respondents alleged in the plaint that 
tlie shares were surrendered in favour of themselves and appellant Though 
this is found not to be proved, plaintiff has, been held to be entitled to 
participate in such shares also, on the ground that they constitute gains 
made by first defendant, while he continued in management of the indigo 
business on behalf of the family with a view to winding up that business 
It has been contended on behalf of appellant that this is not the 
case stated in the plaint. We find, however, that the fourth issue is 
wide enough to raise the question, and we cannot say appellant has been 
prejudiced 

The appeal fails on all points and is dismissed with costs 
(i) IT MIA 75. (2) II B 2x6 
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APPELLATE CIVIL. 

Before Mr, Justice MuHusami Ayyar and Mr, Justice Best, 


Seetaramayya (Plaintiff), Appellant v. Venkatarazu and others 
(Defendants), Respondents,^ [4th December, 1894.] 

Regulation XXIX of 1802, s. 7 — Zemindari karnam — Order of succession to hereditary 

office, 

A woman, who had been appointed to succeed her husband, the holder of the 
hereditary office of karnam in a zemindari, died leaving the defendant, her 
daughter's son and the plaintiff, the son of her late husband's paternal uncle: 

Held, that the defendant was entitled to succeed in preference to the plaintiff. 

Second appeal against the decree of C. Suri Ayyar, Subordinate 
Judge of Cocanada, in appeal suit No. 25 of 1893, confirming the [421] 
decree of T. Varadarajulu Nayadu, District Munsif of Peddapur, in 
original suit No. 899 of 1891. 

The plaintiff sued to have cancelled the appointment of defendant 
No. 1 to the office of karnam to which he had been appointed by the 
zemindars who were defendants Nos. 2 and 3 and to have himself appoint- 
ed to that office. The last holder of the office was Bhagamma, who had 
been appointed in succession to her husband, deceased : she who died 
leaving defendant No. 1, the son of her daughter, and the plaintiff, the son 
of her late husband’s paternal uncle. 

The District Munsif dismissed the suit and his decree was affirmed 
on appeal by the Subordinate Judge. 

The plaintiff preferred this second appeal. 

Venkatarama Sarma, for appellant. 

Sriramulu Sastri, for respondent No. 3. 

JUDGMENT. 

The decision of the Subordinate Judge is correct. It is in accordance 
with the decision in Krishnamma v. Papa (1), where it was held that a 
daughter’s son was to be preferred to a brother’s son, on the ground that 
the “ heirs of the preceding karnam ” in Section 7 of Regulation XXIX 
of 1802, mean his next of kin according to the order of succession of the 
several grades of legal heirs, and not heirs in the order of succession to 
undivided divisible ancestral property. 

This appeal fails and is dismissed with costs. 


♦ Second Appeal No. 1017 of 1894. 

4 M.H.C.R. 234. 
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APPELLATE CIVIL 

Before Sir Arthur J H Colima, Kt , Chief Jua^ftce, and 
Mr. Justice Parker. 


SuBBi^ Sastri AND OTHERS (Plaintiffs), Appellanta v Balaghandra 
Sastri and another (Defendants), Reapondenta.* 

[29th October and 13th November, 1894 1 
ap^eoT^^^ 588, 590, Order of remand 


On an appeal from a decree of a District Munsif, it appeared that he had de- 
cRled all the issues fpmed in the suit, but in the opinion of the District Judge 
he had based [422] his judgment upon evidence improperly taken The District 
Judge remanded the case to be retried, and in the event a decree was passed 
dismissing the suit which was affirmed on appeal by the Subordinate Judge . 

He/d, on second appeal, that the order of remand was illegal and although it 
had not been appealed against, the subsequent proceedings should be treated as 
non-existent, and the appeal to the District Court should he remanded to be 
disposed of in accordance with law 

[F., 28 C 324= 5 CWN 509, 19 M 479, 32 Af. 83=4 MLT 479, R.. 12 CPL.R 
119; 9 liid Cas 173=21 M L J. 263=9 MLT 251=(l9ll) 1 MWN 151 
(153): 14 Ind Cas 394 (395)=ll Ml.T 69, 14 Ind Cas 673=8 NLR 42 
21 M.LJ. 1063 (1071)=10 MLT 437; 5 Ind Cas 764=7 MLT 93 (94)] ' 

Second appeal against the decree of T Ramasami Ayyangar, Sub- 
ordinate Judge of Negapatam, in appeal suit No. 443 of 1893, affirming 
the decree of V. T. Subramania Pillai, District Munsif of Kumbakonam, 
in original suit No 16 of 1091 


This was a suit for injunction. The plaintiff obtained a decree in 
the Court of the District Munsif of Kumbakonam, but this decree was 
reversed in appeal suit No 72 of 1892 by the District Judge, who directed 
a trial de novo on the ground that the trial before the District Munsif had 
been irregular for the reasons that the Munsif had issued a commission 
immediately on the filing of the plaint before the defendants had notice 
of the suit, and based his judgment partly on the report of the Commis- 
sioner which was submitted before the defendants had notice of the suit, 
and further because there was incorporated m the decree a description of 
boundaries which was filed after the judgment had been delivered and 
which differed from the boundaries mentioned in the plaint. The suit 
having been reheard by the then District Munsif of Kumbakonam, a 
decree was passed for the defendants. 

The plaintiffs preferred an appeal to the Subordinate Judge, which 
was dismissed, and they preferred this second appeal. 

Pattabhirama Ayyar, for appellants. 

Mr. E. Norton, for respondents. 
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JUDGMENT. 


We are of opinion that the order of remand passed by the District 
Judge in appeal No 72 of 1892 was illegal. The suit had not been decided 
by tne District Munsif upon any preliminary point, on the contrary h^ had 
decided all the six issues framed; and if he had based his judgment upon 
evidence improperly taken, if was open to the District Judge to exclude 
that evidence or to call for or take further evidence 


♦Second Appeal No 1176 of 1894 

648 



l8Mitil.42S 


INDIAK DBCISIONS, NEW SERIES 


LVU. 

It is open to the appellants to take this objection now, although they 
•Nov. 13L niiglit have appealed against the order of remand (Section 691, Code of 
L*. Civil Procedure; see also Savitri v. Ramji (1) ). 

"Ai^PEL- [423] The order having been ultra vires, the subsequent proceedings 
Sate are also ultra vires and must be treated as non-existent — Rameshur Singh 
Civil, v. Sheodin Singh (2). 

— ^ — We must set aside the decree of the Subordinate Judge and the 

18 M. 421 * second decree of the District Muusif and remand the original appeal 
No. 72 of 1892 to the file of the District Court of Tanjore to be disposed 
of according to law. 

The costs hitherto incurred will abide the event. 


18 M. 423 (F.B.). 

APPELLATE CIVIL— FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt,, Chief Justice, Mr. Justice 
Parker and Mr Justice Suhramania Ayyar, 


Husananna (Defendant), Appellant v. Linganna (Plaintiff), 
Respondent.^ [30th March, and 2nd May, 1894, and 
11th March, and Ist and 2nd May, 1895.] 

Civil Procedure Code — Act XIV of 1882, Sections 525, 526 — Arbitration without inter-' 
vention of Court-— Application for decree in terms of azvard — Denial of submission 
to arbitration and genuineness of award. 

An appeal lies against a decree passed upon an award under Civil Procedure 
Code, Sections 525, 526, when the cause .shown against the filing of the award as 
denied the submission to arbitration and the genuineness of the award. 

[R, 25 C. 757 (F.B.); 33 C ^S7 (F.B.)=:3 C.L J. 450=10 C.W.N. 609 ; 20 M. 89; 20 
M. 490 ; 2 CL.J. 1S3=10 CW.N. 601, 13 CP.L.R. .53; 9 Ind. Cas. 173=21 M. 
L.J. 263=9 M.L.T. 251=(1911) 1 M.W N. 151 (164); 84 P.R. 1901=112 P.L. 
R 1901; 1 S.L.R. 149; 6 S.L.R. 168 (175); D., 22 M. 172.] 

Second appeal against the decree of M. R. Weld, District Judge 
of Kurnool, in appeal suit No. 39 of 1892, affirming the decree of V. Banga 
Bau, District Munsif of Nandyal, in original suit No. 117 of 1890. 

Suit under Civil Procedure Code, Section 525, that an award to be 
filed in Court. The other party to the alleged arbitration, said to have 
resulted in the award, was joined as defendant and alleged as cause 
against the filing of the award, that there had been no reference to the 
arbitration and that the award was not genuine. 

The District Munsif held that there had been an arbitration, which 
resulted in the award, and passed a decree as prayed. 

. [««]_ The District Judge passed a decree upholding this decision on 

the ground that no appeal lay. 

The defendant preferred this second appeal. 

Runga Rau, for appellant. 

Respondent w’as not represented. 

This second appeal came on for hearing before Collins, C. J., and 
Parker, J., who referred the matter to the Full Bench as follows:-— 

♦ Second Appeal No. 1754 of 1893. 
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OHDER OF REFERENCE TO THE FULL BENCH. 

The plaintifE applied, uuder Section 525 ot the Civil Procedure Code, 
that an award made without the intervention of the Court might be filed 
B,nd a decree given in accordance with the terms thereof The- defendant 
denied the reference to arbitration and the genuineness of the award. 
The bistrict Munsif found both these points in plaintiff’s favour and gave 
him a decree. On appeal the District Judge considered the Munsif ’s 
finding was wrong, but held that he was concluded by the decision m 
Mtcharaya Ouruvu v Sadasiva Paiama Gu}uvu (1) and that there was no 
appeal Hence this second appeal 

For the defendant (appellant) it was contended that the decision in 
Micharaya Guruvu v Sadaaiva Parama Guiuvu (1) had not been followed 
in more recent cases, (see S^ipiJu v. Govindachaujar (2) and Venkayya v 
V enkatappayya (3) and it was uiged that the view of the Calcutta 
High Court was also in favour of an appeal {Sashti Charan Chattel jee v 
Tarak Chandra Chatterjee (4), and Surjan llaot v Bhikaii Raot (5) 
The argument was that though an appeal would be barred if the enquiry 
had been as to objections under Sections 520 and 521 of the Civil Proce- 
dure Code, it was otherwise when ilie enquiry was as to the very existence 
of the •award and the fact of the agi cement of aibitiation 

There is a conflict of authority as to the course to be taken should 
the defendant appear and deny the reference to arbitration and the genuine- 
ness of the award In Calcutta it was held by a Full Bench {Saahti Charan 
Chatterjee v Tarak Chandra Chattel }ce (4), that no judgment ought to be 
given when the award or the consent to arbitration is disputed, that the 
special jurisdiction [MS] was then ousted and that an appeal would 
lie if a decree and judgment had been erroneoi^ly passed upon the 
award Similar view^ were expressed in Ichamoyee Chowdhiance v. Pra- 
aunno Nath Chowdhii (6), Bi]adhur Dhugut v Monohur Bhugut (7) and 
Hurronath Chowdhry v Niatanni Chowdiani (8), some Judges going so 
far as to hold that the special procedure under Section 525 was also ousted, 
if the objections raised fell under Sections 520 and 521 These cases were 
again considered by a Full Bench of the Calcutta High Court m Sur/an 
Raot V. Bhikan Raot (5) when it was unanimously held that when the 
objections to the award fell within Section 521 of the Civil Procedure 
Code, the Court was not bound to hold its hand and leject the application, 
but should enquire into the validity of the awaid and determine whether 
it should be filed or not Tliiee of the Judges composing the) Full Bench 
intimated an opinion that where the objection taken was that the matters 
in dispute had never been referred to arbitration, the Court had no juris- 
diction under Section 525 But this point did not really arisen on the 
reference 

In Bombay, a similar view has been taken (see Sainal Nathu v 
Jaiahankar Dalauki am (9) It was there held that the procedure under 
Sections 525 and 526 of the Civil Procedure Code only related to cases in 
which the reference and the award arc accepted facts The judges consi- 
dered that if the objection was obviously unfounded it should be regarded 
as no cause against the filing, but if it appealed a substantial objection the 
applicant should be referred to a regular suit upon the award But in 
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lltS Bhau Jo$hi v. Ravji Bhau Joihi (1); it was held that there was no 

MXy^SL against the decree passed upon an award. 

_ We have not been referred to any case in which this particular point 

Fuu. has been decided in Allahabad. 

Bench* Micharaya Ouruvu v. Sadasiva Parama Ouruvu (2) that point 

^ was not raised. In that case, the District Munsif found that the award 

was genuiije and decreed for plaintifit accordingly and the High Court held 
( that the District Court could not entertain an appeal. This was an ap- 

plication filed under Section 525 of the Civil Procedure Code. 

, [M«] In Suppu V. Oovindacharayar (3) which was a case in which 

the reference to arbitration had been made by the Court, it was held that 
Section 522 presupposed the existence of an award as the basis of a decree 
and could not apply to a case in which there had been no award in law or 
in fact. Tife appeal was therefore allowed. The case of Oopi Reddi v. 

Mahanandi ReMi (4) is not in point. It was merely held that the 

procedure of Section 525 could not apply when the award itself could not 
be produced. In Venkayya v. V enkatappayya (5) the reference to arbitra- 
tion was made in the course of a suit. Objections alleging misconduct 
of the arbitrators and the invalidity of the award were overruled by the 
District Munsif who passed a decree in accordance with the award. The 
High Court held that the District Judge had power to hear an appeal on 

the ground that the award was not legal. This case also as well aS Suppu- 

V. Oovindachary ar (3) seems in conflict with Micharaya Guruvu v. Sada- 
siva Parama Ouruvu (2). 

In Madras, the objection that a Court is ousted of its jurisdiction 
under Section 525 when the existence of the award is denied, does not 
seem to have been taken. In all the cases cited, like the present, the 
CoxMt of First Instance has proceeded to enquire and determine the fact, 
— and the sole question is whether there is an appeal. 

We find it impossible to reconcile the decision in Micharaya Ouruvu v. 
Sadasiva Parama Ouruvu (2) with Suppu v. Oovindachary ar (3) and 
Venkayya v. V enkatappayya (5), and though it is in accord with Vishnu 
Bhau Joshi v. Ravji Bhau Joshi (1), it is in conflict with the course of 
decisions in the Calcutta High Court. 

We, therefore, refer for the determination of a Full Bench the following 
question: — “ Is there an appeal against a decree passed upon an award 
under Sections 525 and 526 of the Civil Procedure Code when the cause 
“ shown has denied the submission to arbitration and the genuineness of 
“ the award? 

This second appeal came on for hearing before the Full Bench. 

Runga Rau, for appellant. 

Pattahhirama Ayyar, for respondent. 

The Court delivered the following. 

JUDGMENTS OF THE FULL BENCH.^ 

Subramania Ayyar, J. — I am of opinion that there is an 
appeal against a decree passed upon an award under Section 526 of the 
Civil Procedure Code when the cause sought to be shown against the filing 
of the award has denied the submission to arbitration and the genuineness 
of the award. 

The main objections taken to this view, are two: — ^The first is that 
what is called a decree on an award, filed under Section 526, is not in 
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Jion 2 nf definition of the term as contained in Sec- 

tion 2 of the Civil Procedure Code, for the adjudication under Section 526 

fL required by tlie first part of 

h« objection is that, even if such an adjudication 

nrnV? w j u “ *^® P''0P«'^ 80“8e of the term an apjJeal from it is 
prohibited by the last clause of Section 522, even in such a case as the 
present. 

Now as to the first contention, no doubt the proceedings under Sec- 
tions 525 and 526 begin with an application and not with a plaint. But 
the former section directs that the application presented shall be num- 
bered and registered as a suit between the applicant as plaintiff and the 
other parties as defendants and the latter (Section 526) lays down that if 
the Court orders the award to be filed, such award shall take effect as an 
award made under the provisions of Chapter XXXVII of the Code, the 
meaning, of course, being that the award shall take effect in the same way 
as an award made under a reference to arbitration through the Couit, 
after a suit had commenced, upon which award judgment and deciee fol- 
low as provided by Section 522. It is thus quite clear that though a 
proceeding, taken under Sections 525 and 526, does not in its inception 
commence in the way in which* a suit is begun, yet in its Subsequent 
stages, it 18 treated by the law as a suit, especially in the requirement 
that as soon as an award is ordered to be filed, it must be followed by 
judgment and decree That such iS the proper construction of the clause 
and such award shall then take effect as an award made undei the 
“ provisions of this chapter " in Section 526, there can be no doubt 
This view IS moreover supported by the uniform practice of tJio 
Courts from the time of the enactment of Section 327 of Act VIII of 
1859 (corresponding to Sections 525 and 526 of the present Code) In 
Saahti Charan Chatterjec v Tarak Chandra Chatter]ee (1) decided twenty- 
two years ago, Norman, J , referring [M8] to the point I am considering, 
observed (at page 325) — “ It seems to me that the only order which 
a Judge IS empowered to make under Section 327 is simply an order 
that the award shall be filed When the award is filed it is to be 
enforced under the provisions of Chapter VI, Act VIII of 1859 Now 
the mode of enforcement of an award is by passing judgment and 
making a decree in accordance with the award.” And Paul, J , in the 
same case, said (at pages 330 — 31) — ” It appears to me that an order 
directing the filing of an award is not a decree in its ordinary significa- 
” tion; and being in its nature a proceeding ancillary to the passing of 
judgment and decree it is an order made in the course of a suit (com- 
” menced by an application,) and relating thereto prior to decree 
” It is clear that unless an order directing an award to be filed is followed 
"up by judgment and decree no execution can isSue ” 

The same opinion has been emphatically expressed again in Calcutta 
in the very recent case of Surjan Raot v Bhikari Raot (2) There Petheram, 

C J , rejected the view put forward by the Judges who decided Sree Ram 
Chowdhry v Denobundhoo Ckowdhry (3), to the effect that when the appli- 
cation to file an award is registered as a suit, that has not the effect of con- 
verting the application into a suit for all purposes, but merely means that 
for the purposes of the entty in the register of civil suits and for those pur- 
ppses only the application is regarded as a suit. The Chief Justice argued 
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IMS against this view as follows;— ‘ If the application to file the award is not 
MaV 2. converted into a suit for all purposes, it is not converted into one at all 

for any but an administrative one as defined by Field, J., and it must 

Full follow that the award cannot be enforced under the provisions of those 
Bench. \\ sections as there is no suit pending Jn which a decree can be made, and 
“ filing the award has no effect whatever, as even after it is filed, it can only 
IS M« 423 ‘ ‘ be enforced by a regular suit to be commenced by a plaint in the ordinary 
(FJS.) way, which could be done as well before it is filed as it could afterwftrds; 

and this is to hold that these two Sections 525 and 526 have no practical 
“ effect whatever. I understand that from the passing of the Act down to 
“ the present time proceedings under these sections have been treated as 
suits in this way and that when the award has been filed, judgment and 
** decree have in all [429] cases followed upon such finding without any 
quejstion and I think it would be impossible to hold now that all such dec- 
“ rees have been waste paper because they were not made in any suit." 

The force of this reasoning cannot but be admitted, and it must bo 
taken s.% perfectly well established that an adjudication which follows the 
filing of an award under Sedtion 526 is in almost every essential particular 
a decree with nearly all the incidents attacking to one passed in an 
ordinary suit. One of these incidents is'that under Secton 540 an appeal 
lies unless when otherwise expressly provided by the Code or by any 
“ other law for the time being in force.’' The question therefore is 
whether when a decree is passed under Section 526 in a case where the 
submission and the genuineness of the award are denied, an appeal from 
such decree, is prohibited by any other provision of the Code or by any 
other law. 

And this leads me to the consideration of the next contention raised, 
viz., that the last clause of Section 522 bars such an appeal. That this 
contention is untenable will be manifest if the scope of the clause m 
question is clearly kept in view. The words of the clause are no appeal 
shall lie from such decree except in so far as the decree is in excess of, 

“ or not in accordance with, the award.’* It will here be seen that the pro- 
hibition against an appeal contained in the said clause is not unqualified, 
but is subject to certain conditions, some of them being expressly specified in 
the clause itself, while others are necessarily implied by the very language 
of it. Among the conditions so implied, the most important are (t) ^bere 
must have been a matter referred to arbitration and (ti) there must have 
been an award on the matter referred. These conditions, as observed by the 
.^ull Bench of the Allahabad High Court in Amrit Ram v. Dasrat Ram (1) 
must exist as the foundation of the jurisdiction of a Court to order, under 
Sections 525 and 526 the award to be filed. Consequently in the absentee 
of either condition, there can be no valid adjudication under Section 526 
and a decree passed in Such a proceeding and purporting to rest on a sup- 
posed award must, in reason, be liable to be impearched, unless there is a 
specific provision of the law to the contrary, on they ground that there was 
no submission or there was no award, and the Court had therefore no juris- 
diction to pa.SB the decree. But no such provision being [430] found in 
Section 522 or elsewhere, it follows that the remedy open to a party against 
whom a decree has, in the circumstances supposed above, been given under 
Section 526, is the ordinary one of an appeal against it under Section 540. 
This view is now conceded by the High Courts of Calcutta, Bombay and 
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Allahabad. See Sashti Charan Chatter fee v Tarah Chandia Chatter jee (1) 
Nandram Daluram v Ncmchand Jadavchand (2), and Amnt Ram v. 
Daarat Ram (3). 

The principle on which thebe cases proceed seems to be that the 
finality contemplated by Section 522 is confined to a determination by the 
Court of certain specific matters, such as are enumerated in Sections 520 
and 521, which "do not include denial of submission or the genuineness of 
the nwaid or other like circumstances That there is an undoubted dis- 
tinction bet^\een an adjudication on these latter questions and an adju- 
dication upon the other matters, referred to above, cannot be denied 
The distinction is that whereas a decision as to the truth of the submis- 
sion or the genuineness of the award is a determination which goes to the 
very root of the jurisdiction of the Court to proceed under Sections 525 and 
526, the orders of the Court passed under Sections 520 and 521 are merely 
more or less ancillary to the enforcement of an award given under a re- 
ference made through the intervention of a Court about the factum of 
which reference or award there can geilerally be little ground for dispute. 
This distinction was lost sight of in Micharaya Ouruvu v Sadasiva 
Parama Guruvu (4) which was, m rny opinion, consequently wrongly 
decided The error into which the learned Judges fell is in their holding 
that a Court, proceeding under Section 526, is empowered to adjudicate 
with conclusive effect not only on the ancillary matters above referred to, 
but also upon the question whether there is a submission or not, when 
there is no warrant for such a conclusion in the language of any of the 
provisions of Chapter XXXVII Nor i^ there anything in principle to 
support the conclusion Now an ordinaiy suit lies to enfoice an award 
made without the inteivention of a Court of Justice, the special procedure 
provided in Section 526 not being impeiative, Palaniappa Chetti v Bayappa 
Chetti (5) Suppose such a suit is brougl^t If, in it, the Court upholds 
the award and passes a [ 431 ] decree, it is certainly open to a party 
impeaching the award to raise, in any appeal preferred against the decree, 
the objection that there was no submission or award Why then should 
a party against whom a decree iS passed in similar circumstances in a 
special suit commenced by a petition, under Section 526, be precluded from 
raising such objections in an appeal against that decree in the absence of an 
eifpress prohibition in law against the adoption of such a course? I think, 
therefore, that the last clause of Section 522 was not intended to, and doeS 
not prevent, an appeal in a case like the present. 

It was next argued on behalf of the respondent before us that it was 
not competent to the District Munsif to try the questions of the denial 
of submission and the genuineness of the award, that as soon as such 
objections were raised the District Munsif was bound to reject the appli- 
cation without proceeding further, that consequently the decree passed 
by him was void ab initio and that the remedy for the appellant was not 
by an appeal to the District Judge, but by an application for revision to 
this Court. 

Upon the question which is assumed as the first step in the above 
argument, viz., whether the District Munsif was competent to try the 
truth of the cause here sought to be shown, it is unnecessary to pronounce 
any opinion now. Because, .even granting for argument’s sake that that 
assumption is well founded, it is clear that the proper and appropriate 
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remedy againBt the Munsif's decree said to be void, is by an appeal to the 
District Judge under Section 540 of the Code. For, under that section 
-- (except when otherwise expressly provided for, which is not the case here 

Pull been already shown), an appeal lies against every decree whether 

tBench. ®^ch .^®cree was passed in a suit over which the Court passing the decree 

had jurisdiction or not. The respondent's contention under consideration 

IS M« 4Z3 involves the reading into the definition of a decree in Section 2 of the 
Code of a proviso which is not there. That part of the definition, with 
which we are for the present concerned, runs thus: — “ Decree means 
the formal expression of an adjudication upon any right claimed or 
“ defence set up in a Civil Court when such adjudication, so far as 
“ regards the Court expressing it, decides the suit or appeal.” To sustain 
the respondent’s argument it would be necessary to add after the word 
appeal ’ words to the following effect ” provided the Court ” so adjudi- 
cating has jurisdiction to entertain the Suit or appeal.” [ 482 ] There is 
absolutely no justification for importing any such proviso. Therefore in 
the face of the clear language of the definition coupled with Section 540, 
it would be exceedingly unreasonable and unjust to hold that a party 
against whom a decree has been passed by a Court without jurisdiction 
is, in consequence of that want of jurisdiction, prevented from re^rting 
to his remedy by an appeal, which in the case of decrees pronounced 
by a Court having jurisdiction, he can claim as a matter of right; and 
is solely dependent upon the exercise by this Court, in its discretion, 
of the extraordinary powers vested in it in respect of matters coming up 
before it on revision to get rid of such decree. 

I agree, therefore, in answering the question referred in the affirma- 
tive. 

Parker, J. — The question referred to the Pull Bench is ” Is there 
” an appeal against a decree passed upon an award under Sections 535 
” and 526, Code of Civil Procedure, when the cause shown has denied the 
” submission to arbitration and the genuineness of the award? ” 

Sections 525 and 526 provide an optional method of enforcing an 
award wjien any matter has been referred to arbitration without the 
intervention of a Court of Justice. It is a procedure which is only appli- 
cable when the reference and the award are accepted facts, Samal N(uthu 
V. Jaishankar DaUukram (1), and it does not detract from the right *to 
bring a regular suit to enforce the terms of an award, Palaniappa Cheiti 
V. Rayappa Cheiti (2), and Kota Seeiamma v. Kollipurla Soohhiah (3). 

Section 525 provides that the application shall be numbered and 
registered as a suit and notice shall be given to the other parties to the 
arbitration to show cause why the award should not be filed, and Section 
526 further provides that if no ground such as is mentioned or referred to 
in Section 520 or Section 521 be shown against the award, the Court shall 
order it to be filed. These provisions clearly indicate that the reference and 
the award itself must be undisputed facts, since it would be absurd to sup- 
pose the legislature intended to limit the objections which could be raised 
to those referred to in Sections 520 and 521 if there was any dispute as to 
the factum of the award. It must be remembered that, [ 488 ] though there 
is no appeal against an order refusing to file an award {8ree Ram Chow- 
dhry v. Denobundhoo Chowdhry (4), such refusal does not operate aS res 
Judicata or bar a suit to enforce the award. I am inclined, therefore, to 
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a^ee in the view of tjie Calcutta and Bombay High Courts that if the 
award and the consent to arbitration is substantially disputed the special 
junsdiction created by Sect ons 525 and 526, Code of Civil Procedure, is 
ousted and that the applicant should be referred to a regular ^uit upon the 
award. 

In the case under reference there was such a substantial dispute and 
the District Munsif disposed of the case without jurisdiction An appeal 
will therefore lie. 

See Saahti Charan Chatteijee v Tarak Chandra Chatteerjee (1), Surjan 
Raot V. Bhikari Root (2), Amrit Ram v Doarat Ram (8), Suppu v. Govinda- 
charyar (4) and Secretary'^ of State for India v Vydta Pillai (5). I would 
answer the question referred to the Full Bench in the affirmative. 

Collins, C. J. — I have had the advantage of reading the judgments 
of Parker and Subramania Ayyar, JJ , and 1 agree with the conclusion 
arrived at. 

This second appeal came on again for final disposal and the Court 
(Collins, C J., and Parker, J ) delivered the following. 

JUDGMENT (FINAL) 

The Full Bench having held that an appeal lay to the District Judge, 
the decree must be reversed and the appeal remanded to be heard on the 
merits The costa incuired in the High Court will be borne by the plaint- 
iff and the costs in the Courts below will abide and follow the result 
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Before Mr Justice Muttuaami Ayyar and Mr Justice Beat. 


Periaroyalu Reddi (Plaintiff), Appellant v Royalu 
Reddi and others (Defendants Noa. 1 <o 4 and 6), 
Respondents * [I2th and 13th December, 1894 ] 

Darkhast rules — Application to Government for waste land — Irregular publication of 
application 

The plaintiff, having obtained an assignment from Government of waste land, 
was obstructed by the defendants in his attempt to enter into occupation, and 
he sued for a declaration of his title and possession It appeared that his 
application for the land had not been duly published, and certain other formal- 
ities had not been observed, as provided by the darkhast rules, but the land had 
been assigned to him and a patta granted by Government ■ 

Held that the plaintiff’s title was not invalidated by reason of the noa- 
compliance with the darkhast rules 

[R., 26 M 268=12 MLT 453, 29 M 161=1 MLT 278, 30 M 270 (F.B.)=2 M 
LT 141; 31 M 264=18 ML] 62, 32 M 3(X)=19 MLJ 206=5 MLT 31, 
12 MLJ 417] 

Second appeal against the decree of W. F Grahame, District Judge 
of South Arcot, in appeal suit No 309 of 1898, reversing the decreq of 
T Gopalakrislma Pillai, Distiict Munsif of Vnddhachalam, in original suit 
No 535 of 1892. 

The plaintiff sued for a declaration of his title to, and for possession 
of certain land The plaintiff’s case was that he applied on darkhast for 

— : f 

* Second Appeal No 1346 of 1894 
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the land in question on the 26th April 1884, and the revenue authorities 
assigned it to him and granted a patta on the 19th May 1885, and that 
he Mnce paid tirwa therefor. The defendants had objected to the plaint- 
iff’s application on the ground that the land in question was a threshing- 
floor and applied to the Board of Revenue which, however, upheld the 
assignment to the plaintiff. In September 1891 the plaintiff attempted to 
plough the land but was obstructed. 

The District Munsif passed a decree as prayed, but his decree was 
reversed on appeal by the District Judge, who held that the darkhast was 
vitiated by reason of non-compliance with the Standing Order of the 
Board of Revenue, No 30, Section 5, which requires that the applications 
such as that of the plaintiff should be proclaimed in the village by beat of 
tom-tom, and that the signature tM8] of the nearest landholders should 
be obtained and a notice put up m two places. The District Judge was 
of opinion that these formalities not having been complied with, the plain- 
tiff had obtained no title to the land. 

The plaintiff preferred this second appeal. 

Ethiraja Mudaliar and Sivagnana Mudaliar, for appellant. 

Respondents were not represented. 

JUDGMENT. 

We are unable to agree in the opinion of the Judge that because some 
of the formalities prescribed by the darkhast rules have not been observed, 
he is entitled to cancel the patta granted to the appellant by the Govern- 
ment. Darkhast rules are departmental and if they are infringed, the 
remedy for such infringement is also departmental. Irregularities in 
observing those rules constitute no valid ground of interference by the Civil 
pourts with a grant of land made by the Government. The land in dis- 
pute is entered in the pymash account as waste and as such it is at the 
disposal of Government. It is not competent to the Civil CouHs to set 
aside a grant made by an officer competent to make the grant. The two 
objections taken by the respondents against the grant have been disallow- 
ed. It has been found that he has no title as against the Government and 
it appears also that the land is entered in. the pymash accounts as waste 
and not as threshing-floor. The District Munsif has further found that 
there is no communal necessity for reserving the land as a threshing-floor. 
It was held by this Court in Subbdtdyd v. The Sub-Collecior of Chinglc^ 
put (1) that a Civil Court cannot compel the revenue authorities to make 
settlement with a particular person on the ground that he was entitled to 
preference under the darkhast rules, (see also Subbdtdyd v. Krishndppd (2)). 

We set aside the decree of the District Judge and restore that of the 
District Munsif. ^ , 

Respondents must pay appellant’s costs in this Court and also in the 
Lower Appellate Court. 
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[« 6 ] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt , Chief Juatice, and 
Mr. Justice Parker. 


Kumbalinoa Pillai (Defendant No. 1), Appellant v. 

Ariaputra Padiachi (Plaintiff), Respondent.* 

[8th February and 12th March, 1895.] 

Civil Procedure Code — Act XIV of 1882, Section 317 — Sale under mortgage decre^e — 
benami purchaser — Purchase on account of a subsequent usufructuary mortgagee — 
Suit for conveyance and possession 

Certain land was hypothecated to A and subsequently put in the possession of 
B under a usufructuary mortgage, A obtained a decree upon his hypothecation 
for the sale of the property against B and the mortgagor In execution the 
land was purchased by the agent of B with his money and he agreed to execute 
a conveyance to B This agreement was not carried out and the nominal pur- 
chaser ejected B’s tenant 

Held, that B was entitled to a decree for delivery of possession and 
execution of a conveyance 

[R, 20 M 349; 6 CWN 279. D.. 22 A 434= 20 A W N 152] 

Second appeal against the decree of W F. Xlrahame, District Judge 
of South Arcot, in appeal suit No. 280 of 1893, affirming the decree of 
T. B. Yasudeva Sastri, District Munaif of Chidambaram, in original suit 
No. 109 of 1893. 

The plaintiff sued to compel defendant No. 1 to execute in his favour 
a conveyance of certain land and deliver possession thereof or in the alter- 
native to pay him a sum of Rs, 1,010. The land had originally been the 
property of Paramasiva Pillai by whom it had been mortgaged to the 
plaintiff in 1883, having already been hypothecated to Armuga Pillai In 
suit No 518 of 1885 the assignee of Armuga Pillai obtained against the 
plaintiff and the mortgagor a decree for hale, in execution of which the 
plaintiff became the purchaser in the name of defendant No 1 who acted 
as his agent and agreed to convey the land to him on the confirmation of 
thq court- sale The plaintiff paid the money and remained in posaession 
by his tenant until November 1892 when defendant No. 1 ejected him 
It was objected that the suit was not maintainable by reason of the 
proviBions of Civil Procedure Code, Section 317, but the District Munsif 
overruled this objection [ 137 ] ^nd passed a decree requiring that the 
defendant No 1 should execute a conveyance as prayed, and his. decree 
was affirmed on appeal by the District Judge 

Defendant No. 1 preferred this second appeal. 

Krishnasami Ayyar, for appellant 
Tirumalaiaami Chef ft, for respondent. 

JUDGMENT. 

At the time of the auction-sale the plaintiff was the usufructuary 
mortgagee in possession, and the land was brought to sale in satisfaction 
of a decree upon, a prior hypothecation. The equity of redemp- 
tion was purchased by the first defendant, who at the time was 
the plaintiff's paid agent, a^d it i& found that in the purchase the first 
defendant acted as plaintiff’s agent and that the plaintiff supplied the 
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•ymK money for the purchase. The plaintiff remained in possession through his 
^tenants. The mortgage being usufructuary, the first defendant could not 
have disturbed* him without redeeming the mortgage even if he (first 
* defendant) had purchased the equity of redemption on his account. But 
it is found that he agreed to execute a conveyance to the plaintiff, allowed 
LATE I'ftke possession of the sale certificate and delivery order and 

Civil. plaintiff’s agent. 

We think the case falls within the principles laid down in Monappa v. 


II M* Surappa (1) and Sankunni Nayar v. Narayanan Nambudri (2) and that 
431^5 Bection 817, Code of Civil Procedure, is not a bar to the suit. 

The second appeal is dismissed with costs. 


18 M. 437=S M.LJ. 60. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar and Mr, Justice Best. 


Muniappa Naik AND OTHERS (Defendants), Appellants v. Subramania 

Ayyan (Plaintiff), Bespondent,* [20th December, 1894.] 

Civil Procedure Code— Act XIV of 1882, Sections 268, 274— -Attachment of mortgage- 
debt — Suit by purchaser on mortgage. 

The plaintiff sued to recover principal and interest due on a mortgage. He 
claimed title as purchaser at a court*sale held in execution of a decree against 
the [438] mortgagee. It appeared that there had been no attachment under 
Civil Procedure Code, Section 274, but under Section 268 only: 

Held, that the purchase by the plaintiff was not invalid by reason of the last- 
mentioned) circumstance, and that the plaintiff was entitled to recover as 
against the property. 

(ReL 5 Ind. Cas. 798 (799)=13 O.C 43; 16 Ind. Cas. 438=12 M.L.T. 300=(1912) M. 
W.N. 879 ; 24 M.L.J. 70 (71)=13 M.h.T. 2a7=(1913) M.W.N. 136; R., 30 
M. 255=17 M.L.J. 201=2 M.L.T. 167. 14 CP.L.R 5; 8 M.L.J. 1; 22 M-L.J. 
105 (107)=10 M.L.T. 503=(19n) 2 M WN. 590; 18 P.R. 1909.] 

Second appeal against the decree of V. Srinivasacharlu, Subordinate 
Judge of Kumbakonam, in appeal suit No. 524 of 1893, reversing the 
decree of N. Sambasiva Ayyar, District Munsif of Tiruvadi, in original 
Suit No. 113 of 1898. 

Suit to recover principal and interest due upon a mortgage, dated the 
9th November 1880, and executed by the father of the defendants to 
Maruda Asari to secure the repayment of Rs. 100 with interest. The 
plaintiff, claimed as the purchaser at a court-sal^ held in execution of a 
decree against the mortgagee. There had been no attachment under Civil 
Procedure Code, Section 274, but attachment had taken place under Civil 
Procedure Code, Section 268 as of a simple debt, and it was objected that 
the sale was invalid for this reason. 

The District Munsif overruled this objection, but he dismissed the 
suit on the ground of limitation on; it appearing that the due date in the 
bond was the 9th of March 1881 and the plaint was not filed until the 4th 
March 1^8. He referred to Appaaami v. Scott (3), Sami v. Krishna- 
$ami (4) and Karimunnissa v, Phul Chand (5). 
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The Subordinate Judge reversed this decree and passed a decree for 
the plaintiff. He held that the omission on the part of the plaintiff to 
effect an attachment under Section 274 was an irregularity unattended by 
substantial injury and did not vitiate the sale, and he held that the plain- 
tiff was entitled to a decree for sale, although his claim was barred so far 
as the personal remedy was concerned 

Defendants preferred this second appeal 
KrtshnaBami Ayyar, for appellants 
RajagopalachariaTf for respondent. 

JUDGMENT. 

We agree with the learned Judge who decided the cases of Dehendra 
Kumar Mandel v. Rup Lall Daa (1) and Kaamath Daa v. Sadaaiv 
Patnaik (2) 

[ 439 ] The object of attachment is to take the property out of the 
disposition of the judgment-debtor Though the omission to attach under 
Section 274 of the Code of Civil Procedure was an irregularity, we are 
not able to hold that the irregularity was material or that plaintiff has 
been prejudiced thereby 

It 18 next contended that the document contains no provision for inter- 
est poat diem^ and that consequently the claim is one for damages and 
barred under Article 116 of the Limitation Act. But on the true construc- 
tion of the document the last clause appears to provide for interest to date 
of payment and to make the same a charge on the property; and as 
interest is not asked for at the enhanced rate there is no question of reason- 
able compensation under Section 74 of the Contract Act, nor is the suit 
barred under the Limitation Act 

The appeal fails and is dismissed with costs 


18 M. 439=5 M.LJ. 208. 

APPELLATE CIVIL 

Before Mr. Juatice Shephard and Mr. Juatice Beat 

Amir Baksha Sahib {Petitioner) Appellant v Venkatachala 
Mudali {Counter-petitioner) , Reapondent * 

[26th July, and 6th August, 1895 ] 

Cm/ Procedure Code — Act XIV of 1882, Sections 293, 306, 588 — Execution sale — 
Default by purchaser in paying deposit — Remedy against purchaser 

The purchaser at an execution sale failed to make the deposit of 25 per cent 
under Civil Procedure Code, Section 306, alleging that the property was dis- 
covered by him subsequently to the sale to be subject to an incumbrance. The 
Property was put up for sale again and knocked down for a smaller sum 
The decree-holder sought in execution to recover the amount of the difference' 
from the first purchaser. The Court of first instance made an order dismiss 
ing the application * 

Held, that an appeal lay against the order in question 
[F, 25 C 99, D., 23 M. 73. 7 NLR 134 flJ5) ] 

Appeal against the order of E J SewelL District Judge of North 
Arcot, in miscellaneous appeal No 18 of 1893, dismissing the appeal 
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against the order of T. Venkataramayya, District Munsif of Vellore, in 
execution petition No. 527 of 1893. 

[HO] A house waS brought to sale in execution of a decree in original 
suit No. 17 of 1893 on the file of the District Munsif of Vellore. T.he 
house was knocked down to Venkatachala Mudali for Bs. 280, but he did 
not deposit 25 per cent, of the purchase money as required by Civil 
Procedure Code, Section 306. The house was accordingly put up again 
for sale on the next day, and it was purchased for Bs. 205 by the decree- 
holder, who had permission to bid. Venkatachala Mudali explained that 
he would not pay the deposit for the reason that, since the sale, he had 
heard of an incumbrance to which the property was subject. The present 
application was made by the decree-holder, who sought to recover Bs. 75 
from Venkatachala Mudali. 

The District Munsif dismissed the application on the ground that the 
applicant had falsely Stated in his petition for execution that the house 
was free from incumbrances and that he was now seeking to take advan- 
tage of his own wTong. The District Judge held that no appeal Jay 
against the order of the District Munsif. 

The decree-holder now appealed to the High Court. 

Masilamani Pillai, for appellant. 

Ethiraja Mudaliar and Sivagnana Mudaliar, for respondent. 

JUDGMENT. 

Shephard, J. — The question raised in this appeal is whether an appeal 
lies against an order refusing relief to a decree-holder as against the 
bidder at an auction sale who is alleged to have made default. 

The 293rd Section of the Code provides that the deficiency of price, 
resulting on a re-sale occasioned by the purchaser’s default, shall be cer- 
tified to the Court by the officer conducting the sale, “ and shall, at the 
“ instance of either the judgment-creditor or the judgment-debtor, be 
‘‘ recoverable from the defaulter under the rules contained in the chapter 
‘‘ for the execution of a decree for money.” 

No such certificate as th^ section contemplates appears to have been 
made. The decree-holder, alleging the bidder’s default, simply asked for 
a warrant against the alleged defaulter. This application was dismissed 
by the District Munsif on the merits. On appeal being made the District 
Judge held that he had no jurisdiction to entertain it. The 293rd Section 
is not one of the sections mentioned in the 588th Section. The 
only ground, therefore, on which it can be held that an appeal lies is that 
orders made in respect of an alleged default by the purchaser are in the 
[Ml] nature of decrees, and that the parties affected must be deemed to 
be parties to the suit within the meaning of the 244th Section. This was 
the view taken by the Full Bench of the Allahabad Court in a^case decided 
with reference to the Code of 1859 and Act XX TIT of 1861 (Ram Dial v. 
Ram Das (1). It must be presumed that the case was present to the 
mind of the Legislature when the Codes of 1877 and 1882 were under 
confeideration, and that if the decision was thought to be wrong, an 
alteration would have been made in the section so as to make the matter 
clear in the future. This has not been done The 293rd Section of the 
Code merely reproduces the 254th Section of the Code of 1859 with 
immaterial variations of language. In the san^e Court it has also been 
held with reference to the 4111h Section of tire Code that the Government, 
seeking to recover the amount of Court fees payable under a decree 
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obtained by a pauper plaintiff, is placed in the position of a party 4o the 
Buit, and tjial^, aeoordingly, an appeal lies against an order jnade under 
that section. The language of the section is similar to that used in the 
29drd section, (Janfci v The Collector of Allahabad (1) ) In Calcutta the 
precise point which now arises was in 1889 decided in favour of the 
appellant {Bai]naih Sahai v Moheep Narain Singh (2) ) In Madras the 
point does not seem to have been decided yi any reported case The case 
of Vallahhan v Pangunni (3) only goes to show that where the contest is 
between the judgment-debtor and the decree-holder who is alleged to have 
made default, the question between them must be treated as a question 
arising between the parties to the suit within the meaning of tho 244th 
section 

As against the view above stated in favour of an appellant there is the 
recent case of Deola Nandan Rai v Tapaen Lai (4) In tlie judgment in 
this case stress is laid on the fact that, whereas the 294th section is men- 
tioned, the 293rd section is not mentioned in Section 588, and considerable 
weight is attached to the decision of the same Court in Rahnn Bahhah v 
Dhun (5) I am unable to admit the force of the argument suggested by 
the reference to 294th section That Section contains no such language 
as is contained in the 293rd section, and because tho Legislature thought 
fit to give an appeal, and that a final appeal, against orders [ 442 ] passed 
under the 294th section, it does not follow that they intended orders made 
under tne 293rd section to be final 

As to the case of Rahim Bakhah v Dhun (5) it is to be observed that 
it turns on another section, the 315th, the language of which is in a 
marked way distinguishable from that used in the 293rd In the latter 
section the imperative mood is used throughout, whereas in the 3 1 5th the 
language is penni&sive The liability for the repayment of the purchase 
money may be enforced under the provisions of that section, or the aggrieved 
purchaser may recover it by suit {Sham Karan v Pmn (6)) It 
appears to me that no such option would be open to the judgment-creditor 
or judgment-debtor seeking to recover from a defaulting purchaser the loss 
occasioned by a re-sale The section say& distinctly that the money shall 
be recoverable under the rules contained in Chapter XIX In this respect 
the language of the 293rd section agrees with that of the 41 1th If the 
decision already cited with regard to the latter section is correct, I fail to 
see why similarly, under the 293rd section, the purchaser should not be 
treated as a party to the suit. The effect of the whole section, as I read 
it, IB to make the certificate of the officer conducting the sale equivalent 
to a decree and to put the aggrieved person and the defaulter m the 
position of decree-holder and judgment-debtor Unless this construction 
IB pufr upon the section, the anomaly results that m the case of the judg- 
ment-debtor complaining of default made by the decree-holder who has 
had leave to bid there is an appeal and a second appeal, while in the case 
of the creditor complaining of default made by a third person there is no 
appeal, and no other remedy open to the judgment-creditor 

The present case appears to me to fall within the principle of the 
decision of the Privy Council m Proaunno Coomar Sanyal v Kasj Daa 
Sanyal (7). There it was held that the 244th section was applicable not- 
withstanding that the purchaser against whom the sale was sought to be 
set aside had been no party to the former suit It was observed 
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that-^‘ Their Lordships are glad to find that the Courtis in India have not 
placed any narrow construction on the language of Section 244, and that 
when a question has arisen as to the execution, discharge or satisfac- 
“ tion of a decree between the parties to the suit in which the decree was 
passed, the fact [448] that the purchaser who i^ no party to the suit is 
“ interested in the result has never been held a bar to tfie application of 
the section/’ Here I conceive there can be no doubt that the question 
is one relating to the execution, discharge or satisfaction of a decree. 

Holding, therefore, that an appeal does lie against an order passed 
under Section 293, I would reverse the order of the Lower Appellate 
Court and remand the application for disposal on the merits. Costs to be 
provided for in the revised order. 

Best, J. — I concur. 


18 M. 443. 

ORIGINAL CIVIL. 

Before Mr. Justice Subramania Ayyar. 


In the matter of the Madras Doveton Trust Fund. •' 

[10th September, 1895.] 

Trusts Act--Act II of 1882, Section plication for directions by trustees— 

Questions of detail and difficulty — Procedure 

The management of the Doveton charities is vested in a committee of 
management, who are empowered under the trust deed to require the trustees 
of the funds of the chanties to invest the trust funds in excess of two lakhs 
of rupees in the purchase or building of any additional land, building and 
premises.” Certain buildings having been erected under these provisions of 
the trust deed were now stated to be in urgent want of repair. The current 
income of the charities was not sufficient to meet the cost of carrying out the 
repairs, and the committee of management and the trustees were agreed that a 
sum of Rs. 8,700 in the hands of the latter (in excess of two lakhs of rupees) 
should be employed in carrying out this work. The trustees now applied to 
the High Court under Trusts Act, Section 34, for its opinion on the question 
whether this should be done. 

Held, that the question was not one with which the Court could deal under 
Trusts Act, Seefion 34. 

Per curiam : I am inclined to hold that the proposed expenditure could, on 
the Court being satified of its necessity, be sanctioned, if the matter comes 
before it in the form of a suit in its original jurisdiction that in the exercise 
of such jurisdiction the Court has power to deal with a case like this seems 
hardly to admit of doubt. 

Application for directions under Trusts Act, Section 34, by the 
trustees of the Doveton Trusts. 

The trustees presented to the High Court the following petition: — 
[444] 1. That on or about the 13th day of March 1844, one John 
Doveton formerly a captain in the service of His Highness the Nizam of 
Hyderabad, but subsequently residing in London, made his will and died 
without revoking the same in London on or about the 15th day of October 
1853, of which will one Peter Garstairs was the sole surviving executor 
with probate in the year 1856. 

2. That by an indenture made the 1st day of March 1856 the said 
Peter Garstairs as such executor as aforesaid by virtue of the authority 
vested in him that behalf by the said will and with the consent and 
approval of the committee for the time being of the Madras Doveton 

♦Application under Trusts Act, Section 34. 
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Protestant College testitied by their being parties executant to the said 
indenture transferred and paid to five trustees mutually agreed upon 
between himself and the said committee, which trustees were also parties 
executant to the said indenture certain securities of the lijast India 
Company and cash to be held by such trustees on the specific trusts set out 
in such indenture hereinafter referred to as the Instrument of Trust 

3. That by the said instrument of trust it was provided that all 
vacancies in the office of trustee shall be filled up by the committee of 
management for the time being of the said Madras Doveton Piotestant 
College and that your petitioners have each and all been duly appointed 
trustees in exorcise of such provision 

4 That the said instrument contains tlie following amongst other 
provisions ■ — 

The trustees or trustee for the time being of these presents 
shall stand and be possessed of 

the funds and secunties upon which the said trust monies shall for the 
“ time being be invested Upon trust tv, 

keep the said trust monies and funds henceforth and at all times 
hereafter invested m some or one of the stocks funds oi securities 
of the East India Company or the Governmept of India in the names 
of all the trustees hereof for the time being with power nevertheless 
“ to the said trustees to vary and transpose the said securities for and 
“ into any other securities of a like nature as often as occasion shall require 
" and to pay the annual interests and dividends arising from the said 
“ trust funds and securities unto the committee of management for the 
" time being of the said institution to be by them applied and expended 
“ as part and parcel of the annual incomei of the said institution and for 
“ the purposes thereof in accordance with the rules and constitution 
“ [«M] thereof . the receipts in writing 

“ of the committee of management for the time being of tlie said institu- 
“ tion or of any party duly authorized in that 

“ behalf for the interest and dividends arising from 

" the said trusts funds and securities as and' when the same shall accrue 
" due shall be complete discharges to the trustees h r 

“ all income paid on such leceipts and shall 

“ exonerate the trustees from all liability to see to the application of th:> 
“ monies therein mentioned 

5 That your petitioners and their predecessors in office have beexi 
and are paying the said income to the said committee of management in 
terms of the lastly hereinbefore recited provisions of the $aid mstiumant 
of trust 

6. The said instrument of trust contains also these further provi- 
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sions . — 

“ That it shall be competent either to the committee or management 
" for the time being of the said institution or to a general meeting of 
“ subscribers to the said institution by formal requisition in writing to 
" direct the application by the trustees hereof for the time being of such 
“ portion of the trust monies and securities for the time being suhiect to 
" the trusts hereof (calculating such securities at par) as foi the time being 
" shall exceed the full sum of two hundred thousand Company’s rupees, 
or any part or parts of such excess in the purchase or building of any 
" additional land building^ apd premises within the town or local limits of 
“ Madras to be used for the general purposes of the said institution and 
“ that the trustees hereof for the time leing shall be bound forthwith to 
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comply with such requisition of such committee of management of such 
“ general meeting as the case may be.** 

“ Provided always that the full principal sum of two hundred thou- 
sand Company’s rupees parcel of the said trust monies and securities 
shall be for ever hereafter kept intact and shall be in no way trenched 
“ upon or disposed of.** 

7. That the buildings and premises now in uSe for the purposes of the 
said institution were erected out of a part of the said trust monies which 
were for the time being in excess of the said sum of two hundred thousand 
rupees so directed to be kept intact) as above recited, and are thus with 
the securities and monies now representing the said trust fund now in 
the possession, custody and control of your petitioners as Such trustees as 
aforesaid. 

[M6] 8. That these buildings and premises have now been in con- 
stant use for educational purposes for nearly forty years, and are much 
in need of exhaustive and substantial repair. 

9. That as appears from the audited statements of accounts appended 
to the annual reports of the committee of management of the said institu- 
tion from time to time a reasonable and proper sum has been expended 
each year out of the income at the disposal of the said committee upon the 
preservation of the said buildings and premises, the average annual expen- 
diture thereon for the past twenty years having been some Rs. 865. 

10. That it is apprehended by your petitioners as also by the said 
committee (of which your petitioners are each and all members) that 
unless the said buildings and premises are now put into a thorough and 
substantial state of repair they will rapidly deteriorate in value and in 
time fall into such a state of dilapidation as to impair the efficiency of the 
institution for educational purposes. 

11. That your petitioners are now possessed as such trustees as afore- 
said of securities of the Government of India representing (calculating 
such. securities at par as directed by the said instrument of trust) the sum 
of Rs. 8,700 in excess of the said sum of Rs. 2,00,000 directed by the said 
instrument to be kept intact. 

12. That your petitioners are strongly of opinion that the said sum 
of Rs. 8,700 or such part thereof as may by the estimate of their Engineer, 
Mr. J. H. Stephen, an Assistant Engineer in the Public Works Depart- 
ment, be found necessary should be spent upon such thorough reparation 
of the said buildings and premises as aforesaid, in which opinion the other 
members of the Said committee of management for the time being fully 
concur, but your petitioners are advised that it is doubtful whether the 
general authority given to trustees by Section 36 of the Indian Trusts Act, 
1882, will justify their making any expenditure upon repairs of the said 
buildings and premises out of the capital representing the said Sum of 
Rs. 8,700, being the excess over and above the Rs. 2,00,000 now in their 
hands. 

13. That your petitioners are therefore desirous of availing them- 
selves of the right conferred upon them by Section 34 of the said Act to 
apply by petition to this Honourable Court for its opinion, advice and 
direction on the questions raised by the fore- [ 447 ] going statement of facts 
respecting the management or administratioq, of the said trust property. 

14. That the present application is made with the consent and 
approval of the said committee of management which passed the following 
resolution at a meeting held on the 22nd day of July 1895, viz,, ** That 
“ this committee having perused ^the draft petition to be filed in the High 
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Court by the trustees for the time being of the Madras Doveton Fund 
fully approves of the same in token whereof it directs that such petition 
6hall be countersigned by the chairman and the secretary of this com- 
“ mittee ” 

Your petitioners therefore humbly pray — 

That this their petition may be received and that it may be declared 
that they are entitled to advice and diiection in the premises. 

That the Court will be ple^ased to declare that your petitioners are 
empowered by Section 36 of the Indian Trusts Act, 1082, to apply the 
whole or such part of the sum of Rs 8,700 hereinbefore indicated and 
specified upon the repairs of the abovementioned buildings and premises at 
their discretion as the trustees for the time being of the said indenture of 
the 1st day of March 1856 

Or that your petitioners as such trustees as aforesaid and heir suc- 
cessors in office may and shall be directed by the Court construe the heie- 
inbefore recited piovision of the said instrument of trust as to the applica- 
tion of trust" monies in excess of the said sum of Rs 2,00, (X)0 as giving 
them authority upon requisition made in writing by the said committee or 
a general meeting as by the said instrument provided, to Spend any sucli 
excess or any part thereof upon old buildings belonging to the institution 
by executing repairs thereto which aie too great to be met out of the 
expenditure of the annual income of the institution by the committee ol 
management 

Mr R F Orant, for petitioners 

JUDGMENT 

This is an application with reference to the Madras Doveton Chari- 
ties, a well-known educational institution m this city The management 
of the chanties is vested in a body of persons called the committee of 
management; but the funds of the institution are vested in another body 
called the trustees By a provision in the trust deed the committee ot 
management is ompoweied to require the trustees to invest such poition 
of the trust [M8] moneys and securities as for the time being shall exceed 
Rs 2,00,000 or any part or parts of Such excess " in the purchase 01 
building of any additional land, buildings and premises " Under this 
provision the buildings now in use for the puiposes of the said institution 
were erected out of moneys which were for the time being in excess of the 
prescribed two lakhs and under the terms of the trust deed they are in 
the possession, custody and control of the trustees 

It is stated that the buildings in question require “ exhaustive and 
“ substantial repair," and unless Such repair is now executed the buildings 
“ will rapidly deteriorate in value and in time fall into such a state of 
" dilapidation as to impair the efficiency of the institution for educational 
" purposes.” 

The committee of management as well as the trustees are of opinion 
that the sum of Rs 8,700, which is now in the hands of^ the latter over 
and above the Rs 2,00,000 required by the trust deed to be kept intact 
as principal or such portion thereof as may be found necessary, should be 
used in executing the said repair inasmuch as the current income of the 
institution is . insufficient to tmeet the cost of carr\ing out $uch woik 
Hence the present application, the question asked therein is whether the 
said sum of Rs. 8,700 may be properly used for the purpose just 
mentioned. 
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1886 Now, notwithstanding the difference in their phraseology, Section 34 

Sfp. 10. Indian Trusts Act, under which this petition is presented, is sub- 

stantially the same as 22 and 23 Viet., Cap. 35, Section 30. Moreover 

Origi- the words “ other than questions of detail, difficulty or importance, not 
NAL “ proper in the opinion of the Court for summary disposal ” to be found 
Civil, m the first paragraph of Section 34, seem to have been inserted therein 

with ' reference to the decisions upon Section 80 of the English Statute 

18 M. 443. referred to Mr. Stokes in note 3 at page 854 of volume I of the Anglo- 
Indian Codes. Re Barrington a Settlement (1), which is one of the cases 
cited in the said note, is somewhat similar to the present. There 
the trustees of a settlement having power to purchase lands on 
being requested by tenants for life desired the opinion of the Court as 
to the propriety of applying i'l,2(K) on such request in repairs 
and permanent improvements. Vice-Chancellor Sir \V. Page Wood 
held that that was not a case m which he could properly give an 
[m\ opinion under 22 and 23 Viet , Cap. 35, Section 30. The Vice- 
Chancellor said : — “ My reason for not giving an express opinion is, that the 
case goes into details, wuth w^hich the Court cannot effectually deal, 

“ without having a superintending power and being informed by affidavits, 

“ whereas, under this statute, the facts must be taken to be as they are 
stated in the petition of tlie trustees, who take the risk of misstatement; 

“ and the Court has no means of exercising any controlling power over 
“ the subject-matter.” For similar reasons it appearfe to me that the 
present is not a case in which I can authoritatively advise and direct 
the trustees to lay out the money referred to in the petition on repairs, 
wdiich, it is alleged, the buildings stand in need of. 

However, I have no objection to state my view upon the principle 
involved, and to indicate what appears to me to be the proper course for 
the trustees to adopt. 

In Caldecott v. Brown (2) Wigrain, Vice-Chancellor, referring to ques- 
tions like the prefeent said: — ”I do not mean to lay it down as an impera- 
” tive rule, that no case could arise in which the Court would sanction 
” the expenditure of monies by a tenant for life for the benefit of the 
” inheritance by making such expenditure a charge upon the inheritance. 

” The case may be suggested, of a devise of lands in strict settlement, 

‘ ‘ and a direction to lay out personal estate to the same uSe : it might be 
” more beneficial to the remainder-men that a part of the trust fund 
” should be applied to prevent buildings on the settled estate from going 
” to destruction, than that the wdiole should be laid out in the purchase 
” of other lands. Other like cases might, perhaps, be supposed.” And 
in Re Baningtona Settlement (1), already cited, Sir W. Page Wood 
observes : — ‘ ‘ My view is in accordance with the suggestion of Vice-Chan- 
” cellor Wigram in Caldecott v. Brown (2) that there can be no difficulty 
about laying out a portion of the fund, under the sanction of the 0001 * 1 , 
” in permanent and substantial improvements. The repairs may require 
” separate consideration; but if they are upon farm buildings they would 
“seem to fall under’ the same principle.” Latter authorities, however, 
are not quite uniform. The cases of In re Nether Stowey Vicarage (3), 
and Brunaldll v. Catrd (4), lay down that under special power* 
authorising investments in land or buildings repairs of existing building* 
r«0] will not be allowed; whilst Re Pecraon (5), (cited in Seton on 

(i) T J & H 142 (143). (2) 2 Hare 144 (i45, 146) 

(3) L. R. 17 Eq. 156 (4) L- R lb Eq. 493- (5) 21 W. R. Eng. 4CI. 
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Judgments and Orders, 5th edition, page 1004) and In re Lord Hothani's 1595 
TruBta (1) are decisions to the contrary. 

In some of the instances referred to above the point was complicated 

by the circumstance that the parties entitled to the property, such as ten- OrigI* 
ants for life and remainder-men. had conflicting interests so far as the 
matter of repair was concerned In such cases it is of course necessary CiViL 
to see that the expense of executing the work is so met as not to make it __ 
inequitable to any of the parties interested. And vigilance on the part of 18 M. 443 > 
the Court is perhaps necessary to prevent applications for which there are 
not adequate grounds being made to the Court (see the obseivations of 
Chitty, J , in In re De Teiaeier'a Settled Estates (2) But that class of caaeb 
is distinguishable from the present which, in my opinion, is analogous to 
the case of In re Jackson (3), where Kay, J , directed an inquiry as to 
what repairs were necessary to certain houses to the beneficial interest in 
which an infant was absolutely entitled subject to certain trusts And I 
do not see any reason why a similar course should not be taken here in 
the interests, of the charity, the absolute beneficial owner, and wh\ the 
sum of Bs 8,700 or a portion thereof should not be laid out in carrying 
out such repairs as may be found to be really and clearly necessary to 
prevent the buildings in question from becoming so dilapidated as to be 
unfit for the purposes of the institution, (compare Ex-parte Vica) of St 
Bofolph, Aldgaf^ (4), which illustrates the practic.al way m which a case, 
not dissimilar to this, was very recently dealt with 

I am, therefore, inclined to hold that the pioposed oxpendituie could, 
on the Court being satisfied of its necessity, be sanctioned, if the mutter 
comes before it in the form of a suit in its original jurisdiction That in 
the exercise of such jurisdiction the Court has power to deal with a case 
like this seems hardly to admit of doubt Conway v Fenton (5) is a 
direct authority in favour of this view There, land and money were vested 
in the trustees of the settlement for the benefit of the husband and w ift foi 
themselves, and after their deaths for their children The buildings cn a 
farm land were so much out of repair as to make the farm untenantable 
[ 481 ] Kekewich, J , held that the Couit had power undei its original 
jurisdiction to sanction the expenditure of a part of the money in ippaiimg 
the said buildings This decision is strongly supported by the obscu- 
vations made by the Judges in the case of In re Hofchhys (6), paiticularlv 
by those at page 420, where Lindley, L J , states — "I quite agiee with 
“ w^hat Lord Justice Cotton has said, that if it is shown that it is judicious 
" to make repairs, and the trustees come to the Court foi uuthonly to make 
" them, that authority will be given 

Having regard to the nature of the present application and the cir- 
cumstances in which it is made, T have thought it right to express my 
opinion as to the principle involved and the procedure to be followed in 
the case and, as Sir W Page Wood did m Be Barrmgtan’s Settlement (7) 
alieady cited, I must leave the trustees to file a plaint, if they should be 
so advised, to obtain the sanction of the Court 

There will be no answer to this petition 

The coats incurred in making this application will be paid out of the 
trust funds 

Rowlandson, attorney for applicants 


(i) L R 12 Eq 76 (2) (1893) I 

(4) (1894) 3 Ch 544 
(6) 32 Ch. D 408 (420) 


Ch IS 3 (ihs) (3) 21 Ch D 786 
(5) 40 Ch D 5T2 
(7) I J & H 14- ( 14;' 
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Judge of North Malabar, in appeal suit No. 476 of 1893, affirming the 
decree of B, Cammaran Nayar, District Munsif of Tellicherry, in original 
suit No. 416 of 1892. 

Suit to have set aside a sale of certain land which had taken place 
in 1891 in execution of a decree passed in 1879 against the defendant 
No. 1 and since transferred to defendant No. 2. Defendant No. 3 was 
the purchaser at the Court sale. Defendant No. 1 had been the karnavan 
of the tarwad, of which the plaintiff w^as a member, and it was found 
that the debt on account of w'hich the decree was passed had been 
contracted by him for a purpose binding on the tarwad, but it appeared 
that in 1882 a partition had been entered into whereby the land in 
question had become the property of the plaintiff. The plaintiff had not 
been joined as a party in the execution proceedings. 

The District Munsif held that the sale was not binding on the plaint- 
iff and passed a decree accordingly. The District Judge affirmed his 
decision. 

Defendants Nos. 2 and 3 preferred this second appeal. 

Ryru Nambiar, for appellants. 

Sankra Menon, for respondent. 

JUDGMENT. 

The appellants’ vakil has brought to our notice <tJie decision in 
Krishnan Nambiar v. Krishnan Nair (1)» in which it [463] was held that 
the state of things at the time when the debt was contracted must be 

♦Second Appeal No 1746 of 1894. 

IS M. 452 N. 

(i) Second Appeal No 1323 of 1894 (unreported) 

In this case the plaintiff, w^ho was the appellant in the High Court, sued for a 
declatation that certain j)roperly was not liable to 1)C attached in execution of a 
decree obtained in 1880 His case was that the jiKlg;Ticnt-debtor had not been sued 
in his capacity as karnavan of the plaintiff’s tarwad so as to tender the decree 
binding on the plaintiff as alleged by the defendants, that the debt for which the 
decree was passed had been incurred in 1878 for purposes not binding on the tarwad, 
that under a ra7inamah, dated 1877 and^a karar or partition deed dated March 1882 
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APPELLATE CIVIL. 

Before Mr. Justice Best and Mr. Justice Subramania Aijyar. 


Kunhappa Nambiar and another (Defendants Nos. 2 and 
8), Appellants v. Shridevi Kettilamma (Plaintiff)^ Respondent."^ 

^ [1st and 5th March, 1895.] 

Malabar laz^.' — Partition of tarxi^ad — Decree against karnavan on tarxvad debt before 
partition — Execution after partition 

The karnavan of a Malabar tarwad borrowed money for purposes which 
rendered the debt binding on the tarwad. The creditor obtained a decree 
against the karnavan in 1879. In 1882 a iiarlition of the tarwad property took 
place In i89i property which had fallen on partition to the present plaintiff’s 
share was attached and brought to sale in execution of the decree of 1879 
He was not joined as a party in the execution proceedings: 

Held, that the Court sale did not bind the plaintiff 

[R.. 18 M L r 132=3 M F. 189] 

[482] Second appeal against the decree of A. Thompson, District 
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looked to, and that a creditor cannot be affected by any subsequent 
arrangement in the family to which he was not a paity, and that conse- 
quently subsequent partition in a taiwad is no ground for holding the 
divided members and their property not liable for the decree obtained 
against the karnavan, as such, prior to the partition We see no reason 
to doubt the correctness of the above decision But it is no authority for 
holding to be valid the sale o^ partitioned propeity m the absence of the 
parties to whom it has been apportioned 

For a sale to be binding on such persons, they should be expresslv 
included as parties to the execution proceedings in which case they will 
have an opportunity of paying the debt and thus saving the property from 
sale As they have ceased to be members of the tarwad, the original 
karnavan can no longer be held to represent them The decision above 
referred to and relied on for appellant is therefore reconcilable with that 
in Sanhara v Kelu (1), which the Judge has followed 
This appeal fails and is dismissed with costs 
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the Ut\ds of the tarwad had l)een divided and the lands now in question had been 
ailolted to the [ilaintiff’s branch of the tar\wd. 

Th^ second appeal came on for hearing on the loth of December 1H94 before 
M'Ttti SAMI AVYAR and Bksi, JJ — 

JUDGMENT 

ll IS not denied that fiisl defendant was the karnaxan when he was sued The 
description of him as Valia Nambiar is sufhcienl for holding that he was sued as 
karn.i\an The Judge has alsij found that the debt was a tarwad debt 

It is contended that the evidence 011 which this finding is come to is coiilradictuiy 
This IS an objection we cannot allow ni second apjieal, the Judge’s opinion being 
conclusive as to the weight due to evidence 

Tl is next argued that, though the karar B is subsequciiL to the dale on which 
the del.t was contracted, the razi J is piior to it and it shows that the parties agreed 
ill 1877 to a division to be effected within two months and that the community of 
interest between the tarvaries was to cease We find however that the [ 453 ] ra/i 
remained incomplete and the karnavan declined to act ujion it In consequence of 
which there was a fresh suit which resulted in the karar B 

Moreover, there is nothing to show that the creditor knew of the razi J , nor is 
it refened to 111 the plaint 

Under these circumstances, we arc unable to say that the Judge is not warranted 
in holding that the razi J did not alter the status of first defendant as karnavan 
It IS further argued that even though lazi J were incomplete as the attachment 
was subsequent to karar B and the debt is due under a money decree merely, the 
I'lopcity cannot be held liable 

We do not consider this contention to be valid W'c have to look to the stale of 
things at the time when the debt was contracted and at that lime fust defendant as 
karnavan was competent to bind all his anandiavans Any subsequent airangemenl 
ni the family cannot affect their 'obligation to the creditor who xvas no party to it. 

This appeal fails and is dismissed with costs. 

[R., 18 ML T 132=3 189 , D. 18 M 451 ] 

(i) 14 M. 2J 
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[Mi] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt.y Chief Justice and 
Mr. Justice Parker. 


SuBRAMANiAM (Plaintiff), Appellant v. Perumal Kbddi and 
ANOTHER (Defendants), Respondents.^ 

[8th and 14th February, 1895.] 

Registration Act---Act III of 1877, Sections 17, iSr— Transfer of Property Act- 

Act IV of 1882, Sections, 8, 54 — Assignment of debts secured on land — Un- 

registered instrument of assignment 

In 1879 the defendants executed a hypothecation deed, which was registered 
to secure the repayment with interest of a loan of Rs 87. In 1884 the obligee 
Iransferred his rights to the plaintiff in consideration of Rs 70 under an 
instrument which was not registered At the dale of ilit transfer the debt 
iinounted with interest to Rs 147 The plaintiff now sued to recover Rs. 129 
Ining the principal and interest due on the hypothecation bond at the date of 
suit • 

Held, that the plaintiff was not precluded liom pioving the instrument of 
transfer and establishing his rights thereunder to a personal decree and to a 
charge on the land by reason of its not having been registered 
[Dins., 24 M 449; N.F., 10 A L.J 167=15 liid Cas. 853 (854); 11 Ind Cas 673= 
14 OC 161; R., 25 M 396, D.. 1 P.R. 1906=190 P L R. 1905] 

Second appeal against the decree of E. J. Sewell, iJistrict Judge 
of North Arcot, in appeal suit No. 209 of 1891, confirming tlie decree of 
V. Kuppusami Ayyar, District Munsif of Sholinghur^, in original suit 
No. 388 of 1891. 

Suit to recover principal and interest due on a registered hypothecation 
bond, dated the 30th of June 1879, ^nd executed by defendant No. 1 and 
his deceased father to Ayyasami Mudali to secure the repayment of a loan 
of lls. 87, together w'ith interest at 12 per cent. The plaintiff sued as the 
assignee of Ayyasami Mudali under an instrument, dated 17tli May 1884, 
under which the secured debt then amounting, togetlier with interest, to 
Rs. 137-14-0, had been assigned to him for Rs. 70. The last-mentioned 
instrument was not registered and the District ^lunsif held that it was 
invalid for that reason and dismissed the Suit. The District Judge affirm- 
ed his decree. 

The plaintiff preferred this second appeal. 

Parthasaradhi Ayyangar, for appellant. 

N arasimhachariar , for respondents. 

JUDGMENT. 

We are of opinion that what was sold by Exhibit A was a debt 
secured by a charge upon immoveable property. [M6] Such a debt is an 
actionable claim and the assignee will be entitled to a personal decree for 
the debt as well as to the charge. Under Section 8 of the Transfer of 
Property Act, the operation of the transfer of the debt is to pass to the 
transferee the securities for the debt, but what is sold is primarily not the 
charge but the debt. So far aS the sale creates a charge in favour of the 
plaintiff it is a charge for Rs. 70 only, and falls within the provisions of 
Section 18 of the Registration Act. See Sqtra Knmaji v. Visram Hati- 
gavda (1). 

♦ Second Appeal No. 1551 of 1894. 

2 B. 97. 
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1» Mad. 


Though il IB true that the term “ other intangible thing ” m Section 54 1895 ‘ 

of the Transfei of Property Act might include a charge, the expression Feb, 14. 

must be construed with reference to its context and to the heading of the 

chapter The chapter relates to “ sales of immoveable property,” and the Appel- 
context classes ” other intangible things ” with ” reversions ” in contradis- late 
tmction to tangible immoveable property .CiVIL. 

Though ilie language is not very clear it seems to us probable that 

the Legislature intended to distinguish between vested and contingent 18 Mp 
interests in immoveable pioperty In the case of the hitter all sales were 454=5 
made compulsorily registeiablc, but in the case of the loimer onl) sales of ^ 
the value of Ps lOt) and upwaids The effect of this was to pieserve 
the distinction created by Sections 17 and 18 of the Registration Act, and 
Section 54 was no doubt enacted \Mth refeience to those provisions 

It would be vci'> anomalous if iln‘ tianslei of an li\pothecatioii should 
require legistration lieu the oiiginal hypothecation did not leqiiire it 
Taking this view, \^e are of opinion that the icgistration of Exhibit A 
was not eoiiipulsoi\ We icveise the deciees of the Courts below and 
remand the suit to the Couii of hist instance to be heard on the rneiits 
The DistriiiL JNJunsif ^Mll ]uoMdc f«M all costs hitherto iiiciurcd in his 
hnal decree 

18 M 456. 

[M0] APPELLATE CIVIL 
Befoic Mr Justice Muituaanit Ai/yar 

Kailaha PvDiAciii (Phunliff), Petitionn v Ponmkanmi Aeiii 
AND ANOTHER {Defendants), liespondents * 

[Ist and 2nd November, 1894 ] 

Dm'ifation — Act XV of 1877, Section 20 — Payment of interest o)i a debt — 

Authority of a t^revious guardian of a debtor remaining in management after the 
debtor’s majority. 

The mother and guardian of an infant bon owed money for his exiicnses 
and executed a liond in 1886 to secure the reiiaymcnt fii a suit by the 
obligee in 1892 it appealed that the mother had remained 111 management of 
her son’s affairs, and had paid interest on the debt, afler he had attained 
majority and less than three years before the insliUition of ihe suit 

Held, I hat the suit was not barred by limitation 
[R. JO A 422 (F.B.)=5 AL » .375= A W N (PX)8) l7i=4 MLT 49. 11 CLJ 484 
(48(j) = l4 CWN 741=5 Incl Cas 48^, 26 A 598=1 ALJ J02=A W N 

(1904) 137 ] 

Petition under Provincial Small Cause Courts Act 1887, Section 
25, praying the High Coui*t to revise the pioceodings of V Snnivasa 
CharJu, Subordinate Judge of Kuinbakonam, in small cause suit No 1086 
of 1892 

Suit on a bond executed in 1886 b\ defendant No 1, the mother and 
guardian of defendant No 2, to secure a loan contracted for the expenses 
of defendant No 2 In bar of limitation the plaintiff relied on payments 
made by defendant No 1, which were evidence by endorsements on the 
bond, w^hich w^ere signed by her. These payments were made by her after 
her son attained majority, but wdiile she still continued in the control and 
management of his affairs* 


* Civil Revision Petition No 928 of i89j 

667 



U Ma<l. 46f INblAk DfeCISiONS, KBW siRiis VoL 

18M 

Nov. 2. 

Appel- 
late 
OviU 

1SM«456« It is conceded that but for the payment of Rs. 10 on account of intertfci 
made on the 22nd December 1889, the suit would be clearly barred; but 
it is contended that the Subordinate Judge is in eiTor in holding that 
first counter-petitioner had no authority to make such payments. This 
contention, I consider, is well founded. The Subordinate Judge relies on 
the decision in [467] Wajibun v. Kadir Buksh (1), but that decision was 
dissented from Chinnaya v. Gurunatham (2), Sobhanadri Appa Rau v. 
Sriramulu (3) and Bhasker Taiya Shef v. Vijalal Nathu (4). The prin- 
ciple laid down in these cases is that a guardian is legally competent, in 
the ordinary course of management, either to acknowledge a debt due by 
his or her ward, or to make a paii-pa^ment, or to pay interest. This be- 
ing so, the only question that anses for decision is whether the first 
counter-petitioner can be treated upon the facts found as a person duly 
authorized to pay interest on behalf of the second within the meaning of 
Section 20 of the Limitation Act. It is true that the second counter- 
petitioner had attained majority when the payment was made, but the 
Subordinate Judge finds that he allowed his mother to continue in manage- 
ment for sometime after he had become a major, and that the payment 
was made wdien she was so managing her son’s affiairs. The payment of 
interest securing on an existing debt being an ordinary incident of manage- 
ment, I think it must be taken that the authority from the son to manage 
his affairs included an authority to make the payment. I may observe 
that Section 20 of the Limitation Act onl\ requires that the payment 
should be made by an agent duly authorized. It is therefore immaterial 
that no special authority was given to her. I set aside the decree of the 
Subordinate Judge and direct that the second defendant do pay the plain- 
tiff the amount sued for with interest at 6 per cent, per annum from date 
of plaint till date of payment and with costs. 


IB M. 4S7=5 M.LJ. 61. 

APPELLATE CIVIL. 

Before Mr. Justice Muttusami Ayyar. 


SuBBANNA AND OTHERS {Counter- Petitioners), Appellants v. 
Munekka (Petitioner), Respondent * [29th and 30th October, 1894.] 

Succession Certificate Act— Act VII of 1889, Section 4, sub-Section {2)— Debt- 
Unliquidated claim. 

X, a Hindu, left some sheep with Y, who failed to return them. X having 
died, his widow applied for a succession cerfWwate to enable her to sue Y for 
damages for wrongful detention of the sheep: 

(45«1 Held, that no debt was owing by Y to X within the meaning of 
Succession Certificate Act, Section 4, sub- Section (2). 

[R., 7 CLJ. 658=12 CW.N 14.5.1 


The Subordinate Judge held that the claim is barred by limitation 
and dismissed the suit. 

The plaintiff preferred this petition. 

Krishnaswami Pillai, for petitioner. 

Sankaranarayana Sastri, for respondent. 

JUDGMENT. 


♦ Appeal against Order No. 86 of i893 

(D 13 C. 292 (295). (2) 5 M i69. (.3) 17 M. 221. (4) 17 B. 512. 
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SUBB^NNA V MITNEKKA 


18 Mad. 459 


Appeal against the order of E J Sewell, District Judge of North 
Arcot, in miscellaneous petition No. 181 of 1892 

Petitioner was the widow of deceased Mobhu Venkataramanna and 
claimed a certificate to enable her fco collect a debt due by one Beera 
Gowdoo to her husband on account of some sheep The petition was op- 
posed by the brother and nephews of the deceased, who claimed that there 
had been no division of family property, and that petitioner was not 
entitled to a certificate It was also alleged that there is no debt due to 
Beera Gowdoo The petitioner alleged that four or five years before the 
death of her husband he left ^ome sheep with Beera Gowdoo which were 
not returned, and now she set up a claim on account of her husband’s 
estate for the value of the sheep 

The District Judge directed a certificate to be issued to the petitioner 
as prayed 

The brother and nephews of the deceased preferred this appeal 
N araaimhachariar , for appellants 
Respondent was not represented 

JUDGMENT 

It 18 urged in support of this appeal that the money claimed from 
Beera Gowdoo by the respondent was not a debt due to Venkataramanna 
within the meaning of Act VII of 1889 This contention appears to me 
to be w’cll founded The w^ord ‘ debt ' is described in sub-Section 2 to 
Section 4 as including any debt except rent, revenue or profit payable in 
respect of lands used tor agricultural purposes Though to constitute a 
debt it 13 not necessary that theie should be a loan, still it is necessary that 
there should be a sum of money due by Beera Gowdoo to the deceased 
In the case before me the deceased left some sheep with Beera Gowdoo 
Beera Gow^doo failed to return the same. There is nothing in the evidence 
to show that the original transaction was any thing more than entrust- 
ment of the sheep for safe custody, and that Beera Gowdoo was under any 
obligation to pay a liquidated sum as the value of the sheep Any promise 
made to respondent to pay Rs 45 for its value would not make him a debtor 
to Venkataramanna The respondent was at liberty to sue Beeia Gowdoo 
for damages either for wrongful detention of the sheep or, treating him 
as her debtor, sue him for the money promised to be paid to her as the 
value of the sheep Beera Gowdoo never [ 489 ] became a debtor to 
Venkataramanna within the meaning of the Act No certificate can, 
therefore, be granted to respondent under the Act (See Namyan Bhau 

Bartake v Taita Oonpatrao Deahmukh (1) ) 

I set aside the order of the Judge and dismiss the application for a 
certificate with costs. 


1894 

Oct. 30. 
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APPELLATE CIVIL, 

Before Mr. Justice Mutiusami Ayyar and Mr. Justice Best, 


Daivachilaya Pillai and others (Plaintiffs), Appellants v, 
PoNNATHAL AND OTHERS (Defendants Nos. 1, 3 to 29 and 31 to 
48), Respondents.* [13th December, 1894.] 

Court Fees Act — Act VII of 1870, Section 17 — Suit by reversioners to declare 

zarious alienations by a Hindu widow to be invalid against them. 

When reversioners sue to have declared invalid as against them alienations 
made by a Hindu widow, a Court fee of Rs 10 must be paid in respect of 
each of the alienations in question 

Second appeal against the decree of W. Dumergue, District Judge 
of Madura, in appeal suit No. 56 of 1893, confirming the decree of 
C. Gopalan Navar, Subordinate Judge of Madura (East), in original suit 
No. 15 of 1893. 

The plaintiffs sued as reversionary heirs to have it declared that 
certain alienations made by defendant No. 1, the widow of the last male 
holder, were invalid as against them. The alienations in question were 42 
in number, but a Court Fee stamp of Rs. 10 only was affixed to the plaint. 

The Subordinate Judge rejected the plaint, an order by him to the 
effect that a Court fee should be paid in respect of each of the alienations 
in question not having been complied with. The District Judge concurred 
in his view of the Subordinate Judge. 

The plaintiffs preferred this second appeal. 

Parthasaradhi Ayyangar, for appellants. 

Mr. E. Norton, for respondents. 

JUDGMENT. 

[460] We are of opinion that the Judge decision is correct. The 
point now raised as to whether a single fee of Rs. 10 is sufficient was 
not argued and considered in Narayana v. Muttayan (1). 

We agree with the lower Courts that each separate alienation is a 
different subject within the meaning of Section 17 of the Court Fees Act. 
Though all such alienations may be included in one suit, according to the 
course of decisions in this Presidency, ^t does not follow that each aliena- 
tion is not a separate subject requiring a separate Court fee. Each 
alienation creates a distinct right vesting in the alienee, and, therefore, 
when the reversioner seeks for a declaration that a number of distinct 
alienations are invalid, he must be held to be suing for that number 
of declarations. The test indicated in Moti Singh v. Kaunsilla (2) ap- 
pears to us to contain the correct principle on which should be determined 
the question as to the number of declarations which are sought to be 
obtained in any particular suit. 

We dismiss this appeal with costs. 


♦ Second Appeal No 1256 of 1804 
(1) 7 M. 134. ^ 


(2) 16 A. 308. 
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NARAYANABAMI ORAMANI V PERTATHAMBI ORAMANI IS Mad. 461 


18 M 460. 

APPELLATE CIVIL. 

Before Mr Justice Beat and Mr Justice Subraviania Ayyar. 


Narayanasami Gramani (Defendant), Appellant v 
Periathamdi Gramani (Plaintiff), Respondent * 

[18th and 20th March, 1895 ] 

U ilt — Devise of one kani out of an estate — Selection by the devisee 

The owner of land, measuring one kani and three-quarters, died, leaving a 
will by which he devised one kani thereof to the plaintiff, who now sued to 
itcover one kani selected by him out of the land in question 

Held, that plaintiff had the right to make his selection and was entitled to 
, decree 

Second appeal againat the decree of W F Grahame, District Judge 
of South Arcot, in appeal suit No 297 of 1893, affirming the decree of 
K Rnngamannai Avyangai, District Munaif of Villupuiam, in original suit 
No 76 of 1893 

. [«i] Suit for possession of land described in the plaint and claimed 
under the devise quoted in the judgment of the High Court 

The District Munsif passed a decree for the plaintiff which was affirmed 
on appeal by the District Judge 

The defendant preferred this second appeal 
Knshnaawami Ayyar, for appellant 
Madhaua Ran, for respondent 

JUDGMENT 

The plaintiff (respondent) is a devisee The clause of the will under 

which he claims runs thus — “ one kani punja land in Ambih Mottu 
Palla punja should be given to Periathambi (plaintiff), my elder sister s 
“ son ” The said plot Ambih Mottu Palla punja measures one and a three- 
quarters kanis The plaintiff sued for the possession of a particular portion 
measuring one kani out of the plot in question The District Munsif 
decreed the claim On appeal the District Judge, after rejecting the con- 
tention raised by the defendant, that the devise was void for uncertainty, 
confirmed the decree He, how^ever, observed in his judgment that the 
plaintiff cannot be allowed to choose which particular part of the field he 
shall have, that the field must be divided into two portions, one containing 
one kani and the other containing the remainder of the field with refer- 
rence to quality of soil and the plaintiff shall have the portion containing 
one kani 

It IS argued before us that the lower Courts should have dismissed 
the suit, as the plaintiff had no right to select and ask for a specific por- 
tion of the land as he does in the plaint 

We think that the District Judge was in error in saying that the 
plaintiff was not entitled to ask for the particular portion of the land 
mentioned in the plaint In a case like the present the devisee has 
clearly the right to choose It has been long settled that "if a man 
" devises tw^o acres out of four acres that lie together, this is a good 
" devise and the devisee shall select " (Jarmon on Wills, 5th Edition 
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♦Second Appeal No ,1520 of i 894 
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page 331). In Hohaon v. Blacliburn (1) Leach, M.R., held that where 
a general grant was made of ten acres adjoining or surrounding a 
house, part of a larger (juantit>, the choice of such ten acres adjoining or 
surrounding was in the grantee and that a devise to the like effect was to 
be considered as a grant. In Jacques v. Chambers (2) Knight Bruce, 
V.C., laid down that where a testator leaves a number of articles of the 
same [M2] kind to a legatee and dies possessed of a greater number, the 
legatee and not the executor has the right of selection. The same view 
was taken in Tapley v. Eaylefon (3) where the testator who possessed three 
lease-hold houses in King Street, bequeathed two houses in that street 
without mentioning which two houses the legatee should take. Jessel, 
M.R., held that the legatee was entitled to elect which two he will take. 

There is thus clear authority for holding that the decree of the Courts 
below is correct. The appeal fails and is dismissed with costs. 


IS M. 462=5 MLJ. 187. 

APPELl.ATE CIVIL. 

Before Mr. Juslice Best and Mr. Justice Suhramania Ayyar. 


Krishna Pillai and others (Defendants Nos 1, 3 and 6). 

Appellants v. Rangasami Pillai and others (Plaintiff and 
Defendants Nos. 2, 4, 5 and 7 to 13), Respondents.* 

[15th February, 1895.] 

M^'iriyage — Redemption — Mortgage sued on not proved — Admission by defendants of 
moftgage by right 

The plaintiff sued to redeem a kanom of 1859. The kanom was not proved, 
hut it appeared that the defendants in possession had in various documents 
admitted that they were kanomdars under the plaintiff’s predecessor in title. 
The Subordinate Judge held that the kanom to which the admissions related 
could not have been executed before 1823 which was less than sixty years 
from the date of some of the admissions and he passed a decree for redemption : 

Held, that the plaintiff having failed to establish the kanom on which the 
suit was based should not have been allowed to fall back upon some other as 
to which the defendants had made the admissions in question. 

[F., 13 M.LJ. 274; 17 ML". 122=2 MLT 05; R., 18 A. 403; 22 M. 259; 19 
A.W.N. 132; D.. 19 M.' 160.1 

Second appeal against the decree of A. Venkataramana Pai, Subor- 
dinate Judge of South Malabar, in appeal suit No. 657 of 1893, reversing 
the decree of V. Kelu Eradi, District Munsif of Palghat, in original suit 
No. 452 of 1892, 

Suit to redeem a kanom for Rs. 25 dated 1859. The District Mun- 
sif found that the land was held on kanom and that the plaintiff was the 
assignee of the jenm title : but he was of opinion [MS] that the kanom 
of 1859 was not proved, and also that there was no proof that the kanom 
under which the defendants held the land had been granted within sixty 
years of the date of the suit. On the last-mentioned finding he dismissed 
the suit as barred by limitation. The Subordinate Judge agreed with 
the District Munsif except as to the last-mentioned finding. He held 
that the kanom under which the defendants held the land must have 
been dated not earlier than 1823 and that it had been admitted by the 


* Second Appeal No. 1480 of 1894. 

(0 I My. and K. 571. (2) 2 Col., 435, 441, (3) L. R. 12 Ch. D. 6% 
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defendantB witbm sixty years of that date, and therefore ruled that the suit 

was not time-barred He passed a decree as prayed 
The defendants preferred this second appeal 
SubTamanya Saatn, for appellants 
Sankaran Nan, for respondent No. 1. 

JUDGMENT. 

The Subordinate Judge has agreed with the District Munsif in find- 
ing that the kanom sued on is not proved to be genuine. But he has, 
nevertheless, given plaintiff a decree on the ground that Exhibits A, B, M. L. J. 
C and D contain admissions of first defendant and his brother being ^ 
kanomdar under those through whom plaintiff claims, and that these are 
admissions made within the statutory period so as to prevent the plaint- 
iff’s claim to redeem being time-barred We agree with West, J , in 

Oovindrav Deahmukh v. Bagho Deehmukh (1) in holding that a plaintiff 
failing to establish the mortgage on which the suit was based should 
not be allowed to fall back upon some other as to which admissions may 
have been made by the defendants in othei proceedings. In Unman v. 

. Rama (2), the decree was passed on a mortgage expressly pleaded and 
relied on by the defendant, so also in Kunhi Kutti Nan v Kutty Mara- 
car m). 

We therefore set aside the decree of the Lower Appellate Court and 
restore that of the District Munsif. 

Respondents must pay appellants’ costs in this Court and in the 
Lower Appellate Court. 
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[W] APPELLATE CIVIL 
Before Mr Justice Parker 


Muthusami Ayyar (Plaintiff), Appellant v Natesa Ayyar 
AND OTHERS (Defendants Nos 2, 3, 10 and 16), 

Respondents * [15th and 19th November, 1894.] 

Civil Procedure Code — Act XIV of 1882, Section 231 — Application for partial exe- 
cution of a decree 

A decree provided that the plaintiff should pay Ks. 304 for the costs of 
thirteen out of eighteen defendants Two of the defendants now sought to 
execute the decree 111 respect of their proportionate share of the sum so 
awarded Besides the plaintiff, two only of the other defendants were joined 
as parties to the proceedings 

Held, that the application was not niaintainable and should be dismissed 
IR. 25 \f 431, 1 NLk. 241 

Appeal against the order of J. P. Fiddian, Acting District Judge of 
Trichinopoly, on execution petition No 170 of 1892 

The applicants were defendants Nos. 2 and 8 in original suit No 50 
of 1891, and they applied m execution to recover their share of the sum 
decreed to be paid by the plaintiff for the costs of these and certain others 
of the defendants. The other parties to these petitions were the plaintiff 
aad defendants Nos 10 and 16 The other defendants entitled to share 
ID the costs awarded by the decree were not parties to these proceedings 


♦Appeal against Order No 125 of 1893 
(1) 8 B 543. U) 8 M 415- 4 M. H. C R. 359. 
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The District Judge ordered execution to be issued for Rs. 134 part of 
the sum claimed. 

The plaintiff preferred this appeal. 

Pattabhirama Ayyar, for appellant. 

Seihagin Ayyar, for responaents. 

JUDGMENT. 

The decree in original suit No. 50 of 1891 allowed one set of costs 
and vakil's fee (Bs. 304-6-3) to defendants Nos. 1-3 and 10-18» and this 
is an application by defendants Nos. 2 and 3 to execute for Bs. 152-2-0, 
which, they say, is their share of the vakil's fee. The application is 
resisted by defendants Nos. 10 and 16, who say that they have received 
the sum (Bs. 304-6-3) from plaintiff, and that the decree is satisfied and 
satisfaction recorded. 

The District Judge stated that satisfaction of the decree had not 
been recorded, and all that had been done was to record the [MS] petition 
of defendants Nos. 10 and 16. Refusing to recognize the alleged payment 
by plaintiff to defendants Nos. 10 and 16, he allowed defendants Nos., 
2 and 3 to obtain fractional execution for Bs. 134, which he held to 
be their share. 

Plaintiff appeals. 

In support of the contention that defendants Nos. 2 and 3 are en- 
titled to execute for their fractional share. I am referred to Tarruck 
Chunder Bhuttacharjee v. Divendro Nath Sanyal (1) and Sultan Moideen 
V. Savalayammal (2). On the other side Kuthath Haji v. Bavotti Haji (3) 
is referred to. 

Section 231, Civil Procedure Code, is the only provision which enables 
one of several joint decree-holders to execute a decree without the rest 
joining in the application, and all that it enables him with the leave of the 
Court to do, is to apply to execute the whole decree for the benefit of 
them all. The Court can pass such order as is necessary for the protec- 
tion of the interests of those who have not joined. In the two cases 
quoted — Tarruck Chunder Bhuttacharjee v. Divendro Nath Sanyal (1) and 
Sultan Moideen v. Savalayammal (2)— the application was to execute the 
whole decree. These two cases are authority for the proposition that if 
payment has been made out of Court to one of the joint decree-holders 
for the benefit of them all, the Court will recognize the payment and 
record satisfaction to the extent of that decree-holder's share, allowing 
the applicants to execute for the balance only. 

In this case defendants Nos. 2 and 3 do not admit that any payment 
has been made out of Court. Had they applied for execution of the whole 
decree it might have been open to the Judge to determine what proportion 
of the amount was due to defendants Nos. 10 and 16 and record satis- 
faction of that amount, allowing petitioners to execute for the balance. But 
the decree does not award any specific sum as due to defendants Nos. 2 
and 3, and it must be executed as a joint decree or not at all. 

On this ground it appears to me that the order of the Judge allowing 
fractional execution was wrong. 

The order must be set aside and the execution petition dismissed with 
costs. 


(i) 9 C. 831. 


(2) 15 M. 343. 
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[W] APPELLATE CIVIL. 

Before Mr, Jueiice Subramama Ayyar 

Pethaperumal Chetti (PlamUff), PetiUoner v. Muruoandi 
Servaigaran and others {Defendants), Heapondents * 

[20th February, 12th March and 2nd April, 1895 ] 

Cml Procedure Code Act XIV of 1882, Sections 13. i^Disniissal of jwif for want 
of heirship certificate— judicata 

In a suit to recover principal and interest due on a bond executed by the 
defendants in favour of the plaintiff’s father (deceased), it appeared that the 
plaintiff had previously brought a similar suit which was dismissed for the 
reason that the plaintiff produced no succession certificate 

Held, that the previous proceedings did not bar the present suit 
Petition under Provincial Small Cauae Courts Act, 1087, Section 25, 
praying the High Court to revise the proceedings of T. Ramasami Ayyangar, 
Subordinate Judge of Negapatam, in small cause suit No 1211 of 1893 
The facts of the case are stated above sufficiently for the purpose of 
this report. 

The Subordinate Judge held that the previous proceedings constituted 
bar to the present suit which he accordingly dismissed 
The plaintiff preferred this petition. 

KriahnaBwami Ayyar, for petitioner 
Ttagaraja Ayyar, for respondents 

JUDGMENT. 

The Subordinate Judge, being of opinion that the dismissal of the 
plaintiff's (petitioner’s) previous suit No, 1158 of 1892 for non-production 
of a certificate of heirship was a dismissal under Section 150, Civil Proce- 
dure Code, has held that the plaintiff’s present suit on the same cause of 
action is barred 

The Subordinate Judge’s decision is questioned on behalf of the 
plaintiff on two grounds — 

The first is that, assuming, for argument’s sake, that the dismissal 
was on account of the plaintiff’s omission to produce a certificate, the 
case did not fall under Section 160, Civil Procedure Code 

[W] Now the rejection of a suit to operate as a bar to the entertain- 
ment of a subsequent suit on the same cause of action must rest either on a 
statutory prohibition similar to that contained in Section 103, Civil Proce- 
dure Code, or on the principle of re a judicata. But there is no specific 
provision in the Code laying down that a dismissal under Section 158 shall 
be a bar to a second suit on the same cause of action. It has, however, 
been held that when a Court, acting properly under Section 158, dismisses 
a suit, such dismissal is tantamount to rea judicata; see Venhatachalam v. 
Mahalaicahmamma (1) which was decided with reference to Section 140 of 
Act VIII of 1059, corresponding to Section 158 of t)ie present Code. In 
that case Muttusami Ayyar and Parker, JJ , observed thus: — *' As to the 
“ contention that Section 140 did not expressly prohibit a second suit, it 
** should be remembered that it directed that the Court might proceed to 
" decide the suit notwithstaftding the default constituting thereby the 

• Civil Revision Petition No, 125 of 1894. 

(i) 10 M. 27 ^ 
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HH ** decision on the imper^eot ma^lhrial on. the reeord into a decree on the 
* merits, which, under Section 18, would bar a second suit. No express rule 
, “ of prohibition is inserted, because the decision is a decree on tne merits 

Abfel- ** ^ mere judgment by default." Whether liandley and Weir, JJ., 

in Shaik Saheb v. Mahomed (1) intended to throw any doubt on Venkata* 
Qyiu chalam v. Mahalakihmamma (2) is not quite clear. However that may 

be, I must follow the construction adopted in the latter^ case. Now, as a 

I# V^. decision under Section 158, though passed on imperfect materials, is yet to 
be treated as one on the merits, no decision can be held to have been arrived 
j;* at under that section unless the circumstances of the case were in point 
of law, such as to permit the Court to pronounce on the merits, had the 
necessary materials for doing so been before it. But the non-production of a 
certificate of heirship is not failure to adduce evidence in a case where a 
Court is at liberty to determine the merits, but an. omission to do that 
without which the tribunal is precluded from entering into the merits at all. 

Consequently the dismissal of a suit for such a cause cannot be taken. as a 

decree under Section 158. The present case is analogous to Putali Meheti 

V. Tulja (3), where West and Pinhey, JJ., ruled that the rejecticm of a 

previous suit for the plaintiff’s omission to produce a certificate of the 
Collector under Section 6 of the Pensions Act did not [ 168 ] bar a second 
suit on the same cause of action, West, J., said: — ‘^When a suit has 
" failed through a formal defect, and the merijiS have not been so pronoun- 
" ced on as to constitute a legal relation resting on the act of the Court, 
" another suit is not, by the English law, barred. This rule is consonant 
" to justice and agrees with the law’ as set forth in the Code of Civil 
" Procedure.** 

It cannot be said that the analogy betw’een a case w^here a plaintiff 
omits to produce the Collector’s certificate under the Pensions Act and a 
case where he fails to produce a succession certificate required by Act VII 
of 1889 is incomplete, because in the former case the absence of the 
Collector’s certificate prevents a Court from taking cognizance of the claim 
(Section 6 of Act XXIII of 1871), w^hereas in the latter, a Court is pre- 
cluded from passing a decree except on the production of a certificate 
(Section 4, Act VII of 1889). For, in Nawah Mnhammiid Azmat AH 
khan v. Mussumat Lalli Begam (4), it was held by the Privy Council 
that a suit relating to a grant of property wdthin the meaning of the 
Pensions Act need not be dismissed, because no certificate had been 
obtained before the commencement thereof. And even this decision 
apart, it appears to me that the real effect of a failure to produce a certi- 
ficate in either case, whether such production should take place at the 
institution of a suit or at some later stage, is to prevent a Court from pro- 
nouncing on the merits so as to render its decision an adjudication having 
the force of rea judicata. 1 think, therefore, that the dismissal of the 
petitioner’s suit of 1892, assuming that it was due to his omission to 
produce a succession certificate, is not a bar to the present claim. 

This being my view' it is unnecessary to consider the other contention 
raised by the petitioner, viz., that the Subordinate Jud^e Was wrong ha 
holding that time had been granted to him within the meaning of Section 
158, — even if that section were held applicable to the circumstances of 
the suit of 1892. 


♦ [“latter*' seems to be a misprint for “ former “—Ed.] 

(i) 13 M. 510 (2) lo M. r^ 2 . (3) 3 B. 223. (4) 9 LA. 8. 
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The decree of the Subordinate Judge la aet aaide and the suit should 
be restored to the file and dealt with according to law. The costs of this 
petition will abide and follow the result and be provided for in the revised 

decree . 
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[M9J APPELLATE CIVIL 

Before Mr, Juatice Muiiuaami Ayyar and Mr. Justice Shephard. 

Tirumalayappa Pillai and others (Plaintiffs Nos 1 and 3 to 5), 
Appellants v Swami Naikau (Defendant), Respondent * 

[22nd August, and 13th November 1694 ] 

Rci'enue Recovery Act {Madras) — Act II of 1864, Section 38 — Revenue Recovery 
Amendment Act (M^ras) — Act III of 1884, Setiton i ( 5 ) — Revenue sale — Be- 
nami purchaser — by benamidar to eject tenants 

Land forming part of the endowment of a chattram was brought to sale for 
arrears of revenue and was purchased by the plaintiffs who now sued to eject the 
tenants who were m occupation of the land* 

Held, (1) that the defendants were entitled to plead that the plaintiffs had 
purchased benami from the managers of the chattram , 

(2) that the above plea having been substantiated, the plaintiffs were not 
entitled to maintain the suit. 

[F.. 28 M 526=15 MLJ. 419, 29 M. 47.1=16 M.L.J 505=1 MLT. 234; ExpL 
25 M 6551 

Second appeal against the deeice of S Gopulticlwiriar, Subordinate 
Judge of Tinilevelly, in appeal suit No 512 of 1^1, affirming the decree 
of V Swaminadha Ayyar, Additional Distiict Munsif of Tinnevelly, in 
Original suit No 272 of 18W, 

The plaintiffs sued to eject the defendants from certain land in their 
occupation The land in question was, up to the date of the revenue sale 
hereinafter mentioned, part of the endowments of a chattram having been 
constituted such by the ancestor of a family refeired to as the Dalavoy 
Mudaliars, and the patta for the land stood in the name of the hakdars 
or managers of the ehuttraiii, w4io were the descendants of the founder, 
The defendants were in occupation as tenants of the hakdars The revenue 
due on the land having fallen into arrears, the land w^as brought to sale 
under the Revenue Recovery Act on 22 ud June 1879 and purchased by 
Appasami Mudaliar wdio sold it on 4th September 1868 to Kuthalalmga 
Mudaliar, and the plaintiffs claimed title from the latter under a sale- 
deed, dated 19th February 1890 

The defendants pleaded that they had a right of permanent occupancy 
and also that the purchase by Appasami Mudaliar was benamt for the 
hakdars who had fraudulently permitted the kist to fall into arrears and 
purchased the land in the name of one of [470] _ their defendants, and 
further that the subsequent conveyances under which the plaintiffs claimed 
title were also fraudulent. 

The District Munsif found that the purchase at the revei^ue sale was 
benami as pleaded, and with regard to the subsequent sale-deeds he said: — 
I entertain no doubt th|it they w'ere passed only nominally.” On 
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these findings he ruled on the authoritjr of Prosunno Caomat Boy Chovo* 
dhry v. Oooroo Chum Sen (1) and Hart Oobind Adhikari v. Akkoy Kumar 
Mozumdar (2) that the plaintilis were not entitled to maintain the suit« 
He also held that the defendants had a right of permanent occupancy and 
he passed a decree dismissing the suit. ^ 

On appeal the Subordinate Judge expressed his concurrence in the 
finding that the purchase at the revenue sale was benami and held that 
the alleged subsequent vendees had paid no consideration for their 
respective conveyances. He ruled that the plaintiffs were precluded by 
these circumstances from maintaining the suit, as to which question he 
cited Gopeekrist Gozain v. Gungapersaud Gosain (3), Dharani Kant 
Lahiri Choivdhry v. Krista Kumari Chowdhrani (4) and Ohinnan v. 
Bamachandra (5). 

The plaintiffs preferred this second appeal. 

Parthasaradhi Ayyangar^ for appellants. 

Eangachariar, for respondents. 

JUDGMENT. 

Muttusami Ayyar, J. — In these connected appeals, appellants are 
the ostensible purchasers at revenue sales or their nominal vendees, and 
respondents are tenants in possession of the lands put up to sale. The 
lands in question are Karisal punja in the village of Theevasilapuram, 
which is one of the ten villages forming the endowment of a chattram 
founded at Seenalpari by an ancestor of the Dalavoy Mudaliars; They 
are separately assessed and registered in the Collector’s accounts in the 
names of the managers or hakdars of the ehattram, who are descendants 
of its founder. The plaintiffs’ case was that, as purchasers at revenue 
sales or as persons claiming under them, they were entitled to eject the 
tenants in possession. On the other hand, the tenants contended, inter 
alia, that the plaintiffs purchased benami for the hakdars; that as mere 
benamidars, they were not entitled to maintain the suits in their own 
names; that the tenants had a right of [171] permanent occupancy and 
that the revenue sales were the result of a fraudulent conspiracy between 
the hakdars and the purchasers designed to pixKJUre the eviction of the 
tenants. The District Munsif upheld the tenant’s contention and dis- 
missed the suits with costs. (>n appeal, the Subordinate Judge confirmed 
his decision, but rested it on the sole ground that the plaintiffs were 
mere benamidars and that, as such, they could not maintain the suits. 
To this decision five objections are taken. The fii-st of them is, that 
there is no evidence on record to show that the purchases were made 
benami. 1 attach no weight to it, as there is ample evidence on the point 
and as the Subordinate Judge discusses it at some length in his judgment. 
Another objection is that the onus of proof was erroneously thrown on 
the plaintiffs. This is also not tenable as the Subordinate Judge distinctly 
states in paragraph 8 of his judgment that the onus of proof is on the 
defendants. 

The next objection is that, assuming that the purchases were made 
benami, still it is competent to plaintiffs to sue in their own names, but, 
as observed by the Subordinate Judge, a benamidar could not maintain the 
suit, there being no intention that the property — the subject-matter oj 
the 8uit~should vest in him. It must also be noted that these suits 


(I) 3 W. R. IS9. (2) i6 C. 364. (3) 6 M.I.A. 53 (72). 

(4) 13 C. 181=13 Ij\. 70, (5) IS M. 54. 





SVI,] 


In re naqAI^pa ottBTTi 


ltM«A«72 


were instituted on their own account Nor is there any foundation for 
the contention that Eichibit XXIV has been misconstrued. The sub- 
stantial question is, whether respondents are entitled to plead that the 
purchase, at a revenue sale, is made benami. It is provided by Act III 
of 1884 that a certificate issued to the purchaser under the Revenue 
Recoveiy Act shall be conclusive evidence of the fact of the purchase in 
all Courts and tribunals. But a greater effect cannot be given to this 
provision than is given to a similar provision in the case of benami pur- 
chases at execution sales. With reference to them it has been held that 
though the true owner cannot maintam a suit against a certified pur- 
chaser under Sections 316 and 317 of the Code of Civil Procedure, yet 
third parties are not thereby precluded from urging their claims against 
the true owner m respect of the property purchased as benami The 
Subordinate Judge is therefore right in holding that the benamidara and 
their nominal vendees are not entitled to maintain theBe suits which arc in 
the nature of ejectments on their own account 

These second appeals fail and I would dismiss them with costs. 

Shephard, J — I concur. 
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[172J ORIGINAL CIVIL. 

Before Mr, Justice Subramania Ayyar. 


In the matter of Naoappa Chetti, an alleged Lunatic ^ 

[14th August, 1895 ] 

Lunatic — Act XXX IV of 1858 — Enquiry into alleged lunacy — Degree of unsoundness of 
mind 

A Hindu, who had acquired considerable assets without any ancestral property, 
lived with one of his wives and his eldest son who managed the property A 
>ounger son, who lived apart with his mother, made an application to the High 
Court alleging that his father was a lunatic and praying that he be declared to be 
so, and that a committee be appointed under Act XXXIV of 1858, and that the 
eldest son be directed to deliver the property to the committee It was found on 
the enquiry held under the above Act, that the alleged lunatic had for many 
years now and then been for short periods in such a state of mind as to render it 
right to detain him at home, and that he now had about him that which when 
aroused by the recollection of past losses or by the recurrence of family quarrels 
might produce mental derangement, but that he was of sound mind at the dates 
of the above application and oLthe enquiry 

Held, that the application should be dismissed 

Per curiam . The eldest son should give to those who would be co-heirs with 
him to his father a fair opportunity of satisfying themselves that his manage- 
ment is open to no question and that nothing is done to their detriment 

Distinction between lunacy with lucid intervals, and a state of sound mind, 
subject to occasional unsoundness arising from accidental and temporary causes, 
considered. 

rETiiTON under Act XXXIV of 1858 for a declaration of lunacy and 
the appointment of a committee. 

The petitioner was one Singaravelu Chetti, and the prayers of his peti- 
tion were as follows . — 

“ (a) That an enqui^ be held into the lunacy of Mandi Nagappa 
Chetti residing at No. 4, Bivaraman Street, Triplicane. 
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(b) That it be declared that the said M. Nagappa Chetti is of 
unsound mind and incapable of managing his affairs.' 

(c) That a committee be appointed to take charge of the estate 
and effects of the said M. Nagappa Chetti. 

(d) That M. Kuppusami Chetti, a son of the said lunatic, now in 
charge and managment of all the real and personal estate of the said 
lunatic, be removed and he be directed to deliver to the committee so 
appointed all the immoveable properties, cash, books [478] of account, 
documents and papers of any kind whatsoever relating to, or any way 
connected with, the said estate. 

(e) The said M. Kuppusami Chetti be also directed to give a true 
account to the said committee of the managment by him for the past 
several years since the said M. Nagappa Chetti became lunatic. 

(f) The Court will be pleased to declare the persons entitled to be 
provided for from and out of the said estate and their respective amounts 
payable to them from time to time for their maintenance.” 

Mr. G. P. Johnstone, for petitioner. 

Seshagin Ayyar, for the alleged lunatic. 

JUDGMENT. 

This is an application under Act XXXIV^ of 1858 for a declaration 
that one Nagappa Chetti is of unsound mind incapable of taking care of 
himself and his property, and for the appointment of a committee to take 
charge of his person and his estate 

Nagappa mamed two sisters, of whom the mother of the petitioner 
is the second wife, whilst the mother of the counter-petitioner is the first 
wife. The petitioner is the second of Nagappa ’s three sons, of whom the 
counter-petitioner is the eldest. 

The petitioner called three witnesses, who are some of the neigh- 
bours of Nagappa. The first witness, Muttusami Naidu, stated that the 
witness has known Nagappa for the last ten or* twelve years, that he has 
for many jears been subject to periodical mental derangement, that on 
such occasions he goes about interfering with people passing along the 
streets and behaving otherwise in an eccentric manner, that when this is 
the case he is locked up in his house until he gets better again, and that 
the last time he was so confined was about twenty days ago when the 
witness found Nagappa near the Triplicane Tank giving trouble to the 
people there and took him to the counter-petitioner, who kept him in 
confinement for two or three days. In cross-examination the witness 
admitted that he and the counter-petitioner have been on unfriendly terms 
for about a year, that the counter-petitioner obtained a decree against him 
for Rs. 17-8-0 and took out a warrant for bis arrest, and that the witness 
still owes Rs. 15 under the decree, though the counter-petitioner had 
allowed him to pay at the rate oi Rs. 5 a month. With reference to the 
last occasion when the witness said he took part in seeing Nagappa placed 
under restraint, he [i7il contradicted himself and stated that this was 
not twenty days ago as he stated in the examination-in-chief, but more 
than a year ago. The witness' description of what Nagappa did on the 
occasions when he suffered from his malady appears to be exaggerated. 
The second witness Loka Razu, stated that Nagappa has been for the last 
ten years suffering from periodical attack of insanity, that it appears once 
or twice in a month and lasts for a few days, during which time he is 
shut up in the house. The witness admitted that jhe got a loan of Be. 560 
through the intervention of the counter-petitioner some time ago, that 
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he was called upon to return the money, but lie has not yet repaid it. 
The third witness, Kandasami Mudali, stated that during the last six 
years Nagappa has been conducting himself as if he was not altogether 
of sound mind, and that he has noticed Nagappa making a noise, sing- 
ing songs, distributing fruits and cocoanuts to people passing in the street, 
and taking them back All the three witnesses admitted that when 
Nagappa is not labouring under the periodical attacks, he is of sound 
mind. This is the whcde of the evidence in support of the application. 

Now Nagappa himself appeared before me and was examined at 
considerable length by Mr Johnstone who appeared on behalf of the 
petitioner. Nagappa ’s answers were clear and perfectly natural, and not 
even the slightest trace or indication of any unsoundness of mind could be 
detected during the whole time Nevertheless I have no doubt that 
Nagappa has during many years now and then been for short periods in 
such a state of mind as to render it prudent and advisable on such occasions 
to detain him in the house, and this seems to be practically admitted in 
paragraph 22 of the counter-petitioner’s affidavit 

There is nothing in the evidence to throw any light on the origin of 
the distemper from which Nagappa has been suffering But 1 infer from 
Nagappa ’s own statements that the losses which he had sustained in 
connection with certain speculative transactions in Government paper 
carried on by him many years ago affected his mind Domestic troubles, 
which a man indulging in the folly of having more than one wife at a 
time theieby sometimes brings upon himself, may have had something to 
do with some of the attacks he has had (see paragraph 6, counter-peti- 
tioner’s affidavit ) 

In dealing with a matter like this, assuming that the party 
alleged to be a lunatic is really so, the evidence may be considered [178] 
fii-stly, with reference to the circumstances connected with his healtn 
and personal comfort and the wa} in which those with whom he has been 
residing up to the time of the application have been treating him, and, 
secondly, with reference to the existing arrangements as to the manage- 
ment of his property As to the former, Nagappa is a strong man, 
apparently in the enjoyment of excellent health, though he is now sixty 
years of ago He lives with his first wife and his eldest son in one 
house, whilst the petitioner and his mother live in the adjoining house, due 
provision having been made by Nagappa for the proper maintenance of 
both the households There is absolutely no evidence that Nagappa ’s 
personal wants have not been carefully attended to On the other hand, 
he stated, and I think truly, that under the protection of those with whom 
he lives he feels quite comfoi'table As to the second point, it is admitted 
on both sides that Nagappa started without any ancestral property and 
acquired the large estate which now belongs to him. This itself is very 
good evidence of Nagappa ’s natural shrewdness and capacity He is able 
to read and wrrite, and informed me that he could, if necessary, look into 
the management of his affairs and ascertain for himself whether it was 
going on all right. He further stated that his reasons for^ allowing the 
counter-petitioner to manage his property are that he is trustworthy and 
has had experience, having been associated with (Nagappa) himself for 
many years in looking after, the business which they together carried on 
before. He complained that the petitioner has been instigated to prefer 
the present application by persons who wished to create disBensions in 
the family, and wished that nothing should be done to disturb the present 
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arrangements. In this connection I may also observe that there is not a 
AfJG# 14 , evidence to show that the counter-petitioner has betrayed the 

■ trust reposed in him by his father; or has done anything to the prejudice 
of the petitioner. 

In these circumstances the question is whether there is ground for 
ClviLi interference under the Act. The present case appears to be somewhat 

like In the matter of J. B, (1), where a distinction was drawn by Lord 

Cottenham, L. C., between lunacy with lucid intervals which presupposes 
a continuing melady, and a state of mind subject to occasional unsound- 
ness arising from accidental [ 178 ] and temporary causes. There one of 
the witnesses, under whose care the supposed lunatic lived for twenty 
years and who was called against the issue of the commission, stated 
“ there has been no delusion of late, but I think him liable to a relapse at 
any moment; also that, since the year 1822, there have been long lucid 
“ intervals, but there were seeds of the disease which might have 
“ readily existed and which would have rendered his discharge irnpru- 
“ dent.*’ Another witness stated: — “ I should suppose B to be a man of 

“ sound mind from my observation of him ’ but 

“ strong excitement, particularly from liquor, would no doubt produce 
“ mania.” Notwithstanding these statements, the Lord Chancellor refused 
to issue a commission, observing as follows : — ” That Mr. B. is a person of 
” weak understanding is clear; that he has got that about him which, 
” when he is in liquor or labouring under other excitement, is readily 
” roused into mental unsoundness, there seems no doubt: but that he is 
“ at this moment, and that even at the date of inquisition, he was free 
“ from such affection and was of sound mind is, I think, the fair result 
“ of the evidence before the jury and shall more of the affidavits now 
“ before the Court.” 

In like manner, I here arrive at the conclusion, that Nagappa has 
about him that which, when aroused by the recollection of his past losses 
or by the recurrence of family quarrels, may produce mental derangement, 
but that he is now of sound mind, and that the evidence produced does not 
show that he was otherwise when this application was filed. 

I must, therefore, disallow the petition, and, in doing so, I wish 
to observe that it is but just ^nd proper that the counter-petitioner 
should give his brothers a fair opportunity of satisfying themselves by 
inspecting the accounts or otherwise, that his own management is open 
to no question, and that nothing is done by him to the detriment of those 
who would be co-heirs with him to Nagappa *s estate : (see In ihe matter 
of the petition of Bhoopendra Narain Roy (2) ). 

I dismiss the petition, but, in the circumstances, without costs. 

Narasimhachariar, attorney for petitioner. 


(i> 1 Myl. &Cr. 538. 


(a) 6 C. 539 (543). 
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[*77] APPELLATE CIVIL. 

Before Mr Justice Shephard and Mr Justice Best 


Banoasami Naidu (Defendant), Appellant v. Virasami Chetti 
(Purchaser), Respondent.* [26th July, 1895 ] 

Ctvtl Procedure Code — Act XIV of 1882, Section 310A — Civil Procedure Code Amend- 
ment Act — Act V of 1894, — Application of Act V of 1894 ivhen proceedings in ex- 
ecution had commenced before its enactment 

A house of the judgment-debtor, having long previously been attached m 
execution of a decree, was brought to sale on the 9th of March 1894, that is, 
shortly after the enactment of Act V of 1894. The judgment-debtor now applied 
under Civil Procedure Code, Section 310A, that the sale be set aside 
Held, that the provisions of Act V of 1894 whereby the above-mentioned sec- 
tion was added to the Civil Procedure Code were applicable to the case. 

[R., 23 B 450 (452)1 

Appeal ugamst the order of P Srinivasa llau. Judge of the Madras 
City Civil Court, dated the 26th of April 1892, and made on civil mia- 
cellaneouB petition No 160 of 1894. 

A decree having been passed in oiiginal suit No 4528 of 1892 on the 
file of the Small Cause Court, Madras, a house, the property of the 
Judgment-debtor, having been attached long previously was brought to 
Bale in execution on the 9th of March 1894. Act V of 1894 having been 
passed on the 2nd of March 1894, the judgment-debtor now applied under 
Section 310A, added by that Act* to the Code of Civil Procedure, that the 
Bale should be set aside and brought into Court the amount payable to 
the decree-holder as well as the percentage due to the purchaser The 
purchaser alone resisted the application The Judge dismissed the appli- 
cation on the ground that Act V of 1894 was inapplicable to the case 
under the rule ‘‘ nova constitutio futuns formant imponere debet non 
prascrttis , ’ ' and he referred to Chinto Joshi v Knshnaji Narayan (1) and 
Narandas v Bai Manchha (2) 

The defendant preferred this appeal 
Balap Rau, for appellant 

Sundaram Sastn and Kumarasami, for respondent. 

JUDGMENT 

[i78] In our opinion there is in this case no question of a retrospec- 
tive effect being given to a new provision of law When the Act V of 
1894 came into effect there was no purchaser m existence The new law 
was passed before the purchase was made and the purchaser must take 
subject to its provisions 

We agree with the opinion expressed by Petheram, Q. J., at the end 
of his judgment in Girish Chundra Basu v Apurha Krishna Daaa (3) 

We must reverse the order of the Judge and remand the matter for 
disposal. 

I*, he respondent must pay the appellant’s costs. 


mi 
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* Appeal against Order No 94 of 1894 
(i) 3 B. 214. (2) 3 B. 217. (3) 21 C. 940 (955) 
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APPEliLATE CIVIL. 

Before Mr. Juntice Shephard and Mr. Justice Best. 


N\ra8imha Naidu {Defendant No. 2), Appellant v. 

Kamasami and others (Plaintiffs and Defendant No. 1 and 
First Plaintiff's Uepresentative), Respondents.^ 

[12th July, 1895.] 

Limitation Act — Act XV ^ of 1877, Schedule II, Article 12 — Suit to set aside Court sale—^ 

Suit for land sold in execution as property of third parties. 

The plaintiffs sued in 1^3 to recover possession of land of which their family 
had been hi possession till 1884. The land had been sold to the defendant in 
1881 in execution of a decree against the plaintiff's cousins, but the safe had not 
been confirmed. A decree was passed as prayed in respect of a moiety of the 
land which represented the plaintiffs* share. 

Held, that the decree was right. 

Queere: — whether the suit would have been barred under the one year's rule 
of limitation if the sale had been confirmed. Suryanna v. Durgi (7 M. 258) 
doubted. 

[F., 1 L.B.R. 53 ( 54 ) : R.. 14 O C. 343 ( 351 ) ] 

Second appeal against the decree of G. T. Mackenzie, District 
Jud^ of Kigtna, in appeal suit No. 328 of 1893, affirming the decree of 
K. Kama Rau, District Munsif of Bezwada, in original suit No. 96 of 

1602. 

Suit for possession of land. The land in question had belonged 
to the family of the plaintiffs which remained in possession till 1884. In 
1881 it was attached and brought to sale in execution of a decree against 
some members of the family who were cousins of the plaintiff and was 
purchased by defendant No. 2 to whom defendant No. 1, a tenant on the 
land attorned in 1884. The sale to defendant No. 2 was not confirmed 
and no certificate was issued to him. 

The District Munsif held tliat the plaintiffs were entitled to a moiety 
of the land in question and passed a decree accordingly. The District 
Judge affirmed this decree. 

The defendant preferred this second appeal. 

Pattabhirama Ayyar, for appellant. 

Narayana Hau, for respondent No. 4. 

JUDGMENT. 

We think it must be taken to be found that the property originally 
belonged to the plaintiffs’ family and that it remained in their possession 
till 1884. It is true that there is no explicit finding on this latter point 
by the Lower Appellate Court, but this objection is not taken in the 
memorandum: of appeal to this Court, and even in the Lower Appellate 
Court the contention raised in the fourth ground of appeal is consistent 
with the facts above stated. In 1881 in execution of a decree against 
some members of the plaintiffs’ family the property was sold and pur- 
chased by the defendant who now appeals, and it is contended that the 
suit falls under the 12th Article of the Limitation Act, and is therefore 
barred by limitation. We are referred to Suryanna v. Durgi (1) in which 
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(i) 7 M. 258. 



EARU KUTTI V MAMAD 




it seems to have been held that a stranger to the decree whose property 
is sold in execution of it must bring his suit within the year. If it were 
necessary to decide the question, we should refer it to a Full Bench, for 
the decision seems to us doubtful and we are inclined to think that the 
reasoning in Parekh Ranchor v Bai Vakhat (1) is more correct. A 
stranger whose property is sold behind his back without any authority 
does not need to have the sale set aside. 

There is, however, nothing to show that the sale was ever confirmed 
and therefore the point does not arise 

The appeal is dismissed with costa. 
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[MO] APPELLATE CIVIL 

Before Sir Arihur J. H Colima, Kt., Chief Juatice and 
Mr Juatice Parker 


Rajiu Kutti (Appellant in Second Appeal No 968 of 1894), 
Petitioner v, Mamad and another (Reapondenta in Second Appeal 
No 908 of 1894), Reapondenta * [18th March and 2nd April, 1895.] 

Ciui Procedure Code — Act XIV of 1882, Section 623 — Review of judgment on second 
appeal — Alleged discovery of neiu and important documentary e^ndence. 

In a suit on a mortgage it was held by the Lower Appellate Court and by the 
High Court, on second appeal that the properties comprised therein wercrunder 
attachment at the time of its execution, and that it was accordingly void under 
Civil Procedure, Code, Section 276, as against the claims of judgment-creditors 
enforceable under the attachment The plaintiff, who was the appellant on 
second appeal, sought a review of the judgment pronounced therein on the 
ground of the discovery of new and important documentary evidence from which 
it would appear that the properties in question were not under attachment at 
the date of the mortgage: 

Held, that the application for review could not be entertained for the reason 
that the ground relied upon could not be successfully relied upon on a second 
appeal. 

[F., 31 M. 415, 10 MLJ. 134 (136). R., 32 A. 71 (73)=6 A LJ 979=4 Ind Cas 
809.1 

Petition under Civil Piocediire Code, Section 623, for a review 
of fche judgment of the High Court in second appeal No 968 of 1894 
preferred against the decree of A Thompson, District Judge of North 
Malabar, in appeal suit No 302 of 1893, reversing the decree of V. Ra- 
man Menon, District Munsif of Quilandy in original suit No. 262 of 
1892. 

The petitioner was the appellant in the second appeal. He sought 
^ review of judgment averring that that case was decided against him for 
the retAon that that Court held that an mstrument of mortgage, under 
which he claimed as plaintiff and appellant, was executed dunng (he 
Continuance of an attachment on the land comprised therein, and was 
therefore invalid under Civil Procedure Code, Beotion 276, as against the 
claims of the judgment-creditors enforceable under the attachment, and 
alle^ng that he had since discovered new and important documentary 
evidence from which [Mi] it would appear that fche property in question 
was not under attachment ^t the date of the mortgage in question. 


*Gvil Miscellaneous Petition No. 1339 of 1894. 
(i) II B. 119 (123). 
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Mr, H. O, Wedderbum and Mr. 0, Krishfiant for the petitioner. 

■ Mr. K, Brown and Oovinda Menon, for respondent. 

JUDGMENT. 

This is an applioaticoi to review the judgment of this Court in second 
appeal No. 968 of 1894 on the ground of the discovery of new and im^rt- 
ant evidence. It is objected that the application cannot be ^tertained 
inasmuch as the ground relied upon in the application for review could not 
be successfully relied on in the second appeal itself. {Jackammal v* 
Pahieappa Cheiti (1) ). 

That decision was passed in 1870 under the old Procedure Code VIII 
of 1859, but the High Court of Calcutta took the same view and on the 
same grounds; see Bhyrub Nath Toee v. Rally Chunder Chowdhry (2), 
Panchanan Mookerji v. Radha Nath Mookerjee (3) also Ex-parte Bashya- 
garulu Nayudu (4). 

The decision in Pandu v. Dev]i (5) was passed under the Procedure 
Code of 1877, which is identical with the present Code. It was pointed 
out that Section 876 of Act VIII of 1859 was practically similar to the 
present Section 623; but, as the second appeal was pending and had not 
been decided, the Court permitted it to be withdrawn in order that appli- 
cation mig^t be made to the Lower Appellate Court for a review founded 
on the discovery of the new evidence. 

But in this case the second appeal has been heard and decided, and 
We can no longer permit the appeal to be withdrawn. Nor could we in 
second appeal admit evidence of fact which was not before the Lower 
Appellate Court, whether it would be still open to the petitioner now to 
move the Lower Appellate Court to admit the new evidence is not a point 
which it is necessary for us here to decide. 

We see no ground to question the correctness of the decisions quoted 
above which appear to us to be based on sound reason and good law. 

The other grounds put foiw'ard appear to relate to matters already 
decided in the appeal We must dismiss the petition with costs. 


18 M. 482. 

[«2] APPELLATE CIVIL. 

Before Mr. Jvstice Muttuuami Ayyar and Mr, Justice Best. 


Kuppu Ammal (Plaintiff), Appellant v. Saminatha Ayyar 
(Defendant No. 3), Respondent.* [13th March, 1894.] 

l:{iitih(ion Act—-Act XV of 1877, Schedule II, Article 179, Clause (6)— Application for 
execution of maintenance decree — Previous applications held to be barred by limit- 
ation — Civil Procedure Code— Act XIV of 1882, Section 13 — Res judkata. 

On an application made in 1891 for the execution of a decree passed in 1870, 
it appeared that the decree directed the payment of maintenance to the plaintiil 
annually on a specified date, and the present application related to the period of 
thre^ years from 1888 to 1891. There had been an application for execution in 
1873. The next application was made in 1879 and it was dismissed as being 
barred by limitation; 


♦ Appeal against Appellate Order No. 73 of 1892! 

(i) 5 M.H.C.R. 464. (?) 16 W.R. 112. (3) 4 B.L.R. App. Cases, 213. 

(t) I M.H.C.R. 254. (5) 7 B. 287. 
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Held, (i) that the question whether the application was barred by limitation 
was not res judicata; 

(2) that the application >was not barred by limitation. 

Second appeal against the order of J A. Davies, District Judge of 
Taujore, in appeal gainst order No. 70 of 1892, affiroiing the order of 
P. Suhramania Pillai, District Munsif of Mayavaram, in execution petition 
No. 70 of 1892 

This was a petition under Civil Procedure Code, Sections 234 and 269, 
praying that defendant No. 3 be brought on to the record of original suit 
No. 2 of 1669 as the representative of defendant No 1, deceased, and 
applying for the execution of the decree in that suit in respect of Rs 
103-14-0, being the amount of maintenance payable under its terms to 
the petitioner, who was the decree -holder, for the period of three years, 
from the 26th February 1888 to the 26th February 1801 

The further facts of the case appear sufficiently for the purpose of 
this report from the judgment of the High Court 

The application was dismissed in the Lower Courts as being barred 
by limitation 

The petitioner preferred this second appeal. 

Knshnaswami Ayyar^ for appellant. 

Seahagiri Ayyar, for respondent 

JUDGMENT 

[ 188 ] The decree sought to be executed directed payment of main- 
tenance annually on a specified date It was passed in 1870 when Act 
XIV of 1859 was in force There was an application for execution in 
1873, which was within three years from date of the decree The next 
application was not made till 1879 The Limitation Act then in force 
was No XV of 1877 That application was dismissed as being time- 
barred The present application was made ip 1891 It has been held by 
the Courts below that the question of limitation is rea judicata by the 
previous decisions and also that this application is barred by lapse of 
time Therefore the questions are ■ 

(1) Whether the question is rca judicata, and (2) whether this appli- 
cation IS time-barred. 

As to the first question we are of opinion that the present claim is 
not rea judicata, as the relief now claimed is distinct from that previously 
claimed The two applications are for money payable for two distinct 
periods The former decision is not sufficient to render the present claim 
jea judicata; it can only affect the relief then claimed The present appli- 
cation is clearly governed by Act XV of 1877, the law in force when it 
was made. It is an application falling under Article 179, Clause 6 of 
Schedule JI of the present Act, which allows of execution for mainten^ 
ance accruing due on specified dates within three ye^rs. 

Our attention has been drawn to the decision of the Privy Council 
in Mungul Perahad Dichit v Grija Kant Lahiri Chowdhry (1), and to 
that of the Bombay High Court in Manjunath Badrabhat v Venkateah 
Oovmd Shanhhog (2). But as pointed out in Jiwmohun Mahto v Luch^ 
meahur Singh (3) and Beoharavi Dutta v. Abdul Wahed (4), the decision of 
the Privy Council proceeded solely on the langu^e of Section 1 of Act IX 
of 1871, which was repealed by Act XV of 1877. This latter Act contains nO 

(i) 8 I A 123 (2) 6 54 (3M0 C. 74fl (4) ” C. 55. 
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language excluding from its operation proceedings in suits instituted prior 
to its coming into force. 

We set aside the order of the Courts below, and remand the case for 
disposal aocc»:ding to law. 

The respondent must pay appellant’s costs in this Court and in the 
Lower' Appellate Court. 




li M. 484. 

[ 181 ] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Parker. 


Thurai Rajah (Appellant, in Appeal No. 28 of 1884), Petitioner 
V . Jainilabdebn Rowthan (Respondent, in Appeal No. 28 of 
1884), Respondent.^ [25th February and 7th March, 1895.] 

Limitation Act— Act XV of 1877, Sections 7, 12, Schedule //, Article 177 — Civil Proce- 
dure Code— Act XIV of 1^2, Sections 5%, 598, 599 — Application to admit appeal 
to Privy Council — Disability by redson of minority-^Deduciion of time. 

In 1885 the High Court in appeal passed a decree to which a minor under the 
Court of Wards was a party. Having attained his majority in 1894 he sought to 
smpeal to Her Majesty in Council and presented an appeal within six months of 
the date when he attained majority. On an application under Civil Procedure 
Code, Section 598: 

Held, that the application was barred by limitation. 

[RmK 4 Ind. Cas. 1002 ( 1003)=144 F.W.R. 1009 ; R., 3 C.W.N. 24 .] 

Petition presented under Civil Procedure Code, Section 598, praying 
for the grant of a certificate to enable the petitioner to appeal to Her 
Majesty in Council against the decree of the High Court in appeal No. 28 
of 1884, modifying the decree of A. J. Mangalam Pillai, Subordinate 
Judge of Tanjore, in original suit No. 85 of 1882. 

The appellant in that case was a minor under the Court of Wards 
at the date of the decree, namely the 20th of January 1885, and he did 
not attain majority until less than six months before the presentation of 
the appeal to which the present application related. The application was 
resisted on the sole ground that it was barred by limitation. 

Ramachandra Rau Saheh and Ramakrishna Ayyar, for petitioner. 

Bhashyam Ayyangar and Desikachariar, for respondent. 

JUDGMENT. 

This is an application to admit an appeal to Her Majesty in Council 
from the decree of this Court in appeal No. 28 of 1884. The decree was 
passed on January 20th, 1885. The appellant was at that time a minor 
under the Court of W^rds. No appeal ws^s preferred by the Court of Wards 
or by any other [Wd] person on the minor’s behalf, but this appeal is 
presei^ted within six months of the minor’s attaining majority. It is 
objected that the application to admit the appeal is barred, though not 
deni^ that in other respects the requirements of Section 596, Civil Procedure 
Code, would be satisfied. 

Article 177, Schedule II of the Limitation Act prescribes a period of 
six ndonths for the admission of such an appeal, and the contention of J^h« 

♦Civil Miscellaneous Petition No. 1272 of 1894. 
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appellant’s pleader is that he is entitled to the benefit of Section 7 of the 
Limitation Act, since in January 1885 the appellant was under a legal 
disability to make the application in consequence of his minority. To the 
argument that Section 7 giants no indulgence to a minor entitled to prefer 
an appeal, but only grants the indulgence in the case of suits or applica- 
tions he urges that the present is an application, and is classed as such in 
the third division to Schedule II of the Limitation Act We were referred 
to the decisions in In the wattei of petition of Sita Ram Kesho (1) and 
Moro Sadaahiv v Viaaji Raghunath (2), in support of the contention that 
the petition should be regarded not as an appeal, but as an application for 
leave to appeal, and that the general principle that time does not lun 
against a minor should be held to apply 

We are unable to accede to these arguments The pi’esent application 
is not for leave to appeal, but to declare an appeal admitted 

The admission of the appeal is not a matter as to which the High 
Court has any discretion, provided that the requirements of the law are 
satisfied 

All that the High Court has to do is to see that the requirements of 
Section 596 are satisfied if they are, an appeal lies under Section 595 
as a mattei of right The application for a certificate that these require- 
ments are satisfied is merely preliminary and ancillary to the .idmismon 
of the appeal 

It was held in Andciaon v Penasami (3), that the provisions of Section 
12 of tlic Limitation Act did not apply to an application under Aiticle 177 to 
admit an appeal to Her Majesty in Council, and the same arguments would 
exclude the applicability of Section 7 The same view as to Sections 12 
and 5 was apparently taken by the Allahabad High Court in the matter of 
petition of Sita Ram [W6] Kesho (1) though apparently the learned Judges 
would have taken a different view as to the applicability of Section 7 We 
can see no reason, however, why the legislature should have intended to 
allow ri minor on attaining majority to appeal to the Privy Council but not 
to any other appellate tiibunal The omission of appeals in Section 7 can 
hardly have been unintentional 

There is, however, another technical giound on v\hich we must hold 
the application to be barred By tha old Procedure Code, X of 1877, 
Section 599, it was enacted that an application to appeal to Plei Majesty 
m Council must ordinarily be made wuthin six months from the date of 
the decree. This section was repealed by the Limitation Act, XV of 1877 
in which Article 177 was enacted But the present Code, XIV of 1882, 
re-enacted the old Section 599, but without expressly repealing Article 177 
This may probably have been a mistake, since the legislature again re- 
pealed Section 599 by Act VII of 1888, Section 57. At the date of this 
decree, however, January 20th, 1885, and for more than six months after- 
wards Section 599 was m force and we must take it that the latter enact- 
ment Bupeiseded Article 177 It follows from this that in 1885 appeals 
to the Queen in Council were governed by the special rules laid down in 
Chapter XLV of the Civil Procedure Code and were not affected by the 
general provision of the Limitation Act; hence Section 7 could not apply 
to them — Vide the decision of the Full Bench m Veeramnia v Abbiah (4) 

For the reasons above given we must dismiss the application with 
costs. • 
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[487]APPELLATE CRIMINAL. 

Before Sir Arthiir J, H. Collins, Kt., Chief Justice and 
Mr. Justice Parher. 


Queen-Empress (Petitioner) v. Subbaraya Pillai (Respondent).^ 
[27th February, 1895.] 

Cnminal Procedure Code — Act X of 1 ^ 2 , Sections IQS, 407, 476 — Application for sanc^ 
Hon to prosecute— Offence committed before second-class Magistrate — Court to 
lohich appeals ordinarily lie — Application by letter for sanction to prosecute—^ 
District Magistrate's order sanctioning prosecution and prescribing the Court in 
which the prosecution should take place. 

The District Forest officer applied by letter to the District Magistrate to take 
such action as he deemed fit against one Subbaraya Pillai, who, for reasons 
stated by the District Forest officer, was suspected of having abetted the offence 
of giving false evidence in the course of proceedings instituted on behalf of the 
i^'orest Department in the Court of a Second-class Magistrate The District 
Magistrate had previously directed that all appeals from the Second-class Magis- 
trate should be heard by the Deputy Magistrate, but he passed an order himself 
whereby he (i) sanctioned the prosecution of Subbaraya Pillai, and ( 2 ) directed 
that it should take place in the Court of the Head Assistant Magistrate* 

Held, (r) that the District Magistrate had no jurisdiction to sanction the 
tirosecution for the reason that he was nut the ordinary appellate authority, 

(2) that the second part of his order was irregular for the reasons that 
ii was not authorized by Criminal Procedure Code, Section IQ5, and he had no 
jurisdiction to act under Section 470, since the alleged offence was not hi ought 
U) his notice in the course of a judicial proceeding. 

(Appr., 2 Pom L.K 53o (=^40); D., 26 W. 056=2 Weir 202.) 

Petition under Criminal Procedure Code, SectionB 436 and 439, pray- 
ing the High Court to revise the order of W. F. Grahame, Sessions Judge 
of South Arcot, on criminal miscellaneous petition No. 9 of 1894. 

The petitioner in the Sessions Court sought the cancellation of an 
order of the District Magistrate granting sanction tor his prosecution on 
a charge of abetment of the offence of giving false evidence in a case insti- 
tuted on behalf of the Forest Department in the Court of the Second-class 
Magistrate of Kallakurichi, That case having terminated, reasons for 
supposing the petitioner to have conimitted the above offence were com- 
municated to the Distnet [488] Forest officer, who thereupon forwarded 
to the District Magistrate a report from the Forest Ranger stating these 
reasons, together wdth a letter in which he asked the District Magistrate 
to take such action as he deemed fit against Subbaraya Pillai, the peti- 
tioner The District Magistrate* called for reports from the Second-class 
Magistrate and from the Divisional Magistrate, and then issued a notice 
to the petitioner to show cause why his prosecution should not be sanction- 
ed. The District Magistrate then" made an order by which he sanctioned 
the prosecution and directed that it should take place in the Ooui’t of the 
Head Assistant Magistrate. 

The Sessions Judge cancelled this order on the ground that it was 
ultra vires. He said: — “ It must, I think, on the authority of Queen- 
“ Empress v. Kuppu (1), be held that in this matter the action of the 
“ District Magistrate cannot be upheld. It is clear that the District 
** Magistrate did not act under the provisions of Section 476, Criminal 


♦ Criminal Revision Case No. 643 of 1894 
(i) 7 M. 560 . 
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^^’ocedure Code, for the matter was not bi ought before him in any 
judicial proceeding Therefore it was not an ordei under that section 
There remains only Section 195 According to that section and having 
regard especially to the hinguage of the penultimate paragiaph, the only 
authorities which can give sanction are the Court bcfoie which the 
offence has been committed and the Coiut ' to w'hich appeals ' fiom 
the iormer Coiiit ordinaril\ he ’ Appeals from tin* Kallakiirichi Second- 
class Magistrate ordinanlv he to the Tiiukoilui Divisional INIagistrate 
The Public Piosiicutor has aigiied that the Kallakiirichi Second-class 
Magistrate’s Court is subordinate to the Court ot the District IMagistiate 
and that the Distiict i\JrigistiMtc has in Ihis matter jurisdiction under 
the provisions of Section 191, Ciiminal Procedure Code Put the penul- 
timate paragraph of Section 195, Criminal Procedure Code, alread> 
quoted, shows that, although the Kallakiirichi Second class Magistrate 
may be, and doubtless is, suboidiuate to the District I^lagistratc, the 
Second-class ^Fagistrate’s Coiut is suboidinate to the Court of the Tiriikoi- 
lur Divisional ^Magistrate As to Section 191, Ciiminal Proceduie Code, 
the law^ expressly lavs down that no such offence as the one now in ques- 
tion shall be tried except imdci a sanction to be given after certain 
specified steps shall have been taken oithoi under Section 476 01 undoi 
[« 9 ] St. ction 195, Crinijiial Procedure Code, and this piovision of law 
ousts in this case the authority conferred b\ Section 191 The District 
Magistrate was indubitahh not acting undei the provisions ot Section 
“ 476 And as legaids Section 10»5, even if the Distiiet ^Magistrate could 
“ be held to have powci to give sanction, a mcw which seems to be excliid- 
“ ed by the exjuesb woids of Section 195, there was no application made 
“ for sanction to prosecute T am unable to hold that a letter Irom an 
“ officer who was not concerned 111 fhe case, m which that olficei lequests 
“ the District IMagistiate to take against a certain pel son such steps as 
“ the District Magi ^ti ate ma\ deem fit, is an application for sanction to 
“ prosecute that person for a sfiecific offence 

“ Afy ojiiinon is that an application toi sanction to piosecution ought 
“ to have been made to the Second class Magistrate wdio tried the case, 
“ or to the officer to whom appeals from the Second-class Magistrate 
“ ordinanlj^ lie, tind that, on the authority ot the decision already quoted, 
“ the District Magistrate had no power to grant sanction even if a icgular 
“ application had been made to bim In this case no legular application 
“ has been made to any one for sanction to prosecute the petitioner fo^ 
“ abetment of the offence of giving false evidence, and the order passed 
'* by the District Magistrate is ult}a vires 

The present petition was preferred on behalf of the Crown on the 
grounds that the letter of the District Forest officer, dated the 26th of June 
1893, was equivalent to an application for sanction to prosecute and that 
the District Magistrate was competent to give the sanction 
The Public Prosecutor (Mr E B Powell), foi the Crown 
Respondent w^as not represented 

JUDGMENT 

Section 195, Criminal Procedure Code, does not make any particulai 
form of application for sanctitin necessary, nor does it enact that applica- 
tion shall be made by anv particular person The section merely provides 
that no Court shall take" cognizance of certain offences without a sanc- 
tion, 
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In the present case the sanction might have been given by the Second- 
class Magistrate or by some other Court to which his Ooui*t is sub- 
ordinate, and for the purpose of Section 195 that other Court is defined to 
be the Court to vvhicli appeals from the Second-class Magistrate ordinarily 
lie. 

[490] Under Section 407, Criminal Procedure Code, an appeal lies to 
the District Magistrate, but, if the Distnet Magistrate has directed that 
all appeals from Second and Third-class Magistrates in the Kallakurichi 
taluk shall be heard by the Deputy Magistrate — and we understand this 
to be the case — it follows that all appeals from their decisions shall be 
presented to the Deputy Magistrate, and the Deputy Magistrate's Court 
is the Court to which the appeals ordinarily lie.* Had the sanction 
been granted b} the Second-class IMagistrate the appeal would, in the 
ordinary course of things, have been presented to the Deputy Magistrate 
as the Magistrate having jurisdiction to entertain the appeal. For this 
reason we consider that the view of the Sessions Judge was correct. 

We may point out that the order of the Distiict Magistrate was 
irregular on another ground. His order directs that the accused be pro- 
secuted before the Head Assistant IMagistrate. No such order could be 
passed under Section 195 which must be confined to a grant of sanction, 
as the District Magistrate had no jurisdiction to act under Section 476, 
since the alleged offence was not brought to his notice in the course of a 
judicial proceeding. We must therefore decline to interfere and dismiss 
this petition. 

Ordered accordingly. 


la M. 400=1 Weir 31, 009. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H, Collins, Kt., Chief Justice and 
Mr. Justice Parher 


Queen-Empress v. Rappel.* [9th August 1895.] 

Penal Code’-^Act XLV of iH6o, Sections 40, 6.\—Toz>jns Nuisances Act (Madras), Ad 
III of 1889, Sections 3, 11 — Imprisonment in d'efault of payment of a fine. 

Where a conviction has taken place under Towns Nuisances Act (Mladras), 
1889, Section 3. a Magisti*ate has jurisdiction to impose a fine and also to pro- 
nounce a sentence of imprisonment in default of payment of the fine. 

Case referred for the orders of the High Court undej Criminal Proce- 
dure Code, Section 438, by H. Moberly, Acting District [491] Magistrate 
of Malabar, being calendar cases Nos. 80 and 114 of 1895 on the file of 
the Sheristadar- Magistrate of Cochin. 

The case was reported as follows : 

“ The accused in the two cases were convicted of having committed 
nuisances in a public place, punishable under Section 3 of Act III 01 
1889 and sentenced in the one case to a fine of one rupee or, in default, to 
two days’ simple imprisonment, and in the other case to a fine of eight 
annas, or in default two days’ simple imprisonment. 

The legality of the alternative sentences of imprisonment is open to 
argument. u 


* Overruled by 2 Weir 202. Ed. 
t Criminal Revision Cases Nos 175 and 176 of 1895 

6 ^^ 
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SeotioH 11 of Madras Act III of 1889 says that Sections 3 and 4, of this 
Act shall be read with and form part of Act XXIV of 1859, and in its pio- 
ceedings, dated 7th December 1866 (1), (see Weii, page 574), the High 
Court ruled that' a Sentence of imprisonment in default of payment of a 
fine imposed under Section 48 of Act XXIV of 1859 was illegal. 

On the othei hand, Section 40 of the Indian Penal Code, .i" 
amended by Act VTII of 1882. says that the v\oid ‘ olTence ’ as used 
in Section 64 denotes a thing punishable under this Code, ' oi under 
any special or local law, as heieinaftcr defined,’ and Section 64 of the 
Penal Code says that ' in cveiv case of an offence punishable with 
‘ imprisonment or fine or with fine only, in which the offcndei is sentenced 
to a fine, it shall be competent to the Court viliich sentenci's such 
offender to direct by the sentence that, in default of payment of the fine, 
the offender shall suffer imprisonment foi a ciitain term ’ 

Madras Act III of 1889 was passed aftei the Penal \^ode was 
amended by Act VIII of 1882, but Madras Act XXIV of 1859 was passed 
before the Penal Code became law^ Madras Act V of 1865 lays down a 
special proctedure for the recoveiy of fines imposed under the Police Act, 
and it has not been repealed As Sections H and 4 of Madras Act III of 
1889 form part of Act XXIV of 1859, I am of opinion that Section 64 of the 
Penal Code does not apply to them 

The Public, Piosecutor (Mr E D Powell), for the Crowm. 

The accused was not repiesented 

JUDGMENT 

The High Court Piocecdmgs of 7th Decombei 1866 (1) and 24Lh April 
1873 (2) w^erc passed before the Penal Code was amended h\ Act VIII of 
1882, and the effect of the amendment is to make Sections 40 and 64, 
Indian Penal Code, applicable to [492] offences under the Police Act 
XXIV of 1859 The mcoipoiation of Sections 3 and 4 of Madras Act HI 
of 1889 in Act XXIV of 1859 does not, therefore, now lender the provi- 
sions of Sections 40 and 64, Indian Penal Code, inapplicable. 

We think the sentences aie not open to any legal objection. 


18 M. 492. 

APPELLATE CIVIL 

Before Mr Justice Best and Mi Justice Subnunanid Aj/i/ctr. 


Ajuuddin Saiijd {Peiiiiouei), Appellant v Shkik Budan 
Saiiid [Count cr-Petitioncr No 2), Respondent * 

[26th and 30th April, 1895 ] 

Itansfer of Property AlI—zIcI IV of 1882, Section ^sSuhscqueiitty m quo cd interest 
of n\ortgagor — Mortgage — Decree against mortgagor's unasi crtaiued shares — Subse- 
quent inheritance by the mortgagors of the y/i.nrr of a co-oien<er — Properly belong- 
ing to a Muhammadan zvoman and her four children mortgaged by her and one of 
Jur sons to secure the repayment of a loan 

A Muhammadan woman together with her eldest son executed a mortgage 
comprising the whole of an estate in which her younger children were also entitl- 
ed to certain shares The mortgagee brought his suit on the mortgage joining 
as defendants the younger children as well as the moitgagors and obtained a 
decree, whereby the mortgage amount was made payable " on the responsibility 

♦ Appeal against Appellate Order No 9 of 1894 
(1) 3 M H C.R App. IX (2) 7 MHC K App xxn. 
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of the “ shares ” of the co-mortgagors ; the suit was otherwise dismissed and no 
personal decree was passed. Subsequently the shares of the co-mortgagors were 
increased by inheritance from one of the other defendants who died before the 
decree was ex^ecuted : 

Held, that the increased shares of the mortgagors were liable to be sold in 
execution of the decree. 

[F., A.W.N. (1908) 155, R.. 89 PR. 1903.] 

^ Appeal against the order of W. C. Holmes, District Judge of South 
Canara, in appeal against order No. 40 of 1893 » modifying the order ot 
S. Raghunathayya, District Munsif of Mangalore, on execution petition 
No 160 of 1893. 

Application by the assignee of the decree-holder for execution of the 
decree in original suit No. 76 of 1890 

A Muhammadan woman and her eldest son mortgaged the whole of 
certain hiHd in which her three younger children were also entitled to 
certain shares. The mortgagee filed original suit [498] No. 76 of 1890 
against the mortgagors as defendants Nos. 1 and 2 and the three other 
children of the first mortgagor. He obtained a decree which provided 
that the debt sued for should be recovered “ on the responsibility of the 
first and second defendants’ shares ” in the land in question. The Suit 
was dismissed as against the three last-mentioned defendants and no 
personal decree w'as passed. One of the younger defendants having died, 
the assignee of the decree now sought to bring to sale m execution the 
shares of the mortgagors in the property including such rights as they 
acquired by inheritance from the deceased. The mother did not oppose 
the application and objections raised by the second defendant w’ere over- 
ruled by the District Munsif who passed an order as prayed. This 
order w^as modified on appeal by the District Judge, wdio held that the 
share of the judgment-debtor inherited from the deceased w’as not liable 
to satisfy the decree. 

The judgment-debtor preferred this second appeal. 

Ramachandra Ran Saheb, for appellant. 

Sanharan Nayar, for respondent. 


JUDGMENT. 


Best, J. — The appellant is assignee of the decree in original suit 
No. 76 of 1890, which directed that the amount decreed should be 
recovered on the responsibility of the first and second defendants’ shares 
in the land mortgaged by the bond on which that suit was brought 

That bond was executed by the first and second defendants (mother 
and son) on account of a debt coWacted by the former’s deceased husband, 
the father of second defendant. Three other children of first defendant 
were also joined as defendants in that suit, but they and their shares in 
the property were exonerated from liability for the debt. 

Since the passing of the decree, one of those three children of first 
defendant ha^ died and the decree -holder applied to have attached and 
sold in execution of his decree not only the ^ share in the mortgaged 
property to which the first and second defendants were entitled at the date 
of the decree, but also the shares which have now devolved on the above 
two defendants out of the share of the deceased fifth defendant. 

The District Munsif ordered attachment as prayed by the decree 
holder, but, on appeal by second defendant, the District Judge has ordered 
the release from attachment of the share inherited by second defendant 
in consequence of his brother’s^ death. 
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[494] First defendant has not appealed from the District Munsif’s 
order, liie question, therefore, is confined to the share inherited b\ 
second defendant from hi^ deceased brother, and the answer to the ques- 
tion depends upon whether the decree must be lield to limit the liability 
of second defendant to the share possessed by him in the mortgaged 
pioperty at tlie date of the decree. 

In support of appellant’s contention that such is not the case, we 
have been inferred by his Vakil to Section ^3 of the Transfer of Fropert} 
Act, and to the decision of the High Court of Calcutta in Deohe Chand v 
Nirban Singh (1) 

Both Section 43 of the Transfer of Pioperty Act, and the ease ui 
Deohe Chand v Nirhan Singh (1) are noticed by the Distiict Judge, but 
he apparently thinks the lattei case not in point, as he presumes the 
decree in that case w^as for the fourteen annas shaie mortgaged, oi at any 
rate for the moitgagcd property But on a careful peiusal of the judge- 
ment m that case it is ^een that the tw^o annas share then sought to be 
taken in execution of the decree was, at the date of the mortgage, held nv 
the decree-holder, and obviously could not be subject to the mortgage it 
the date thereof That tw^o annas share waJi m fact only acquiied by 
the judgment-debtois m that case in June 1865, the deciee having been 
passed against them in October 1863 It is further clear that the foui- 
teen annas share that had been mortgaged w’aB made up of the twelve 
annas share, alieady purchased by the decree-holder in execution of anothoi 
decree, pht.^ a two annas share wdiich w^as subsequently found to belong 
to one Aioodhya Pershad. 

The report and the judgment aie not quite consistent as to the facts, 
but that tlu' understanding of the facta on v\diich the lenined Judges 
proceeded w’as as above stated, is apparent from the opening sentence of the 
judgment from wdiich I have quoted above, and that such was also the 
contention of the judgment-debtors is nppaient from page 254 where it is 
stated, that the “ judgment -debtors contended objecting that the tw^o aiinas 
share in question was nltogethei distinct from the fourteen annas share 
mortgagedi yet it was held that the decree-holder wws cquitabU entitled to 
have security, as far as it is possible for the debtor to, give it, up to the 
extent of the fourteen annas foi which he conti acted 

In the case before us it is not denied that the additional share 
now sought to be taken in execution was included in the mortgage [ 498 ] 
executed by the respondent (second defendant) and his mother for the debt 
contracted by lespondent’s father, and it seems to me that there ife notliing 
in the decree to prevent so much of the share of fifth defendant in such 
property as has subsequently devolved on first and second defendants being 
taken m execution of the decree; and the words of Section 48 of the 
Transfer of Property Act “ at any time during w^hich the contract of trans- 
fer Bubists ” are, in my opinion, wide enough to covei the present case, 
the contract has no doubt merged m the decree; but it must be held to 
subsist nil the same, till the moiigage is satisfied and the mere fact of the 
share in question having devolved on respondent subsequent to the decree 
appears to me to be no reason for holding Section 43 of the Transfei of 
Property Act to be inapplicable T w^ould, therefore, allow this appeal and 
setting aside the order o^ the low’^er appellate Court restore that of the 
District Munsif. 
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14 MadU 496 indiak decisions, new series [Vat 

Bespondent must pay appellant’s costs in this Court and al&o in the 
lower appellate court. 

SuBRAMANiA Ayyar, J. — Considering that the respondent and another 
originally mortgaged to the appellant the whole of the land specified 
in the schedule attached to the decree and not merely the shares which 
belonged to the mortgagors at the date of the mortgage I am unable to say, 
with confidence, that the intention of the District Munsif, who passed the 
decree was, so far as the mortgagors themselves were concerned, to render 
nothing more than their shares liable for the decree amount. I agree 
therefore in holding that the order of the District Judge should be set aside 
and that of the District Munsif restored. 


18 M. 496=5 M.L.J. 63. 

[M6] APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Best. 

SuBBAYYA {Plaintiff's Representative), Appellant v. 

Saminadayyar (Defendant), Respondent.* 

[16th January, 1895.] 

Crcil Procedure Code — Act XIV of 1882, S^ections 366, 367 — Dispute as to right to 
represent a deceased plaintiff — Right of his adopted son to continue the 
Appeal against orders rejecting claim of alleged rcprcsenlathe of deceased, 
plaintiff' and declaring suit abated * 

The plaintiff in a partition suit in which his brother was defendant died, 
and an application was made on behalf of a boy alleged to have been adopted 
by the widow of the deceased under his authority that his name be brought 
on to the record as plaintiff. This application was made within six months of 
the death of the original plaintiff. The Court of first instance rejected the 
application which the defendant opposed on the ground that the boy had not 
been adopted, and dismissed the suit on the ground that it had abated* 

Held, that appeals lay against the rejection of the above application, and 
also against the dimissal of the suit. 

Per curiam : A dispute within the meaning of Civil Procedure Code, Section 
367, need not be between persons claiming to represent the deceased plaintiff. 
[F., 30 A. MH-S ALJ. 363=A WN. (1908) 139 ; 3 A'l L T. 327; 10 O C 121 (125; 
R., 27 ih 162 (168, 176, 177) ; 5 Bom L R. 1041 (1044) ; 2 N.L R 7 (9) O C. 354 
(356); 121 PR 1907=51 P W R. 1907; 21 TLR 191 (193); D., 26 M. 224 
(228) = 12 M.L.J. 380] 

Second appeal against the decree of H. H. O’Earrell, District Judge of 
Tanjore, in appeal suit No. 349 of 1893, and against his order in appeal 
against order No. 46 of 1893, dismissing appeals against the decree of 
A. Ramasami Ayyar, District Munsif of Tiruvalur, in original suit No. 413 
of 1892, and against his order made in that suit on petition No, 623 of 
1893. 

The appellant in second appeal preferred also a petition under Civil 
Procedure Code, Section 622, praying thej High Court to revise the pro- 
ceedings of the District Judge in appeal against order No. 46 of 1893. 

“ One Mahadevayyar instituted original suit No. 413 of 1892 against 
his brother Saminadayyar for partition and died. At the time of his 
death, he had no heir except Saminadayyar in existence. But it was said 
that he left an authority to his widow to adopt, and that an adoption was 
made of the minor Subbayya, the present appellant, who claimed to be the 


Second Appeal No. 1389 of 1894 and Civil Revision Petition No. 30 of 1894. 
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representative of the plaintilf. The adoption took place, and application 
(petition No 623 of 1893) under Section 365, Civil Procedure Code, wab 
made to the [ 497 ] District Munsif within six months horn the date of the 
plaintiff 8 death that Subbayya’s name should be entered on the record in 
the place of that of the deceased On that application, the District Munsif 
held that, at the date of tlie plaintiff’s death, his shaie passed by survivor- 
ship to the defendant, no adoption admittedly having taken place then, 
that the right to sue did not suivive, and consequently that tlie appli- 
cant could not be admitted as lepresentative of the plaintiff for the purpose 
of continuing the suit. He, tlierefoie, dismissed his application on tlie 10th 
June 1893, and on the &ame date made an older dismissing the suit on the 
ground that it had abated 

Appeals having been preferred on behalf of the alleged adopted son, 
the District Judge held with reference to Ahmad Aia \ Mata Badal Lai (1) 
that no appeal lay against the order declaring tliaU the right to sue had 
not survived, because tliere was no representative of the plaintiff on the 
record who could appeal, and as to the appeal against the District Munsif ’s 
refusal to bring the alleged adopted son on to the record, he concuried in 
the opinion of the lower Court 

This second appeal and revision petition were preferred on behalf of 
the alleged adopted son. 

PaHahhnama Ayyar, for appellant 

Rama Ran, for respondent 

JUDGMENT 

In our opinion the order of the District Munsif of the lOlh June 1893 
and Ills decree dismissing the suit were wrong in point of law It i^ quite 
deal that the adopted son is the legal representative of the peison to whom 
he 18 adopted This being so, Section 371 w^ould prevent the institution 
by him of any Iresli suit An application was made on his behalf within due 
tune claiming to be the legal representative, and tlierefoie under Section 
366 it was not competent to the Court to order that tlie suit should abate 
The order of the District Munsif above-mentioned must be taken to bo an 
order wuthin the meaning of Section 867; for we agree witli the Judge that a 
' dispute ’ wdtliin the meaning of that section need not be betweenj per- 
sons claiming to represent the deceased plaintiff The title to lepreSent 
being denied, theie is in the present case a dispute betw^een the claimant 
and the defendant We therefore think the District Judge ought to have 
entertained the appeal We also think that an appeal lay [ 498 ] against 
the decree dismissing the suit — Bhikap Ramchandra v Purshotam (2) 

We must set aside the decrees of the Courts below, and also the? order 
of the District Munsif, and remand the case to the Court of fiist instance 
for disposal 

The costs incurred in the lower appellate Court and in this Court 
must be paid by respondent, the other costs must be provided for in the 
fresh decree 
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APPELLATE CIVIL. 

Before Mr. Justice Best and Mr. Justice Subramania Ayyar. 


Ramachandra Rau and others (Plaintiffs) v. Kandasami 
Chetti and others (Defendants).^ [25th and 27th March, 1895.] 

Cumpanies Act-- Act VI of 1882, Section 187 — Poicers of liquidator after dissolution 
of company 

Suit on a piomissory note of the defendant in favour of a coini)any The 
note was payable lo the company 01 order The company had gone into 
liquidation and a liquidator had been duly appointed. The plaintiffs had 
1 urchased, together with certain other assets of the company, the note sued 
on, but did not obtain the liquidator’s endorsement ol the note until after the 
dissolution of the company was completed. 

field, that the liquidatoi had no power to endorse the note to the plaintills 

Case stated for the opinion of the High Court under Provincial {Small 
Cause Court’s Act IX of 1887, {Section 17, by S. Krishnasvvami Ayyar, 
District Munsif of Erode, in &mall cause suit No. 995 of 1893. 

Suit on a promissory note payable to a certain company or order and 
endorsed to the plaintiffs on the 10th of August 1893 by one {Seshnv;var. 
The company being in course of liquidation, certain of its assets, including 
the note in suit, were sold to the plaintiffs. In January 1892 a general 
meeting of the shareholders was held under Companies Act VI of 1882, 
Section 186, at which it was, inter alia, resolved that Seshayyar be 
appointed sole liquidator in the place of others who had sent in their 
resignations, [ 499 ] that after the lapse of three months from tliei date ol 
the registration of this account of this meeting this company shall be 
considered as being dissolved, and also that these resolutions be sent 
to the Joint Stock Companies' Registrar and be distributed to ail the 
“ shareholders.” 

After stating the above circumstances, the District Munsif continued 
as follows: — 

Seshayyar, now appointed sole liquidator under resolution No. 2, 
” communicated the above resolutions to the Registrar of the Joint Stock 
” Companies two days after the resolutions were passed On the 6th 
“ February 1892 the resolutions communicated by him were registeied by 
” the Registrar, who informed Iiim of the fact And on the 6th Ma\ 1892, 
“ three months, from the date of the registration, the company was and 
” became dissolved, Section 187. 

The winding up of the company and its dissolution having thus 
” been complete, and the duties of the sole liquidator now’ appointed under 
” Section 184 having been fixed by the resolution No. TV, liad Seshayyar 
“ pow'er to do anything more than what had been resolved upon?” 

Ramachandra Rau Saheb, Pattabhirama Ayyar, East urir any a\ Ayyan- 
gar and Venkafarama Sarma for plaintiffs. 

The Advocate*General (Hon. Mr. Spring Branson), Mahadeva Ayyar 
and Narasimha Chariar for defendants. 

JUDGMENT. 

It has been argued on behalf of the plaintiffs that there lias beem no 
final and valid dissolution of the nidhi or coivpany, but tliat is not a point 
that has been referred for our consideration. 

♦ Referred Cases Nos. 13 to 24 of 1894. 
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The question referred assumes there was a dissolution and asks 
whether subsequent to such dissolution Seshayyar had power to endorse 
the notes. 

Our answer to this question must be in the negative, as, with the 
dissolution to the nidhi, the powers of the liquidator also come to an end 
Vf In rc Pmto Silver Mining Company (1) and In ie London and 
Caledonian Marine Insurance Company (‘2) 

18 M. 500—5 M.LJ 197 
[800] APPELLATE CIVIL 

Before Mr Justice Beat and Mr Justice Subramania Aijyar 

Ramanadhan Chetti (Defendant), Appellant v Alkonda Pillai 
(Plaintiff's Representative), Respondent * [27th Febiuary, 

and 14th March, 1895.] 

Mortgage ol joint property — S'uh<!equent moitqaqe of nnas'certaoicd <!hare^ — Parti-^ 
tion — Rights of J urtlia^'crs in execution of decrees on the tivo mortgages 

Joint piopcriy belonging to an undivided Hindu family cimsLitutcrl of five 
branches was mortgaged to A in 1876, and the share of one branch ,was 
inoitgagcd to B in 18S0 A partition took place in 1881 when the moitgagors 
of B had their shaie allotted to them 

In 1888 \ sued on his mortgage not joining B as a defendant and obtained 
a decree, 111 execution of which he brought to sale the property comprised in 
lus mortgage and purchased it in Septembei 1889 Tn i88q B sued on his 
inuiLgagc not joining \ as defendant and obtained a decree, in execution of 
which he brought his mortgagors’ share to sale and purchased it and obtained 
possession in August i889 in taking possession of the prnpei ty pin chased 
by him, was obstructed by B, but an ordei was made in his fa' oui B now 
sued for the cancellation of this order and for an injunction restraining A 
from taking possession of the property from him 
The lower courts decreed that the plaintiff might ledeem the land on 
payment (T onc-hfth of ihc amount of the defendant’s decree The defendant 
pjipcalcd against this decree, the plaintiff taking no objections to it 

JLdd, on second appeal, that thp decree was wrong and that a decree as asked 
for by the plaintiff should be substituted for it 
|R, 32 ( 891 = 1 CLJ 371=9 C WN 728) 

Second appeal against the decree of C Veiikobtichaiiai , Suboidinate 
Judge ot Tanjove, in appeal suit No 142 of 1893, confiiming the deciee 
ol A Kuppusami Ayyangar, District Munsif of Negapatam, m oiiginal 
suit No 128 of 1890 

The facts of the case are stated above sufticiently for the purpose of 
this lepoit The defendant preferred this second appeal 
Pattahhiraina Ayyar, for appellant 
Sanharan Nayar, for respondent 

JUDGMENT 

It IS found by both the Courts that the mortgage to plaintiff undei 
Exhibit A was bona fide and for consideration, and this is a finding of fact 
not open to question in second appeal 

[ 801 ] The other facts of the case are — Plainfiff obtained a decree 
on Exhibit A against his mortgagor in original suit No 18 of 1889, and in 
execution of that decree {mrehased the property on 29th June 1889 and 

* Second Appeal No 1499 of 1894 

(1) 8 Ch. L) 273 (2) II Ch. D 140. 
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was placed in possession on the 28th August 1889. See Exhibits E, G and 
H. The property mortgaged to plaintiff was only his mortgagor’s Miare 
which was unascertained till partition took place in June 1881 (Exhibit B), 
the date of A being 9th January 1880. Defendant is the assignee of a prior 
mortgage (Exhibit I, dated 28th October 1876) » which comprised the whole 
of tlie family property including the portion subsequently mortgaged to 
plaintiff under Exhibit A (by one of the branches of the undivided family). 
Defendant as such assignee sued in original suit No. 30 of 1888, and m 
execution of tlie decree obtained by iiim purchased tlie properly of his 
mortgagor on 27th September 1889. Neither was piaintiff made a party 
to defendant’s suit No. 30 of 1888, nor was defendant made a party to 
plaintiff’s suit No. 18 of 1889. 

On plaintiff’s advertising the property for sale m execution of his 
decree, tlie defendant presented a petition objecting that the decree had 
been obtained collusively and that the sale notification made no mention 
of the prior mortgage. This petition w’as rejected on the 21 st June 1889, 
see Exhibit E. 

After defendant purchased the property in execution of his decree, he 
filed a second petition complaining of plaintiff’s obstruction to liis taking 
possession of the plaint property, on Which was passed the order J, allowing 
his claim to possession of it. 

It w'as in consequence of this order J, (dated 21st March 1890) that 
the present suit w^as instituted by plaintiff (on the 28rd idem) for setting 
aside the order J and for an injunction restraining defendant from taking 
possession. 

Both the Courts below^ have treated the suit as one for redemption and 
have given a decree allowing plaintiff to redeem on payment of one-fifth 
of the defendant’s decree debt and costs and interest. 

Hence the present appeal by the defendant, in which objection if 
taken in the first place to the decree for redemption as Ixing “ a relief 
which w*as not prayed for;” and, secondly, to plaintiff being allowed to 
redeem a portion only of the mortgaged property. 

[602] The first of these objections must be held to be valid. Cf. Ven- 
katanarasamniah v Ramiah ( 1 ), such being the case, it is unnecessary to 
consider the other objection 

The question then is, what should be our decree? It is contended 
on behalf of the appellant that, as plaintiff has not appealed, or filed 
objections, as respondent, under Section 561 of the Codo of Civil Proce- 
dure, the only course open to us is to dismiss the suit. But, in the 
circumstances, this does not appear to be tlie proper course to adopt. It 
is necessary for us to consider and decide what is tlie decree, if any, to 
which plaintiff is entitled wdtli reference to the relief asked for in the 
plaint. 

From the facts stated above, it wdll be seen that plaintiff purchased 
and got into possession of the plaint land prior to the sale to defendant. 
Consequently, at the date of this latter sale, there remained in the mort- 
gagors no right or interest in the plaint land that could be sold There- 
fore, defendant, as purchaser of the right and interest of the mortgagors 
acquired no fresh ri^it in this land over and above that already possessed 
bv him as mortgagee. Cf. Venkatanarasarnmah v. Ramiah ( 1 ), Nanack 
Chand v. Teluckdye Koer (2), Dirgopal Lai v. ^olakee (3). As such mort- 
gagee, defendant may be entitled to a decree against the plaint land for 
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tfie balance remaining unpaid under his prior mortgage, after deducting 
the amounti realized by sale of the portions purchased by him But that 
is not a question for decision in the present suit 

For the purposes of this suit, the fact that, by reafeon of plaintiff’s 
purchase of the plaint land, the mortgagors’ interest therein had ceased to 
exist prior to the defendant’s purchase is sufficient for holding that plaintiff 
18 entitled to the declaration and injunction asked for in his plaint 

In lieu, therefore, of the decree appealed against plaintiff will be given 
a decree setting aside the Subordinate Judge’s order J, of 2lBt Maioli 
1090, and declaiing plaintiff entitled to retain possession of the plaint land 
and enjoining defendant from disturbing such possession 

The decree now passed by us will not, howevei , affect the light of 
plaintiff ip sue for redemption or of defendant to enfoice his rights as 
piior mortgagee. 

Plaintiff IS entitled to his costs throughout 
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[503] APPELLATE CIVIL 
Before Mi Justice Shephard and Mr Justice Best 


Di’.valji Rau {Plaintiff) v President, Municipal Commission, 
Madras, (Defendant) * [1st July, 1895 ] 

Cilv i)t Mindros Municipal Ad (Madras) — Ad I of 1RH4, Scihon 433 — Notice of 
ai tioii. 

In a suit against the president of the Municipal Commission, Madras, to 
lecover damages for the demolition of a house which had been built by the 
pLintiff without previous notice given by him under Madras Municipal Act, 
1884, .Section 265, the plaintiff pioved, by way of notice of action, tin 
delivery of a letter signed by him and dated from his place of residence, 
which did not state where the house in question had stood, nor the date of ils 
(Icniolition, nor state positively that an action would Ije brought 
ffcldj that the letter was not a sufficienl notice of action 

Ca.se stated for the opinion of the Higli Couit under Civil Procedure 
Code, Section 617, and Presidency Small Caube Court's Act 1882, 
Section 69, by V P DeRoznrio, Third Judge of the Madras Court of Small 
Causes. 

The case, so far as it is pertinent to the purposes of this report, was 
plated as follows 

The plaintiff built a house within municipal limits, which the 
defendant, the president of the Municipal Commission, caused to be demo- 
lished The plaintiff claims Rs. 600 as damages. 

“ The defendant denies liability, states that the damages claimed are 
excessive, and pleads that the plaintiff has not given sufficient and legal 
notice of the action according to the provision of Section 433 of the City 
of Madras Municipal Act, 1004 

“ This section is as follows* — 

“ No action shall be brought against the Commissioners, or any of 
‘ their officers, or any person acting on their behalf or under their direction, 

* for any thing done or intended to be done under or in pursuance of the 
' powers of this Act until the expiration of one month next after notice 

* in writing has been left at the Municipal office or at the place of abode 


* Referred Cas§ No 30 of 1804. 
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IttS * such person not [5M] later than &ix months from the date on which 
July 31. cause of action arose. Such notice shall state explicitly the cause of 
___ ‘ action and the name and. the place of abode of the intended plaintifl 

Appel- * ^^4 attorney or agent, if any, and shall be signed by the intended 

LATE plaintiff or his attorney or agent.’ 

Civil. ** notice given by the plaintiff (Exhibit A) gives his name and 

address, states that his house has been demolished by the municipal 

18 M. 503. executive, and that he has sustained a loss of Hs-j 600, and that a suit 
will be filed if the compensation claimed is not awarded. 

The notice A is in the following terms: — 

107, Chella Pillayar Kovil Street, 
Pudupaukam, Triplicane, 
mh June 1894. 


To 

The President, 

Municipal Commission, 

Madras, 

Sir, 

I beg to bring the following few line& to your kind consideration. 
My past ignorance of the municipal regulation concerning building of 
houses silenced me into looking sorrowfully at the woik of demolition of 
my house by the municipal executive; but my present knowledge of the 
provisions of the Act incites me to claim from you compensation for my 
loss of Rs. 600, and also to bring a Suit for damages if you don’t intend 
to grant me a compensation. 

I beg to remain, 

Your most obedient seiwant. 
Dbvalji Rau. 


“ Mr. iMoi'gau, the defendant’s attorney, contends that the notice is 
defective, as it does not state the time when and where the cause of action 
arose, and in Support of his contention cites Breese v. Jerdein (1). But 
in Jones v. Bird (2) and Smith v. West Derby Local Board (3) it was held 
that it was quite sufficient if the notice affords plain and substantial infor- 
mation of the cause of action; that it is not necessary to describe in 
specific words precisely how the injury took place, nor is it in all cases 
material to state precisely where tlie [805] cause of action arose. The 
object of giving notice is ‘ that if a public body or officer entrusted with 
‘ powers happens to commit an inadvertence, irregularity, or wrong, before 
‘ any one has a right to require payment in respect of that wrong, he shall 
* have an opportunity of setting himself right, making amends, restoring 
‘ what he has taken, or paying for the damages he has done.’ Shahebzadec 
Shahanshah Begum v. Fergusson (4); see also Section 435 of the Municipal 
Act. If, therefore, the notice conveyed sufficient information to the defend- 
ant as to the wrong for wliich he was to be sued (it is not alleged that any 
other house of the plaintiff was destroyed by the municipality or that the 
defendant had any doubt as to the particular wrong for which he was to 
be Sued), it appears to me that any informality, if it has not prejudiced the 
defendant, will not vitiate it. In Osborn v. Gough (5) it was held that if 
the information given is sufficiently specific and sufficiently accurate to en- 
able the defendant to avail himself of the privileges and advantages that the 


(i) 4 Q. B. 585 ; 12 L. J, Q. B. M4. 

( 3 ) 3 C. P. D. 423 . {a's 7 t, 409 . 


( 2 > 5 B. & Aid. 837 
(S'! 3 B. & P. 550 . 
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Act intended to confer upon him, it will be sutticient, and it is foi' the 
defendant to show that the error oi misstatement or msufhcient description 
in the notice has deprived him of the opportunity of taking advantage of the 
statute In Ealcs v The Municipal Comniisuwnem of Madias (1) t)ie 
notice was objected to by the defendants on the grounc^ that it did not 
show the place of abode of the intended jilamtiif and ol hib attoine;y The 
High Court held the notice lo be valid, and, adopting the language ot 
Pollock, C B in Jones v Nicholh (2), leiiiarked ‘ ve iriiibt import a little 
commonbenso into notices of this kind 

I am ot opinion that the notice is valid 
The leat of the case aa stated is immateiial for tlie puipose ot this 
report The question submitted vveie the following — 

(i) “ Whethei the notice gnen in this case is valid 
(a) ‘ Whether the Piesident ot the Madras Municipality was jubti- 

tied in demolishing the plaintiff’s house on the more ground 
. that it was consti noted without previous notice to the muni- 
cipality under Section 265 of the Municipal Act 
The Judge was ol opinion that both questions should be answ^ered 
in favour of the plaintiff 

[506] Ambrose, for plaintiff 
i\Ti K Bioirn, lor defendant 

JUDGMENT 

We are ol opinion tliat the lettei of the plamtilT is not a sufficient 
notice within the meaning ol the 433id Section ol the Oitv of Madias 
Municipal Act of 1084 

It IS insuflicient because it omits to state the place oi street in whu'i 
the house alleged to be demolished stood, as also tin* time of the alleged 
domohtiou Fuithei the letter does not positively state that an action 
will be biought Sec Brccs v Jvidein (8) and Mason v Biihcnhead /?»?- 
prnvevient Commissionera (4) 

It is unnecessaiy to answei the second question 
Barclay, ^^()lqan (f: Oir, attorneys lor deftmdant 
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APPELLATE CIVIL 

Before Mr Justice Parker and Mr Justice Subramama Ayyar 1^95 

Aug. 21 . 

Imbiciii Kandan and others (Plaintiffs), Appellants v Imbiciii 

Pennu and others (Defendants), Respondents * Appel- 

[19th and 21at August, 1095 ] late 

Malabar Law — Makkatayam rule of inheritance — Tiyans of South Malabar ClVIL< 


On the death of a Tiyan of South Malabar following the Makkatayam rule 19M. 1. 
of inheritance, his mother, widow and daughter are entitled to succeed to 
his property (acquired by himself and his father) in preference to his father's 
divided brothers 

Second appeal against the decree of A Venkataramana Pat, Sub- 
ordinate Judge of South Malabar, in appeal suit No 434 of 1893, reversing 
the decree of U. Achutan Nayar, District Munsif of Calicut, in original suit 
No 578 of 1890 

The plaintiffs sued to establish their right to certain property left by 
one Changaran, deceased, as against the defendants, who were his motlier, 
widow and daughter. Changaran was the son of Kelukutti, a deceased 
brother of the plaintiffs, with whom, it was found, they had no common 
property and had not lived as members of a joint family The parties 
were Tiyans of South Malabar following the Makkatayam rule and the 
property in question had been acquired by Changaran and his deceased 
father 

The District Munsif passed a decree for the plaintiff On appeal, the 
Subordinate Judge reversed this decree 

The plaintiffs preferred this second appeal 

[2] Sundara Ayyar, for appellants 

Ryru Namhiar, for respondents 

JUDGMENT 

The District Munsif clearly found that plaintiffs were divided from 
the late Changaran and had no community of interest with him This 
finding was not questioned in the grounds of appeal to the Lower Appellate 
Court, and tjie Subordinate Judge was, therefore, right in laying down 
that the question was whether, according to the law and custom followed 
by Makkatayam Tiyans of Calicut, the property of a deceased person 
goes to his father’s brothers who are not joint in interest with him rather 
than to his mother, widow and daughter. 

The decision of the Subordinate Judge i^ entirely in accordance with 
the principles laid down in Ranchan v Perachi (1) and Raman Menon v 
Chathunni (2) It has been decided that the rule of impartibility applies 
to Makkatayam Tiyans of Calicut, and in Ranchan v Perachi (1) following 
the principle that self-acquuyed property lapses to the tarwad, it was held 

Second Appeal No i8oo of i894 

(i) 15 M 281 ^2) 17 M. 184. 
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that the undivided brother succeeded in preference to the widow. But 
the case is quite different when the brothers are divided and have no 
community of interest as in this caj&e. Here it is found that the only 
property in which plaintiffs and Kelukutti ever had a common interest is 
in the family burying place, which will certainly not constitute them an 
undivided tarwad. That being so, the mother, wife, and daughter of 
Changaran who certainly belong to his tarwad are preferential heirs to 
his uncles who did not belong to his tarwad at all and had no community 
of interest with him. 

We think the decision of the Subordinate Judge is correct and dismiss 
the second appeal with costs. 

IS M. 3—1 Weir 86=2 Weir 40. 

[8] APPELLATE CRIMINAL. 

Before Mr. Juitice Shephard and Mr. Juiice Beat. 


Queen-Empress v. Subbaeayar.^ [15th and 2lBt August, 1895.] 

Criminal Procedure Code— Act X of 1882, Sections 87, 88, 89, 439, sp— Proclamation 
for person absconding — Attachment of his property — Irregularity in publication 
of proclamation — Revisional Powers of High Court. 

An accused person for whose arrest a warrant had been issued halving 
absconded, a proclamation was issued and affixed to the Court house on the 
6th of November requiring him to appear on the nth of December 1893, and 
his property was attached The proclamation was not published at the village 
where the accused resided until the 15th of November. The accused sur- 
rendered on the 25th of June 1894 and applied for restoration of the properly 
under Criminal Procedure Code,, Section 89, and an order was madei by 
which the restoration of his property was refused. The accused preferred a 
petition to the High Court for the revision of that order: 

Held, that there was no legal proclamation under Criminal Procedure Code, 
Section 87, and that the order should be set aside and the attachment declared 
\oid. 

[R., 1 Rom Cr C 104 (m) = U Bom. LR 163=13 Cr. 1. J. 293=14 Ind. Cas. 757.J 

Petition under Criminal Procedure Code, Section 439, praying the 
High Court to revise an order of E. J. Sewell, Acting Sessions Judge of 
Tanjore, in criminal appeal No. 93 of 1894, modifying the order of R. B. 
Clegg, Joint Magistrate of Kumbakonam, in magisterial caj^e No. 6 of 1893. 

On the 14th October, 1898 a warrant was issued by the Joint Magis- 
trate for the arrest on a criminal charge of one Kuthur Subbarayar. The 
warrant was not executed and it was reported that the accused had 
absconded. A proclamation under Criminal Procedure Code, Section 87, 
was issued on the 6th November, the date fixed for the appearance of 
the accused being the 11th of December 1893. The proclamation was 
published by the affixing of a copy on the Court house on the 6th of 
November, but it was not published in the place where the accused 
resided until the 15th of November. The property of the accused was 
attached under Criminal Procedure Code, Section 88, after the issue of the 
[4] proclamation. The accused surrendered on the 25th of June 1894 
and he was then heard to show cause under Criminal Procedure Code, 
Section 89, why his property should be restored to him. The Magistrate 
held that the accused had been absconding, that the want of completeness 
in the publication of the proclamation was a mere irregularity which 


♦Criminal Revision Case No. 135 of 1895, 

m 
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he regarded rb immaterial with reference to Criminal Procedure Code, 
Section 537, and he made an order that the property should be spld .and 
the sale-proceeds credited to Government. The Sessions Judge on appeal 
concurred in the finding that the accused had been abscondingi but alter- 
ed the order appealed against into one refusing to restore the property to 
the accused. 

The accused preferred this petition. 

Mr. K Brown and Sivaf^wami Ayyar, for petitioner 
The Government Pleader and the Public Prosecutor (Mr E B 
Powell), for the Crown 


JUDGMENT 

The only point argued on behalf of the petitioner was that any 
proceeding under the 00tli Section of the Criminal Procedure Code was 
vitiated by the fact that the proclamation had not been published in 
due accordance with the provisions of the previous section The 07th 
Section authorizes the issuing of a proclamation requiring the absconding 
person “ to appear at a specified place and at a specified time not less 
than thirty days from the date of publishing such proclamation The 
section then proceeds ■ — 

The proclamation shall be published as follows — 

(a) it shall be publicly read in Borne conspicuous place of the town 

or village in which such person ordinarily resides, 

(b) it shall be affixed to some conspicuous part of the house oi 

homestead in which such person ordinarily resides, or to 
some conspicuous place of such town or village, and 

(r) a copy thereof shall be affixed to some conspicuous part of the 
Court house ” 

The proclamation requiring the petitioner to appear on the 11th 
December was issued on the 6th November and on that day affixed to the 
Court house It was not published in the village in which the petitionei 
resides till the 15th November 

[5] Clearly therefore there was a failure to comply with the provisions 
of the section The minimum allowance of thirty days w^as not allow^ed 
to the petitioner as from the date of the proclamation in the village 

Apart from the provisions of the 537th Section of the Code which 
were invoked by the Magistrate, there can be no question that the procla- 
mation was vitiated by the defect 

Section 07 prescribes certain rules with regard to time and with regard 
to place In respect of these matters the section is imperative and the 
neglect of the rule with regard to time is no more execusable than would 
be the neglect of the rule requiring publication in two places Suppose 
that the petitioner had, in consequence of his failure to attend in obedience 
to the proclamation, been charged under the 174th Section of the Indian 
Penal Code, could it be said that he was legally bound to attend in obedi- 
ence to the proclamation, when it appeared that the proclamation had not 
been duly made and pulDlished under the 07th Section of the Procedure 
Code*’ Clearly not. 

In the ordinary case of a summons it is necesBary in order to estab- 
lish a charge under the 174th Section of the Penal Code to prove that 
the summons was duly served on the perBon charged In the case of 
a proclamation personal service being ^ impracticable, other modes of 
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bringing the order to the notice of the person addressed are pre- 
scribed. It appears to us that whether personal servide or substituted 
service has to be proved, equally strict proof should be demanded in 
order to establish a charge under the 174th Section of the Penal Code. 
If a charge under that section had been brought against the petitioner, it 
could never have been suggested that the provisions of the 587th Section of 
the Criminal Procedure Code should be used to supplement the deficiency 
of proof, nor can we understand how the Magistrate could imagine that 
he had any right to utilize that section in the actual proceedings. He 
was not sitting as a Court of appeal or revision, but as a Magistrate enforc- 
ing the penal consequence^ of alleged disobedience to a proclamation. 

It may be suggested that, although the Magistrate was not at liberty 
to refer to the 587th Section, it was competent to the Sessions Judge 
on the appeal or is competent to this Court to consider whether ohe 
provisions of that section should be applied. It was contended that 
the defect in the proclamation was an error, [6] omission or irregularity 
within the meaning of the section. If it were necessary to decide the 
point we should hesitate to accede to this contention. But the present 
case is peculiar. The Magistrate had to consider whether a legal procla- 
mation had been legally published. It was his duty in considering this to 
have regard to the actual facts as they appeared before him. Instead of 
confining himself to the facts he exercises a dispensing power which he 
does not possess, and by the aid of it holds that the proclamation was a 
legal one. In our opinion the proceedings of the Magistrate was wholly 
illegal. 

There was no legal proclamation. The petitioner could not have been 
convicted on a charge of disobedience to the proclamation and for the same 
reason the other penal consequences of disobedience cannot be visited on 
the petitioner. 

The order of the Sessions Judge who adopts the reasoning of the 
Magistrate is wrong and must be set aside* as also that of the Joint 
Magistrate and the attachment declared void. 


19 M. 6. 

ORIGINAL CIVIL. 

Before Mr, Justice Subramania Ayyar. 


Kandasami Pillai (Plaintiff) v. Muruoammal (Defendant)* 

[8rd October, 1895.] 

Hindu law — Wife^s right of maintenance among Sudras — Continued unchastity anS 
misconduct. 

In 1887 a suit was instituted against a Sudra by his wife and a decree was 
passed for her maintenance. The judgment-debtor now sued to have that 
decree set aside, alleging that his wife had since committed adultery and 
given birth to an illegitimate child. The wife denied the adultery and stated 
that her husband had become reconciled to her and that her child was legi- 
timate. It was found that the plaintiflF*s case was established and that the 
defendant's misconduct had been recent, open and continuous: 

Held, that the decree in the previous suit adiould be set aside, and that the 
defendant was not entitled to a bare maintenance. 


♦ Civil Sui 9 ' No. 143 of 1895. 
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[7] QucBre Whether apart from the other circumstances in the case, the 
fact of having given birth to an illegitimate child would have constituted a 
bar to the wife’s claim to bare maintenance 

? 278=12 Bom L R 196=5 Ind Cas 960, 16 Ind Cas 389=23 
M L J 289 ] 

The facts of the case are stated above sufficiently for the purpose of 
this report 

Mr. J Adam, for plaintiff 

Ouruaami Chetti, for defendant. 

JUDGMENT 

The plaintiff in this case seeks to set aside the decree passed in 
original suit No. 129 of 1807 in favour of the defendant, hiB wife, awarding 
to her a maintenance of ten rupees per mensem The suit is founded on 
the allegation that in 1893 the defendant committed adultery with one 
Velayuda Asari The defence is a simple denial of the case set up in 
the plaint 

The only issuer to be determined are — has the plaintiff made out the 
case set up by him, and, if so, to what relief is he entitled^ 

[His Lordship recorded an admission that the parties had separated 
in 1886 and had never since resided together, and, after discussing the 
evidence, stated, as his finding thereon, that the defendant had in 
1893 become pregnant by Velayuda Asari and had given birth to a child 
by him The judgment continued as follows — J 

I have no hesitation in finding that the plaintiff has made out bis 
case. 

As to the relief prayed, it has been contended on behalf of the 
defendant, that she is entitled under any circumstances to at least bare 
maintenance Honamma v Timannabhcut (1) relied upon in support of 
this contention has been dibsented from in Valu v Ganga (2) In Roma 
Nath V Ra]onmoni Daai (3), Petheram, C J , and Banerjee, J , however, 
seem inclined to hold that the view taken in the earlier Bombay case is 
warranted by the texts of Hindu law, and further that it has the support of 
reason, inasmuch as the allowance of mere food and raiment to an unchaste 
woman is prescribed in order that she may have a locua poBnitentios, and 
that she may not be compelled by sheer necessity to continue to lead a life 
of shame and misery However, in Nagamma v Virabhadra (4) recently de- 
cided by this Court, the learned Chief Justice and Shephaid, J , observe — 
“ We must follow the decision in Valu v [8] Oanga (2) and Viahnu Sham- 
" bhog V Manjamma (5), and hold that uncnastity of a widow deprives her 
" wholly of her right to maintenance. No text has been cited in favour of 
" the theory that a bare maintenance can be allowed " In the above cases 
it will be seen that the question related to the provision to be made for 
widows, whilst here it is as to the maintenance of a wife Referring to 
the existence of a* distinction between the two classes of cases, Sargents 
C. J., in Valu v Oanga (2) already cited observes thus — “ The only ana- 
'* logons cases m which such a distinction is to be found, are those of an 
adulterous wife and mother for which special texts are provided The 
" close and tender relations which exifit between husband and wife and 
“ mother and son may well account for the ancient law-givers laying 
down, as a rule of conduct, for a husband ®nd son, that even the wife 
' * or mother who has been guilty of unchastity should not be left in a state 
" of perfect destitution; but it has still t o be determined how far these 

(i) I B 559 (2) 7 B. 184. <3) 17 C 674 (679). 

(4) 17 M. 392 (5) 9 B 100 
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" texts will be regarded as mandatory and not merely preceptive; and if 
“ the former, in what oases and to what extent the Court will enforce them. 
It must be admitted that the point is one of some difficulty. For al- 
though tjie doctrine of the ancient law-givers enunciated in the texts in 
question i|5 grounded on the sound considerations adverted to by Petheram, 
C. J., and Banerjee, J., yet it is not easy to formulate, precisely the cases 
in and the extent to which that doctrine is to be applied. But assuming 
that the texts are not mere moral precepts but mandatory, I think — follow- 
ing the view adopted by the Calcutta Court in Roma Nafh v. Rajonimoni 
Dasi (1) in the case of the widow — it be safely laid down that mainte- 
nance, however small, ought not to be awarded by Courts, even to a wife 
when it appears that she, about the time of the litigation, persists in a 
vicious course of life. To hold otherwise would be contrary to all morality 
and principle; and T have little doubt that before a decree for maintenance 
is given to a wife who; has once been guilty of infidelity, she must Show, 
not only that at the time of the plaint and the trial she was leading 
a chaste life, but also that she had done so for a sufficient period 
previously so as clearly to lead to the conclusion that she has com- 
pletely renounced her immoral course, and that, in fact, she is a reformed 
woman. In the present case, however, there is not a [9] particle of 
evidence to prove such is the case with the defendant. On the con- 
trary the defendant appears to be so strongly addicted to vice, and her 
misconduct has been so recent, open and continuous, that I am unable 
to say that I am satisfied that even the idea of definitely changing 
her present mode of life has occurred to her. Her case seems moreover 
to be complicated by the fact that she is the mother of an illegitimate 
child; since a text of Yajnavalkya treats conception by unlawful commerce 
to be such an aggravation of a disloyal wife's offence as to justify complete 
desertion by the husband, though it should be added that Vijnaneswara 
appears to restrict the text to the case of the three regenerate classes — 
Colebrooke’s Digest, Book IV, Chapter I, Verso LXXVII; and therefore, 
by implication! to hold it to be inapplicable to SudraS, to which caste the 
parties in the present case belong. But whether even among Sudras the 
existence of an illegitmate issue born to the wife before she changed her 
life would not, under certain circumstances, be an obstacle in the way 
of her claiming even bare maintenance is rather a delicate question. 
However this may be, and although no doubt a mere* false defence by itself 
would not deprive the party Setting it up of her legal right, the attempt 
which the defendant has made in this case to fasten upon the plaintiff as 
his legitimate issue the fruit of adultery is clear proof that she is far from 
a penitent wife who may be allowed to seek the benefit of the humane pro- 
vision mentioned in the texts referred to in Valu v. Oanga (2) and Roma 
Nath V. Rajonimoni Dasi (1). 

The plaintiff is, therefore, entitled to the relief claimed. I &et aside 
the decree in original suit No. 129 of 1889 and the execution proceedings 
taken therein subsequent to this suit. The defendant must pay the costs 
of the plaintiff. 

Ramanujachariar, attorney for plaintiff. 
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[10] APPELLATE CIVIL 

Before Mr Justice Shephard and Mr Jutice Best. 


Municipal Council, Nellorb (Defendant), Petitioner v Ranoayya 
(Plaintiff), Respondent * [7th and 13th August, 1895 ] 

[Jistrict Munxcipaliiics Act {Madras) — Act IV of 1884, Sections, 72, 97, 262 

The plainliFF built a house at Nellore, the construction of which was com- 
pleted on the 15th of August 1P93 The municipal authorities of that place, 
being governed by Madras District Miinicipalilies Act, gave notice of assess- 
ment on the iith of September, levied the tax as assessed, and credited it as 
the tax due for the half year ending on the joth of September 1893 The 
plaintiff now sued to recover the amount paid by him as having been illegally 
lev led 

Held, that under the prcivisions of District Municipalities Act, Section 262, 
Ihr suit was not maintainable 

[Expl, M 523 (S 26 ). R.. 21 M 205 ( 213 ). D.. 21 M 367 ( 368 ) ] 

Petition under Piovineial Small Cause Courts Act IX of 1087, 
Section 25 r praying the High Court to revise the decree of W Gopalachan, 
District Munsif of Nellore, in small cause suit No 552 ot 1894 

Suit to recover lib 3-6-0, being the amount of the tax alleged to have 
been illegally levied fioiii the plaintiff by the defendant on account of 
house-tax The defendant, which was a Municipal Council constituted 
under the Madras District Municipalities Act (Act IV of 1884), admitted 
that the tax had been levied from the plaintiff and credited as the tax due 
for the half-year ending the 30th of September 1893 in respect of a house, 
the building of which was completed on the 15th of August 1093 It was 
pleaded that the tax was levied in accordance with law, and also that the 
suit was not maintainable with reference to Section 262 of the Act above 
referred to This section is as follows — 

262 (1) No assessment, charge or demand of a tax made under the 

authority of this Act shall be impeached or affected 
AiieiBcnenr, &c noi “ reason of any mistake m the name, residence, 

Iukii«ii'3'y' 'coiliplina ,, buBineBB or occupation of any peison liable 

With. ' to pay the tax, or in the description of any pio- 

perty or thing liable to the tax, 01 of any mistake 
" in the amount of assessment [HT o*' or by reason of any clerical 
error, piovided the directions of tins Act shall have been in substance 
“ and effect complied with, and no proceedings under this Act sliall, for 
" want of form, be quashed or set aside in any Court of Justice 

“ (2) No action shall be maintained in any Court to recover money 
“ paid in respect of any tax, toll or fee asbessed or levied, or any payment 
" collected, under this Act, or to recover money or damages by reason of 
“ any assessment made, tax, or toll or fee levied, or any payment under 
" this Act, provided that the provisions of this Act relating to the assess- 
" ment and levy of taxes, tolls and fees, and to the collection of payments 
“ have been in substance and effect complied with 

( 8 ) No distress or sale under thia Act shall be deemed unlawful, 
" nor ^hall any person making the same be deemed a 
Disbcti noi unUwful “ trespasser on account of any error, defect or want of 
for want of form. form in the bill, notice, schedule, form, summons, 

“ notice of demand, warrant of distress, inventory, or 
other proceeding relating thereto; nor shall such person be deemed a 

• Civil Revision Petition No 516 of >894. 

nr 


18 BI 

Aug. 13. 


Appel- 

late 

Civil. 


19 Mi. 19. 



Mad. 12 tNt>iA^ 'bBcraioKd, mbw abribs [Val 


»9S .. 

Aug.!?. 

Special 

Appel- actionable. 

The 
parsed » 

IBM. I*. 


“ tresspasser ah initio on account of any irregularity afterwards committed 
by him. 

“ Provided that every person aggrieved by such 
Special damage “ irregularity may recover satisfaction for any special 
“ damage sustained by him.” 

The District Munsif overruled both of the pleas above referred to and 
passed a decree afe prayed. 

The defendant preferred this petition. 

Pattabhirama Ayyar, for petitioner. 

Subramania Ayyar, for respondent. 

JUDGMENT. 


Shephard, J. — This action is brought to recover the sum paid by the 
plaintiff in respect of the first instalment of the tax on a house for the year 
ending with March 1894. The construction of the house not having been 
completed till August 1893, it is contended for the plaintiff that the tax 
was not leviable for the first-half of the year and must, therefore, be 
recoverable by action. On the other hand it is argued on the defendant's 
behalf that any such action is barred by the 262nd Section of the Act of 
1884. Unless it can be shown that the plaintiff is, under the circum- 
stances, saved by the proviso to that section, this defence must cleaily 
prevail. 

[12] It is said that the provisions of the Act relating to the assessment 
and levy of taxes have not been in substance and effect complied with, 
because according to the right construction of the Act a house not 
completed at the beginning of the year cannot be made the subject of 
taxation. It is not said that in any other respect there has been a depar- 
ture from, or neglect of, the provisions of the Act relating to tho assess- 
ment of the property. 

For the purpose of any argument regarding the construction of the 
262nd Section, it must be assumed that money paid and sought to be 
recovered is money which was not legally payable by the plaintiff. 

The second clause of the section i& one of a group of provisions 
designed to give special protection to the Municipal Council. 

The 261 st Section provides for notice of action; the first clause of the 
262nd Section provides for certain specified cases of mistake. 

The second clause provides that no action shall be maintained to 
recover money paid in respect of any tax assessed or levied under it. 
Then follows the proviso. It» is clear that this clause is not intended to 
be restricted to those cases in which there has been a mistake such as is 
provided for in the first clause. 

The second clause presupposes a case in which a tax has been illegally 
levied and only requires that the provisions of the Act relating to assess- 
ment and levy shall have been complied with. 

Assuming that the commissioners have made a mistake, and ought 
not to have levied a tax on the plaintiff's house for the first half-year, I 
think they are entitled to the protection which they claim under the 262nd 
Section. It cannot be said that the house- tax wajS not in legal existence in 
Nellore; the modus operandi presented by the Act was adopted, and all 
that can be charged against the defendants is that they made a mistake of 
law, or, of fact, in assessing this particular house of the plaintiff. Such a 
mistake does not, I think, bring the case witlfin the proviso which, as I 
read it, is aimed at illegal exactions made by a oouncil or its officers arbi- 
trarily and without any regard to the provisions of the Act. 
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The case ie not in my opinion distinguishable from that cited on the 
defendant b behalf (Ko/mdyya v Leman (1)) The plaintiff’s remedy is by 
appeal under the 97th Section of the Act In this [18] view of the case it 
iS unnecessary to consider whether in the sections relating to the tax on 
buildings the existence of the building at the beginning of the period for 
which the tax may be charged is presupposed 

I would reverse the decree of the District Munsif and dimiss the 
suit with costs throughout 

Best, J. — The question is whether this suit for lecovery of a sum of 
Rs 3-6-0 collected by the Municipal Commissioners of Nellore as house- 
tax for the half-year (March to September 1894) is maintainable 

The District Munsif has held that it is on the authority of Tuticonn 
Municipality v South Indian Railway (2) In that case the money sued 
for waft money that had been collected by the Tuticonn Municipality/ in 
direct violation of Section 60 of the Act, which exempts a person who lias 
paid profession tax in one municipality from liability to pay for the same 
half-year m another municipality It was therefore clearly a case in which 
the provisions of the Act relating to the assessment and levy of the tax 
had not been in substance and effect complied with, and therefore within 
the proviso of Section 262 

The present case is different, as no express provisions of the Act can 
be held to have been contravened That it never could have been intended 
that a newly-built house that only became habitable six weeks before the 
expiry of the half-year should be taxed for the whole half-year may be in- 
ferred from Section 72, which provides for remission of the tax on vacant 
buildings,' but clearly there i& no ground on which it can be held in the 
present case that tax has been imposed or levied in contravention of 
any express provision of the Act, and ^uch being the case Kamayya v 
Leman (1) is authority for holding that the suit is not maintainable 

It must, therefore, be dismissed and the Lower Court’s decree set 
aside 
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[11] APPELLATE CRIMINAL 

Before Sir Aithur J H CoUtna, Kt , Chief Justice and 
Mr Justice Paiher 


Queen-Empress i; Venkataratnam Pantulu * 

[2nd October, 1095.] 

Criminal Procedure Code — Act X of 1882, Sections 161, 172 

At the beginning of a trial in the Court of a Presidency Magistrate, an appli- 
cation was made, on behalf of the accused, for a copy of the Police charge- 
sheet which contained the whole of the prosecution as set forth by the 
Police and extracts from, if not copies of, the Police diary The applica- 
tion was reacted by the Magistrate 

Held, that the High Court should not on revision interfere with the order of 
the Magistrate. 

[R. 20 M, 189=2 Weir 763 (F.B) ] 


(i) 2 M. 37 . 


♦Crimlhar Revision Case No 510 of 1895 

(a) 13 M 78 
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Petition under Criminal Procedure Code, Sections 485 and 489, 
praying the High Court to revise the order ot O. R. Jones# Chief Presi’* 
dency Magistrate, Madras, dated BOth September 1895, in calendar case 
No. 25834 of 1895. 

The facts of the case and the reasons for the order sought to be 
revised was stated by the Chief Presidency Magistrate as follows: — 

On calendar No. 25834 of 1895, wherein Venkataratnam Pantulu is 
charged by the Police with theft in a building, being called on for hearing, 
Mr. L. Gordon applied, on behalf of the accused, for a copy of the Police 
charge-sheet. This was refused for the following reasons: — 

“ I do not know of any provision.- of law in the Criminal Procedure 
pode or elsewhere which entitles the defence to call for a copy of the 
charge-sheet. I am willing to give a copy of the charge preferred byi* the 
Police, though the defence is not legally entitled to that until the charge 
has been framed by the Court under Section 210 of 255, Criminal Pro- 
cedure Code. 

Police charge-sheets put in by the Madras City Police contain a good 
deal of information for the use of the Magistrate, and are certainly extracts 
from if not copies of the Police diary which, [ 16 ] under Section 172, 
Criminal Procedure Code, the defence is not allowed to call for or to see. 

“ To allow the defence to see the whole of the prosecution evidence 
before the enquiry or trial would simply amount to placing the whole 
case for the prosecution at their disposal. The witnesses would be liable 
to bribery and intimidation, and w’ith ignorant witnesses who might be 
induced to omit or include one single statement while otherwise telling all 
the truth this would very often cause a true case to break down. 

I am unable to see how a prior knowledge of what the prosecution 
witnesses are going to say can benefit the accused, unless he makes an 
unfair and illegal use of that knowledge. As the evidence of each witness 
is given and recorded, the accused is given ample opportunity to cross- 
examine, or if he desires it, he may reserve his cross-examination until 
the prosecution is closed. Again, when called upon for his defence, he 
can re-call and cross-examine any witnesses he likeS. 

“ For these reasons I consider that to give the accused a copy of the 
charge-sheet before the trial would give him a most unfair advantage, if 
inclined to use the knowledge thus gained improperly, and would be of no 
benefit to him if not so inclined and therefore, in the absence of any provi- 
sion of the Criminal Procedure Code entitling him to it, I refuse to grant 
the copy applied for.*' 

The accused preferred the petition. 

The grounds on which the above order was sought to be revised were 
stated in the petition as follows: — 

“ (1) Because the Police cannot extend the privilege given by Section 
172, Criminal Procedre Code, to documents other than diaries by incor- 
porating the contents of a diary into such documents. 

“ (2) Because an accused person is entitled to inspection of the charge- 
sheet in Court, and* if a copy is not granted beforehand, delay may be 
occasioned by necessary adjournments. 

** (8) Because the ruling of the Magistrate is contrary to the principle 
laid down in 8heru 8ha v. The Queen-Empreis (1) and Bikao Khan v. The 
Queen^^EmpresB (2).'* 


(i) 30 C. 642. 
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Mr H G Webderburn, for petitioner 
The Crown was not represented 

JUDGMENT 

[1«], We are Dot prepared to hold that the Chief Presidency Magis- 
trate was wrong in refusing a copy of the charge-sheet to the prisoner's 
attorney at the present stage of the proceedings 
The petition is dismissed 
Gordon, attorney for petitioner 


19 M. 16. 

APPELLATE CIVIL 

Before Mr Justice Shephard and Mr Justice Best 


EacIiaran Patter and another (Appellants) v Appu Patter 
AND OTHERS (Respondenta) * [26th and 31 st July, 1095 ] 

Court Fees Act — Act VI I of 1870, Sections 6, 7 (u*), >7 — Redemption suit against 
i^rtgagee in possession— An ears of rent lovenanted for, to be dedmied from 
iTie mortgage amount 

111 d rerlemptiun suil against, a mortgagee 111 pussession, when the mortgagee 
has not paid rent which has been stipulated for, and the plaintiff asks for an 
account in taking which the arreais or rent should he deducted fiom tlic 
mortgage amount 

Held, that the Court fee should be computed according to the pnncii)al sum 
expressed to be secured by the mortgage 

Case stated for the opinion of the High Court under Civil Procedure 
Code, Section 617, by R. S Benson, District Judge of South Malabar, m 
appeal fiuit No 512 of 1894 

The case was stated by the District Judge as follows — 

Under Section 617, Civil Procedure Code, and following the prece- 
dent of the reference in Venkappa v Narasimha (1) and Rarna Varma 
Rajah v. Kadar (2), I have the honour to refer the following question as 
to Court fees for orders of the High Court — 

" In a suit for redemption of land demised on kanom, the plaintiff 
also claims arrears of rent due under the demise and prays for the recovery 
of the land on payment of the amount of the kanom minus the an ears of 
rent What is the Couit fee payable on the plaint? Is it to be calculated 
on the kanom amount, or on that sum phis the arrears of rent claimed? 

[17] ■■ The question is of much importance in this district both from 
a fiscal point of view and also as affecting the distribution of work in the 
Courts, as it is believed that the valuation of the suit for purposes of 
jurisdiction would follow the valuation arrived at for the purpose of the 
Court Fees Act 

" Unfortunately neither the practice nor the rulings of the Courts on 
the point appear to be altogether clear and consistent 

" The question came before me recently in civil miscellaneous appeal 
No 42 of 1694, and the conclusion I arrived at was that the claim foi 
redemption and the claim for rent were distinct causes of action, and that 
a suit like that under consideration embraced two distinct subjects, in 
regard to either or both of which relief might be given or refused, and 
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' JUDGMENT. 

Shephard, J. — As I understand the reference, the suit is an ordinary 
suit for redemption in which, owing to the fact that the mortgagee in pos- 
session has not paid the stipulated rent, the plaintiff asks for an account, 
in taking which the arrears of rent will be deducted from the mortgage 
amount. 

[18] In my opinion the Court fee ought in such a case to be computed 
according to the principal money expressed to be secured by the mortgage. 
In Konna Panikar v. Karunakara (1), it is distinctly said that the suit was 
to redeem the land and to recover arrears of rent. On that basis the 
judgment proceeds. Suhramanya, Bharatengal v. Kunnan (2) seems 
exactly in point. 

I would answer the reference by holding that the fee must be computed 
on the amount of the mortgage. 

Best, J. — ^The suit is not for redemption and rent, but for redemption 
on payment of the kanom amount, the arrears of rent due from the 
kanomdar being deducted. 

I am of opinion that the Court fee payable must be calculated on the 
kanom amount. 


that therefore under Section 17 of the Court Fees Act, the institution fee 
on the plaint should be calculated on the aggregate of the value of each 
subject. 

This ruling of mine, however, which is mainly based on the recent 
ruling in Konna Panikar v. Karunakara (1) is opposed to what has been 
the practice of all the Courts of this district (except Bhernad) since the 
case of 8u\)ramanya Bharatengal v. Kunnan (2) in 1889. 

'' The same question is now pending before me in appeal suit No. 512 
of 1894, in which the plaintiff sued to redeem a kanom demise of Es. 970 
and to recover arrears of rent amounting to Es. 675 on payment of the 
balance due after deducting the arrears of rent from the kanom. The 
Lower Court disallowed the prayer for redemption, but gave a decree for 
a portion of the rent. The appeal js against (1) the disallowance* of the 
alleged right to redeem, and (2) the disallowance of part of the rent 
claimed. Court fee has been paid in each Court only on the kanom 
amount, but I am of opinion that it should also be paid on the rent 
claimed. Many similar cases are pending, and it is highly desirable that 
the question should be authoritatively settled at an early date.’' 

Counsel were not instructed. 


(l) i6 M. 328. ( 2 ) Civil Revision Petition No. 387 of i889 (unreported). 
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APPELLATE CRIMINAL 

Before Sir Arthur J. H. Colima^ Kt , Chief Justice, and 
Mr Justice Parker 


Queen-Empress v. Tirunarasimua Chari * 

[2iid and 11th October, 1895 ] 

Cfimtnal Procedure Code — Act X of 1882, Sections 144, 435, 476 — Enquiry before 
issue of an order under Section 144 — Judicial proceeding — False evidence 

A Magistrate, making an enquiry before issue of an order under Criminal 
Procedure Code, Section 144, is acting in a stage of a judicial proceeding and 
has, therefore, jurisdiction to take action under Section 476, if he is of 
opinion that false evidence has been given before him 

Petition under Criminal Procedure Code, Sections 435 and 439, 
praying the High Court to revise an order of the Taluq Magistrate of 
Madurantakam,, dated the 15th May 1895 

By the order in question the Taluq Magistrate directed the prosecution 
of the petitioner for offences under Indian Penal Code, Section& 181, 193 
The offences in question were charged to have been committed in the course 
of an enquiry held under Criminal Procedure Code, Section 144. 

[19] The further facts of the case appear sufficiently for the purpose 
of this report from the judgment of the High Court 

Mr H G Wedderhurn, for petitioner 

The Government Pleader and Public Prosecutor (Mr E B. Powell, for 
the Crown 
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JUDGMENT 

On April 27th, 1895, an order was issued by the Taluq Magistrate of 
Madurantakam under Section 144 of the Criminal Procedure Code, forbid- 
ding the erection of a stone-cut Vadagalamamam over the entrance of an 
Odayavar shrine in a certain temple, on the ground that Buch erection 
would lead to a not. The Magistrate took proceedings m the first place 
on the report of the Village Munsif, which was followed by a police report 
and a petition from various persons Before passing the order, he took a 
deposition from the dharmakartha, Tirunarasimha Chan, and several others 

Three is no question as to the jurisdiction of the Magistrate to pass 
the order, and under Section 435, Criminal Procedure Code, his proceedings 
are not subject to revision by the High Court But after the issue of the 
order, viz , on May 15th, 1895, the Magistrate under Section 476, Criminal 
Procedure Code, directed the prosecution of the trustee Tirunarasimha 
Chan for giving false evidence (Sections 181 and 193 of the Indian Penal 
Code), the alleged false evidence being that the trustee had sworn the 
namam was an old one, whereas in truth it was an entirely new one The 
District Magistrate refused to interfere with this order, and, the first 
question for determination is whether the deposition was taken by the 
Taluq Magistrate “ in the course of a judicial proceeding,” as, if not, the 
Magistrate had no j'urisdiction to act under Section 476, Criminal Pro- 
cedure Code. 

Under the old Procedure Code X of 1872, similar orders for the pre- 
vention of local nuisances were expressly declared to be not judicial pro- 
ceedings (Sections 518, 529)^, and were therefore not revisable under Sec- 


♦Criminal Revision Case^No 321 of 1895. 
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tion 297. See Ramanuja Jeeyarsvami v. Ramannja Jeeyar (1). Section 144 
of the present Code corresponds to Section 518, Act X of 1872, and though 
Section 520 was not re-enacted as a separate section in the corresponding 
chapter, its purport is repeated in the third clause of Section 435 of the 
present Code. In making this provision the Legislature had no [ 20 ] 
doubt in view the fact that there might be emergencies in which it was 
essential for the prompt preservation of the public peace to debar the inter- 
ference of the High Court, but orders passed under Section 144, have only 
a temporary duration. 

The difficulty arises from the variation in language between Section 
297 of the old Code and Section 435 of the present Code. Under the old 
Code powers of revision were granted to the High Court in judicial pro- 
ceedings, only, and the enacting of Section 520 would seem to imply that, 
but for that section orders under Section 518 would be “ judicial proceed- 
ings,” Section 435 of the present Code enables the High Court to call for 
the record of ” any proceeding before any inferior Criminal Court,” and, 
therefore, orders under Section 144 would certainly be subject to revision, 
were it not for the proviso in the third clause of the Section. Under 
Section 4 of the present Code ” judicial proceeding ” is defined to be 
” any proceeding in the course of which evidence is or may be legally 
taken.” It seems to us impossible to deny that a Magistrate acting 
under Section 144 may legally take evidence before issuing an order. 
He may, it is true, act on information received or on his own knowledge, 
without taking evidence, but the proviso in the third clause which in 
certain cases authorizes the Magistrate to pass an order ex parte seems to 
contemplate that ordinarily an order under the section should not be made, 
without an opportunity being afforded to the person against whom it 
is proposed to make it, to show cause why it jShould not be passed. See 
In the matter of Harimohan Malo (2) and Queen v. Ramchandra Mooherjee 
t3). This necessarily implies the power to take evidence before coming 
to a decision, though a Magistrate is empowered to act upon what is not 
legal evidence in cases of special urgency. 

From this it would appear that both under the old Code and under 
the present Code these urgent orders were regarded as in their nature 
” judicial proceedings,” the only difference being that whereas under the 
f.ld Code, Section 520, somewhat inaccurately declared them to be not 
judicial proceedings for the purpose of ousting the High Court's powers 
of revision under Section 297, the present Code equally bars the High 
( ourt’s jurisdiction without making an illogical declaration. 

[ 21 ] For these reasons we come to the conclusion that a Magistrate, 
making an enquiry before issue of an order under Section 144, is acting 
in a stage of a judicial proceeding, and has therefore jurisdiction to take 
action under Section 476, if he is of opinion that false evidence ha^ been 
given before him. 

We are not prepared to hold that the Taluq Magistrate was bound to 
make any further preliminary enquiry, and as he had jurisdiction, we 
cannot set aside his complaint, nor will we now express any opinion as to 
the defence that may be raised at the trial, 

[The petition is dismissed.]* 


[♦The words in rectangular brackets Form a portion of the judgment though 
left out in the I. L. R. — Ed.] 

(i) 3 M. 354. (2) I B. R. (A. Cr.) 20, (3) 5 B. L. R. 131. 
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APPELLATE CIVIL 

Before Mr Justice Parker and Mr. Jusice Beat 


Sriramulu and others {Respondents) f Appellants v Sobhan\dri 
Appa Rau {Petitioner), Respondent * 

[17th and 28th August, 1894 ] 

Limitation Act — Act XV of 1877, Schedule II, Article no — Rent Recovery Act, 
(Madras)— Act VIII of 1865, Sections 7, 9, 10 — S'mi^ to recover at rears of rent 
— Proceedings m Rei^enue Court to enforce acceptance of patta tendered — Time 
from which period of limitation ij computed 

In a suit for rent for a period which had expired more than three years 
before the date of the plaint, it appeared that proceedings had taken place in 
a Revenue Court under Rent Recovery Act (Madras), 1865, to enforce ac- 
ceptance by the defendant of the patta tendered by the landlord These pro- 
ceedings had terminated on appeal in favoui of the landlord less than three 
>cars before the institution of this suit 
Held, that the period of limitation applicable to the suit was not computable 
from the date of the termination of the proceedings under the Rent Re- 
covery Act and that the suit was barred by limitation Sobhanadrt Appa 
Rau V Chalamanna, (17 M 225) overruled 
[Ovamiled. 27 M 143 (P.C.)=d Rom LR 241=8 CWN 162=31 I A 17=14 MLJ 
1=8 Sar PCJ 617, F., 22 M 248 r249) , R , 20 M 392 (394), 27 M 241 
(F.B.)^14 MLJ 67 (68) ] 

Appeal under Letters Patent. Section 16, against the judgment of 
Muttusami Ayyar, J , pronounced or civil revision petition No 51 of 
1892, which was presented under Provincial Small Cause Courts Act, 
Section 25, praying the High Court to revise the decree of M B Sundara 
Rau, Subordinate Judge of Ellore, in small cause suit No 323 of 1891 
Suit to recover rent due on land of which the defendant was a tenant 
of the plamtiflF The rent was claimed in respect of [ 22 ] the faslis 1295 
and 1920, i e , for a period which had expired more than three years before 
the itistitution of this suit The plaintiff’s father had tendered pattaS foi 
those fasliB. Proceedings were instituted under Rent Recovery Act 
(Madras), 189.5, before the Head Assistant Collector of Kistna to enforce 
acceptance by the defendant of the patta tendered by the landlord An 
appeal was preferred against the decision of the Head Assistant Collector 
to the District Judge, who disposed of the appeal in favour of the 
landlord less than three years from the institution of the present suit 
On these facts it was argued for the plaintiff that the suit was not barred 
and that the period of limitation applicable to it should be computed from 
the date of the decree of the District Court, whereby the question was 
determined whether the form of patta adopted was correct 

The Subordinate Judge overruled this argument and dismissed the 
suit as barred by limitation The petition for the* revision of his decree 
came on for hearing before Muttusami Ayyar, J , who held that the suit 
was not barred by limitation on the authority of his decision in Subhanadri 
Appa Hau v Chalamanna (1) 

The defendant preferred this appeal 
Mr Parthaaaradhi Ayyangar, for appellant 
Mr E B Powell, for respondenl 

* Letters Patent Appeals Nos 10 to 14 of 1894 
(i) 17 M. '225 
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JUDGMENT. 

Parker* J.— I find myself unable to reconcile the decision of the 
learned Judge with the decision in Periyanayagam Pillai v. Virappa 
NcUkan (1) and that in Easwara Dobb v. Subbaraya Naicken (2), to which 
Mr. Justice MuttuSami Ayyar was a party. These decisions do not appear 
to have been brought to his notice. It is stated that plaintiff's father had 
tendered pattas for the fasli years for which the rent is now claimed. 
Having done $o he was in a position, under Section 7 of the Rent Recovery 
Act, to sue for the rent notwithstanding that a suit to determine the 
terms of the tenancy was pending. The pendency of that suit did not 
prevent the accrual of the cause of action, though the determination of the 
suit for rent might have to await the decision in the suit brought to deter- 
mine the terms of the patta. The period of limitation began to run on the 
dates on which the rent fell due and the obligation arose on the tender of 
the patta. The [28] pendency of the other suit could not either postpone 
the obligation (the patta tendered being correct), or prevent the accrual 
of the cause of action. The landlord was in a position to sue, though the 
decision of the suit might possibly have to be postponed. I would set 
aside the order of the learned Judge and dismiss civil revision petition 
No. 51 of 1892 with all costs in this Court. 

Letters Patent appeals Nos. 11 to 14 follow. 

Best, J. — ^The question for decision in all these appeals is the same, 
namely, whether the suits are barred under Article 110 of Schedule II of 
the Limitation Act? The rent sued for in each case is due for faslis which 
admittedly ended more than three years prior to the institution of these 
suits and the Court of first instance held in each case that the suit was 
time-barred. But the learned Judge of this Court, before whom the cases 
came for revision under Section 25 of Act IX of 1887, has held that the 
period of limitation must be calculated from the date on which were finally 
decided the suits brought by the landlord under Section 9 of Act VIII of 
1865 (Madras) for enforcement of acceptance by the tenants of pattas 
tendered, which they had refused to accept. 

No doubt Section 7 of the Act makes the tender of a patta Such as 
the tenant was bound to accept, a condition precedent to a suit for recovery 
of the rent except in cases in which there has been mutual exchange of 
patta and muchalka, or an agreement to dispense with such. 

But this condition does not appear to me to warrant the holding that 
when a suit is brought to enforce acceptance of such patta, institution 
of a suit for the rent to which it relates must or can be deferred till disposal 
of that suit. It seems to me that the landlord is in a position to sue for 
the rent as soon as he has tendered a proper patta, and it is clear from 
Section 14 of the Act that rent becomes an arrear and due “ at the time 
‘‘ when according to any written agreement or the custom of the country 
“ it ought to have been paid " and that is not later than the end of the 
fasli for which it is due. 

I agree, therefore, in setting aside the learned Judge’s order and res- 
toring the decrees of the Court of first instance in each of these cases. 

Each of these appellants is entitled to his costs in this Court both 
of the present appeals and of the revision petitions. 


(i) ; M. H. C. R. 51. 

(2) Civil Revision Petition No. of 1891 (unreported). 
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Before Mr. Justice Shephard and Mr. Justice Best — t— ^ 
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Krihhnayya (Plaintiff^, Appellant v Secretary of State fob Qvil. 

India (Defendant), Respondent.* 

[80th January, 18th April and 23rd September, 1895 ] 19 M* 

ir^igat^ofi’Ceis Act (Madras) — Act VII of 1865 — Lands irrigated uujer Kistna 
nMiciil — Water-ce^s — Optional or compulsory use of water 

A raiyat occupying land in the Kistna della made no application for the 
supply of water, hut water from the irrigation channels flowed from time to 
time on to his land from irrigated lands of a higher lex el, and he had no option 
as to whether to accept or refuse the supply No increased benefit was derived 
from the water by the raiyat A sum having been levied from him on 
account of water-cess, he now sued to recover the amount 
Held, thal the plaintiff was entitled to recover 

[R.. 34 M. 21 (23)=6 Ind Ca^ 199=20 MLT 76f)=7 MLT. 407 24 M.LJ 365 
(385)=13 MLT 235=fl9l3) MWN 225.] 

Second appeal against the decree of G T Mackenzie, District Judge 
of Kistna, in appeal suit No 452 of 1893, reversing the decree of B 
Virasami Ayya, District Munsif of Guntur, in original suit No 232 
of 1892. 

The plaintiff was a raiyat occupying land in the Kistna delta, and 
the plaint alleged that in fasli 1300 he raised on his land a crop of mosa- 
dum paddy and that the crop was damaged by water which flowed on to 
it from fields on a higher level which were irrigated under the Kistna 
anicut, and that he was assessed to pay and paid under protest a certain 
sum on account of water-cess, which sum he now sought to recover Tt 
was pleaded that the suit was barred by Revenue Recovery Act TT of 
1864 (Madras), Section 59, and that the imposition of a xvater-cess xvaa 
rightly made, since the crop of nwsadiim paddy was a wet crop and as 
such benefited by irrigation, although in a favourable season it is possible 
to cultivate it with ram water alone 

The District Munsif held that inosadum paddy was a crop not merely 
depending on ram, but needing occasional iriigation not inundation, and 
that the plaintiff was neither a loser nor a gamer by the water flowing on 
to his laud, and that even if he xvere a gainer thereby he w’oiild not for 
that reason alone have become liable for the w^ater-cess On these find- 
ings he passed a decree for the plaintiff as prayed. 

[281 The District Judge oil appeal stated the circumstances out of 
wiiicli the claim arose as follows: — 

" The river Kistna passes through the hills at Bezw'Rda and then be- 
comes a delta-river It flows on a level higher than the surrounding 
country, which slopes away from each bank of the river and down to the 
sea ^ith an even slope of about one foot per mile More than thirty 
years ago Government threw across the river at Bezw^ada a great 
transverse dam, called the anicut, and thus provided a constant head of 
water irrigate the delta This w^ater was conveyed from each end of the 
anicut into the delta by the old channels of fomier flood action or by new 
channels excavated for the purpose. The system of channels to supply 
the whole delta is not yet ^mpleted and it is a mistake to think that 

♦ Second Appeals No 1438 to 1442 of 1894. 
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there is a separate channel to e&ch^raiyat*s holding, as there is a water pipe 
to each house in a city. The system id mii6h m<^T^ rough and ready. The 
water is let oft from the channels into the fields nearest the sluices and from 
these fields it flows down to other fields. It flows from teiTace to 
terrace of rice fields, or it is led along by small distributary channels kept 
up by the raiyats themselves or it flows down any natural slope to a 
lower village with its fields, until finally it passes to the Koleru lake, the 
Eomperu swamp or the sea. The ideal system would be to have a channel 
and a sluice at each man’s holding, with a hydrometer to measure the 
amount of water issued to him, but the existing system it simply that 
the water is put into the delta and left to flow down to the fields that 
require it. 

“ In 1865 the Secretary of State desired to have separate returhs of 
the receipts from the Kistna and Godavari anicuts and to enable Govern- 
ment to obtain these returns, Madras Act VII of 1865 was passed. The 
land in the Kistna delta was classed as dry land and a charge per acre 
was made for the water from the anicut channel, supplied or used. I 
imagine that Government in passing this Act looked on it as making 
nominal change in the land revenue accounts and had no idea that the 
Act would affect the rights of the cultivators. I believe that in those days 
no officer in the Madras Presidency thought that a raiyat could refuse to 
take the water when it was supplied. 

“ In 1885 a raiyat in Zupudi of Bapatla Taluk was compelled to 
pay water rate on land upon which he had attempted to raise a crop of 
paddy when the excess water from the higher villages flowed down upon 
it, I expressed the view that the raiyat had no legal option to refuse the 
water and must pay, but this view was emphatically set aside by the 
High Court. The case is reported as Venkatappayya v. The CoUecfor of 
Kistna (1). The decision caused a sensation in the district. 

** In the present suit ttie plaintiff has lands on a low level and the 
excess water from the higher villages flowed upon his lands. He had 
cultivated the land with mosaclum paddy. The evidence shows that this 
paddy can be cultivated with an abundant rainfall, but that if the rain be 
not sufficient to make water stand on the field, the paddy mufet be irrigat- 
ed. The evidence also shows that the rainfall that year was deficient 
and that plaintiff, by the help of this excess water which flowed to his 
land, did reap a crop. Plaintiff and his witnesses say that the water was 
a yard deep and damaged the crop, but I su&pect that to be an exaggera- 
tion. Plaintiff made no application for water. Upon these facts the 
question before me is whether the Collector can demand water-rate.” 

( 28 ] In the result the District Judge reversed the decree of the 
District Munsif and dismissed the plaintiff’s suit. 

Paftabhirama Ayyar and Venkatarcma Savma, for appellant. 

The Government Pleader (Mr. E. B. Powell), for respondent. 

JUDGMENT. 

Shbphahd, J. — It seems to me desirable before we decide this appeal, 
which raises an important question, that we should have before us more 
distinct findings on the facts. It appears from the District Munsif ’s 
judgment that several questions of fact were raised before him and the 
District Munsif records his opinion upon them. In the judgment of the 
District Judge there is only one of the fourteen paragraphs of which it 
consists, which touches the particular facts of the case. 

Without any discussion of the evidence, the District Judge finds that 


(i)‘‘i2. M, 407. 
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the rainfall was itfsuflftcient and that the water whicli flowed to plaintiff’s 
field did in fact save the crop and produce a harvest, whereas the Munsif 
finds that the plaintiff was neither a gamer nor a loser by the water. In 
my opinion, however, tlie circumstance that the plaintiff was in fact a 
gainer is not sufficient to justify the dismissal of the suit, or to distin- 
guish the case from V enkatappayya v. The Collector of Kistna (1). The 
facts of that case are not very clearly stated in the report Apparently, 
the plaintiff there, was, by reason of the submersion of his lands, driven 
to growing tiruvarangam paday — a crop requinng irrigation. The crop 
failed, but it is not said that it failed in consequence of the excess water. 
The ratio decidendi appears to be that the plaintiff was practically com- 
pelled to use the water m order to obtain any crop According to this 
decision, the question is not whether in the result the plaintiff derives 
benefit from the water, but under what circumstances he came to use it. 
If he had no choice m the matter, then, as I understand the decision, 
he cannot be said to have used the water within the meaning of the Act. 
I think the District Judge should be asked to return a finding on the 
question whether the plaintiff used the water for purposes of irrigation 
within the meaning of the Act. 

Best, J — The finding of the Judge is that moaadum paddy — a 
crop of which was raised and reaped by the plaintiff — though it can be 
tiultivated with an abundant rainfall, must be irrigated if the rain be not 
Bilfficient to make water stand on the field, that in [27] the year in question 
the rainfall was deficient and that it was by the help of the water that 
flowed to his land that plaintiff reaped a crop The cose is, therefore, 
distinguishable from Venkatappayya v The Collector of Kiatna (1), where 
there was a failure of the pafldy crop which the raiyat endeavoured to 
raise, to avert, if possible, the loss that would otherwise be incurred by 
reason of the land being rendered unfit for dry cultivation The learned 
Judges who decided that case are careful to limit their decision to the 
“ facts found in the case and upon those facts they held — and rightly 
so — that to compel the then plaintiff to pay the cess would be to violate 
the rule that requires the construction to be placed on statutes to be 
reasonable, for it is clear from the preamble of Act VII of 1865 (Madras) 
that the cess is only payable on account of the “ increased profits 
derivable from lands irrigated by the works referred to therein Stress 
is laid on behalf of appellant on the following passage in the judgment 
above referred to The appellants did not apply for the water and 

it was not allowed to flow to their land by reason of such application 
and we cannot therefore say that ivater was supplied inasmuch afl 
** the expression implies in its ordinary sense a previous request, express 
*' or implied ” These last words are significant. It is not necessary that 
there should have been an actual request for the water, the request can 
be “ implied.’* Immediately afterwards, in considering the word used,” 
the learned Judges say “ the term ordinarily presupposes freedom either 
“ to use or abstain from using the water and the language of the section 
does not suggest an intention to exclude this freedom,” and further 
at p. 410 they say ” the reasonable construction is that the use con- 
tenqplated by the Act is a voluntary use though not preceded by an 
‘‘ application ” A previous request can be implied therefore if there has 
been a voluntary use of tlya water. I concur in remitting for trial the 
issue suggested by my learned colleague. 

(i) 12 M 407. 
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The District Judge is requested to submit his finding within one month 
from the date of receipt of this order, and seven days will be allowed for 
filing objections after the findings have been posted up in this Court. 

In compliance with the* above order, the District Judge F. H. 
Hamnett submitted the following findings : — 

[ 28 ] The appellants had no choice but to use the surplus water or 
to run the risk of serious damage, if not the total loss of any dry crops 
they might attempt to raise on the lands. The use of the water was not, 
therefore, optional, inasmuch as the appelfants had no freedom to either 
take or refuse the water. 


“ I i^ow consider the question whether the appellants had the inten- 
tion of deriving an increased piofit by the use of the water. 

“ What should, in my opinion, be the real important question is 
whether the appellants derived any increased profits by the use of the 
water as compared with the profits they would ordinarily have got by 
raising dry crops. There is no clear evidence on this point, but it may 
be presumed that wet crops, if properly irrigated, yield a much larger 
return than dry crops, otherwise the raiyats would not pay an exti’a 

tax of Rs. 4 an acre over the dry assessment for the use of Government 

water. This would be a legitimate inference to draw if water was obtained 

in the way it is usually supplied to wet fields. In the present case the 
tax imposed was eventually reduced to Rs. 2 an acre and I gather from 
Exhibit III that this tax must have been imposed on the ground that the 
crops raised were wet crops irrigated by drainage water, of which the 
Jamabundy officer (or his superior, the Collector) was satisfied, the 

supply was too precarious to allow of the cultivation of a regular wet crop. 
We start then with the fact that the supply is a precarious one. It 
is very doubtful whether wet crops raised with such a precarious supply 
would be more remunerative than good dry crops raised on the same 
land. The Revenue Inspector proves that the lands in these particular 
cases only yielded 2^ tooms an acre as compared with 15 tooms, the 
average yield of ordinary wet lands. The value of tooms would not 
be more than about Rs. 5, and this is not in excess of w^hat the lands 
might have yielded if cultivated with dry crops, the assessment of the 
lands (as dry lands) being Rs. 2 an acre and the assessment being sup- 
posed to be about half the nett yield of the lands. It is urged that fasli 
1300 was a bad year and that the appellants would probably have got no 
dry crops at all. This might be so, but in June or July when the appel- 
lants planted tlieir nwaadum crops, it was too early for any one to predict 
whether the rains were going to fall or not. When they planted the 
crops, therefore, they could have had no intention of deriving an increased 
profit from the use of Government water, which they could not have 
realized from dry crops, assuming that dry crops were cultivable in spite 
of the flow of surplus water over the lands. I find, therefore, that there 
is no proof that the appellants derived any increased profit or intended 
to derive any increased profit as compared with the profit which their 
lands, if capable of cultivation as dry lands, would have yielded in an 
ordinary season, and that, on this ground, and there was no use of the 
water for irrigation purposes within the meaning of the Act, which Me- 
supposes that the tax is only paid for use of water which is intended to 
yield increased profits. 

‘‘ I have also found that the use of the "water was not optional but 


compulsory. 

These appeals coming on for final hearing, the Court delivered the 
following 
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JUDGMENT j«c • 

It IB how found that it was practically imposBible for the plaintiff Sep/aJ 
to divert the water and prevent it coming [M] over his laud and that no ' 
increased benefit was derived from the water OricI’- 

The inference drawn by the Judge is that the use of the water was 
not voluntary. On these findings, following the decision in Fenfcofdp- C^vil, 
payya v The CoUector of Kiatna (1), we must allow the apeal, reverse __ 
the decree of the District Judge and restore that of the District Munsif. 19M-24- 
The appellant is entitled to costs throughout 


19 M. 29=S M.LJ. 153. 

' APPELLATE CIVIIi 

Before Mi. Justice Parker and Mr. Justice SubraviQnia Ayyar. 


Daivanayaoam Pillai, (Appellant) v. Uangabwami 
Ayyar, (tiespondent )* [31st October and Ist November, 1894, 

and 31st August, 1895. J 

CkaI procedure Code — Act XIV of i88j, Sections 2, 244, 311, Order refusing to 
set aside a Court sale — Second appeal 

A judjfmcnt-debtor, whose properly had been bold in execution of a decree 
and purchabed by the decree-holder, applied that the sale be set aside on the 
ground that the person, at whose instance execution had proceeded, had been 
improperly brought on to the record. The application was rejected by the Court 
of first instance and an appeal by the applicant was dismissed. 

Held, that no second appeal lay to the High Court 

[F, 28 C 4 (6)=5 CWN 124, 8 Ind. Cas 88J— 9 MLT 171] 

Appeal under Letters Patent, Section 15, against the judgment of 
Muttusanii Ayyar, J , dismissing a second appeal preferied against the 
order of T. M Horsfall, Distiict Judge of Tmnevelly, m civil miscella- 
ueous appeal No 12 of 1892, which affirmed the order of B Sammatha 
Baatri, District ^lunsif of Ambasamudrani, m miscellaneous petition No. 
1843 of 1892 

The petitioner in tlic District Munsif ’s Court was one Daivaiiayagam 
PiUai, the second defendant in original suit No 90 18tK), and the petition 
stated that his piopeity had been attached in execution of the decree 
in that suit, that aftei the date of the [30] attachment one llangasann 
Ayyar had applied to be biouglit on to the lecord as an assignee from 
the decree-holder, that liis application had been granted after the death 
of the original decree-holder, no one having been broliglit meanwhile on 
to the record as a representative of the deceased and no notice having 
been served on the second defendant, and that the property, which had been 
attached was subsequently sold in execution and put chased by the decree- 
holder. The prayer of the petition was that the sale should be set aside 
under Civil Procedure Code, Section 311 The Distiict Munsif dis- 
missed the petition for default. The District Judge dismissed the appeal 
against the order of the Distiict Munsif 

The petitioner preferied a second appeal winch came on foi hearing 
before Muttusami Ayyar, J. 

Ramachandra Rdu Saheb And Ranya Raniahjuchariar , for appellant. 
jSnmvasa Ayyangav, for* respondent. 

♦Letters Patent Appeal No 20 of 1895 
(i) 12 M. ^07 
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Muttusami Ayyaii, J. — The preliminary objection is taken that no 
second appeal lies in this case. 1 am of opinion that the objection is 
well founded. I held in P(^hi Chetti v. Venkatachella'^n Chetti ( 1 ) 
no second appeal lay against an order made under Section 688. An order 
refusing to set aside a sale is appealable under Section 588 i and it is pro- 
vided by Act VII of 1888 tliat the orders passed in appeals under Section 
588 shall be final. By Section 2 of the Civil Procedure Code it is ex- 
pressly declared that an order specified in Section 588 is not a decrOe. 
No second appeal can, therefore, be taken to lie under the provisions 
of the Code relating generally to appeal decrees. It is urged that in the 
case before me the decree-holder, who vyas a party to the suit, was the 
purchaser at the Court-sale and that the order must therefore be t^en to 
be an order passed under Section 244 . But it is not enough that the 
question determined is one mentioned in Section 244 , In order that the 
order may be a decree, it is also necessary that the order should not be 
one specified in Section 588 . Under Section 2 of the Code of Civil Pro- 
cedure it is immaterial whether a decree holder or a third party is the 
purchaser at the Court-sale. The same view was taken by the Full Bench 
at Calcutta in Nana Kumar Roy v. Golam Chunder Dey ( 2 ). My atten- 
tion is, [ 31 ] however, called to the cases — Vallabhan v. Paitgunni ( 3 ), 
Muttia V. Appammi ( 4 ) and Viraraghava v. Venhaia ( 5 ). But none of 
them is in point and this question did not arise in those cases. 

I dismiss this appeal with costs. 

The appellant prefered an appeal under Letters Patent, Section 15 , 
against the above judgment. 

Jivaji, for appellant. 

Respondent was not represented. 

JUDGMENT. 

We agree with the learned Judge that there is no second appeal. 

The appeal is dismissed with costs. 


19 M. 31^5 M.L.J. 275. 

APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Best. 


Bam.^sami Bmauavatuak (Defendant No. 3), Petitioner v. 

Nagendrayyan and others (Plaintiff and Supplemental 
Plaintiff's), Respondents* [ 4 th and I 7 th September, 1895 .] 

Companies Act — Act VI of 1882, Section 4 — Illegal association — Business carried on 
for the purpose of gain. 

Persons more than twenty in number paid each a certain sum monthly to a 
stakeholder. The sum total of the subscriptions was then paid over as a loan 
free of interest to one of the subscribers chosen by casting lots, and he was 
thereupon required to execute a bond with a surety obliging him to continue his 
monthly subscriptior*s to the end of the period for which the arrangeinent was 
agreed to hold good — that period being as many months as there were stibscrib- 
ers. The bonds in question were executed in favour of the stakehc^der and the 
subscribers. A suit was brought on one of such bonds to recover the amount 
payable for subscription on account of the period subsequent to its execution. 

♦ Civil Revision Petition No*. 597 of 1894. 
fi) Appeal against Appellate Order No. 18 of 1893 (unreported). 

(2> 18 C. 422. (3) 12 M.454- ^ (4) 13 M. 504 (5) 16 M. 287. 
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HeU that the obligees carried on business which had fot* its object the acqui- 
sition of gain within the meaning of Companies Act, 1882, Section 4, and accord- 
ingly constituted an illegal association and that the suit was not maintainable 
[R.. 29 M 477=16 M.LJ. 385=1 M L,T. 237. 1 MLT. 106; D. 20 M. 68 (71) 

2 M L.T 52 ] 

Petition under Provincial Small Cause Courts Act, IX of 1807, 
Section 25, praying the High Court to revise the decree of [32] K. 
Krishnamachanar, District Munsif of Madura, in small cause suit No. 
809 of 1894 

The facts were stated by the District Munsif ns follows — 

“ Suit to recover Its 40-12-0, being the balance of subscription and 
interest thereon, due in respect of a chit subscribed for by the deceased 
father of the first defendant with the first plaintiff as stakeholder. The 
said subscriber got his prize and was paid the money, on himself and 
the thiid defendant executing the plaint bond as security for the due 
payment of the subscription 

“ The first and second defendants, who are the legal representatives 
of the deceased subscriber, Ruppa Subbayyan, have allowed the suit ex 
parte ” 

The bond above referred to wa& executed by the deceased subscriber 
and defendant No 3 in favour of plaintiff No 1 and the other subscribers 
to an association, the nature of which did not appear from the printed 
records in the case, but was made apparent by the facts admitted at 
the hearing, the effect of which is stated in the judgments on the petition. 
A question was raised befoie the District Munsif as to whether the suit 
was maintainable “ the suit transaction relating to ii company consisting 
of more than twenty subscribers and not registered under the Jndian 
Companies Act ” The District Munsif detei mined this and the other 
questions raised in the suit in favour of the plaintiff and passed a decree 
as prayed. 

Defendant No 3 preferred this petition 
Balaji Rau, for petitioner 

Bhashyam Aifyangar and Gopalasaini Ayyangar, for respondents. 

JUDGMENT 
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Shephard, J — The question is .whether the association formed by 
the plaintiffs and the deceased Subbayyan, not having been icgisitered 
under the Companies Act, was an illegal one If they were associated 
together for the purpose of carrying on a business and had in view the 
acquisition of gam, the action, being brought to enforce a contract made 
for an illegal purpose, clearly cannot be maintained The facts are not 
fully stated in the judgment, but it was admitted before us that the chit- 
fund, or kuri us it is called, in which the deceased Subbayyan and the 
plaintiffs took part, was managed in the following way. Periodically the 
subscribes pay each a certain sum to a stakeholder The sum total of 
their subscriptions is then assigned by casting of lots to one of the sub- 
scribes who is thereupon required to execute a bond \Mth [33] a surety 
obliging him to continue his subscriptions to the end of the period for 
which the arrangement is agreed to hold good The subscriber who at 
any one drawing happens to take the prize enjoys the benefit of the money 
without paying mt^erest — and accordingly an advantage is gained by those 
who gam the prize in the early part of the period as compared with those 
who, having to keep up ^heir subscriptions all the time, do not' receive 
anything until towards the end of the period. (See KanKikshi AeJ^ari v. 
Appavu Pillai (1) — also Logan’s Mala]^ar Distiict Manual, page 172, and 

(i) I M.HCR 448. 
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f mt as to analogous institutions in China, Simcox’s Primitive Civilisation, 

* It can hardly he doubted tliat persons associated together in this 
AWl^- carry on a business. It is true that they have no 

llATM business relations with persons outside their circle as in oases when a trade 
Civil. carried on; there is no subsisting fund with which such business could 
" be carried on. But money-lending is a business, and here upon each 

If M. draNving of lots there is a loan of the common fund made by ninety •nine 
j|«$’ members of the association to the hundredth. The point taken by Mr. 
M. L.i« Bhashyam Ayyangar was that business was not carried on for the purpose 
of gain either to the association or to the individual members of it. It 
was suggested that the real object which subscribers to a chit-fund have 
in view is, not the chance of an early drawing of the lot, but the securing 
of a safe deposit for saving and the consequent inducement to save money. 
It is possible that the idea of enforced economy may weigh with those 
who contribute to a fund, but I am unable to believe that the chance of gain 
by the securing of a loan on easy teiins is not also an object which contribu- 
tors have in view\ Mr. Bhashyam Ayyangar’s argument w'as the same as 
that used in Shaw v. Benson (1). The object of the society in that case was 
first to advance money to shareholders to enable them to build or purchase 
houses, and secondly to lend money to shareholders on approved personal 
security. Interest w'as charged on the monevs so advanced and the 
business was so conducted that at the end of the period for which it was 
intended to go on, the members who had not borrowed would pay f84 on 
each f 100 share, whereas the members who had boiTowed from the begin- 
ning would pay fll9. In that case, therefore, it was rather the lenders 
m. tlian the borrowers who acquired gain. It was argued that the object 
of the society being the encouragement of saving, all members received 
equal advantage,' there was therefore no acquisition of gain. But it was 
held that at any rate for the lending members there w as a gain and therefore 
the society was an illegal one. In that case, as it seems to me, the conten- 
tion that the encouragement of saving was the object of the association was 
more entitled to weight than it is in the present case in wdiieh all the 
subscribers must at the outset have had in contemplation the borrowing 
of the fund. 

The case of Kraal v. Whi/tnpcr (2) was cited on the plaintiffs’ behalf. 
The decision, which turns on the particular conditions of the society in 
question, a society established on the mutual principle for the maintenance 
of widows and children, appears to me to have no bearing on the present 
case. The cases in which the object is to make some of the members to 
acquire gain by their dealings with the rest are expressly distinguished in 
the judgment. The present case, in my opinion, belongs to that class and, 
acting on the principle enunciated in the English cases that the Act should 
be carried out without a too minute or hypercritical consideration of its 
terms, {In re Padsiow Total Loss and (Collision Assurance Association (3) 
I think we are bound to hold that the association w'as an illegal one and 
that therefore the decree should be reversed and the suit dismissed. I 
would make no order as to costs. 

Best, Jr — I concur. The ol>ject of the association was thc^ business 
of money-lending — the member to wdiom the loan was to be given being 
decided by drawing lots. These lots were drawn once a month, when 
also were due the monthly subscriptions of each of the members — and the 

(i) II QB.D. 563 (570). (2) 17 C 7^ («08)., (3), 20 Ch. U 137 (145). 
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whole amount of the month’s subscriptions was paid over to the drawer 
of the loan for that month, on his executing a bond (with a surety) for 
hiB continuing to subscnbe during the remaining months for which the 
kun was established the whole pumber of months of its existence 
being equal to the number of subscribers, so that each subset iber should 
have a month in which he must be the diawer of the loan Those who 
drew the loan in the eailier months were decidedly gainers, as they 
at once got the money on condition of repaying the por-[88]tion of it 
merely in excess of theia theretofore paid subscriptions by punctual 
^payment of future subscriptions — no inter esb being charged except 
on such subscriptions as should not be paid as they fell due The 
hope of gam by drawing an early prize is no doubt the motive which 
induces persons to become subscribers to these kuris — and such gain is 
sufficient to bring the associations within the scope of the Companies Act, 
Cf. Shaw V. Benson (1) and In re Padatow Total Loas and ColUaion Aaau- 
ranee Aaaoctation (2) Kraal v. Whymper (3) is distinguishable, as point- 
ed out in that case itself, from a case in which the object of the business 
is to enable some of the members to acquire gam by their dealings 
“ with the rest,” which is a not inapt desciiption of the object of the 
association now m question 

The bond A on which the suit was biought is executed not only to 
the hrst plaintiff as stakeholder, but to him and the subscribers to the 
kun 

It IS, therefor®, a contract to pay money according to the rules of an 
association illegal for want of registration under Section 4 of the Com- 
panies Act (V^I of 1882) 

I concur in dismissing the suit without an}^ older as to costs 


19 M. 35. 

ORIGINAL CIVIL. 

Btiorv Mr. J native Subraniania Ayyar. 

Thwammal {Plaintiff) v Annamxlm Mldali and another 
{Dvfendante) * [11th October, 1805 ] 

Hindu nlieritance — SiridhanafU^Sistcr-tn-lau}. 

A childless Hindu widow, who had been predeceased by her parents, died, 
leaving stridhanam property Her brother’s widow claimed to be entitled to 
inherit that property and sued to enforce her claim 

Held, that, whether the marriages of the deceased and her mother respectively 
had taken place in a superior or an inferior form, the plaintiff was not entitled 
to inherit the stridhanam property in question 

[R., 32 M 512= 3 Ind Cls 541=19 MLJ. rA6 (661)=6 AFLT 183; 16 Ind Cas 
939=23 MLJ 518 (519)=12 MLT 499 (1912) MWN 1166 (1167), 16 M 
LJ 550 (551)] 

. .13«] Suit for possession of certain property the stridhanam of one 
Seshammal, deceased, to which the plaintiff claimed to be entitled under 
the law of inheritance Seshammal had died, leaving no children or parents 
and the plaintiff was her brother’s widow. It was pleaded, inter alia, that 
the plaintiff was not entitled to inherit under the Hindu law The first 
issue related to this plea and that alone was tried 

^Civil Suit No io8 of 1895. 

(i) 11 Q.BD 563 (570) (2) 20 Ch V. 137 (145) (3) 17 C. 786 (808) 
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Mr. JB. F. Orant, for plaintiff. 

Balaii Bau and Desikach^ariafy for defendant No. 1. 

Bunaara Ayyar, for defendant No. 2. 

JUDGMENT. 

V application of the defendants the first issue, which is one of 

law, was argued under Section 146 of the Code of Civil Procedure. It 
19 85* raises the question whether the plaintiff is, as alleged in the plaint, heir to 
the stridhanam of the late Seshammal, a married woman. 

According to the rules of law applicable to the devolution of the' 
stridhanam of a married woman, the property passes in the first place to 
the lineal descendants, if she left any, in an order to which it is 
unnecessary here to refer. The course of descent in default of descendants 
varies according to the form in which the deceased was married. If the 
marriage was in one of the four approved or superior forms, the husband, 
if he survives, takes the inheritance and in default those who would be 
his heirs. But if the marriage was in one of the four unapproved or 
inferior forms, the deceased’s mother succeeds, and if there is no mother, 
the father. Failing the parents the heirs of the father and in default those 
of the mother inherit (Mitaksjiara, Chapter II, Section XI; Stokes’ Hindu 
Law Book, page 461). 

Now the allegation in the plaint relevant to the present question are 
that Seshammal died, leaving no lineal descendants nor husband nor 
mother nor father, and that the plaintiff is the widow of Seshinmal’s 
brother, who predeceased his sister. As to the form, however, in which 
Seshammal was married the plaint is silent. The law presumes under 
the circumstances that the marriage was in one of the approved forms 
(Mayne’s Hindu Law% 5th edition, paragraph 80) and in this view of the 
matter the plaintiff has to show that she is heir to Sesliammal’s husband. 
The learned counsel for the plaintiff scarcely ventured to assert that a 
person in the position of the plaintiff can be heir to her sister-in-law’s 
husband. No authority was cited in favour of that proposition [37] and 
none, I believe, can be found to support it. A man’s wife’s brother’s 
widow belongs to none of the three well-known classes of relations who 
are heirs to him. She is neither a sapinda nor samanodaka nor a bandhu 
of that man, and so far as the law of inheritance goes there seems to be 
no difference between her and a complete stranger. It is thus perfectly 
clear that, on the hypothesis that Seshammal ’s marriage was in one of 
the superior forms, the plaintiff’s claim must fail. 

The case, however, has to be considered with reference to the other 
hypothesis also, viz,, the marriage was in an inferior form. It is true, 
as observed before, that the presumption is against that hypothesis. But 
that is a rebuttable presumption, and, as no evidence has been taken, 1 
think the plaintiff is entitled to ask for a determination of the question on 
the supposition that she will be able to adduce evidence to rebut that 
presumption. In this view the question is, is the plaintiff heir to Sesham- 
mal ’s mother or father? It is convenient to take first the latter part of 
the question. 0^ behalf of the plaintiff certain passages in Kntti Ammal V. 
Badakfistna Aiyan (1) and Lakshmanarnmal v. lUruvengada (2) were 
relied upon. Assuming those cases to be among the authorities for the 
proposition that bandhus need not neccssarilj be male relations, I fail to 
see how they afford any support to the claim of the plaintiff, since to 
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enable her to come in as a bandhu of Seshammars father, his gotra and 
that of the plaintiff must be different, whereas the contrary is the case 
here. By her marriage she passed into his gotra; and if she is entitled at 
all, it can only be as one of his sagotra sapindas. But, unlike under the 
Mayukha, a female sagotra sapiiida of Seshammal’s father in the position 
of the plaintiff is not an heir to him in this Presidency. {Balamma v 
Pullayya (1) ); see as to daughier-in-law, specially, Mayne’s Hindu Law, 
Sth edition, paragiaph 488, and Dr Jolly’s Lectures on Hindu law at page 
199). The next question is, is the plaintiff heir to Seshammal’s mother? 
The answer to this also must be in the negative For if Seshammal’s 
mother’s marriage was in an approved form, on the hypothesis that she 
died an ‘issueless widow, (on which hypothesis alone the plaintiff can 
claim), the mother’s heir would be her husband’s, t e., Seshammal’s father’s 
heir. And [38] I have already shown that the plaintiff is not his heir 
But even supposing Seshammars mother was married in an inferior form 
— Bandam Settah v Bandam Maha Lahshrny (2), wherein it was broadly 
laid down that under the Hindu law a daughter-in-law is not an heir to 
her mother-in-law, is a direct authority against the plaintiff 

I must, therefore, hold that in no point of view the plaintiff’s claim, 
that she is entitled to Seshammal’s stndhanani, is sustainable And 
finding the first issue against her I dismiss the suit with costs 
Branson d; Branson, attorneys for plaintiff 
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APPELLATE CIVIL. 

Before Mr Justice Baiker and Mr Justice Subiamunut Ayijar 


Ka.vakayya (Plaintiff 'No. 2), Appellant v NAitASiMiiULU 
and otiiehs (Defendants), Respondents * [2()th and 29(h August, 1806 ] 

Party — Wall — Erection on the loall by one tenant in connnon — Injunction at suit of 
Other co-tenant 

One of two tenants in common of a party-\\all raised the height of the wall 
with a Mew to building a superstructure on his own tenement. The other tenant 
in common, who haa not consented to the altciation in the wall, but had 
suffered no inconvenience therefrom, now sued to enforce the removal of the 
newly-erected portion 

Heht, that the plaintiff was entitled to the relief sought 
[R., 33 PR 1901=71 PLR 1901 ; 1 SLR ()6] 

Second appeal against the decree of N Saminadha Ayyar, Subordi- 
nate Judge of Yizagapatam, m appeal suit No 40 of 1893, affiiming the 
decree of A L Narasimham, District Munsif of Vizianagaram, in original 
suit No. 86 of 1892 

The plaintiffs an3 defendants weie tenants in common of a party-wall 
The defendants, without the consent of the plaintiffs, intending to build a 
superstructure on their tenement, raised the [39] height of the party-wall. 
This suit was brought to compel the removal of the newly-erected part of 
the wall. 

The District Munsif dismissed the suit, and Ins decree was affirmed On 
appeal by the Subordinate Jftdge who held that the defendants had ** every 

♦ Second Appeal No 865 of i8i>4 

(i) M 168 , ^ M.H.CR. 180. 
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right to use the wall for lawful purposes without inconvenience or injury 
“ to the co-owner, and this is exactly wdiat they have done.'* 

Plaintiff Nb. 2 preferred this second appeal. 

Ramachandra Rau Saheb, for appellant. 

Mr. M. O. Parthamradhi Ayyangar and Parthasaradhi Ayyangar, 
fbr respondents. 

JUDGMENT. 

Pabk£R, J. — The fiiiidinc is that the wall in dispute is a party-wall, 
belonging to plaintiffs and defendants as tenants-in-common. It is also 
found that the agreement A has no reference to the plaint-walh 

The plaint asks that the part of the wall newly raised by the defend- 
ants shall be removed, and on the authority of Watson v. Gray (1), I am 
of opinion that plaintiffs are entitled to the relief asked for. It is true that 
the refusal of plaintiffs to give the required peiTnission may be ill-natured 
and that the raising of the wall will not really harm them; but, at the 
same time, the altered wall is no longer the same wall and the newly 
erected portion will not be a common or party wall. The erection of it 
might give rise to inconvenience and quai-rels. 

I would give second plaintiff a decree for removing the portion of the 
wall newly raised, but as both parties have set up false pleas, I would 
direct that each pay his own costs throughout. 

SuBRAMANiA Ayyar, J. — I was at first inclined to hold that the 
sound view to take with reference to the point at issue was that adopted 
in Broohes v. Curtis (2). There the Court of Appeal of New York 
observe: — “The fairer view^ and the one generally adopted in legislative 
“ provisions on the subject in this and other countries is to treat a party- 
“ wall as a structure for the common benefit and convenience of both of 
“ the tenements which it separates, and to permit either party to make 
“ any use of it which he may require either by deepening the found- 
“ ation, or increasing the height, so far as it cun be done without injury 
“ to the other. The [ 40 ] part> making tlie change, when not required 
“ for pui’poses of repair, is absolutely responsible for any damage which it 
“ occasions; but in so far as he can use the wnW in the improvement of his 
“ owm property without injury to the wall or the adjoining property, there 
“ is no good reason w;hy he sliould not be permitted to do so.” On further 
consideration, however, I have amved at the conclusion that the better rule 
to lay down is the simpler one enunciated in Watson v. Gray (1) since it 
will compel such of the owners of party- walls as are desirous of adding to, 
or other^vi8e materially interfering with, the common property to obtain b^r 
forehand the consent of the others interested in it to the change being 
effected, and consequently is the one loss likely to lead to disputes among 
joint holders of party-walls. I agree, therefore, wdth my learned colleague 
in giving a decree to the appellant as proposed. 


(i) L.R 14 Ch. D. 192. 


(2) Gi^y*s Cases on property, Vol. IT, pp. 225 226. 
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APPELLATE CIVIL— FULL BEN(^H 

Before 8n A'fliur J H CoIJinii, Kt , Chiff Juetifr, Mr Justice 
Purler uiul Mr. Justice Shephard 
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Nov. 1. 

Full 

Bench 


Vallabha Valiya Bajaii (Counter-petitioner), Appellant v 
Vedapi'Ratti (Petitioner), Bespondent * [6th 7th August, 

6tli September, ‘24th October and Ist November, 1896.] 


If Oft Of 
M. 


7 ranifer of Property Act — Act IV of 1882, Sections 87, 89. 92, 93 

A mortgagor who has made default in payment of tne mortgage money with- 
in the time limited by the decree in a suit for redemption is not entitled to 
apply for execution of the decree after the time limited. 


IDUi, 3 Bur LT 134=8 Ind Cas 961=5 LBR 219 (220), Not F, 21 MLJ 941 
(943)=10 MLT 422=0911) 2 MWN 323; F., 35 C 683=9 CLJ 1 =12 
C WN 628, R, 24 A 44 (65) (F.B.); 25 C 703 (706) , 36 C 122 (129)=8 C L 
1 547=13 CWN 36 (N); 25 M 244 (2.56) (F.B.); 25 M 300 (309) (F.B.)! 
27 M 40 (41), .Vi M. 29 035)= 11 Ind Ca-, 868=10 MLT 183; 1 AL.J 300, 

7 AL f 953 (954)=7 Ind Cas .50, 21 AWN 194; 2 NLR 137 (143), 5 O. 
C 82 (84). Coni.. 31 M 35-t (360)=18 MLJ 259=3 MLT. 281, D, 3 Bom, 
L R 667 (669) ; 5 M L T. 76 (78) ] 

Second appeal against the order of II S- Denson, District Judge of 
South Malabar, on civil miscellaneous appeal No 122 of 1893, reversing 
the order of E K Krishnan, Suboidinate Judge of Palghat, made on 
miscellaneous petition No 706 of 1893 in the matter of original suit No 3 
of 1889. 

The plaintiff sued to redeem a kanom, and a decree was passed 
directing that the mortgage premises be delivered to him on his 
payment of the mortgage mopev to defendant No. 31 within six 
r«] months of the final decree, and providing that in default of payment 
the property be sold The money was not paid within the presciibed 
period, but 25 days after it had expired the plaintiff paid the amount into 
Court and got possession of the property Defendant No 31 refused to 
receive the money, and now prayed that the propel ty should be restored 
to her on the ground that the plaintiff was not entitled to execute the 
decree after the expiry of the period limited thereby. 

The Subordinate Judge rejected the petition with reference to the 
ruling in Kanara Kump v Govinda Knrup (1), and he directed that the 
property should remain with the plaintiff. On appeal the District Judge 
reversed the order of the Subordinate Judge w^itli reference to the ruling in 
Elayadath v. Krifthnan (2) 

The plaintiff preferred this second appeal. 

Sankaran Nayar, for appellant. 

Sundara Ayyar, for respondent ^ 

The second appeal came on for hearing before Spiephapd and Best 
JJ., who made the following order of reference to the Full Bench,- 

ORDER OF REFERENCE TO THE FULL BENCH 

The decree in this case directs that, upon the plaintiff paying a certain 
sum into Court on or before a certain day, the defendants shall deliver up 
the mortgaged property to the plaintiff, and that, if such payment is not 
made on or before the said date, the said property b e sold The money 

* Appeal against Appellate Order No 32 of 1894 

(2) 13 M 267. 


(1) 16 M 214 
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gig was not paid within the time limited, but it was paid into Court a few days 
Nov* 1. afterwards and the property was put into the possession of the plaintiff. 

‘ The defendant thereupon, refusing to receive the money, applied for res- 

Full ^oration of the property on the ground that it was no longer open to the 
*B£NCH. after the expiration of tlie time limited, to apply for execution 

* of the decree. The District Judge on appeal ruled in favour of the defendant 

10 M. authority of the decision in Elayadath v. Krishna (1), by which he 

held that the case was governed. In the case cited the point decided was 
that a plaintiff, haVfcg a decree similar to that now before us, but not con- 
taining any direction for sale, could not be allowed to execute it after the 
expiration of the time limited. This decision is, in our opinion, open to grave 
doubt, and, as there are other decisions in conflict with it and the question 
is of some [42] importance, w^e think it right to refer it to a Full Bench. 
The other decisions to which we refer are to be found in Ramunni v. 
Brahma Dattan (2), Kanara Kurup v« Govinda Kurup (3) and an unreported 
case. In Calcutta also the High Court has taken the view favourable to the 
deeree^holder — see cases cited in AjtnJhia Pershad v. Baldeo Singh (4). 

On principle, as it appears to us, these , decisions are right. In the 
terms of the decree itself there are no words indicating a forfeiture of the 
mortgagor’s right on default being made by him in payment within the 
the fixed period. It is for his benefit that the term for payment is 
introduced. On default the mortgagee is at liberty to apply for an order 
for sale. To allow him, by remaining passive after default made, to retain 
possession notwithstanding an offer of the mortgagor to redeem, is practi- 
cally to hold that upon default made he becomes absolute proprietor. The 
mortgagee is thus placed in a higher position than he would be if there were 
in the decree a direction for foreclosure on default, for in that case clearly 
the direction would need to be carried into effect by an order under Section 
98 of the Transfer of Property Act, and until that was done the right of the 
mortgagee would not become absolute. On the other hand according to the 
construction placed upon the decree and upon the Act in the judgment in 
Kanara Kurup v. Govinda Kurup (3) the mortgagee is placed in such a 
position that, while he can always recover his money by insisting on a 
sale, he cannot gain more than the money due to him by remaining pas- 
sive and not applying for a sale. We desire to adopt the reasoning used 
by Muttusami Ayyar, J. in Kanara Kurup v. Govinda Kurup (3). As it 
must be admitted that the mortgagor may, on the mortgagee applying 
for an order for sale, come in and ask for time or offer to redeem even at 
the last moment before the sale is concluded, may he not anticipate the 
action of tlie mortgagee and offer to redeem before a sale is threatened? 

The question we have to refer is, whether, after the expiration of the 
time mentioned in the decree and before any order for sale, the mortgagor 
is precluded from redeeming the property? 

The case then came on for hearing before the Full Bench. 

Mr. K. Brown and Sankaran Nayar, for appellant. 

[48] The Advocate- General (Hon. Mr. Spring Branson) and Sundara 
Ayyar, for respondent. 

JUDGMENT. 

Collins, C.J. — ^The question referred to a Full Bench by Shephard 
and Best, JJ. is, “ whether, after the time mentioned in the decree and 
before any order for sale, the mortgagor is precluded from redeeming the 

(i) 13 M, 267 (2) 15 M, 366 (370). (3) 16 M, 214 (4) 21 C. 818 (824). 
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property? ' The decree in question directs that, upon the plamtifE (the 
mortgagor) paying a oei-tain sum into Couit on or before a day certain, 
the defendants (the mortgagees) shall deliver up the mortgaged property to 
the plaintiff and “ that, it such payment be not made on or before the said 
date, the said property be sold ” The money was not paid within the time 
hmited, but it, was paid into Court after that date and the property was 
put in possession of the plaintiff under the decree. The mortgagee refused 
to receive the money, and applied for restoration of the property on the 
ground that it was no longer open to the plaintiff, after the expiration, of the 
time lin^ited, to apply for execution of the decree. The District Judge ruled 
in favour of the mortgagee on the authority of Elayadaih v Knahna (1). 

I am of opinion that the District Judge was right and that the 
decision in Elayadaih v Ki'^ahna (1) is good law The Judges in that 
case (Muttuasami Ayyar and Parker, JJ ,) held that the application by 
the mortgagor for permission to pay after the expiration of the period 
fixed in the decree docs not fall under the proviso of Bection 93 of the 
Transfer of Property Act There was no applieatioii by the mortgagee 
for foreclosing tho right of redemption Sections 92 and 93, Transfer 
of Propei*ty Act, must be read together, and the proviso of the latter 
Section has no application when the mortgagee does not apply for fore- 
closure or when the original decree does not contain the last clause 
mentioned in Section 92 The case of Ramunni v Brahma Dattan (2) is 
not in conflict with Elayadaih v Krishna (1). In Ramunni V Brahma 
Dattan (2) the jenmi land in Malabar sued in 1886 to redeem a 
kanom of 1849 and obtained a decree which merely directed the 
surrender of the land to the plaintiff on payment of a ceitain sum 
within three months from date of decree The decree remained unexe- 
cuted, the money not having been paid The jenmi brought another 
suit to redeem the same kanom, and the Court held the slut was not barred 
by the former decree The question was referred awing to the observations 
[li] of Muttusami Ayyar, J in Kanara Kurup v Oovinda Kurup (3) 
but it is to be observed that, althohgh both Judges (MuttDsami Ayyar 
and Best, JJ,) were of opinion that the order appealed against could not 
be supported, they differed m their reasons — Best, J holding that, as the 
defendants (the mortgagees) had accepted the amount tendered by the 
plaintiff, the defendants must be held to have waived their right to object 
to the same as paid out of time Muttusami Ayyar, J apparently 
overlooked the decision in Elayadaih Krishna (1), and m his judgment 
observed that, the mortgagee never having obtained an order for sale under 
Section 93 of the Transfer of Property Act, the mortgagor's right of re- 
demption never became extinct and the necessity for the sale was obviated 
by payment before any order was made under Section 93. I do not think 
that was the question the learned Judge had to decide. The point in 
dispute was, whether the plaintiff, who had made default in payment of 
the money within the time fixed by the decree, had a light to apply for 
execution of that decree after the tii^e hmited, and I am clearly of opinion 
that he had no such right in execution The cases cited in the Calcutta 
reports do not appear tp me have a material bearing on the point m 
question, and the Bombay decisions appear to support the decision in 
Elayadah v Krishna (1). 

I answer the question referred in the affirmative so far as it relates 
to the execution of the decree It appears to me that the terms of the 
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reference are somewhat too wide, as the defendant's only contention’ in 
the case was that it was not open to the plaintiff after the time limited to 
apply for execution of the decree, and that question I have decided in 
favour of the defendant. 

PanKBR, J.~**The question referred to the J'ull Bench is ^diether, 
after the expiration of the time mentioned in the decree and befowr any 
order for sale, the mortgagor is precluded from redeeming the propeirty. 

In the case which gave rise to the reference the decree directed that, 
upon the mortgagor (plaintiff) paying a certain sum into Court on or be- 
fore a certain day, defendants should deliver up the mortgaged property 
to plaintiff, and that if such payment were hot made on or before the 
said date, the property be sold. The money was not paid within the 
time Umited, but it was paid [M] on a later date and the Court put 
plaintiff into possession. The mortgagee refused to receive the money 
and applied for restoration on the ground that it was no longer open to 
plaintiff after the expiration of the time limited to apply fcM* execution of 
the decree. The District Judge decided in defendants’ favour on the 
strength of the ruling in Elayadafh v. Krithna (1). The learned Judges 
who made this reference to the Full Bench consider that this ruling is 
in conflict with the cases in Ramunni v. Brahma Dattan (2) and Kanara 
Kurup v. Oovind Kurup (3), and also refer to Ajudhia Peruhad v. Baldeo 
Singh (4) which later decisions, they state, they would prefer to follow. 

Elayadata v. Knahna (1) Manavihraman v. Vnniappan (5), Ramunni 
V. Brahma Dattan (2), Kanara Kurup w Oovind Kurup (3), Ramaaami 
V. Sami (6), Poreah Nath Mojumdar v. Ramjodu Mojumdar (7), Ajudhia 
Perahad v. Baldeo Singh (4), Mahant lahwargar v. Chudaaama Manabhai 

(8) and Patloji v. Ganu (9) were referred to in the argument. It will be 
observed that both the Calcutta cases were suits by the mortgagee, whereas 
all the Madras and Bombay cases were, like the present, suits by the 
mortgagor. It does not appear to me that the Calcutta cases have any 
application. The first Poreah Nath Mojumdar v. Ramjodu Mojumdar 
(7) was a fcffecloeure action in which plaintiff got possession without taking 
the proceedings prescribed by Section 87 of the Transfer of Property Act. 
It was held that as he had not done so it was still open to the mortgagor 
(defendant) to redeem. In the second case Ajudhia Perahad v. Baldeo 
Singh (4) it was held that an application by plaintiff (mortgagee) for sale 
under Section M did not require to be in the form prescribed in Section 
235, Code of Civil Procedure, and was of the nature of an application for 
a decree absolute. 

The Bombay cases are in accord with; Elayadath v. Kriahna (1) and 
Manavihraman v. Vnniappan (5). In the* former (Mahant lahwargar v. 
Chudaaama Manabhai (8) ) it was held that^ the Court in execution cquld 
not extend the time fixed by the deqree, and in the latter Patloji v. Oanu 

(9) that the tjime ran from the date of the original decree. In the latter 
case the decree directed that, if [«] the money be not paid within the 
time limited, the plaintiff (mortgagor) should he for ever foreclosed. 

^ Passing to the Madras cases, it does not appear to me that t he 
decision in Ramunni v. Brahma Lfattan (2) is in conflict with Elayadath 
V. Knahna (1). The former case Ramunni v. Brahma Dattan (2) was 
one of a second suit for redemption by the plaintitf (mortgagor). The 
first suit had rem ained unexecuted since plaib.tiff had not paid the money 

V.i \i ‘A- ^ '.5 S- ^ Si! « ( 4 ) C 8.8 ( 8 «)— 
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within the time limited The decree contained no declaration as to foie- 
olbeure or sale It was held that, though the first decree could not be 
executed, the relation o-f mortgagor and mortgagee still continued to 
subsist until it was terminated either by foreclosure or sale, and hence 
that a second suit for redemption would he This decision is not incon- 
sistent with Klayadiith v Knshna (1), whiidi simply held that a decree 
could not be executed after expiration of the time limited, or with Rama- 
sami V Sami (2), where it was held that no second suit would he since 
that first decree directed that, if the money be not paid within the tune 
limited, redemption should be barred 

It is how’^ever difficult to reconcile the decision in Kanara Kurup v 
Oovinda Kurup (3) with the eaiher decisions In that case the mort- 
gagor (plaintiff) obtained a decree for redemption on 16th March 1R89 by 
which SIX months’ time was given for the payment of the sum fixed The 
Appellate Court simply confirmed the original decree in June 1090, but 
the appellate decree gave no extension of time for the payment of the 
money notwithstanding that an application foi further time had been 
made by the plaintiff in an execution petition put m in February 1090 
This petition had, howCA^er, been presented after the time fixed by the 
original decree had expired The Subordinate Judge executed the decree 
on the ground that plaintiff’s right to relief could only be extinguished by 
an order under Section 98 of the Transfer of Property Act It seems to 
me that the order of the Subordinate Judge to execute the decree after it 
was at an end was wrong. See Elayadath v Krishna (1), Mahant Ishwra- 
gar v. Chudasama Manahhai (4), and Patlop v Ganv (fi) On a Letter’s 
Patent Appeal being preferred, the learned Judges upheld the action of 
the Subordinate Judge in executing the decree, but on different griuinds. 
m Best, J was of opinion that as defendants had accepted the money 
they must be held to have w aived their right to obicct to the sum as paid 
out of time, wdiile iSfuTTiTSAMi Ayyar, J , hold that, as the mortgagee 
never obtained any order for sale and as the money was paid before the 
equity of redemption wMis extinct, (he older of the Subordinate Judge w'a® 
right 
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In the case which gave rise to the present iidcience (he morigagee 
has refused to accept the money and (hereforc cannot be said to liave 
waived his right The special ground on which Bkst, J based his decision 
does not apply here With regard to (ho judgment of Mi’TTUsami Ayyar, 
J I can only say with great deferenc'.e tliat I think the learned Judge 
overlooked the decisions in EUiyadath v Krishna (1) and Manavilraman 
v. TJnniappan (6) and mistook the leal question (hat was before him 
In all the remarks that he makes as to tlie scheme of the Transfer of Pro- 
perty Act I entirely agree I also agi’ee that the mortgagor can redeem 
at ai^ time before the right of redemption becomes extinct either under 
the Transfer of Property Act or by the Law^ of Limitation But the 
question under consideration w^as one of procedure, not of substantive 
law, and though the plaintiff could bring a second suit for redemption 
(provided such a suit be not barred), or might pa^ the money into Court 
if defendant applied for sale, I do not see how this right to do either of 
these things can affect the Law of Limitation and enable him to execute a 
redemption decree after the expiration of the time limited. 


(i) 13 M. 267 
(4) 13 B. 106 


(2) 17 M. g 6 . (3) 16 M 214 

(5) 15 B 370. (6) 15 M, 170. 
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The rig] it of applying for sale after the time limited is the right of 
the defendant-mortgagee, and if he does not choose to exercise that right 
he cannot be compelled to do so. He may prefer to remain in possession, 
and may consider that he could not find a better investment for his capital 
if he were paid of!. He may (it is true) be compelled to accept payment 
if the mortgagor pays the money into Court within the time limited or 
succeeds, after the expiration of that time, in a second redemption suit. 
But if he prefers to retain tlio property, he need not apply for sale, and 
he may possibly hope that the right of redemption will become barred 
before the mortgagor is in a position to sue again. 

I find it impossible to reply to the question referred to the Full Bench 
by a simple affirmative or negative. If b^ the question is [M] intended 
‘‘ Is the moi'tgagor precluded from executing the d^ree?” |I would 
answer in the affirmative; but if the question be “Is he precluded from 
redeeming the property the answer seems to be that it all depends upon 
the circumstances of the case. Provided the mortgagor’s right of redemp- 
tion be not extinct he can bring a fresh suit, or he can redeem if the moi’t- 
gagee applies for sale; but he cannot himself apply for execution of the 
decree after the expiration of the time limited. 

I would reply to the referring Bench accordingly. In the case under 
reference it seems to me that the decision of the District Judge was right. 

SiiEPHAED, J. — The question raised by this reference is stated in 
terms larger than the actual case requires. The precise question should 
have been whether, under the circumstances mentioned, the mortgagor is 
precluded from redeeming the property under the decree. This question, 
however, almost necesarily involves the larger question, what remedy in 
open to the mortgagor after the expiration of the time limited by the decree 
for the payment of the mortgage money. That the right of the mortgagor 
still remains, notwithstanding the expiration of the period so fixed, there 
can be no doubt. Whether the decree be made in a suit by the mort- 
gagee or in the mortgagor’s suit for redemption, whether the decree con- 
tains a direction for sale or a direction for foreclosure, it is equally open 
to the mortgagor to come in, on an application being made by the mort- 
gagee either under the 87th or under the 93rd section, and pay the mort- 
gage money into Court. The 93rd section contains an express provision 
indicating that the right of redemption is extinguished only upon the 
passing of an order absolute for foreclosure or a similar order for sale 
under the provisions of the same section. And even after such latter 
order has been passed, there still remains to the mortgagor the right, 
which, under the provisions of the Civil Procedure Code, every judgment- 
debtor has, to prevent the sale by paying money into Court. While it is 
thus clear that the mortgagor, when put on the defensive by a hostile 
application made on the mortgagee’s behalf, has the means of making 
good his right of redemption at any time before the actual sale takes place, 
it has to be seen in what manner he can assert his right against a mort- 
gagee ^^ho remains quiescent and makes no application for an order 
absolute. The 93rd section of the Act, which is supplementary to the 
preceding section and has [49] to be road with it, says: ** if payment 
is made of such amount and of such subsequent costs as are mentioned 
in Section 94, the plaintiff shall, if necessary, be put into possession of 
the mortgaged property.” A like provision is contained in the 87th and 
in the 89th sections, except that in the latter a payment “ on the day 
fixed as aforesaid ” is pre-supposed. Although the language of the other 
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two sections is not so precise, 1 bhmk it is evidently intended that in all 
three cases alike the payment is to be made on the day fixed That being 
so, the mortgagor having lost the opportunity of recovering possession 
under the first paragraph of the 93rd section, must, unless the proviso can 
be called in aid, assert his right of redemption otherwise than under the 
decree The proviso in the 93rd section authorizing the Court upon good 
cause shown to postpone the day fixed for payment is similar to that in 
the 87th Section, but curiously in the 89th section, which is the section 
declaring the course to be taken in the case of a decree for sale, there is 
no such proviso It is quite clear, as was pointed out in Elayadath v. 
Krishna (1) that the proviso cannot be intended to operate except in cases 
where the decree for redemption contains a clause similai to that pre- 
scribed by the lifst paragraph ot the 92nd section Reading the 87th 
section and tlie 93rd section together, I also think that the proviso was 
only intended to come into play when an application has been made by the 
mortgagee for the final order to which he may be entitled That seems to 
have been the opinion of the learned Judges who heard tlie appeal in Elaya- 
dath V. Krishna (1), (see also Mahani Ishitaujat v Chudasama Manahhai 
(2) The point did not arise for decision, because the decree under con- 
sideration stopped sliort with the order for payment of the mortgage money 
within three months and contained no order for sale on default In the 
two oases where it was held that the mortgagor could proceed under the 
decree even after the lapse of the six months, the judgments are not 
founded on the proviso enabling the Court to give time In the Madras 
case Kanara Kurup v Govinda Kiirup (3) MrTTUSAMi Ayyar, J , dwells 
on the circumstance that the mortgagor’s Hght of redemption is not lost 
until the actual sale takes place The learned Judge says the real 
question is “ whether on the expiration of six months the [BO] right of 
redemption becomes extinct under IV of 1882 ” With great deference 
I must say that I do not think that was the real question which he had 
to decide What he had to deteimine w^as w^hether the mortgagor, not 
having applied within the six months, was entitled to an order for the 
delivery of the mortgaged property on payment of the moi-tgage money 
Undoubtedly the mortgagor had not lost liis right of redemption, but it 
did not follow that he was entitled to make it good by an application for 
execution of the decree The possibility of a second suit for redemption 
being brought does not seem to liave been noticed In the Calcutta case 
Poresh Nath Mojumdar v Kam]odu Mo]umdaT (4), the decree had been 
made in a foreclosure suit, and, although after the expiration of the six 
months no order absolute w^as made under the 87th Section, the mort- 
gagee obtained an order and under it got possession The mortgagor 
subsequently brought the money into Court and applied for redemption 
of the property. In this case agairi, as it appears to me, the nght of 
redemption was clearly not lost to the mortgagor. The Court, proceeding 
partly on the English cases, lield that the mortgagor's application ought 
to be allowed A lucid statement of the English practice in foreclosure 
suits IS given by the late Master of the Rolls in Campbell v Holyland 
(5) According to that practice the Court has a discretion to enlarge the 
time for payment. This may be done either on the independent motion 
of the mortgagor, or on the hearing of an application to make the fore- 
closure absolute; Alden v. Foster (6), Jones v Creawich (7) Even after 

(2) 13 B 109 
(5) LR 7 Ch. D i68 
(7) 9 Sim. 307. (347) 
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1595 foreclosure is made absolute, it is only in point of form that the oi^er is 

Nov 1. Court still has a discretion to treat the parties as mortgagor 

1 * and mortgagee. The practice prescribed by the Act so far follows the 

Pull English practice that in a foreclosure or redemption suit there is first an 
Bench, interim order fixing a time for payment, and, secondly, a final order for 

foreclosure absolute. Until this latter is passed under the 87th or 93rd 

t9M*40 section, as the case may be, I do not think the mortgagor’s right of 
(iy|.) redemption is lost; but, except in the provision already mentioned, I 
j do not find anything in the Act to justify the notion that the English 
’ practice as to enlarging the time for payment was intended to be followed. 
In that practice a wide distinction is [ 81 ] made between foreclosure suits 
and redemption suits, applications for enlargement being rarely granted in 
the latter case. See Faulkner v. Bolton (1), where, on (default of payment, 
the V’^ice-Cliancellor refused to allow' the plaintiff to redeem and dismissed 
the bill No sign of such a distinction is to be found in the Act. It 
appears to me that, if the Legislature had intended that the mortgagor 
should be allowed to come in after the day fixed and apply on his own 
motion for enlargement of the time, they would have recognized this 
distinction and framed some rules for the guidance of the Court. It is 
only reasonable to hold that the mortgagor, in seeking to take advantage 
of the decree, should be kept .strictly to its terms, and that on the other 
hand, the mortgagee should not, perhaps many months after the passing 
of the fixed day, be called upon wdthout notice to find a fresh investment 
for his money. 

This view of the law is supported by the series of cases in which it has 
been held in this Court, that a mortgagor, not having prosecuted the decree 
obtained by him in a redemption suit, is at liberty to bring a second suit 
for redemption, for, if these cases are good law, the mortgagor cannot 
complain that ho is w'ithout a remedy. According to those cases Sami 
V. Somsundram (2), Peria^idi v. Angappa (B) and Karuthasami v. Jaganaiha 
(4), Ramunni v. Brahma Datfan (5) and Eaynasami v. Sami (6), the 
mortgagor who has let pass the time for executing his decree is in much 
the same position as a mortgagor in England whose suit has been dis- 
missed for want of prosecution The principle involved in them derives 
a qualified support from the observation of the Judicial Committee in 
Hari Ravji Chiplun Kar v. Shapurji Hormaaji Shet (7) where the case 
in Periandi v. Angappa (3) was cited in argument It seems to me that 
it is too late for us to question those cases. It was pointed out that 
in them the decrees under consideration contained no direction for sale 
or foreclosure, but in my opinion the addition of such a direction, inasmuch 
as it does not by itself extinguish the right of redemption makes no 
difference. Apart fi’om these cases, I should, for the reasons already 
stated, arrive at the same conclusion as to the rights of a mortgagor under 
his decree. If the mortgagor is. [ 82 ] left in this position that he can 
neither proceed upon the decree nor institute another suit, he is after 
all in no worse position than a mortgagor in England whose suit for 
redemption has been dismissed for other reasons than want of prosecution. 
If he 18 in possession, his rights are fully protected under the provisions of 
the Act If the possession is with the mortgagee, the mortgagor has only 
himself to blame if he has not been careful to conform to the terms of' the 
decree for which he himself asked. Where the decree has been made in 
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APPELLATE CIVIL 

Before Mr Justice Best and Mr Justice Subramania Ayijar 


Ambalavana Pandaram (Plaintiff), Appellant v Vaguhan 
AND OTHERS (Defendants), Respondents * [28th March, 1895.] 

Lunitatwn Act — Act XV of 1877 , Schedule If, Article 116 — for rent — Registered 
contract signed by lessee only 

Jii d buil toi rent acci ucd due more than thiee years before the date oi the 
plaint, it appeared that the contract between the landlord and tenant was cum 
prised in a registered document which was signecl only by the latter 
Held, that the suit was not barred by limitation 
[R, 25 M 55=^11 iMLJ 318 (321). 24 L J 54 (59) = 1913 M W N 303 (307), 
Coni., 14 Ind Cas 184=11 '\ 1 L T 276=(1912) M W N 652 (653), D., 30 
M 322=17 M L J 395=2 M L T 270 1 

Second appeal against the decree ot C Gopalan Nayar, Subordinate 
Judge of Madura (East), in appeal suit No 339 ot 1893, leveiBing the 
decree of H, Krislma Jiau, District Munbit of Madura, in original suit 
No 164 of 1892 

[83] Suit a landlord against his tenant for rent. The contract 
between the landlord and tenant ^^cls contained in a registered document 
signed by the latter only The rent had accrued due more than thiee 
years before the institution of the suit 

The District Munsif passed a dcciee for the plaintiff. The Subor- 
dinate Judge on appeal reversed this decree, holding that the suit was 
barred by limitation. 

The plaintiff preferred this second appeal 
Krishnasami Ayijai , for appellant 
Mr Gantz, for respondent 

JUDGMENT 

The only question is whetlier tlie claim foi rent more than three 
years prior to suit is time-barred Plaintiff’s contention is that it is 
not, as the document is registered and therefore Article 116 is applicable, 
the rent being for a penod within six >ear8 prior to the suit. The Sub- 
ordinate Judge has held Ai-ticle 116 to be inapplicable on the authority of 
the decision of Kernan and Brandt, JJ , in Ramasami Chetti v Sokka- 
nada Chetti (1) This decision is, however, not repoited in the authorized 
Law Reports, and is consequently not a binding authority See Act 
XVIII of 1875, Seetioii 3 Were it otluMwvise, wc sliould have felt it our 
duty to have ref (Tied the question lor decision h\ the Full Bench, as we 
are very clearly of opinion tli"at tlie decision refen cd to is erroneous In 

♦Second Appeal No 1337 of i8q 4 
(i) I. M.LJ.^37 


a foreclosure suit as in Poresh Nath Mojnnidai 0 Ranijodu Mojumdar (8) 
it '■must be adhiitted that there may be luoie hardship On that case, 
however, it is not necessary to give an opinion For the reasons stated 
I think that the question whether the inortgagoi is, aftei the day fixed in 
the decree for redemption, precluded trom taking action under his decree, 
must be answered in the affirmative 

[This second appeal having come on for final disposal, the Court delivered 
judgment dismissing it with costs J 


19 M. 52=5 M.LJ. 228. 
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our opinion a contract which has, in fact, been registered is no less a 
“ contract in writing registered ” within the meaning of Article 116, be- 
cause it bears the signature of only one of the parties in the absence of 
any statutory provision requiring the signatures of both parties. 

We are of opinion that the registration in the present case is sufficient 
to bring the present suit within the provisions of Article 116, and conse- 
quently the claim for rent for fasli 1295 and 1296 is not barred* 

We must set aside the decree of the Subordinate Judge, and restore 
that of the District Muiisif. 

Appellant will have his costs in tins Court and in the lower appellate 
Court. 


19 M. 54. 

[B4J APPELLATE CIVIL. 

Before Mi. Justice Shephard and Mr. Justice Best. 


VfiNKATANARASiMHA Naidu {Plaintiff and Petitioner), Appellant v. 
Papammah {Defendant and Counter-Petitioner), Respondent 
[17th September, 1895.] 

Decree, construction of — Application for execution by defendant — Previous orders as 
applied for by defendant — Present objection by plaintiff to continued execution on 
behalf of defendant — ‘ Res judicata.* 

Although a decree does not in terms give a cerlain relief yet if it is construed 
in orders parsed upon it as having given that relief, it is not competent to the 
Court on subsciiuent application to treat those orders as erroneous and put an- 
other construction on the decree 

[F., 20 M. 289 (292); 24 M 683 (684)=11 ML.] 432; R., 14 Ind. Cas 264=24 ML. 
1. 545 (547)=3 SLR 133 (135); D., l7 M.LJ 423 (431); 48 P.R. 1900=1900 
PL.R. (418)1 

AppkaL under Letters Patent, Section 15, against the judgment of 
Davies, J., dismissing an appeal against tlie order of CL T. IMackenzie, 
District Judge of Kistna, in miscellaneous appeal No. 661 of 1891, by 
which an order of C. Kangayya Pantulu on miscellaneous petitions Nos. 
1239 and 1550 of 1891 vnus affirmed. 

Tlie last mentioned petitions were preferred respectively by the plain- 
tiff and defendant in original suit No. 333 of 1877. In that suit the 
plaintiff sued to establish his light to open and keep open the mouth of a 
channel leading to a village in his estate and a decree was passed by 
which it was declared tliat the plaintiff is entitled to take through the 
channel in question the flood water of the Tammileru, but to take none 
of the clear water; that for this purpose he is entitled to extent none 
channel 343 yards from the spot locally known as * ene ’ parallel to the 
“ bank of the river on which the channel is, and to take such measures 
“ as may be necessary for diverting the flood water, but none of the clear 
“ water; that the channel shall not be more than 5 yards 2 feet and 2 
** inches wide at the mouth with a ‘ floor ' sufficiently to prevent clear 
water passing and that the taking of clear water to the injury of the 
Interests of the village of Vengur shall be at his risk.'’ 

♦Letters Patent Appeal No. 31 of 1804. 

% 
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[66] In 1883 and 1886 the plaintiff presented applications for exe- 1895 
eution of the decree by the erection ot the ‘ floor ’ therein referred to, but 

they were not proceeded with. In 1885 the defendant made an application 

with the same object; the plaintiff thereupon objected that it was not Appel- 
competent to the defendant to make the application, but the Court made late 
an Older that the ‘ flooi^’ should be constructed and the plaintiff did not CrVlL’. 

appeal In 1887 on the application of the defendant which was opposed 

by the plaintiff, the Court applied a Commissioner foi the execution of the M. 54. 
decree, and under similar circumstances the Couit in 1890 appointed 
another Commissioner to construct the ‘ flooi ’ in accordance with the 
decree. The plaintiff now applied to stop the work which had been 
begun alleging that the decree was declaratory only and did not determine 
the height of the ‘ floor ’ to be erected 

The District Munsif was of opinion that, although the decree was 
declaratory and not • capable of execution, the orders above referred to 
were binding on him and that the woik should proceed With regard to 
the height of the erection, he pointed out that the suit went on second 
appeal before the High Court by which an order was made for the trial 
of an issue relating to that matter, and that the second appeal was aband- 
oned by the plaintiff before this issue was determined, and he put off 
making an older about that matter pending the leceipt of a report from 
the commissioner 

The Dibtiict Judge on ajipeal concuiied in the opinion that though 
the decree ^^as declaratory rnerelv the plaintiff was not now entitled to 
raise the objection wlindi had been overruled liy the orders of 1885, 1887 
and 1889 against wdncli ho liad not apjiealed 

The jilaintiff pieteircd an appeal against the .ippellate ordi'i* ol Ihe 
District Judge which Crinie on loi healing before Davies, J , who dismis- 
sed it 

The piesent ajipeal was pielerred as above against the judgment of 
Davies, J 

Patiabhnama Ayyat, for appellant 

Knshna^ami Ayyar, foi respondent. 

JUDGMENT 

It appeals that, since the passing of the decree m 1879, no less than 
four applications have been made for execution, and oideis have been 
passed accordingly for the construction of a dam or ‘ flooi ’ as it is termed 
in the decree These orders w'ere passed notwithstanding the opposition 
of the plaintiff and he never appealed 

_ [56] There can be no doubt that, although some of the terms of the 

decree are mseited for the protection of the defendant, it was never intend- 
ed that the defendant should execute it against the plaintiff It is 
argued that the District Munsif had no jurisdiction to order execution of 
the decree and that the previous orders m execution should be disregaided, 
and we aie referred to Kallxa Sinyh v Parasram (1) That was not a 
case in which the execution of a decree w^as immediately in question and 
is therefore distinguishable from the other decisions of the judicial com- 
mittee which were cited. 

Those decisions go to show that although a decree does not in terms 
give a certain relief, vet if it i^ construed in orders passed upon it ns having 
given that relief, it is not competent to the Court f>n a subsequent ap- 
plication to treat those orders as erroneous and put another construction 

^ (l) 22 I.A.%8 

7458 



im 

Sep. 17. 

Appel- 

late 

.Qivis.. 

» M. S4. 


i» Mad. Sf INDIAN DKClSIONS, NEW SERIES [Vol. 

on the decree Mungul Pernhad Dichit v. (higa Kant Lahiri Chowdhry (1; 
Bam Kripal Shahal v. Mmaumai llup Kuari (2) and Bani Bam v. Nan'hu 
Mai (3). 

We think tiiose deciBions are applicable to this case. We must dis- 
miss the appeal with costs. ^ 


19 M. 59. 

APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Best, 


Chakuapani Asaui (Plaintiff), Appellant v. Narasinga Rah 
AND OTHERS (Defendants)^ Respondents.^ [26th July 1895.] 

Ctz^il Courts Act (Madras)— Act III of 1873, Section \2r— Suits I'uliMtion Aft — A(t 
VIl of 1887, Scilwn H—Suif for .share of undivided property 

Persons entitled to a share in certain Irt^nds of a \il!age onl.v part of which 
was held in severally, executed a mortgage of part of the lands due to their 
share The mortgage contained a description of the land comprised therein by 
paimash numbers and admeasurement. The mortgaged property was brought 
to sale in execution of a mortgage decree and was purchased b> the present 
plaintiff. [ 57 ] The plaintiff now sued for the apportionment and possession of 
the share to which he was entitled, and stated the value of the suit to be the 
value of the share claimed by him, vir. , Ks. 1,870, and not that of the entire 
property. The defendants were the mortgagors and the other persons interested 
in the land, their respecU\e shares not having been ascertained and demarcated 
Held, that the suit vva.. within the jurisdiction oi a District Munsif 

[Rm .20 M. 289 ( 2 ^ 2 ), 1.^ Ind. (as 903 ( 9 (m=U M L.T 155 =( 1912 ) MWN 199 
( 200 ) I 

Case stated for the opinion of the High Court under Civil Procedure 
Code, Section 617, b} V. Srinivasacharlu, Subordinate Judge of 
Kumbakonam. 

The case was stated as follows: — 

'‘ This is an appeal against an order of the District IMunsif of Trivalore, 
returning the plaint presented in original suit No. 352 of 1892 to be 
presented to the proper Court. 

The plaintiff is a purchaser ot a share in a small village called 
Kongayanagaram iu the Nannilarn taluk, from the defendants Nos. 15 and 
16 under a conveyance executed to him on tlie 28th March 1887. 

“ The village in question comprises 13 velies and odd of land divided 
into four shares and was long held in two parts, one moietv of two sliares 
(termed periapathi) by the ilefendants Nos. 6 to 9, and the other (termed 
chinnapatlii) by the defendant Nos. 1 to 5. There are also some lands 
termed bamudayam appertaining to all the four pangus or shares, some 
being assessed to levenue and some unassessed. The plaintiff states that 
these remain common and undivided amongst the holders of the four 
shares. . — . — . — . — . — . — . — . The plaintiff find 3 that, though the 
lands appertaining to the entire chinnapathi and comprising 6 velies, 12 
mahs, 40 guliea and 25 cents of nanja, punja and garden land are being 
enjoyed by the shareholders in common, that the patta for some of them 
runs in the name of the second defendant and for othei*8 in the names of 
the defendants Nos. 4 and 5; a nd he thinks ’that tliose falling under the 

♦Referred Case No. 12 of T894. 
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aecoiifl det<*iid. Hit’s .ippcrtain t(» Ins ov^ii and first detcildant’a half- 1896 

ahares, and thosn ontered under iJiu putta uf the defendants Nos 4 and j fuLY 26. 

belong to their half share, and that, foi the sake of convenieinie, all tlie * 

lands were mixed up together and held and enjoved by all of them in Appel- 
common late 

The fifteenth and sixteenth defendants were the decree-holders m CiVIL. 

original suit No. 27 of 1884 on the file of the Subordinate Court of 

Negapatam, they having there sued upon a simple mortgage bond, dated M. 56. 
the 15th May 1882, executed to them by the first defendant and his 
father and secured on a part of the lands due to [88] their share, more 
particularly specified by their paimash numbers and extent as entered 
m the patta of the second defendant The fifteenth and six- 

teenth defendants having attached flic entire lands sf)C(iified in column 4 
of the schedule attached to Ihe jilanit as the piopeity of their 
judgment-debtor, tlie second deteiidani micivened and claimed some of 
them as those which had talieii to his sliaie midei an execailinn had under 
a partition dcciee olitained b) him The> \\eie released and the leniaiuder 
of the lands weie sold and bought b} the aforesaid deciee-holdeis them- 
selves The plaintiff states that the second delendaiit not having sued 
for hiB share of the undivided samuda'tim lands, and not being decreed 
the same, liis share of this propelt^ remained to the defendant No 1 and 
his fathei and passed bj the Court sale to the defendants Nos 15 and 16 
and the plaintiff having now purchased all the pioperties bought by the 
defendants Nos 15 and 16 in the Court auction, he has lodged this suit 
for the recovery of the same He sued for the division of the four shares 
of samiidayam lands also and for allotment tu him of 1^ shares of the 
same 

" For purposes of Court-fee, he stated the value of the lands sued for 
at five times the ordinary revenue payable to Coveinment 

Rs A p 

“ (1) On the nunja, punja and garden lands under Sec- 
tion 7, paragraph 5, Clause (a) of the Court Fees Act, wliicli 
amounted to .‘)06 4 0 

“ (2) On the ]aii nmnaikats due to thiee-tourths sluiie 
of tlie first defendant out of two shares appertaining to the 
chinnapathi portion of the village on its market value under 
clause (d) of ihe same paragraph (5), and this amounted to ;V25 0 0 

“ (3) On the chinnapathi samudavarn lands due to the 
said share on the market value of the same under the same 
provision of law, this amounted to 110 0 0 

*' (4) On the one and a half out of four shaves of the un- 
assessed samuda}am lands, which reinam undivided on then 
market value, and this amounted to L50 0 0 


Total 891 4 0 


*' He sued also for past mesne profits and estimated then amount at 
Rs 078-12-0, and stating that the total of these figures, viz , Rs 1,870, is 
the value for jurisdiction purposes, he instituted the suit in tlu‘ CVuut (4 
the District INlunsif of Tii^ialore 

[89] “ According to the plaintiff all the samudavarn and jari manai- 
kats mentioned in Nos 2 to 4 above lenuiin undivided, those mentioned 
under Nos 2 and 3 among tlie 8hnre-^|olders ol ehinnapathi and those of 
No. 4 among the holders of the lour bhurcs of the entire village. 
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“ Although the naiija, punja and garden lands sued for have been 
described by their painiash numbers and ilie extent due to the three- 
fourths share claimed by tlie plaintiff, it was distinctly stated in paragraph 
16 of the plaint that thc;y formed undivided portions of such numbers: 
and the plaintiff’s share of the same, having regard to good and bad soil, 
has yet to be ascertained.” 

The Subordinate Judge reterred to Vydinaiha v. Subram any a ( 1 ). 
Khansa Bibi v. Syed Abba (2), Nagamma v. Subba ( 3 ), and Bamayya 
V. Subbarayudu ( 4 ), and he stated as the question on which he was 
doubtful whether the case was governed by\ the ruling in Nagamma v. 
Suba ( 3 ), or by that in Bamayya v. Subbarayudu ( 4 ): he stated his own 
conclusion as follows : — 

In 111} opinion, when the suit relates to coparcenary property, 
unless it is one for general partition among all the shareholders, the 
specific and definite slikre claimed must be held to be the subject-matter 
of the suit Jis stated in the Suits Valuation Act and the Act III of 1873 
(The Madras Civil (.’ourts Act) and the value of the same should deter- 
mine the Court’s jurisdiction, and not that set on the wJiole property 
which will, of course, be the value of a suit in which a general partition 
of all the shares may be prayed for 

Bangachariar, for appellant. 

Sundani Ayyar, for respondents. 

JUDGMENT 

In our opinion the Subordinate Judge is right in bis conclusion (see 
also Krihnaaanii v. Ka)ialuiiabai ( 5 ) ) Furlhermore under the 8th section 
of the Suits Valuation Act of 1887 it is clear that tlu* suit is within the 
jurisdiction of the District Munsif. Costs to be costs in the suit. 

19 M. 60=:5 M.L.J. 222. 

[ 60 ] APPELLATE CIVIL. 

Before Mr. Justice Best and Mr. Justice Subra mania Ayyar. 


SoMASUNDAKAM Ayyaii ajJd OTHERS (Plaintiff), Appellants 
V Fischer (Defendant No. 1 ), Bespondents.* [6th March, 1895 .] 
Vendor and purchaser — Covenant by a benamidar-^ovenant for quiet enjoyment. 

Land foimiug part of a /-cmindari was brought to sale in execution of a decret 
and was purchased by a henami for the zemindarni After the zemindarni’s 
death H, her son and supposed heir, together with A, sold the land under a 
conveyance, which contained a joint covenant to remove any hindrance in Ihv 
vendee’s enjoyment of the land. Persons claiming under the lawful successor 
of the deceased zemindarni obtained an ejectment decree against the representa- 
tives of the vendee, then deceased, and they were permitted to retain possession 
only on a payment made to the decree-holders. They now sued A and B for 
the amount of the purchase money paid on the conveyance and the costs 
incurred in the ejectment suit: 

Held, that the plaintiffs were entitled to the decree sought by them against A, 
notwithstanding that he was a henamidar merely.^ 

♦Second Appeal No. 1512 of 1894 

(1) 8 M 235 (2) II M. lAO . (3) 11 M 197 

(4) 13 M. 25. (5) 14 M. 183. 
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Second appeal agamst the decree uf W. Dumergue, District Judge of 
Madura, in appeal suit No 151 uf 1893, affirming the decree of Venkata- 
ranga Ayyai, Subordinate Judge of Maduiu (East), in oiiginal suit No 62 
of 1891. 

In 1874, the father of the plaintiffs obtained a lease lor ten }/eais of 
one -fourth of the village of Sattukudi from the zeinindarni of Sivagangu 
Before the expiry of the lease the property was iiiought to sale in exe- 
cution of a decree against the lessoi , on who!*e behall it was bought in by 
the present defendant No 1 for Us 2,500 Subsequently in 1877 the 
lessee purchased the land for lls 2,000 from delendant No 1 and the sun 
and supposed heir of the lessor then deceased The conveyance contained 
a covenant by the vendors in the following teims — " Should there be 
any hindrance Jii youi enjoying the said premises, we shall settle ^ind 
remove such hindiMncc ” In 1889, persons claiming undei the law- 
ful successor of the lessor obtained an ejectment decree against the 
present plaintiffs, then father having nieanwlnle died Tlie mattei 
was compromised by a payment ol Ks 3,500 to the decree |61J 
holdeis, wdio thereupon entered up satisf.iction ol the decree The 

plaintiffs now sued defendant No 1 and the otlu'r vendor to lecovcr 
with inteiest the purchase money and I he amount ol costs inclined in the 
ejectment suit. The lower Courts held that the fiist defendant, as being a 
benamidar mciely, was not liable to satisfy the plaintiffs’ claim, and a 
decree w^xs jiaased against the othei defendant alone 

The plaintiffs nrefeiied this second appeal 

KrishnuRnrui M/yai, foi appellants 

Mr H G Wnldeibuin, Mr PaUhamuadhi Anyamja^ and Jiangiuhana} 
for respondent 

JUDGMENT 

The only question is as to the liability uf the first defendant lomtly 
with the second defendant, against whom a decree has been given Tlu' 
judgment of flic lower Courts exonerating the first defendant proceeds on 
the ground that he was merely a benamidar as fai as the property sold to 
plaintiffs’ father was concerned 

The leal question is whether, even assunimg the first defendant to 
have been merely a benamidar as to the property, he is not liable on the 
covenant mentioned in C which is in the following words — " Should 
there be any hindrance m your enjoying tlic same, wc shall settle and 
remove sucli hindiance ” Tins is an expiess covenant by both the defend- 
ants, whieli cannot be affected by the beiin/im cliaiacter of the fiist 
defendant who is equally liable thereunder wiili the second 

It 18 contended on behalf of respondent tha( , being a benainidai , there 
was no consideration for the piomisc made by him The consideration w as 
clearly the purchase of the property by the plaintiffs' father 

In this view w^e do not consider it necessary to dwell upon the letter 
A and the proceedings taken by respondent on the promissory note which 
was given in first defendant’s name by plaintiffs’ father for the consider- 
ation amount 

It is next contended that there w^as no breach of covenant, in that 
appellant was not actually evicted, and out attention is called to Howard 
V Maitland (1) The obBel^^atlon8 of the Master of the Rolls in that case 
tend m the opposite direction, for he says — " If anybodv had brought 

(i) II Q.BJ) 695 
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ail action against the plaintiff ' aiiU I’ecovered [62 j judgment, I am not 
prepared to say that that alone might not have boon a disturbance within 
the covenant.’’ 

In the present case a decree was obtained and proceedings taken id 
execution, and it was only on paying a sum of Ks. 8,500 to the decree- 
holder that plaintiffs were allowed to retain possession ot the property. 
There w-as therefore such hindrance as was contemplated in the 
covenant. , 

In allowance of this appeal we modify the decree of the lower Courts 
by making first defendant jointly liable with the second for the amount 
decreed. 

Appellants are entitled to their costs m this Court and in the lower 
appellate Court. 


19 M. 62=S M.L.J. 209. 

APPELLATE CIVIL. 

Before Sir Arthur J H Collins, Kt., Chief Justice and 
Mr. Justice Parker. 


Tholappala CiiARLU (Plaintiff), Ai)i)eUarit v. Venkata 
Charlu and others (Defendants), Respondents.^ 

[18th March, and 25th, and 80th April, 1895.] 

Procedure Code — Act XIV ‘of 1882, Section 11 — Right /g hereditary office of 
guru. 

The plaintiff as Anagundi Raja guru claimed to be entitled, and now sued f a 
r. declaration of his title, to the hereditary office of priest of Samayacharam 
The defendants claimed the office and had collected voluntaiy contributions m 
the character of the holders of such office. The office was not connected with 
any particular temple, no specific pecuniary benefit was attached to it, and iht 
alleged duties of the office were to exercise spiritual and moral supervision o\ci 
l)crsons wearing a certain caste mark in a certain tract of country 
Held, that the suit was not cognizable by a Civil Court. 

[R., 32 A 527 ( 540)=7 A.L T. 529=6 Ind. Cas. 223; 33 M. 67 (70)=3 Ind Cas 9.=^r 
(957)=19 ML.J. 714=6 M.L.T. 290; 12 C.L.J. 74 (78)=6 Ind. Cas. 864 (867), 
17 M.LJ. 421 (422), D.. 2 CLJ 460 (471).] 

Second appeal against the decree of L. Moore, District Judge of 
Bellary, iu appeal suit No, 170 of 1891, reversing the decree of C. Eanga 
Eau, District Munsif of Naraindevarakerry, in original suit No. 38 of 
1889. 

Suit to establish plaintiff’s claim to a hereditary office, the nature of 
which is stated sufficiently for the pui’pose of this report in the judgment 
of the High Couii;. The District Munsif passed a decree for plaintiff, 
which was reversed on appeal by the District [63] Judge on the ground 
that the plaintiff’s claim was not cognizable by a Civil Court. 

The plaintiff preferred this second appeal. 

V. Bhashyam Ayyangar, Pattabhirama Ayyar and Desikachariar, for 
appellant. 

Ramachandra Ran Saheh and Kuppuaami Ayyar, for respondent 
No. 2. . * ’ 

JUDGMEOT. 

The District Judge dismissed the plaintiff’s suit on the ground that 
it was not maintainable. He based his decision on the ground that the 

♦Second Appea’ No. 321 of 1894. 
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suit was analogous to that decided in Suhharm/a Chctti v Venknfanaraau 
Chctti (1), in which it was held that a suit foi a declaration that a person 
was entitled to the exclusive right to the office of a desavi would not he, 
the right of desayi being alleged to bt‘ a right to setilo caste disputes in 
certain villages It is urged upon us in appeal that the light churned by 
plaintiff is a right to an hcreditaiy office, to \\hich titles have been at- 
tached by the foimer iiiling power, that the right of the Anagundi 
Ra]a guru earned with it a monopoly, and that it liad been found by the 
District Miinsif that defendants had been guilty of peisonalion and 
deceit, assuming the hereditary titles of tlie plaintiff, and under such 
false pretences receiving fees, which would otherwise have been paid to 
plaintiff and not to defendants On this state of facts, as found by the 
District Munsif in paragraph 99 of his judgment, it is urged that plaintiff 
m entitled to relief 

It IS, however necessary to refer to the plaint to see the grounds on 
which relief is asked for by the plaintiff himself It is therein stated that 
plaintiff and his ancestors, “ in consequence of their being the priests of 
the Anagundi royal family," have been enjoying hereditaiiH the Samaya- 
charam guru office in respect of the people wearing naniam maik in a 
certain tract of country, that defendants 2 and 3 have been claiming the 
right to this office, using plaintiff’s titles and collecting the fees The 
plaint goes on to pray for a decree to establish plaintiff’s right to the 
priestship of Samayachafam m respect of the namam-weanng people 
living in the places mentioned, and for an injunction to restrain defendants 
fiom interfenng in the said right and collecting the fees, Ac 

It will be observed that the plaint does not ask for anv injunction to 
restrain defendants fi'om assuming plaintiff’s hereditary [04] titles, or 
for damages caused by personation or assumption of such titles. It is 
a suit to establish a claim to an hereditarv office, and the plaintiff alleges 
that the person entitled to hold the office is hereditarv guru for the time 
being of the Anagundi royal familv 

The question then is whether the priestship of Samavacharnm is an 
office for which a suit will he in a Civil Court It is distinguishable 
from most of the eases quoted in that it is not attached to anv particular 
temple nr place; no specific pecuniary benefit is attached to the office, the 
nnl^ emoluments lieing voluntary iHintrihiitions, while the duties of tlie 
office are to exercise spiritual and moral supervision over people who 
weal’ a certain caste mnik in a certain tract of country No such super- 
vision over the members of the caste can be enforced by law, it being 
entirely within the option of each individual member of the caste whether 
he will submit to it or not. Such being the case, the office seems exactly 
analogous to that of a desayi, as to W'hich it was decided iji Svbha- 
raya ChetU v. V enkatanafasu Chetti (1) that a suit would not he. No 
doubt the office of hereditary guru to the Anagundi royal family may be 
an endowed office, and the holder thereof entitled to certain titles and 
distinctions, but the relief sought in the plaint is not on the ground that 
defendants have represented themselves to be the raja’s gurus The 
Distinct Munsif has, it is true, treated it as if such was the claim, but the 
plaint does not ask for any declaration that plaintiff is the raja’s guru, or 
to restrain defendants frona using his titles, but merely for a declaration 
that plaintiff is entitled to tlie Samayaeharam office. It is possible the 

(i) Second Appeal No 200 of i 89 i (unreported) (See 2 MLJ 883). 

740 


1005 

April 

30 . 

Appel- 

late 

Civil. 


19 M- 
62 i 
M.L. J 
209. 



im 

April 

30. 

Appel. 

lXte 

Civil. 


19 M. 
•2»S 

M.L. J. 
209. 


19 Mad. 65. tndian decisions, new series [V^. 

plaintiff might have succeeded had the plaint been framed differently, or 
had it been amended, but there was no issue as to any personation by 
defendants, or as to any fraud in assuming the plaintiff’s titles. 

Under these circumstances we think the District Judge was right in 
holding that the suit is not maintainable, and we must dismiss the second 
appeal, but we make no order as to cost. 


19 M. 05=4 M.LJ. 235. 

[65] APPELLATE CIVIL. 

Before Mr. Juslice Parl:er and Mr. Justice Subramania Ayyar. 


Jambuvayyan {Plaintiff)^ Appellant v. Venkatarayar 
(Defendant), Respondent.^ 

[19th 'August and 3rd September, 1895.] 

Civil Procedure Code — Act XIV of 1882, Section 344 — Insolvent judgment-debtor — 
Decree passed on appeal — Jurisdiction of original Court to make declaration of in- 
solvency. 

A suit for money was dismissed, but on appeal the High Court passed a 
decree for the plaintiff. The judgment-debtor made an application to the 
Court of first instance under Civil Procedure Code, Section 344 to be declared 
an insolvent: 

Held, that the Court had jurisdiction to make the declaration sought for. 

Appeal under Letters Patent, Section 15, against the judgment of 
Muttusami Ayyar, J., dismissing appeal against order No. 42 of 1893, 
which was preferred against an order of C. Venkobachariar, Subordinate 
Judge of Tanjore, on insolvent petition No. 2 of 1890. 

The application in the Subordinate Court was made under Civil 
Procedure Code, Section 344, by the defendant in original suit No. 36 of 
1886 on the file of that Court. This suit had been dismissed by the Sub- 
ordinate Judge, but his decree had been reversed in appeal No. 60 of 1888 
in the High Court, in which a decree was passed for the plaintiff. Objec- 
tions to the application were overruled by the Subordinate Judge, who 
passed an order as prayed. The decree-holder preferred to the High Court 
the appeal, which came on for hearing before Muttusami Ayyar, J., who 
delivered judgment as follows: 

Muttusami Ayyar, J.— It is urged in support of this appeal that the 
jurisdiction of the Subordinate Judge in insolvency matters is limited to 
decrees actually passed by himself and does not extend to decrees passed 
on appeal from his decrees by the Appellate Court, although the suits in 
which they are passed are cognizable by him. In support of this conten- 
tion, reliance is placed on the wording of Section 360 of the Code of Civil 
Procedure. That section is in these terms: — “ The local Government may, 
“ by notification in the official Gazette, invest any Court other than a 
District Court with the powers conferred on District Courts by Sections 
“ 344 to 359 of the [ 66 ] Code of Civil Procedure, and the District Judge 
“ may transfer to any Court situated in his district and so invested, any 
** case instituted under Section 344. A Court so invested may entertain an 
application under Section 344 by any person who has been arrested or 
“ imprisoned, or against Whose property any or^er of attachment has been 
made, in execution of a decree for money passed by that Cdnrt.** The 

♦Letters Patent Appeal No. 49 of 189.^ 
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argument is that tiie words passed by that Coiiit ” are woi'da of limita- 
tion, and do not include deciecs uudei execution if they are passed by 
the Appellate Court in appeal 

By Section 344 plenary jurisdiction is confeircd on District Courts 
subject to the condition piecedcnt that the jiidgrncnt-dcbtov is arrested or 
imprisoned in execution of a decree for money, oi that an order of attach- 
rrtent is made in execution of such decree By the first clause of Section 
360, power is reserved to the local (loveinment to confer on any C.'ourt 
other than a District Court the powers conferred on District ('ouits by 
Sections 344 to 359 These two sections, if nothing more appealed, would 
disclose an intention to enable the local Government to confei co-ordinate 
jurisdiction As Courts othei than District (kuirts mav have limited pecu- 
niary jurisdiction over suits, the words " in any decree passed by that 
Court ” are msei’ted The occasion ^hen the jurisdiction arises is arr-est 
or imprisonment or attachment in execution of a money decree The 
reasonable construction is that the woids “ deciee for rnonev passed by that 
Court ” mean decrees passed bv that Court in suits winch are cognizable 
by it or decrees passed in aiijieal in confirmation, icveisal or modification of 
those decrees For pin poses of execution the deeiee passed by an Appellate 
Court is on the same footing with the dcciees jiassed b\ the oiigmal Coui’t 
itself Whenever there is an appeal, the final deciee capable of execution 
IS the decree passed by the Appellate Court, whether it confirms, modifies 
or reverses the original decree, and if the appellant’s contention were to 
prevail, all deciees from wdiieh appeals aie preferred would cease to be 
decrees passed b\ the original Court for purposes of execution There would 
also be this anornaU A Subordinate Judge would have insolvency jurisdic- 
tion over one defendant wJio did not prefer an appeal, and have no insolven- 
cy jurisdiction over another defendant m the same suit who prefered an 
appeal from his decree At the last hearing when this Court directed 
the District Court to return the appeal preferred to it for presentation to 
the High Court, this objection was not takei^ I [67] dismiss this appeal 
with costs on the ground that the construction which ought to be placed 
on a statute should be such as fairly and leasonably executes tlic intention 
of the legislature where that intention is plain 

The appellant preferred the present appeal iindei Letters Patent, 
Section 15 

Sivasarm Ayijar, for appellant 
Mr Parthasaradhi Ayyangar, for respondent 

JUDGMENT 

Tt IS conceded that if the Subordinate Court had, in the first instance 
decreed in plaintiff’s favour, it would have had jurisdiction to entertain an 
application under Section 344, but it is contended that it is otlierwise, 
since the Subordinate Court dismissed the plaintiff’s claim and the decree 
in his favour was passed by the Appellate Couit 

If this argument be valid, the jurisdiction of the Subordinate Court 
would also be ousted, if the plaintiff had obtained a decree m his favour 
in the first instanc'^, and that decree had subsequently been confirmed on 
appeal, since the decree to be executed would be that of the Appellate Court 
There can be no doubt that the Subordinate Court must execute the 
decree of an Appellate Court, reversing its own, and that in that respect 
it is regarded for all intents and purposes as the Court which passed the 
decree 

We think the order of the learned Judge was right and dismiss this 
appeal with posts. 
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APPELLATE CIVIL. 

Before Mr, Jasiice Shephard and Mr, Justice Best, 


Barrow (Respondent No. 1), Appellant v. Javerchund 
Sett (Appellant) Respondent.^ [17th September, 1895.] 

Ltmitation Act— Act XV of 1877, Section 14, Schedule II, Article ly^Exclusion of 
tune of proceeding bona fide in Court zvithout jurisdiction — Step-in-aid of execu- 
tion — Application for samtion to an agreement to give time to a judgment-debtor. 

On an application made in June i8q 2 for execution of a decree for* the pay- 
ment of a sum of money by instalments passed in 1883 by a Subordinate Court, 
168 ] it appeared that the Sukirdinate Cclurt, after executing it in part, had 
transferred it to the Presidency Court of Small Causes, which proceeded to 
execute it up to J3rd February 1887, and that on a further application made on 
5th iVfarch 1888, it was discovered that the transfer of the decree was a mistake, 
as the amount exceeded Rs 2,000 and the decree was returned to the Sulxirdi- 
nate Court on 5th July 1888. On 26th February 1889 an application was made 
l(' the Subordinate Court to sanction an agreement to gi\e time for the satfs- 
faction of the judgment debt under Ci\il Procedure Code, Section 257 (A) but 
sanction was never given, and on 28tb July 1891 tbe decree-holder applied to 
have the decree transferred to another Court, and in September applie<l for 
execution and realized Rs 250 towards the debt. 

Held by Parker, J., that the time during which the decree was in the Presi- 
dency Court of Small Causes should be deducted in the computation of the 
period of limitation for the present application under Limitation Act, Section 
14 Clause 3. 

Held by Shephard and Be.zt, JJ , that whether or not such deduction should 
be made, the present application was barred by limitation for the reason that 
the ap|»lication on 26th February 1880 was not a step-irt-aid of execution 

Appeal under Letters Patent, Section 15, against the judgment of 
Parker, J., delivered in appeal against order No. 161 of 1892 reversing 
the order of V V. Dellozario, Subordinate Judge of South Malabar, in 
miscellaneous petition No 86 of 1892. 

Application by the assignee of the plaintiff for the execution of the 
degree in original suit No. 89 of 1882 on the fdo of Subordinate Court, 
C'alicut 

The appli(;ation was dismissed liy the Subordinate Judge as being 
barred by limitation under the circumstances set out in the following 
judgment of Parker, J. • — 

PvuKER, J. — Tile decree of which execution is sought was passed on 
8rd Apnl 1888 by the (/alicut Subordinate Court for a sum of Rs. 7,220 
with costs and interest from date of decree till payment, and was made 
payable by monthly instalments of Rs. 60 each. After some execution 
had been had at Calicut, the decree was, on 23rd July 1884, transferred 
for execution to tlie Madras Small Cause Court. Execution was had by 
instalments in Madras and payments, amounting to Rs. 1,050, were made 
up to, 23rd February 1887. On 5th March 1888, a further application 
for execution was made in the Small Cause Court, and it was then dis- 
covered that under the penultimate clause of Section 223, Code of Civil 
Procedure, the decree ought never to have been sent for execution to the 
Small Cause Court at all, since the amount exceeded Rs. 2,000. It was 
accordingly returned for execution to the Calicut Subordinate Court on 
5th July 1888. 

’•‘Letters Patent Appeal No. 52 of 1894. 
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- [89] On 5th February 1889 an arrangement was made by the parties 

at Madras for the discharge of the balance of the decree by monthly 
instalments at a different rate fiom that prescribed by the decree, and a 
petition to enforce this agreement was put in in the Calicut Subordinate 
Court on 28th Februaiy 1889 A notice went on petitioner’s application, 
but the Court never formally sanctioned the arrangement On 28th July 
1891, petitioner applied to have the decree transferred to the Palghat 
Subordinate Court for execution, and it was transferred on 30th July An 
application for execution was made at Palghat on 25th September 1891 
and Rb 250 was realized This last application was made on 20th June, 
1892 and the Subordinate Judge has now held that execution is barred 
The Subordinate Judge bases his order on two grounds — (i) that (the 
present application being to enforce the decree and not the unrecognized 
arrangement of 5th Februaiy 1889) no certain time foi the payment of 
the instalments has been fixed by the decree, and (ii) that as all proceedings 
in the ’Madras Small Cause Court were invalid, they cannot avail to keep 
the decree alive, and' the application of 23rd July 1884 to transfer the 
decree to Madras cannot be regarded as step-in-aid of execution The 
Subordinate Judge held that the decree had become barred on 3rd April 
1887 (1886) 

There can be no doubt that the application of 28rd July 1884 was 
made in good faith and was intended as a step-in-aid of execution The 
mistake was not discovered by the Madras Small Cause Court for nearly 

three years, and the Madras Court received and executed the decree I 

think the cose falls within the puiwiew of Section 14, Clause 3, of the 
Limitation Act, and that the time occupied in executing the decree in 
Madras ought to be deducted See Rajhulluhh Snhni v Joy Kiahen 
Perahad (1) and Kriahnayyar v Venlcayyar (2) 

Against this vie\v' the decision in Chettar v Newal Singh (3) was 

quoted, but that case referred to an application for a kind of relief which 

obviously could not be granted, and does not touch the question of a bona 
fidr mistake in seelnng relief in the wrong Court 

Taking this view, the application of 26th February 1889 was m time, 
since the decree was only returned to the Calicut Subordinate Court on 6bh 
July 1888, and no limitation has arrived since 1889 [ 70 ] Though by some 

informality the arrangement of Februaiy 1089 was not sanctioned, I 
think the application can still be viewed as a step-in -aid of execution of 
the decree 

Further, I do not agree with the Subordinate Judge that it is impos- 
sible to ascertain from the decree the dates on which the instalments are 
to be paid It seems fco me clear they are intended to be paid monthly 
from 3rd April 1883, and this is all th^t is necessary See Kaveri v 
Venlcamma (4) and LakahmihOri Bapiijt Oka v Madhavrav Bapu]i Oka (5) 
The order of the Subordinate Judge must be reversed and execution 
allowed The appellant is entitled bo costs in this appeal 

The judgment-debtor preferred this appeal under Letters Patent, 
Section 15 

Sankarafi Nayyai\ for appellant 
Respondent was not respresented 

JUDGMENT. 

Even if the period duri^jg which the application was pending in the 
Madras Court of Small Causes should be excluded under Section 14 of the 

fi) 20 C 29 (2^ 6 M 8i (1) T2 A 64 Li) 14 M. 396 ( 5 ) 12 B 65 
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Ig95 Limitation Act, the application of 26th February 1889, being one for sanc- 
Sep. 17. tioning the agreement to give time for payment, and not for execution of the 

decree, was clearly not a step-in-aid of execution; the subsequent appli- 

Appel- ^‘dion is, therefore bailed 

LATE must, tlierefore, allow this appeal and restore the order of the 

Civil, Subordinate Judge Under the circumstances, we make no order as to 
costs of this appeal. 

19M. 67. 

19 M. 70. 

APPELLATE CIVIL. 

Before Mr, Juaiice Shi^phard and Mr. Justice Best. 


Saminadha Pillai and others {Defendants Nos. 1 to 4, 7, 8, 11 and 

15), Appellants v. Thangathanni (Plaintiff), Respondent.* 

[20th and 23rd September, 1895.] 

Hindu laixj — Inheritance — Obstructed heritage — Succession per capita — Succession on 
extinction of a dhnded branch of a family. 

On the death, without issue, of a Hindu who was divided from the rest of 
his family, his property passed in succession to his widow and mother on the 
[71] death of the latter, the nearest surviving reversioners were the plaintiff's 
husband and the first defendant’s father, both since deceased and their first 
cousin The plaintiff now claimed a one-third share of the property above 
mentioned as the heiress of her husband who left no issue. It appeared that 
the plaintiff’s husband and his co-reversioners were divided: 

Held, that the plaintiff was entitled to recover. 

Semble. that she would have been entitled to recover even if her husband 
had not been divided from his co- reversioners. 

[Overruled, 25 M 678 (688) (P.C.)nr4 Born. L R. 657=7 C.W N. 1=29 I.A. 156=12 
ML.J. 299=8 Saj J’.C.J. 286,. R., 20 M. 207 (218) ;27 M. 300 (F.B.)=13 
ML.J. 398 (F.B.); 13 CP.L.R 115 (119) ] 

Appeal against the decree of C. Venkobachariar, Subordinate Judge 
of Tanjore, in original suit No. 12 of 1893 

The plaintiff, a Hindu widow’, sued to recover a one-third share of 
properties left by Kolandavelayuda Pillai, who died without issue in 1876. 
The widow and afterwards the mother of the deceased had held the 
properties until the death of the latter, w^hioh took place in June 1885. 
The plaintiff’s case w^as that, at the time of the mother’s death, the 
nearest surviving reversioners to the estate were her husband, since 
deceased and his brother, the father of defendants Nos. 1 and 2, and their 
first cousin Ramasami Pillai. It was admitted that the three persons 
were the giaiidsons of Velayuda Pillai ’s paternal uncle, and that there 
was no coparcenary between Velayuda Pillai and them, that the plaintiff’s 
husband liad died without issue in October 1886 not having secured 
possession of his shaie of the properties. The defendants Nos. 1 and 2 
contended that their father deceased and his brother and cousin were 
undivided, and that they were all members of a joint family and that, 
even if it w'ere not so, the property did not devolve as separate property, 
but jointly, and that the plaintiff was not entitled to the relief sought. 

The Subordinate Judge held tliat the plaintiff’s husband was divided 
from his brother and cousin, and (on the second issue) that whether or 
not they were divided, the property devolved on them as separate property 


♦ Appeals Nos. I2i and 124 of 1894. 
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and (on the third issue) that the plaintiff was entitled to the share of her 1995 
husband which vested in him before his death and accoidingly passed a S£p^ 23, 


decree for the plaintiff 

The defendants preleried this appeal AppEL- 

Mr. Parthasaradhi Ayyangar, for appellants LATE 

Pattabhirarna Ayyar, for respondent CiVIL. 

JUDGMENT 19^70. 


We agree with the conclusions of the Subordinate Judge on the 
second and third issues The question whether the i iilo of survivorsliip 
holds good among a group of heirs who succeed on the extinction of 
a divided branch of the family has [72] not been actually decided in 
this Court. In Gopalasarni v Chinasami (1) the inclination of the Court 
was evidently in favour of the contention that the rule did not apply in the 
case of daughter’s sons succeeding In principle there is no distinction 
between that case and the present In both it is an instance of obstructed 
heritage, the heirs being ascertained at the time ot the death and taking 
jyer capita Since the date of the Madras case the question has been 
considered in Calcutta, and the conclusion arrived at \fas that the rule of 
survivorship does not apply to property tal»n in the ordinary course of 
inheritance as distinguished from property in which persons have an interest 
on birth {Jasoda Koer v Sheo Perahad Smgh (2) — see also NaUnfamln 
Chetti V Mukunda Chetti (3) We think this view is correct To hold 
otherwise would be to recognize as co-parceners with rights of survivoiship 
a group of persons who might be descended fiom different parents and 
might at the same time belong to a larger gioup hfiving anothei and 
distinct family property of theii own 

Apart from this there is the finding, w'hich is amph supported b} 
the evidence that the three heirs — Ramasami, Chockalmgani and the 
plaintiff’s husband — w’ere divided when the propei’tv devolved upon them 


19 M. 72=5 M.LJ. 151 

APPELLATE CIVIL 

Before Mr Justice Shephard and Mr Juniice Bent 


Srinivasa Ayyangar (Petitioner), Appellant v Seetharxmayymi 
AND OTHERS (Respondent a), Reapondenta * [9th October, 1895]. 

Ctvd Procedure Code — Act XIV of 1882, Section 295 — Rateable distribution — Assets 
realized in execution 

A, B and C held mone> decrees against the same judgment-debtor A allached 
by a piohibitory order dolled in Decernbei' funds of the judgment-debtor in the 
hands of D. In January, B attached in execution the same funds In 
February they were paid into Court, and subsequently on the same day C 
attached them as money due in the custody of the Court 

f 73 ] Held, that the funds should be raleably clislnbuled between A and B, 
and that C was not entitled to participate therein 
[R^ 28 B 264 (271), 31 M 502 (5(>4)=4 M.L.T 348 ] 

Appeal under Letters Patent, Section 15, against the judgment of 
Muttusami Ayyar, J , dismissing a petition under Civil Procedure Code, 


- - *-Letters PaiCftU Appeal No 17 of 1895 

(i) 7 M 458 (2) 17 C 33 g()) (3) 3 M H C. R. 455 
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which prayed the High Court to revise the proceeding of A. F. Elliot, 
District Munsif of Vellore, in small cause suit No. 1480 of 1892. 

The facts of the case appear sufficiently for the purpose of this report 
from the following judgment: — 

Muttusami Ayyar, J. : — Three persons hold money decrees against 
one Seetharamayya, and one Venkatasami had with him certain stamps 
and other things of Ks. 95-2-0 value belonging to the judgment-debtor. 

Petitioner had the property attached by prohibitory order on the 22nd 
December 1892 Another judgment-creditor, Muniammal, attached the 
same on 16th January 1898 in execution of her own decree. Venkatasami 
paid Bs. 95-2-0 due by him to the judgment-debtor into Court on the 8rd 
February' 1898. On the same day, but after payment into Court, one 
Manikkam Chetty attached it as money due in the custody of the Court 
On the 80th March 1898 the District Munsif paid out of the deposit peti- 
tioner’s costs and divided the balance rateably among the three creditors. 
To this order petitioner objects in revision, and urges that Manikkam 
Chetty attached after the money was realized, and that this was not a 
case for rateable distribution under Section 295, Code of Civil Procedure. 
Neither of tliese contentions seems tenable. Section 295 applies to every 
case whereby the- process of the Court in o^xecution property becomes 
available for distribution an^ngst judgment-creditors. Money paid into 
Court bv reason of a prohibitorv order does not become the property of 
the creditor at whose instance the prohibitoiw order was issued without 
a further order directing payment to him. Until then his position is that 
of an attaching creditor, and under the Code of Civil Procedure several 
decree- holders may successively attach the same property and claim rate- 
able distribution. The mere payment into Court does nfot constitute 
realization There must be a further order directing its payment to a 
particular creditor o]* creditors. T see no reason to disturb the order in 
revision . 

I dismiss this petition with costs. 

The petitioner preferred this appeal under the Letto's Patent, Sec- 
tion 15. 

[74] Subramania .l^//ar, for appellant. 

Ethiraja Mndaliar and Sivagnana Mvdahni, for respondent. 

JUDGMENT. 

It seems to us clear that the debt due by the third party to the 
judgment-debtor, when paid into Court, was realized within the meaning 
of the 295th section, Pallonji Shapurji Mistry v. Jordan (1) and was there- 
fore liable to retcable distribution among those who applied before the 
payment into Court. 

In Manikkam 's case the application was not made till afto* the 
payment into Court, and he therefore is not entitled to distribution . 

The order must be altered accordingly. 

No costs 


(l) 12 B. 400. 
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ORIGINAL CIVIL 

Before Mr JusUcc Subrnmania Ayyar 


Ranqayya Cuetti {Plaintiff) v Thanikaciialla Mudali 
AND OTHERS {Defendants) * [3rd October, 1895 ] 

Hindu Law — Insolvency of managtni] member of a family — InsolveiU Act, Section 7 — 
Vesting order — Official Assignee's power to iunoey land 

The managing member oi n Hiiidn family was adjudicated as iiisohent aiifl 
a vesting order was made The Ofticial Assignee conveyed a lionse forming 
part of the family property ol the insolvent to the plaintiff who now sued fm 
possession. The second defendant, who was a Icpci, was the yoiingei brothci 
of the insolvent, the other defendants were the insolvent's sons The plaintiff 
did not prove that the debts which led to the adjudication were incurred foi 
the necessary purposes of the family, and the insohent’s sons did not prove 
that they were mcuired for immoral purposes 

Held, (l) that the second defendants’ disease, which was nut ot a viiuleiit 
type, did not affect his co-parcenary rights; 

(2) that the Official Assignee could only convey the shaics of those persons 
upon whom the debts of the insolvent w^crc binding, and accordingly that the 

plaintiff was entitled to a moiety of the house oiiK and that the house should 

be sold and half the sale proceeds paid to “iiim 

IF, IJ \ILT m (461), R,. 21 B 20S (219). 26 M 214 (220), 4 CLJ 323 (329)] 

The facts of the ca&e appear sufficiently for the purposes of this report 
from the judgment of the Court 

[78] V enkataramayya Chetfi, for plaintiff 

Nadamuni Cheffi and VaTadara]ulu Chetii, foi defendants 

JUDGMENT 

The plaintiff, as purchaser under a sale-deed, dated *24th Fehiuary 
1894, executed by the Official Assignee, claims posaesbion of the house 
in dispute, which admittedly wa$. the family piopeity of the defendants, 
of whom the second defendant is the younger brotliei and the other 
defendants’ sons of the first He lests his claim on the grounds that the 
second defendant being a leper is not entitled to any shaie in the property 
and that even! if he was entitled, the debts with reference to which the 
first defendant was declared insolvent were incurred by him for purposes 
binding upon all the defendants As to the relief the plaintiff prays in 
the alternative, that should it be held that the plaintiff is not entitled 
by Ills purchase to the possession of the entire property, but that he 
became entitled to an interest less than the whole, the same be ascertained 
and that on due partition being made, such share be ordered to 
je delivered to him, or if that be found impracticable the wdiole house 
be sold and such portion of the ale-proceeds as represents his interest 
be ordered to be paid to him 

The first and the third defendants are dead The secnod defendant 
denies that the disease w^hich it is now’ admitted he has been suffering from 
18 of such a character as to entail forfeiture of his rights and that the 
debts referi*ed to in the plaint are binding upon him. The fourth and 
fifth defendants also raise a similai contention as to tlie debts. 

Three issues were raised The first relates to the extent of the 
interest wdiich pa&aed under the sale and the second and the third to the 
second defendant’s disease* and its effect if any upon his right to the 
property in dispute 

* (?ivil Suit No ,62 of 1894. 
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It will be convenient to deal first with the last two. That the second 
defendant’s disease is leprosy is not now disputed. But that disease is 
regarded by the Hindu Law as a disqualification entailing forfeiture of 
rights only when it appears in a virulent and aggravated form. Muttuvela- 
yiida Pillai v. Paraaakti (1), Janardhan Pandurang v. Oopal Pandumng (2), 
Atlanta v. Ramahai (3), Mohunt Bhagaban Ramanuj Daa v. Mohunt 
Raghunundun v, Ramanuj Daa (4). Consequently the plaintiff has to 
make out [ 76 ] that the disease is of that particular description which leads 
to loss of rights. With reference to this matter the plaintiff called as a wit- 
ness Mr. Haller, a medical practitioner, who had been in subordinate charge 
of Leper hospitals for many years and who appears to have made the 
disease a subject of special study; the witness States that the form from 
which tlie second defendant suffers is of the slowest type, that it expends 
itself in the extremities of the hands and the feet, and that it is of the least 
disfiguring kind. I am of opinion, therefore, that the second defendant’s 
disease is not virulent and it hence does not affect hia coparcenary rights. 

Now as to the first which is the remaining issue and which relates t^' 
the extent of the interest acquired by the plaintiff under the salei to him, 
two questions have to be considered. 

The first is whether the Official Assignee was in law entitled to con- 
vey not only the interest of the first defendant the insolvent, but also that 
of his coparceners the other defendants. On behalf of the plaintiff it was 
contended that he was and Fahirchand Motichand v. Motion and Hiirruck- 
chand (5) was referred to as a distinct authority in favour of that conten- 
tion. There it was held by Latham, J., that the right which entitles a 
father governed by the Mitakshara law to dispose of his son’s interest in 
ancestral immoveable estate for the payment of his own debts not incurred 
for immoral purposes, is, on a vesting order being made on the father’s 
insolvency, vested, under Section 7 of the Indian Insolvent Act, in the 
Official Assignee who can consequently give a good and complete title to 
such ancestral immoveable estate to a purchaser. The learned Judge con- 
siders that the father’s right of disposal is not a ‘ power ’ within the mean- 
ing of Section 30 of the said Act, which in his opinion applies to powers 
in the ordinary legal sense of the term created by will or instrument inter 
vivos, but that it falls more appropriately within the words in Section 7 
under which all the real and personal estate and effects of the insol- 
vent and all his future estate, right, title, interest and trust in or to 
any real or personal estate or effects (with certain specified exceptions 
immaterial for the present) vest in the Official Assignee. To put it 
shortly the learned Judge’s view amounts to saying that the son’s 
share in the ancestral estate is property available for the realization 
[771 of the father’s debts not Shown to be immoral. A substantially 
similar conclusion was arrived at in Jagabhai Lalubhai v. Bhvkandas 
Jagivandas (6), where West and Birdwood,, JJ., held that the father’s right 
referred to above was covered by the words of Section 266 of the Code of 
Civil Procedure laying down what property is liable to attachment in 
execution of a decree. West, J., who delivered the judgment of the Court 
referring to this point observes: — The District Judge has relied on Secti m 
266 of the Code of Civil Procedure wdiich says that the property subject to 
attachment must be such as the judgment -debt or could dispose of for his 


(i) Sudder Reports (i860) 239 (.^1 5 B. H. C. R 145 (3) i B. 554. 

(4) 22 I. A. 94 < 5 ) 7 B. 438. (6) II B. 37 (41). 
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own bGnofit. This is thG dirGction, no doubt, but iL doGs no more tlimi 
state a general principle which, though the section is not referred to, must 
have been present to the minds of the Judicial Committee Then* Lord- 
ships thought probably that the fatlier could dispose of the faiuilv 
estate for his own benefit at least pTitnu favic and subject only 
to the rights on which the sons could rely in partieiihn cases ’ 
{Jagabhai Laluhhai v Bhukandaa JagjivandaH (1) I! this eoneliision 
were erroneous, the mnumeiable cases including the lending decisions of 
the Judicial Committee on the point, wherein the mteiest ot sons ns hckl 
to have passed by a sale in execution of deciees obtained against tiu* 
father alone, must be considered to have been wrongly decuhal, a conten- 
tion which 18 impossible at all events at this time of the da} Fahurhand 
Mohehand v MoUchand H'urruckchand (2) relied upon on behalf of the 
plaintiff iS therefore a direct authority in favour of his contiaition, so far 
as the third and fifth defendants, the surviving sons of the late fiist defend- 
ant, are concerned Nor as to the second defendant am f able to sec 
any sound distinction in principle between hia case and that of the other 
defendants just referred to For if th(‘ son’s share is propeity which the 
father has power to dispose of toi his own benefit in the lestncted sense 
explained by West, J , in the passage quoted above, how can the share of 
any other undivided coparcener, which the managing member can convey 
for debts incurred by him for legal necessity, be treated differentl} No 
doubt there is difference in the pioot to be adduced as to the character oJ 
the debt in the two instances But the essential element that tlu‘ shares 
other than that of the transferia* are liable (o be proceeded against tor the 
transferor’s debt is common (781 to both the cases T must therefoii* hold 
that the Official Assignee has in law* power to transfer not only the share 
of the insolvent, but also those of his copaiceners, whether they be his 
sons or brothers or other collaterals, provided of course the debt for wdiich 
the property is disposed of, are showm to have been incurred fni pin poses 
binding upon them 

The second question, therefore, to be consideied with refeience to the 
issue undei discussion is, weie the debts incuned foi such purposes'^ 
The case of the thud and the fifth defendants is easilv disposed of, as 
they have failed to prove that an\ tf)f the debts which led to their father 
being adjudicated an insolvent was incurred' for immoral puipoSes Tt is 
quite true that the evidence of Bagg}am called by the defendants satis- 
factoTily establishes that the late fiist defendant kept her for neaily ten 
years from 1885 up to his death, and spent upon her consideiable sums of 
money By such proof above, however, the Said defendants cannot be said 
to have discharged the onus thrown on them by law ns they should connect 
the particular debt, about which the dispute exists, wuth the immorality of 
the father In this case not only has that not been shown, hut there is 
positive evidence on behalf of the plaintiff which proves that the debts in 
question had nothing to do with the immoral life of the late first defend- 
ant The second defendant’s case, of course, lests on a different ground 
As to him, unlike the case of the sons, the buiden of pi oof as already 
suggested is on the plaintiff who must afffrniativel} make out that the 
debts were incuired for the necessary purposes of the farnilv Has this 
been shown? Before considering this question, I ought to notice the con- 
tention urged by the plainti^’s vakil in his reply to the effect that the second 
defendant, not having expressly traversed the averments .n the plaint as to 

(i) II B. 37 (4l). • (2) 7 B 438. 
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1896 the character of the debts, is not now entitled to say they are not binding 
Oct. 3. him. This contention is clearly untenable. In the first place there 

is nothing to )&how that the defendant admitted that debts were incurred 

Origi- family purposes. Secondly, the first issue is wide enough to raise the 
NAL point, and in fact the whole trial proceeded upon the distinct footing that 

Civil, ^his question was one of the points to be established by the plaintiS who 

accordingly adduced evidence on it. Now in the evidence thus adduced 

ldM«74. only three debts are referred to. The first is a sum of money lent by the 
plaintiff to the first defendant. Theruvengada, plaintiff’s second witness, 
states that the first defendant became a [79] surety for one Shanmuga 
Mudali with reference to certain moneys borrowed by the latter from the 
Bank of Madras and as Shanmugam failed to pay the Bank, the first 

defendant incurred the debt in question to enable him to di?^ charge his obli- 

gation to the Bank. Whether in the interests of the family it was necessary 
for the first defendant to become Shanmugam ’s surety has not been shown, 
and the debt m question cannot therefore be held to be binding on the 
second defendant. The two remaining debts are similar in character and 
the circumstances connected with them are these. The first defendant 
Theruvangada referred to above and Virasami, plaintiff’s first witness, 
jointly executed about 1888 certain works under the Public Works Depart- 
ment and made profits. But as the first defendant received the whole of 
the profits and withheld from Theruvengada and Virasami their shares 
thereof, they sued and obtained against him decrees for the sums so due 
to them. Beyond the oral testimony of these two persons, there is no 
evidence on the point. No portion of the record in the suits in which 
the said decrees were passed had been exhibited in this case. Nor does it 
appear why ViraSami and Theruvengada allowed the first defendant to take 
away moneys due to them. The evidence shows that from 1886, f.e.» a con- 
siderable time before the three became partners in connection with the said 
works, the first defendant ceased to live with the other members, of the 
family including the second defendant and had been residing elsewhere with 
his concubine Baggyam already referred to. That the first defendant lived 
not only an immoral, but an extravagant life from the time he took the 
said woman into hiS keeping in 1885 seems tolerably clear from her 
evid(*iice. And even though I am not prepared to say that no share of 
his earnings as a contractor under the Public Works Department went 

to the support of his children and the second defendant, who remained 

in the family house, I am unable to hold that the debts due to the two 
individuals in question arose from family necessity. Baggyam says that 
during all this time Theruvengada lived with the first defendant in 
the same place in which he and she resided. I cannot treat one in 
such a position as a. bona fide creditor in respect of a sum of money 
which he ought never to have allowed the first defendant to appropriate 
to his own uSe especially as against the second defendant from whom 
the first defendant was living separately without any fault on the part of 

the former (second defendant^ The case of Virasami is not the [80] same 

as that of Theruvengada in this respect, but at the same time as against 
him also, I fail to See why the second defendant should be held responsible 
for moneys which are not shown to have been appropriated for the purposes 
>f his family and towards the misapplication of which by his elder brother, 
he in no way contributed. I must therefore Jbold that the plaintiff has 
failed to establish that any of the debts relied on by the plaintiff is binding 
upon the second defendant, whose interest in the house in dispute, there* 
fore, remains unaffected by the sal'* to the plaintiff. 
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The result is there must be a decree in favour of the plaintiff for a 
moiety of the house which will be sold and the plaintiff’s moiety of the 
sale-proceeds paid to him. Both parties are permitted to bid for the pro- 
perty at the sale The rest of the claim is disallowed The plaintiff must 
pay the second defendant’s costs, and the third and fifth defendants will 
pay those of the plaintiff 


19 M. 80=6 M.LJ 11. 

APPELLATE CIVIL 

Befoie Sir Arthur J H CoUtns, Kt , Chief Justice, 
and Mr Justice Parhei 


Manavikraman (Defendant), AijpeUant v Avisilan Ku\a (P(ainiiff), 
Respondent* [Llth October arid Tith Novembei , 1895.] 

Limitation Act — Act XC of 1877, Schedule //, Arinles 36, 4Q — S'uit for coinfyensaftun 
for attaihment before judgment 

III a suit by A against B properly of B was attached befoic judgment 111 
November 1888 The suit was dismissed in October 1889, and an appeal by the 
plaintiff was dismissed in July 1890. B now sued A m Seplcmljcr 1892 for 
damages occasioned by the attachment before judgment 
Held, that the suit was barred by limitation 
[R., 6 Bom LR 704 (706), D , 23 M 621 (626)] 

Second appeal against the deciee of A Venkataiaiuana Phi, Sub- 
ordinate Judge of South Malabar, in appeal suit No 447 of 1H0I3, 181] 
affirming the decree of A Chathu Nambiai, District Munsif of Einad, m 
original suit No 650 of 1892 

Suit instituted on 20th September 1092 foi compensation lor an attach- 
ment before judgment on Ist November 1000 Both the Louei Courts 
held that the period of limitation applicable to the ease was six xiMirs 
under Limitation Act, Schedule IT, Article 120, and (hey pasbed dcciees 
for the plaintiff 

The defendant preferred this second appeal 

Suhramania Sastn, for appellant 

Sundara Ayijar, for respondent 

JUDGMENT 

The timbei in respect of which plaintiff seeks toi compensation aa as 
attached before jui^ment in original suit No 490 of 1088 on the file of 
District Munsif of Ernad It had been cut in a forest by the plaintiff on 
the strength of a karar obtained from Manjery Knranamalpad, but the 
defendant Sued in original suit No 490 of 1000 alleging Ins oun title to 
the mala and therefore to the timber which had been cut theiein It was 
on the allegation that the timber was his that the defendant obtained the 
attachment before judgment Eventually the court found that the defend- 
ant had no title to the mala and the judgment was confiimed on appeal 
(Exhibit G). 

Under Section 491 of the Civil Procedure Code it is open to Court 
on the application of a defendant to award compensation for attachment 
before judgment in two cases ( 1 ) when the attachment w^as applied for on 
insufficient grounds, and (i) if the suit fails and it appears to the Court 
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there was no probable ground for instituting the suit. Both these cases 
are thus recognised as giving riso to a cause of action, and it is evident 
that the wrong (if any) done to the plaintiff falls within the second clasB 
since there could be no question of the sufficiency of the grounds for 
attachment had the defendant possessed any title at all. 

The first question is as to whether the suit is or is not barred. The 
Courts below have held that Article 120 of the Limitation Act applies to 
the case since they have not been able to see that the suit falls under any 
other article. We agree with them that Article 29 does not apply Since 
this is not a case of wrongful seizure, but it is argued for the appel- 
lant that the case falls under Article 36 and that the suit should be regarded 
as one for misfeasance independent of contract, and that it falls under the 
description of a [82J tort for which a limitation of two years is generally 
provided. See the judgment of Farran, J., in Esaoo Bhayaji v.The 8, S. 
Savitri ( 1 ). 

It appears to us, however, from the observations of the learned Judge 
in that case that he would have classed a suit of this description under 
Article 49 and not under Article 36. His view was that for actions for tort 
a two years* limitation was provided as a general rule subject to certain 
special exceptions. Article 49 prescribes a limitation of three years for a 
suit for compensation for wTongfully taking or injuring or wrongfully 
detaining specific moveable property, and the time runs from the date of 
the wrong. If this article applies the suit will be barred since defendant had 
no title whatever to the timber and the wrong was dono at the date of 
the attachment ( 1 st November 1888). In favour of this view it may be 
noted that the samo period of limitation is prescribed for a suit for com- 
pensation for injury caused by an injunction wrongfully obtained (Article 
42) for which a similar compensation can be granted by the Court under 
Section 497, Civil Procedure Code. The two classes of cases are exactly 
parallel, and we can hardly suppose that the Legislature intended to 
prescribe a limitation of three years in the one case and six years inj the 
other. It is true that the unlawful taking was through a process' of the 
Court, but the timber was attached as belonging to defendant, and had he 
succeeded in his suit it would have been handed over to him It does not 
appear material that the actual seizure was made by the Court amin. If 
Article 49 does not apply, the suit would appear to fall under Section 36 
and in either view the suit is barred. It is not necessary to consideti the 
other points raised. The appeal must be allowed and the decrees of the 
Courts below reversed, the suit being dismissed with all costs throughout. 
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[83] APPELLATE CIVIL.* 

Before Mr. Justice Shephard and Mr. Justice Best. 


Wilson {Appellant) v. The Madras Municipality 
{Respondent).* [ 8 th October, 1895.] 

Ctiy of Madras Municipal Act— Act 1 of 1884 , Schedule B— Vehicle Tax— Bicycle. 

A bicycle with pneumatic tires having two metal springs under the saddle, is 
liable to taxation as a vehicle with springs under the City of Madras Municipal 
Act, 1884 . • 
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Case stated for the decision of the High Court under the City of 
Madras Municipal Act, Section 193 

The case was stated as followa — 

Dr. W. H Wilson apealed to the Magistiates at the Egmopre Couia 
against a tax imposed by the Municipality on his bicycle under the liead 
of " other vehicles with springs ” m Schedule B of the above Act The 
appellant now requires us to state a case for the decision ot the Pligh 
Court on the point of law involved He contends that Ins bicycle is not 
ii vehicle or that it conveys nothing, that the rider conveys the bicycle 
and not the bicycle the rider ;i and he states that tlie pioper definition ol 
vehicle is that which conveys a burden distinct from the motor oi 

motive powei Even adopting this extended definition, a bicycle can and 
often does convey the rider’s luggage and la often used by postmen to 
convey Her Majesty's mails We, therefore, decided that a bicycle is a 
vehicle 

Then Dr Wilson contends that even if a vehicle, a bicycle is not a 
vehicle with springs, as a fact there are two metal springs undei the 
saddle of Dr Wilson’s bicycle, but the Act does not say metal springs 
The object of the words “ wuth springs ” in the Act is to divide fast- 

1 unning vehicles provided wth apparatus to lessen jolting from slow - 

moving carts in wdneh no attempt is made to counteract jolting The 
pneumatic tires of a bicycle are to prevent jolting and perform the same 
office as metal springs in other vehicles The appellant cited one oi two 
English cases, but in these the question was whether a bicycle is a “ car- 
nage " In the Madras Act the word is " vehicle ” which is a very 

different thing 

[84] The question, we submit for the decision of the High Court, 
is whether a bicycle is a vehicle w’lth springs within the meaning of Sec- 
tion 123, Schedule B of Act I of 1884 

The provisions of Schedule B of the City of Madras Municipal Act 
referred to above prescribe rates of taxation (i) “ for every four-wheeled 
vehicle wuth springs drawm by two or more horses ”, (ii) ” for every four- 
wheeled vehicle w’lth Springs drawn by a horse, mule, bull, or bullock, oi by 
two or more horses under thirteen hands, or by twxi oi more mules, bulls or 
bullocks (m) “ for every tw^o-wheelcd vehicle with 'springs drawn by 
one or more horseS, mules, bulls or bullocks ”, (w) ” for ever\ other 
vehicle with springs. 

Mr J Adam, for appellant 

Mr J. M H Ryan, for respondents. 

JUDGMENT. 

We are of opinion that a bicycle is a vehicle with springs w'lthin the 
meaning of the Madras Act I of 1884 The word ” vehicle ” is not defined 
in the Act The term is used by itself and not qualified by reference to 
any particular kinds of vehicle Clearly, as appears from the language of 
Schedule B, the term is not confined to carriages drawm by horses or 
other beasts of burden A perambulator used for children is wdthm the 
operation, though it may be exempted under the proviso to Section 153 

The case of Williams v Ellis (1) is distinguishable for the reason that 
in the statute there under consideration, various special kinds of carriages 
were mentioned, and therefor? the rule of cjnsdem generis applied. As it 
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189S cannot be doubted that a bicycle is a vehicle in the general acceptation of 
OcT» 8. word, so we think there is no doubt that this particular bicycle is a 

* vehicle with springs. We must, therefore, answer the question in the 
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[88J APPELLATE CIVIL. 

Before Sir Arthur J. H, CollinB, Kt,, Chief Juaiicc and 
jVi L*j|, Mr. Justice Parher. 

m. 

Adipurnam Pillai, Appellant v. D'Sena and others, {Petitioners), 
Respondents * [29th July and 9th August, ]896.] 

Companies Act — Act VI of 1882, Section 182 — Notices — Loan Society— Liquidation — 
Previous ^vitiidrawal of member — Construction of rules — Distribution of assets. 
One of the articles of association of a registered Loan Society provided that 
a member who has received no loan may withdraw from the association and 
receive the amount at his credit in calls minus the arrears, if any, and interest 
due thereon on giving one month's notice, such withdrawals to be paid from 
the first available funds. The society went into voluntary liquidation. By 
an extraordinary resolution it was resolved that the assets be rateably divided 
among the shareholders who had already withdrawn and those who were still 
in the fund. The liquidators applied to the Court under Compaiiies Act, 
Section 182, to determine the question how the assets should be distributed 
with reference to the above article. Shephard, J,, ordered that notice of the 
application be given by advertisement on the notice board of the Court and in 
newspapers, and that a copy be posted at the society’s office: 

Held, affirming the judgment of Shephard, J, that those members who had 
given notice of withdrawal under the article quoted above were entitled to be 
paid out of the assets of the society in priority to the other members. 

Appeal against the judgment of Shephard, J., dated the 17th August 
1894, and pronounced on an application made in the matter of tlie Indian 
Companies Act VI of 1882, and the Madras Building Association (Limited) 
in liquidation. 

This was an application by the liquidators of the Madras Building 
Association (Limited) for the directions of the Court as to the mode and 
order of distribution of the company's assets with reference to the claims 
and right of two classes of members of the company designated, respec- 
tively, withdrawal and non- withdrawal members. The petition, which was 
dated the 6th of March 1894, w^as based on an affidavit of the liquidators, 
which set out that the applicants had been appointed in pursuance of an 
extraordinary resolution passed on the 17th of November 1898, for wind- 
ing up the association under Act Vl of 1882, Section 178, Clause (c) 
and that at the same time a resolution was passed that the assets be 

K rateably divided among “ the shareholders who have already with- 
m and tho&e who are still in the fund.” The affidavit fuHher alleged 
as follows: — 

” That the Madras Building Association (Limited) was stariied in 
June 1877 and registered under the Indian Companies Act X of 1866 for 
the purpose, among other things, of granting loans to members on approved 
securities. 

” That the nominal capital of the asj^ciation, which was a mutual 
society, was Bs. 6,60,000, divided into 1,800 shares of Bs. 500 per share, 
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BubBonbed for by monthly oalle of Rb 5 per share, extending over a period 
of one hundred months or eight years and four months 

That loan^ were granted to subBcribers by ballot as provided for b} 
Section ,13 of the articles of association 

That loans were granted to the members according to the number 
of shares held by each of them 

“ That borrowers were required to repay the loan by monthly calls 
of Rb. 5 per share and interest at 6 per cept under rule 23 of the articles 
That rule 42 of the articles of association provides that a member, 
who obtains no loans, may ‘ withdraw from the association and receive the 
amount at his credit in callp minus the arrears (if any) and interest duo 
thereon on .giving one month’s notice, such withdrawals to be paid from 
' first available fund^.’ 

That tire practice from the commencement of the association hab 
bean to pay such withdrawal non-loan members in rotation according to 
the dates on which such withdrawal notices were received by the associa- 
tion 

That, up to the date when the society went into liquidation, there 
were 44 withdrawal members remaining unpaid whose claims amounted 
to Rs 20,144 as per Schedule A hereto annexed, and 98 members who had 
not withdrawn and whose claims amounted to Rs 16,995 as per schedule B 
hereto annexed. 

“ That a dividend to all the members was declared .\v the association 
annually except during the last three years in consequence of heavy losses 
“ That two of the withdrawal members, T Manicka Mudaliai and 
J. L. Pinto, sued the association in the Madras Court of Small Causes, and 
obtained decrees for the amounts due ta them on the Slst October 1893 
and on the 16th November 1899 for [87] Rs 1,6W)0 and Rs 195 respect- 
ively (Small Cause Suits Nos ISOOl of 1893 and 19275 of 1898) 

That the entire claims of the shareholders against the company, at 
the time when it went to liquidation, amounted to Rs 37,199, and a sum 
of about Rs 1,050 was distributed among the shareholders in or about 
December 1899, in accordance with the resolution set forth in tlie last 
preceding paragraph and the shareholders accepted their dividend witli 
the excepton of six shareholders, among wljom (the latter) were T Mani- 
oka Miidaliar and J. L Pinto who Tsued the association in the Court of 
Small Causes as set forth in paragraph 10 herein and whose (those who 
refused to accept the dividend above referred to) tdaims amounted in nil 
to Rs. 8,245, as per Schedule C, hereto ” 

The matter having come on for hearing, Shephard, J , made nn 
order as follows : — 

" I order that notice of the application for an order as to the mode of 
distribution of the assets of the above association, Ac , be served person - 
** ally on the members named in the above-said joint affidavit of E., C 
D’Sena and W Fermier who refused to accept the dividend therein men- 
tioned, and by public advertisement in the Hindu and Standard news- 
“ papers twice in each and by posting notices on the notice-board of this 
" Court and at the office of the said association, and H further order that 
“ this application do Stand and be, and the same is hereby adjourned fo 
•• 17th day of July 1894.” 

The notices and advertisements having been made as ordered, further 
affidavits were filed from which it appeared that some of the members had 
and others had not given notice under Article 42 of the memorandum of 
BBBOciation, 
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Article 42 of the memorandum of association was in the following 
Aug. 9. terms: — 

, , “ A member who has received no loan, may withdraw from the 

Apfel- \m association and receive the amount at his credit in 

LATE bers wh^have'^LS interest due 

Civil, no loans. thereon, on giving one month’s notice, such with- 

drawals to be paid from first available funds.” 

19M.8S. Parthasaradhi Ayyangar, for the liquidators. 

Nammayya Cheiti, Venkataramayya Chetti and Seshagiri Ayyar, for 
various members of the association. 

. [ 88 ] 8uepiiard, J. — This is an application under Section 182 of the 

Companies Act for the determination of a question with reference to the 
claims of members of the society who have and members who have not 
given notice of withdrawal under the rules. 

The affidavid does not state with such clearness as might be desired, 
the prescise question which the liquidators desire to raise, and more tlian 
one question was mentioned in the course of the argument. It was 
suggested that the notices of withdrawal w’ere given after the societ / was 
known to be insolvent. That however is not a matter put forward in the 
original affidavit of the liquidators and no question is asked upon it 1 
confine myself to the question above stated which, as I read the affidavit, 
is the only question requiring an answer It is not alleged that there are 
tiny outside creditors of the society. The question arises simply between 
members who have given notice under rule 42 and members who have 
not. ' Whether the former are to be paid in priority to or pari passu with 
the latter. 

On behalf of the liquidators in support of the view expressed in the 
resolution, 17th November 1898, I was referred to the observation of 
JeSsel, M. R., in In re Mutual Society (1). • 

It was contended that the rules contemplated the society as a going 
concern and had no application to the affairs of the society in liquidation. 
There is no authority for this position. On the contrary if authority is 
needed. In re Blackburn and District Benefit Building Society (2) is clear 
authority for the proposition that the rights of members must be regulated 
by the contract contained in the rules. The question then is simply one 
of construction — ^the construction of rule 42. The rule says that, under 
certain circumstances, a member may withdraw and receive the amount 
at his credit in calls minus arrears and interest — ” sucli withdrawals to 
be paid from first available funds.”* 

I am clearly of opinion that the rule gives members, who have given 
due notice, the right to have the sums due to them paid in priority to 
other members who have not given notice, such payments to be made out 
of the funds in the liquidator’s hands so far as they are available. 

Adipurnam Pillai, one of the class described as non-withdrawal mem- 
bers, preferred this appeal. 

[89] The Advocate-General (hlon’ble Mr. Spring Branson, for 
appellant. 

Parthasaradhi Ayyangar, for the liquidators, respondents No6. 1 
and 2. 

Sundara Ayyar, for respondent No. B, one of the class described as 
withdrawal members. 
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JUDGMENT 

This IB an appeal from an order of Mr Justice Shefuard disposing 
of an application under Section 182 of the Indian Companies Act in the 
matter of the Madras Building Association (Limited) 

The Madras Building Association (Limited) is now in liquidation, but 
prior to the petition for liquidation ceitaiii shaicholdeis gave notice of 
withdrawal from the company, and the question toi decibion is, what 
are the rights of the withdrawing members between themselves and the 
other members of the association, in other words, have the membeih 
who have given notice of withdrawal a nght to be paid out of the assets 
in priority to the other members^ The learned Judge decided that they 
liad priority 

Article 42 of the memorandum of the articles of absociation says that 
a member who has received no loan may withdraw fiom the association 
and receive the amount at his credit in calls minus the arieais (if any) and 
interelst due thereon on giving one month’s notice, such withdrawals to be 
paid from first available funds The learned Advocate-General appears 
for the appellant and argues that Article 42 only applies to the association 
as a going concern, and that as the asbociation is in liquidation all the 
shareholdeis as between themBel\^8 are entitled to share and shaie alike, 
and the case oi In re Mutual Society (1) decided by the late Master of 
the Rolls w^as relied on But that case is distinguishable from the 
present, as the shareholders of the Mutual Society w^ho had given notice 
of withdrawal were to be paid out of one particular fund w’hioh was non- 
existent at the time the society went into liquidation Mr Sundra Ayyar 
who appears for the third lefepondent, relies on the cabe of In re Blackburn 
and Distnct Benefit Building Society (2) which has been confirmed by 
the House of Lords in Walton v Edge (3) Rule 3 of that society stated 
that any member of the society shall be allowed to withdraw (provided 
[90] the funds permit) sums by giving certain notices of withdrawal, and 
that no further liabilities shall be incurred by the society till Such member 
shall be repaid It w’as held on the construction of the above that the 
rule as to the withdrawal of members must not be confined to the society 
as a going concern, but was applicable to adjust the rights of the with- 
drawing and continuing members intei se in the winding up, that the 
members who had given notice to withdraw, and whose notices had 
expired before the commencement of the winding up, were entitled to be 
paid out of the assets in priority to the other investing members who 
had not given notice of withdrawal, notwithstanding that at the date of the 
winding up there were no funds in hand for their payment 

In the present case rule 42 states that the withdrawals are to be paid 
from the first available funds 

We hold, therefore, that the learned Judge was right, and this case 
comes within the principles laid down in re Blarkhurn and District Benefit 
Building Society (2), and we dismiss the appeal with costs 

Alaaingarachariar — attorney for appellant 
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APPELLATE CIVIL. 

Before Mr, Justice Parher and Mr. Justice Davies. 


SuBBARAU Nayudu, Plaintiff v. Yagana Pantulu 
AND ANOTFiER Defendants.^ [2l8t November, and 
3rd December, 1895.] 

Limiiotion rlci — Act XI/ of iSyy. Section 14 — E.vclusiou of time of foroier proceedings 
In 1892 a suit was instituted in the Presidency Court of Small Causes against 
defendants not resident within the jurisdiction, the leave of the Registrar of 
the Court having been first obtained. Subsequently it was ruled that the Regis- 
trar was not empowered to give such leave, and the suit was dismissed A 
similar suit was then instituted, the lea^e of the Court having been first 
obtained : 

Held, that the time during which the, first suit was pending should be deduct- 
ed in the comtmtation of the period of limitation applicable to the second 
suit. 

[F, 20 M 48 (51)(F,B.); R . 22 A 218 (256) (F.B.); D.. 32 C. 118 (122).J 

191] Case sta^d for the opinion of the High Court under Presidenev 
Small Cause Court Act, Section 69 by V. P. DeRozario, one of the Judges 
of the Presidency Small Cause Court. • 

The case was stated as follows : — 

In this suit, nresented on the 26th April last, the plaintiff seeks to 
recover from the defendants residing in Kistna a sum of Ks. 525-3-6 duo 
on balance of account to one Kottaya Naidu who assigned the debt to the 
plaintiff. The cause of action is alleged to have arisen about five years 
before the date of the present suit. The plaintiff states that, under Section 
14 of the Limitation Act, he is entitled to deduct the period of three years 
during which a former suit No. 6837 of 1892 filed on the 25th March 1892* 
on the same cause of action was pending in this Court, which Suit was 
dismissed on 26th April 1895 by the Chief Judge for want of jurisdiction, 
as the leave to sue the defendants residing beyond the jurisdiction was 
given by the Registrar who had no power to grant it. 

This power was vested in the Registrar by a rule framed by the High 
Court and published in the Fort St. O forge Gazette in 1885» and from that 
date until 27th March 1895, when the rule was declared by the High Court 
to be ultra vires. See Rajam Ghetti v. Seshayya (3); the power of granting 
leave was exercised by the Registrar. 

It is not contended that the plaintiff acted otherwise than bona fide 
in applying for the required leave to the officer publicly declared by the 
High Court to which the Small Cause Court is subordinate to have the 
power to grant it. This suit was filed on the very day on which the leave 
was obtained, and it is not contended that the plaintiff failed to exeroise 
due diligence in prosecuting the suit, or that its long pendency in this Court 
is due to any negligence on his part. But it is urged that the plaintiff's 
suit was not dismissed for w’ant of jurisdiction on the part of the Court, 
but, on tlie contrary, the Court having jurisdiction was precluded from 
’taking cognizance of it by reason of the leave of the Court not having been 
obtained for its institution as required by law, that the Court was 
divested of its jurisdiction by the plaintiff’s own act or omission, 
and that this omission was per se negligence or want of due diligence 
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OD his part In support of this coDtoution the case of Ramahnstiui 
[99] Saatrulu v. Darba Lakahmidevarnma (1) ib relied upon There a 
suit for mam lands was dismissed on the ground that the plaintiff had no 
certificate as required by* liegulation IV of 1831. Eight years afterwards 
the plaintiff having obtained the requisite certificate cominenced a second 
suit, it was hold that the institution of the former suit had not suspended 
the statute of Limitation Act XIV of 1859 — Holloway, J., remarking 
the fact that he (plaintiff) failed to obtain the required certihcate will 
no more Suspend the statute, than the inability to piocure evidence would 
have done . That the certificate was not procuied, may be 

from the plaintiff’s misfortune or from his negligence, but with that the 
Court has no concern This case really proceeds on the very obvious 
principle that a plaintiff’s failure to procure what is necessaiy for 
the institution of his suit, doefe not keep alive his cause of action ” 
But the circumstances of that case aie different from those of the 
present, and further the remarks ol the learned Judge aie obiter 
dicta, as even if the period during which the first suit Was pending 
were deducted, the second suit w^as baiTed as more than twelve jears 
had run against the plaintiff’s remedy In a much later case Putah 
Meheti v Tujia (2), where the production of the Collectoi’s certificate 
was necessary to give jurisdiction to the Court, it was held that its non- 
production did not necessarily constitute such a want of due diligence as 
to disentitle the plaintiff to the deduction of time allow^ed by Section 14 
of the Limitation Act West, J , observed “ the case appears to have 
been one of an error committed in good faith and not one of want of due 
diligence The plaintiff w^anted a deci-ee and took the steps apparently 
necessary to obtain it His suit failed, through a defect of jurisdiction 
of the Court, which had not really judicial cognizance of the cause until 
the preliminary condition overlooked for so long, had been satisfied 
The circumstances of that case and those of the present case appear to be 
similar. 

Section 14 enacts " In computing the peiiod of limitation prescribed 
for any suit, the time during which the plaintiff has been prosecuting w^ith 
due diligence another civil proceeding, whether in a Couit of First Instance 
or in a Court of Appeal, against the defendant shall be excluded where the 
proceeding iB founded upon the same cause of action and is prosecuted in 
good faith in [93] a Court which, from defect of jurisdiction or othei 
cause of a like nature, is unable to entertain it 

The section indicates that the Legislature intended to show indul- 
gence to a party acting bona fide under a mistake {Kriatna v Chathappan 
(3) and that a plaintiff is entitled to the benefit of the terms of Section 
14, if it 18 shown " that his suit had been prosecuted bona fide and with 
due diligence, and that the Court waB unable to decide upon it from 
some cause quite unconnected with the default or negligence of the 
plaintiff The inability of the Court must 

be either some unavoidable circumstance over which no one has anv 
control, or something incidental to the Court itself, and unconnected 
with the acts of the parties.'" (Per Jackson, J , in Chiiudn Madhub 
ChuckcThutUj v Bisaeasuree Debea (4). 

I am of opinion that the plaintiff is entitled to [he benefit of the 
terms of Section 14 of the •Limitation Act But at the request of the 
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defendants’ pleader, I beg to submit for the opinion of the High Court 
the question, whether, in the circumstances stated, the time during which 
the plaintiff was prosecuting his former suit in this Court should be 
excluded in computing the period of Limitation -for the present suit. 

I have reserved judgment contingent upon the opinion of tlie High 
Court on the question submitted. 

Mr. K. Brown, for plaintiff. 

Pattabhirama Ayyar, for defendants. 

JUDGMENT. 

This suit No. 6550 of 1895 was instituted in the Presidency Small 
Cause Court on the 26th April last under Section 18 (a) of Act XV of 
1882, the leave of the Court having first been given as was necessary, 
because the defendants do not reside within the local limits of its jurisdic- 
tion but in the Kistna District. A precisely similar suit had been filed 
on the 25th of March 1892 by the leave of the Registrar of the Court, 
and it was pending until the 26th April last, when it was thrown out on 
the ground that the Court had no jurisdiction to entertain it, because the 
leave of the Registrar was not the leave of the Court as had recently been 
declared by the High Court {Rajam Chetti v. Seshayya (1). Up till 
then, the Registrar had been exercising the power for many years under 
a rule passed by the High Court in 1885, which was now found to be 
ultra vires. The plaintiff's [ 94 ] present suit is barred by limitation if he 
cannot claim the benefit of Section 14 of the Limitation Act, and that is 
the question referred to us, whether the time from the 25th of March 1892 
to the 26th of April 1895 during which he was prosecuting hife former 
suit should be excluded in computing the period of limitation for the 
present suit. 

Section 14 of the Limitation Act allows such exclusion if the former 
suit was prosecuted with due diligence and in good faith in a Court which, 
from defect of jurisdiction or other cause of a like nature, was unable to 
entertain it. It ife not contended that the plaintiff was in fact negligent 
in prosecuting the Suit, the long pendency of which was owing to no fault 
of his, nor that he did not act bond fide in bringing the suit on the 
sanction of the Registrar, which was then supposed to be a valid sanction 
even by the Court itself. What is contended is that he is responsible in 
law for his omission to obtain the leave of the Court, and it was only by 
reason of that omission that the Court was divested of its jurisdiction. 
In support of the first proposition several cases are cited. In Ramakristna 
Sastrulu v. Darba Lakshmidevamma (2) it was held that the statute of 
limitations was not suspended in consequence of plaintiff's misfortune or 
negligence in not producing a certificate required by law, for want of which 
his previous suit had been dismissed. In Bai Jamna v. Bai Ichha (3), 
the plaintiff was held not entitled to deduct the time she was engaged in 
prosecuting the first suit, because that was dismissed owing to the non- 
production of a registered certificate due to her own laches. In Krishnaji 
hnkshman v. Vithal Ravji Renge (4) the plaintiff was not allowed the bene- 
fit of Section 14, because his previous suit was defective for want of parties 
and was withdrawn by himself. In Tirtha Sami v. Seshagiri Pai (5) the 
first suit had failed by reason of misjoinder of , causes of action and parties, 

(t) i8 M. 236 . ( 2 ) I M. H. C. R. 320 . ( 3 ) 10 B. 604 . 

(4) 12 B. 625. (5) T7 M. 299. 
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and hence plaintiff was held not entitled to exculde the time it was 
pending. In all these case^ it will be observed that the uotdition was one 
within the power of the party to fulfil, and it was default or defect in 
himself and not a ‘ defect of jurisdiction ” in the Court wlucli enter- 
tained the suit or other cause of like nature ’ ’ that deprived him of 
the time occupied in carrying it on to a failure Now in this case, it 
[ 98 ] would be impossible to say that tlie plaintiff committed any fault 
when he complied with the rule sanctioned by this Court Being then 
accepted as good in law, he could hardly have disputed it, especially as 
the Court to which he applied lecognised and acted upon it It cannot 
therefore be held that he was guilty of any omission, and it is conceded 
there was no actual negligence or want of bona jides on his part To 
entitle a plaintiff to the benefit of the terms of Section 14 of the Limita- 
tion Act, it IS sufficient to show “ that his suit had been prosecuted bona 
fide and with due diligence, and that the Court waB unable to decide 
upon it from some cause quite unconnected with the default or negligence 
of the plaintiff ” Per Jackson, J , in Chunder Madhnb ChuckerbiiUy v 
Bisaeasuree Debea (1) 

Then as to the proposition that the Court had an inherent jurisdic- 
tion over the case, which it was prevented from exercising only by leason 
of the plaintiff’s omiBsion to obtain the lequisite leave, we are not piepaied 
to accede to it. It is argued that the case is similar to cases such as that 
under Section 30 of the Code of Civil Procedure, where with permission of 
the Court, one party may represent others in the suit, ( r such aB those 
wherein the production of a certificate or other authority is a premiiiary 
condition to a suit, without which the Court will not exercise its jurisdic- 
tion, albeit jurisdiction is vested in it In this class of caBes however the 
inability of the Court is not an inabili'ty to entertain the suit, but 
an inability to decide it until the condition is fulfilled, and it is an everyday 
occurrence to allow the omission to be supplied after the plamtj is filed 
But m this caBe the Presidency Small Cause Court had absolutely no 
jurisdiction until its leave had been obtained in writing ” before the institu- 
tion of the suit,” because the defendants did not reside withm its local 
jurisdiction The Act conferring the jurisdiction is not only a special but 
a local Act, and it is an essential qualification that the leave of the Court 
be first given before it can exercise jurisdiction over defendants not residing 
within the local limits of its oidmary jurisdiction, and who otherwise are 
not subject to it Its jurisdiction is excluded until it is specially confer- 
red by the Court’s own act, and that act must be performed prior to the 
institution of the suit The Court had therefore no inherent jurisdiction, 
which makes all the difference [ 96 ] between the case here in question and 
the class of cases referred to above, where there is no want of jurisdic- 
tion to begin with but only a refusal to exercise it for the time being It is 
just as if a plaint were presented not in proper form or unverified, the 
Court would not act upon it — not because it had no jurisdiction, but 
because a prerequisite was wanting, which is allowed to be supplied after- 
wards by amendment In the present case the Court was altogether 
debarred and precluded from receiving the plaint, as it had not given its 
prior consent to its entertainment and had no authority to accord it 
afterwards. It is urged that, that being the case, the Court should have 
returned the original plaint for presentation in the proper Court and the 
question of limitation need not then have arisen. But we give no opinion 

' (i) 6 W R3i84. ^ 
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on this point, as it is not embraced in the reference made to this Court. 
With regard to that, we reply for the reasons given that the plaintiff is 
entitled to exclude, from the computation of the period of limitation for 
his present suit, the time his former suit was pending in the Court. 
Rencontre: — Attorney for plaintiff. 


APPELLATE CIVIL. 


Before Sir Arthur J. H. Collins, Kt,, Chief Justice, Mr. Justice 
Shephard and Mr. Justice Best. 


Sadasook Gambir Chund {Plaintiff), Petitioner v. Kannayya 
AND ANOTHER (Defendants), Respondents.* 

[4th and 19th September, 29th October and 18th December, 1895.] 

Presidency Small Cause Courts Act — Act XV of 1^2, Section 37 — Poxvers of Full 
Bench of Presidency Small Cause Court — Question of fact. 

One of the Ju;lgcs of the Presidency Small Cause Court in a suit tried by 
him delivered judgment for the plaintiff. The defendant made an application 
to the Full Bench under the Presidency Small Cause Courts Act, Section 37, 
and the Court arrived at the conclusion that the judgment proceeded on a 
misappreciation of the evidence and reversed the decree • 

Held, by Collins, C.J , and Shephard, J. (Best, J., dissenting) that the 
Full Bench of the Presidency Small Cause Court had transgressed the limits 
cf the [97] jurisdiction conferred by Act XV of 1882, Section 37, as the case 
was one of which different minds might not unreasonably have come to 
different conclusions. 

[F., 27 B. 563 (571); 24 C. 455 (459)=1 CW.N. 44, 21 M. 232 (233); R., 23 B 
414 (420), 38 C. 425=16 CW N. 25 (26); 31 M 490 (492)=18 MLJ. 480= 
4 ^f L.T. 283.] 

Petition under Civil Procedure Code, Section 622, praying tlie High 
Court to revise the proceeding of the Pull Bench of the Presidency Court 
of Small Causes in small cause suit No. 4946 of 1894. 

One of the Judges of the Presidency Small Cause Court passed a 
decree for the plaintiff in the above suit. The Full Bench on an applica- 
tion made under Presidency Small Cause Courts Act, Section 37, consider- 
ed that he had come to an eiToneous conclusion on the evidence and 
reversed the decree. 

The plaintiff preferred this petition 

Mr. W. Grant, for petitioner. 

Mr. R. F. Grant, for respondents. 

OPINION. 

Shephard, J. — This petition raises an important question with 
regard to the practice of the Full Bench of the Small Cause Coui*t in deal- 
ing with applications under the 37th section of the Act of 1882. The 
application in this case wab made on behalf of the defendants, against 
whom a decree had been passed. It is made in the form of an appeal 
against the decision of the Second Judge, and is based on various grounds, 
three of which relate merely to questions of the appreciation of evidence. 
In their judgment on the application, the learned Chief Judge and his 
colleagues discuss the evidence, and deal with the case precisely in the 
manner in which an Appellate Court might have treated it. They differ 


♦ Civil Revision Petition No. 510 of 1894, 
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from the conclusion of fact at; which the Second Judge had arrived and 
find in favour of the defendants They hold that the case is one in which, 
under the rules of the 16th February 1886, they are justified in entertain- 
ing the application and dealing with the case accordingly The result 
was tl^e reversal of the decree and the dismissal of the suit 

Now, whatever may be the force or effect of the rules abovementjoned, 
there can be no doubt that under those rules the Full Bench cannot 
assume a jurisdiction which undei the Act itself they do not possess The 
question then, is wdiether under the 37th Section of the Act, the Full 
Bench was justified in entertaining the application and leversing the 
decree 

The section consists of two parts First there is a declaration that 
the deteimination of a case tried in the Small Cause Court is to be hrud 
and conclusive Ip other woids the light of appeal is [ 98 ] denied Then 
comes the provision empowering the Full Bench, on application duly made, 
to giant to re-trial or to do certain other things The forms whicli the 
interfeience of the Full Bench may take are such as a Court of Appeal 
might be empowered to use, but evidently the Full Bench is not intended 
to sit as a Court of Appeal The section which follows, providing for a re- 
hearing by the High Court in cases of miscariiage or failure of justice, fur- 
nishes an alternative course, which would scarcely be given if under the 
preceding section the Full Bench were meant to be a Court of Appeal The 
distinction between the functions of the Full Bench and those of an 
Appellate Court must he in the character of the conditions undei M^hich 
the Full Bench has jurisdiction to interfeie Those conditions an* not 
expressed even in such general language as is used in the 38th Section, 
but J think they may be gathered from the langauge of the previous Act 

and the rules of English law m pati materia By the 50th Section of the 

Act of 1850, which also contains a declaration that the judgments of the 
Small Cause Court are to be final and conclusive, theie s reserved to the 
Court the power of granting a new trial The section does not provde foi 
any other mode of interference wuth the original deciee When, in 1882, 

the Legislatuie altered the law by prescribing Several modes of inter- 

ference, it appears to me that it clearly was not intenied to altei the 
conditions under which the Full Bench might act Now under the Act 
of 1882, as formeily under the Act of 1850, it has to be seen wliether in 
any given ease the circumstances are such as would justify the granting 
of a new trial In the present case, if under the Act of 1850 a ne\v trial 

would not properly have been granted, then, in my opinion, under the 

existing law, the application ought not to have been allowed and the 
decree ought not to have been reversed The conditions under which ii 
new trial may be granted according to the accepted practice prevailing in 
English Courts in cases in which that is the form of remedy provided aie 
various (See Lush’s Practice) The only rule which could possibly 
have any application to the present case is that which justifies a motion 

for a new trial on the ground that the verdict is against the weight of 

evidence This rule, however, does not mean that the Court befoie which 
the motion is made is at liberty to set aside the verdict meiely on the 
ground that they take another view of the evidence and do not agree with 
the conclusion of the jury The applicant for a new^ trial mu^t go [ 99 ] 
farther than this he must sHow that the verdict is one to which no reason- 
able man ought to have come (see Solomon v Bitton (1)) It does not 
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1895 * appear that in the present case there was any pretence for saying that the 
Dec. 18. judgment of the Second Judge was in this sense an erroneous one. The 
burden of proof was on the defendants, and the question was simply as to 
Appel- i^be sufficiency of the proof adduced by them* It is clear that the case was 
LATE one in which different minds might not unreasonably have come to different 
Civil, conclusions. In the case cited above the Judge before whom the caSe had 

been tried had expressed dissatisfaction with the verdict. Yet the Court of 

19 M. 96. Appeal reversed the order for a new trial on the ground that the granting 
of a new trial did not depend on the opinion of the Judge who tried the 
action, but on the question whether the verdict was su3h as reasonable 
men ought to have come to. 

In my opinion the Full Bench have transgressed the limit of the 
jurisdiction conferred on them by the 37th Section. They have in fact 
assumed the functions of a Court of Appeal. 

I would therefore set aside their order and restore the decree. The 
respondents must pay all the costs. 

Best, J. — It is contended on behalf of the petitioner that the Full 
Bench of the Madras Small Cause Court exceeded its powers in reversing 
the decision of the Second Judge merely on a consideration of the evidence, 
there being no question of law. 

Section 37 of the Presidency Small Cause Courts Act (XV of 1882), 
under which the Judges acted, after declaring that every decree and order 
of the Small Cause Court in a suit shall be final and conclusive, “ save as 
is herein specially provided,” adds that the Court may, on application of 
either party, made within eight days from the date of the decree or order 
in any suit, order a new trial to be held, ” or alter, Bet aside or reverse the 
decree or order,” upon such terms as it thinks reasonable. 

The language used seems to me to mean that, though the party is not 
entitled to appeal as of right, in any case in which application is made 
within the time allowed the Court may, if it thinks fit, reconsider any 
decree or order with all the powers of an ordinary Appellate Court. There 
iB nothing, either in the wording of the section or in the rules for new 
trials sanctioned on the 16th [100] February 1886, to debar a re-hearing 
where the question is one merely of appreciation of the evidence. The 
iTiles, in fact, by saying that the powers conferred by the section will ordi- 
narily be exercised only on certain specified grounds, recognize the power 
of the Court to grant a re-hearing even in other cases, should the same 
be thought necessary for the ends of justice; and such also appears to 
have been the intention of the Legislature, judging from the language 
used in Section 37. 

Being of opinion that the Full Bench did not act without jurisdiction 
and seeing nothing illegal in its proceedings, I would dismiss this petition 
with costs. 

This petition came on for hearing under the provisions of Section 
575 of the Code of Civil Procedure before Collin.s, C. J., who delivered 
judgment as follows: — 

JUDGMENT. 

Collins, C. J. — This case was not re- argued before me, the respond- 
ents not appearing. 

T agree with Mr. Justice Shephard’s reasons and conclusion, and I 
would therefore set the order aside and restore the decree. The respond- 
ents must pay all the costs. 
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APPELLATE CIVIL 

Before Mr. Justice Shephard and Mr. Justice Beat 


ViziANAGARAM MAHARAJAH (Plaintiff), Appellant V 
SiTARAMARAZU AND OTHERS {Defendants Noa. 1 to 9, 11 to 13, 

15 to 29 and 10 to 14 Defendanta, Repreaentativea), Reapondents * 
[7th, 8th and 13th August, 1895 ] 

Limitation Act — Act XV of i887, Schedule II, Article 132 — Suit for kattubadi — Whe- 
ther kattubadi ts rent merely or constitutes a charge — Resumption of service grant 
The plaintiff sued for possession of three villages granted by his predecessor 
to the ancestors of the defendants on the ground that the villages had been 
granted on service tenure and that he was entitled to resume them He pray- 
ed, in the alternative for a decree for six years' arrears of kattubadi 

Held (i) on the evidence that the plaintiff was not entitled to resume the 
villages , 

[101] (2) that the plaintiff was entitled to a decree for only ihiee years' 
arrears of kattubadi 

ID, 10 MLT 591-(191l) 2 M W N 106 (409)] 

Appeal against the decree of H R. Farmer, District Judge of Vizagti- 
patarn, in original suit No. 14 of 1891 

The plaint set out that three villages, “ included under the head of 
jeroyatr relating to the plaintiff’s samastanam, were given by the plaintiff’s 
grandfather the Maha Rajah to the defendants’ ancestors, three in number, 
that is, Kakarlapudi Appala Razu, Seetarama Razu and Vijiagopala Razu, 
who were in the Subordinate service of the plaintiff’s ancestors, with the 
condition that they should render seiwice by being present as courtiers 
Having regard to the treaty entered into between the English Government 
and this samastanam, and befote the English Government took the admi- 
nistration of the Northern Circars, the gifts made by the holders of this 
samastanam of their own accord can be enjoyed for life only during their 
time They cannot bind the interest of the 1 eversionary heirs according 
to the custom ” After setting out that the first named grantees adopted 
sons of the third, the plaint proceeded as follows — 

" The remaining seven sons and Vijiagopala Razu enjoyed one share 
separately As the suit villages were granted as service mokliasa and as 
the permission of the Maha Raja was required for then’ division, only tlio 
suit villages were enjoyed jointly till 1845 Vijiagopala Razu’s son, 
Seetarama Razu, requested the plaintiff’s father, the Maha Raja Garu, 
very much in 1853, that he should grant him again saying that he would 
render service as usual and enjoy the same, and that he would be paying 
the kattubadi fixed by the circar Thereupon, instead of gi anting thorn 
into three Shares according to family rights, they were given again 011 tlio 
18th September 1853 to the seven sons who were staying with Vijiagopala 
Razu and the adopted sons Lakshminarasimha Razu and Bungaru Razu witli 
a kattubadi of Rs. 300 newly fixed for enjoyment on the condition that 
they should according to mamul be in attendance ns courtiers, whenever 
the circar may desire, render Service and be subject to their pleasure ” 
The effect of cei'tain litigation was next stated in the plaint, and it 
was added that after its close the defendants divided the villages into nine 
shares “ and have been enjoying till 1879 according to tlieir respective 
shares, paying the usual kattubadi " The further averments were that, as 
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1895 defendants were not at the [1021 inam settlement made by the plaintiff 

Aug. 13. according to the custom, and as the conduct of the defendants was not 
. . satisfactory to the plaintiff, and as the services of the defendants were 
A1>PEL- required, the defendants were informed that they should pay a Bist of 
LATE villages; and that, as they failed to do so, notices were 

Civil. s^J’ved on them requiring them to relinguish the villages. The plaintiff’s 
prayers were for possession of the villages and for the payment of kattu- 
19 M. 100. ^ (1289 to 1292) and mesne profits 

for three faslis (1297 to 1299) or in the alternative (in case plaintiff was 
not found to be entitled to possession) for the payment of kuttubadi for 
faslis 1289 to 1292 as above and for faslis 1297 to 1299 at Ks. 5,000 a 
year. 

The District Judge held that the plaintiff was not entitled either to 
resume the villages or toi enhance the kuttubadi, and passed a decree for 
kattubadi from 1289 at Ks. 300 a year. 

Plaintiff preferred this appeal and objections were taken by the 
defendants as to the amount of kattubadi decreed. 

Mr. H G. Wedderbitrn and Rangachariar, for appellant. 

Bhashyam Ayyangar and Subramania Ayyar, for respondents. 

JUDGMENT. 

The plaintiff’s right to resume the villages held by the defendants is 
chiefly put upon the ground that the latter and their piedecessors have 
always held and still hold by tenure of service. It is also contended 
that, by the custom of the zemindary, the Maharajah had the right to 
resume the villages, and that the grant of 1853 made by the plaintiff’s 
predecessor must be construed with reference to the acts done and views 
expressed by him at or about that time. Since 1853 the defendants have 
been holding under an instrument, dated the 13th September 1853, which 
recites that the villages then under attachment had been granted to their 
ancestors for family purposes under tenure of service, and that no kattubadi 
had hitherto been payable. It provides that henceforward kattubadi shall 
be payable at the rate of Ks. 300 a year, and requires that the grantees 
“ shall behave themSelves properly, abiding by the orders of the circar as 
was done before the attachment (sabak).” The attacliment mentioned in 
this document had been in force since 1845, when the plaintiff’s grand- 
father died. Up to that date the defendant’s predecessor had held the 
villages under an instrument of 1808 (XII). That instrument, styled a 
raokhasa patta, declares that the grantees sliall enjoy the villages heredi- 
tarily. Except in the use of the word mokhasa [i03] there is no reference 
to any service. The grant is an absolute one, free of rent and evidently 
intended to be in perpetuity. The plaintiff’s counsel w^as unable to explain 
what the nature of the supposed service required of the defendants was, 
and we can find no evidence that any services were ever rendered or 
required. The probability is that the grant of 1808 was made to the 
defendants’ predecessors simply because they were fellow-castemen of the 
Maharajah whom he wished to maintain. No doubt it was the current 
opinion in 1853 that such grants were liable to resumption. That circum- 
stance explains the language used by the late Maharajah in the letter on 
which the plaintiff’s counsel relied. 

The circumstances under which the new grant was made in 1853 
are similar to those in Vizianagaram Maharajah v. Sunjanarayana (1). 

, (i) 9 M. 307. 
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In that case the Privy Council approved the judgment of thi& Court in 1096 
dismissing the suit The expressionb of subseivience used in the grant ol 13 

1853 are likewise to be found m the giant m the case \Vc iiia} also lefei 
to the decision of this Court in Suryanarayana v Itamachaiuh a (1) 

We agree with the JJititrict Judge in the conclusion at which lie has 
iiiiived We think there is no evidence of the alleged custom The plain- 
tiff’s appeal must be dismissed with costs. 

The objection on the part of the lespoiidents in appeal suit No 134 19 M. 100. 
IS based on the law of limitation The Judge has lu4d that the suit foi 
kattubadi is one to which Article 132 of the schedule to the Act applies 
and has awarded relief accordingly. Whatever may be tlie natuie of (he 
claim for kattubadi, the suit is so framed as to enforce the personal lemc- 
dy only It has been held by the Judicial Committee that the IB'ind 
article has reference only to cases in which the propeity charged is souglit 
to be made liable — Ram Dm v Kalka Prasad (2), see also Miller v Runga 
Nath Moulick (3), Seahayyah v Annamma (4), Rathnaaami v Subra^niuLija 
(5) In the face of these decisions we aie bound to disregard an unrepoited 
decision to the contrary effect to w^hich oui attention w as called * Wi* 
must allow the objection and the decree must be [104] amended accoid- 
ingly The respondents are entitled to their costs on this pait of tlieii 
objection The other objections are .not pressed 

In appeal suit No 179 of 1893, the memorandum of objections is 
allowed with costs 

ig M loj N=5 MLJ 142 

♦Second Appeal No 822 of 1894, 8th November 1894 Venkatarama Doss v 
Maharajah of Vtztanagaram — This was a suit by the Maharajah of Vizianagaram 
to reco\cr from the defendant a sum of money being arrears of kaltubadi accrued 
due for eleven years (faslis 1289 to 1299 Ix^th inclusive) on the village of Arjunavalasa 
held by the defendant in the plaintiff’s zamindari Tt was held by the lower C ourls 
that the suit was not barred by limitation for the reason that kattubadi was not rent 
merely but constituted a charge on the land Alubt v Kunht Bi (10 M 115) was 
leferred to by the lower appellate Court and Limitation Act, Schedule TI, Articles iji 
and 132, were held to be applicable to the case 

The judgment of the High Court on second appeal so far it relate<l to the ques- 
tion of limitation was as follows — 

llJDGMhNT 

4/1 ^ ^ ic;4c 

The next contention is that inasmuch as the last payment of kaltubadi was made 
111 April 1879 and the suit was brought on 20lh June iHgi, the whole claim is barred 
It was argued that the irregular levy of kattubadi abandoned more than 12 yeais 
before suit was not proof of a legal right, Ramdiandra v Jayanfuohana (15 M 
161) and that even if the right was not extinguished kattubadi was only rent, and 
not more than three years rent can be recovered In proof of this latter position 
two unreported cases Papamma Ran v Stvaramayya and Prakasa Rau v Maharajah 
of Vizianagaram (second appeal No 1061 of 1894 and second appeal No 692 of 
1893) were referred to Though the last payment of kattubadi was in 1879, the suit is 
only for ii years instalments and if kattubadi is a rent charge the case falls under 
Section 132 of the Limitation Act and the suit is in time That kattubadi is a rent 
charge and really a portion of the revenue reserved was held in Ramachandra 
v Jaganmohana (15 M. 161) and in many decided cases See also Alubt v Kunht 
B\ (10 M. 115) It follows that 12 years kattubadi may be recovered The decision 
in second appeal No 1061 of 1894 is not in conflict with this view The claim was 
for Rs 25 as kattubadi and it was not brought in a Small Cause Court, but on the 
regular side of a District Munsif's Court An appeal was heard by the Subordinate 
Judge a second appeal was rejected by the High Court under Section 586, Code of 
Civil Procedure, on the ground that the suit was of small cause nature. The sum 
claimed was Rs 25 only and it was not sought to make it a charge upon the land 
It was held that the claim was not for a cess, but that though originally pa3rable to the 
(1) Appeal No 77 of 1866, unreported (2) 7 A 502 (3) 12 C 389 

( 4 ) 10 M. 100 . • ( 5 ) II M. 56 , 59 . 
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[108] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr, Justice Parker, 


Koopmia Sahib (Plaintiff), Appellant v. ChidaMbabam Chetti 
AND OTHERS (Defendants Nos. 1 to 5, 1 to 14, 16 io 23, 25 to 85, 87, 

88 and 40 to 54), Respondents.^ [28rd September, 1895.] 

Iransfer of Property Act — Act IV of 1882, Section 74 — Redemption of prior mort-^ 
gage — Extinguishment of prior mortgage — Title by possession — Limitation. 

The trustees of a religious institution improperly mortgaged land forming 
part of its endowment, and put the mortgagee into possession on 27th June 
1877 as usufructuary mortgagee. The mortgagee assigned his mortgage to 
defendant No. i on 7th December 1882. On 23rd December 1889 the mort- 
gagors executed to the plaintiff a deed of usufrauctuary mortgage of the 
same land to secure Rs. 1400; the deed stated that the money was borrowed 
with a view to discharge a prior mortgage and proceeded “as you have 
undertaken to pay Rs. 1,000, to “the mortgagee, I credit you with Rs. 1,000 
and receive Rs. 402 in cash.“ The plaintiff paid off the prior mortgage on 
i8th April 1890, but did not obtain possession, other persons having entered 
in the interests of the institution. The plaintiff now sued for possession and 
a declaration of his mortgage right, the persons in possession and the prior 
mortgagee, but not the mortgagors Vere joined as defendants: 

Held that Transfer of Property Act, Section 74 was not applicable to the 
case, and that the plaintiff was not entitled to a decree. 

(R., 4 Ind. Cas. 21 (22)= 12 O.C 285.] 

Second appeal against the decree of T. Weir, District Judge of 
Coimbatore, in appeal Suit No. 165 of 1892, affirming the decree of 

Government as revenue it was now payable to the zamindar as rent The (|Ucstion 
of rent charge did not arise. 

P must be admitted that the decision in Prakasa Ran \ Maharajah of Vida- 
uagaram (second appeal No 692 of 1893) is inconsistent with the reported cases 
as to the nature of kattubadi, but the case is not rciiorted and wc do not feel bound 
to follow it 

W'c must hold, therefore, that the claim is not barred and dismiss the second 
appeal with costs. 

(Disi., 19 M 100, N.F. 19 M 529 (330).] 

The following is the portion of judgment omitted in l.L.R. ig M. 103 N 

( “ The first point raised was that there was no legal agreement t(> enhance the 
kattubadi in 1854. At that time the village was under attachment and defendant’s 
mother and guardian executed the vakalat A to Vakil Roy Carlu to authorize him to 
make terms for the release of the village. The petition B was jiresented by the 
vakil on the same day as also the sannad B. Having regard to the language of 
Exhibit A, we are not prepared to hold that these documents were beyond the 
scope of the vakil’s authority. Nor do we think that such an arrangement made 
to put an end to a bona fide dispute was beyond the power of defendant’s mother 
and guardian. A precisely similar settlement was recognized in Suryanaray ana's 
case (9 M. 307). The arrangement might therefore be valid without necessity of 
ratification. But the defendant attained majority in i87i, and it was not until the 
Privy Council Judgment was given in 1886 that the settlement was questioned. It 
was then decided that such enhancements were beyond the power of the incoming 
Zamindar and the obvious inference was that the enhancement of 1854 might have 
been resisted on the same ground. We cannot accept the contention that there is 
no evidence that the enhanced kattubadi was in fact paid. Not only are the long 
series of accounts corroboratix c evidence of such payment, but the mortgage-bond 
C shows that the defendant had himself accepted the enhanced rate. There is a 
legal evidence to support the finding of the Courts below.’’ ] 

♦ Second Appeal No. 1732 of 1894. . 

778 


1895 

Sep. 23. 


Appel. 

LATE 

Civil. 

19 M. 105. 



VL] koo^NtiA sAHik ij chidambarAm chetti 19 Mad. l07 

b. KnahnaBami Ayyar, District Munsif of Erode, in original Buit No. 285 
of 1890 

The plaintiff sued for possession of certain land and for a declaration 
that he wa$ entitled to hold it as usufructuary mortgagee The plaint 
alleged that the owners of the land mortgaged it on 27th June 1877 to 
one Varadaraja Naik, who assigned the mortgage to defendant No. 1 on 
7th December 1882, that the mortgagors on the 23rd Decembei 1889 
executed in favour of the plaintiff a usufructuaiy mortgage of the land lor 
Ks 1,400, part of the transaction being that he should redeem defendant 
No. 1, and tjiat the plaintiff on 18th April 1890 paid off the moitgage 
under which defendant No 1 held the land 

[106] Defendant No 1 admitted that his claim had been dischaiged 
by the plaintiff and stated that he was not m possession Defendant No 2 
alleged the land formed part of the endowmentb of a Durga The otliei 
defendants were persons who came in and were joined on their own appli- 
cation 'They had taken possession shortly befoie suit after a meeting of 
the community interested in the Durga, and their case was that the mort- 
gagors held the land as poojarig of the Durga and had no right to mort- 
gage it 

The District Judge found that the land foimed part of the endowment 
of the Durga He held that the plaintiff did not keep alive what rightB the 
previous mortgagee had, but extinguished the mortgage under hia arrange- 
ment with the mortgagors As to this point he referred to the terms of 
the instrument of 23rd December 1889, which contained the following 
passage — “ T have mortgaged to you for Rs 1,400, which I have boirow- 
“ ed with a view to discharge a prior mortgage As >ou ha^e uiideitriken 
“ to pay Rs 1,000 to the mortgagee, I credit you with Rs 1,000 and receive ' 
“ Rs 402 in ca&h ” On the question whether the plaintiff was entitled to 
rely on the possessory title of defendant No 1, the District Judge cited 
^fadhava v Narayana (1), and as to the claim of the persons in actual 
possession, he quoted Ismail Anff v Mahomed Ghoiis (2), and in the lesult 
he confirmed the decree of the Di&trict Munsif by which the suit v.is 
dismissed 

The plaintiff pieferred this second appeal on the following grounds 
among others — 

“ (1) The plaintiff being a subsequent mortgagee and having as such 
paid off the prior usufructuary mortgage in favoui of the fiist defendant, 
is entitled to all the rights of the said fir^t defendant and to recover pos- 
session of the properties sued for 

" (2) The lower appellate Court has misconstrued Section 74 of the 
Transfer of Property Act, the provisions of which are clearly applicable to 
the facts of the present case. 

“ (3) Possession having been held for more than twelve years under 
the first mortgage, the first mortgagee has, by the operation of the law of 
limitation, acquired a right to a limited interest as mortgagee even if thf 
mortgagors had no right to mortgage the property 

4) The lower appellate Court is wrong in holding that theie can 
be no acquisition of right by limitation unless one and the same trespasser 
continues in possession for upwards of twelve vears 

[107] (6) The lower appellate Court ought to have held that the 
first mortgage became valid by limitaton, inasmuch as the possession of 
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each of the persons in occupation was not independent of but derivative 
from his predecessor.” 

Bhashyam Ayyangar and Tiruvenkatachariar^ for appellant. 

Sivammi Ayyar, Subramania Ayyar and Ayya Ayyar, for respondents 

JUDGMENT. 

The plaintiff has never been in possession, nor lias he made his 
mortgagors parties to the suit. It is conceded he must fail unless Sec- 
tion 74 of the Transfer of Property Act applies to this case, the argument 
being that plaintiff stands in the position of first defendant, who has been 
mortgagee in possession for over twelve years. 

We think it is clear that tliis section does not apply. Section 74 
contemplates the existence of two mortgages at one and the same time, 
and the independent action of the subsequent mortgagee to put an end to 
the prior mortgage. It is difficult to see how two usufructuary mortgages 
could subsist at the same time, and the language of the instrument clearly 
proves that the intention of the parties was to extinguish the first mort- 
gage by the execution of the second. In these cases it is the intention 
which must be regarded. See Moheah Lai v. Mohant Bowan Das (1). 

The second appeal fails and we dismiss it with costs. 


19 M. 1007=6 M.LJ 16. 

APPELLATE CIVIL. 

Ih'forc Sh Arthur J. H. Collins, Kt,, Chief Justice and 
Mr, J ustice Parker. 


Venkataramakrishna Rao and ANOTHER {Defendants Nos. 3 
and 4), Appellants v. Bhujanga Rau (Plaintiff), Respondent 
[7th and 22nd October, 1895.] 

Hiudn Law — Stridhanam — Estate of mmried daughter in stridhanam property of 
mother 

Under the Hindu Law in force in Southern India, a married daughter, who 
succeeds to her mother’s immoveable stridhanam property, takes a life interest 
(.nly and after her death, it passes to her mother’s heir. 

IR., M B 553=12 Bom Lk 545 Ind Cas 459; 32 M 521=3 Ind Cas 281 

= 19 MLJ 384 (387)=6 MLT 1%, 3 OC 130 (135)] 

[108] Appeal against the decree of H. T. Rose, District Judge of 
Godavari, in original suit No. 18 of 1892. 

Suit for possession of the estate of Bayyanagudem. This estate was 
given as stridhanam to Chinnamma Rau by her husband. Chinnamma 
Rau enjoyed it till 1873, when she died leaving a will by which she devised 
it to her son Prasada Rau. Prasada Rau entered into po&session and 
enjoyed the estate until 1878, when he died leaving Bhujanga Rau, his 
adoptive son, on wffiose behalf possession was assumed by the Agent of the 
Court of Wards. In 1881, Ramayamma, the daughter of Chinnamma 
Rau, sued Bhujanga Rau for possession of the estate as the stndhanam 
of her mother and obtained a decree under which she was in possession 
till her death in 1891. Bhujanga Rau now sued to recover the estate. 
Defendant No. I was the husband of Ramayamma who alleged that she 


Appeal No 176 of 1894. 
(i) 9 C. 961. 
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had devised the estate to liim by wall. Detendant No. 3 had been adopt- 
ed by defendant No. 1 after the death of hia wife Defendant No 2 was 
an executor of the lafet-mentioned will The other defendants were brought 
on to the record on the death of defendant No 1 as his legal repiesent- 
ativea. 

The plaintiff denied the genuineness of the will of llaiiiHyinuma and 
also her power to devise the estate which he claimed under the law of in- 
heritance The defence was that Ramayamma’s estate passed to hei 
husband whether a& heir or devisee 

The District Judge held that the will was genuine but invalid, anrl 
passed a decree as prayed 

The defendants Nos. B and 4 preferred the appeal 
Ramachandra Rau Saheh, for appellants 
Patfabhirama Ayijar, for respondent 

JUDGMENT 

The Substantial question in issue is whethei Ramayamnia took an 
absolute or a qualified estate The property was stridhanam in the hands 
of her mother, but it is settled law that sucli property, when inherited 
by a daughter, ceases to be stridhanam in hei daughter’s hands The 
decision in Sangamalathammal v VaJayuda Mudah (1) is the leading case 
upon this subject, and it has been followed in numberless cases in tins 
Presidency as also in Calcutta See PTankiasen Laha v Srcemutty Noya7i~ 
mone,y Dashee (2) No doubt at all would have been felt in this case 
[109] had it not been for the decision of this Court in Narasayya v 
Venkayya (3), which has been represented as being inconsistent with the 
earlier decisions The District Judge who decided the case evidently 
considered it inconsistent, though he followed the earlier decisions, and 
BO also did a Division Bench of this Court in Virasangappa ChcHi v 
Rudrappa Chetti (4) to which we have been referred Wo will now proceed 
to point out that there was no inconsistency, and that the case roferied 
to IS in consonance with the whole cour&e of decisions 

In Naraaayya v Venhayya (3) the question was who was the heir to 
the property of a maiden daughter with respect to tlie estate which she 
had inherited from her mother and in whose hands it had been stridhanam 
property The lady had no sister, and the contest was betw^een her fathei 
and her brother aS to which of them was the nearer hen The Distiict 
Munsif held that the same rule of succession was to -be applied as if, the 
last holder was a male instead of a female, and that the brother was no 
heir as his father was alive On appeal the Subordinate Judge held that as 
a female the daughter had taken but a qualified heritage, and that upon 
her death the la&t full owner's heir was her heir On this view he con- 
sidered that the son was the mother’s heir in preference to the husband, 
and on this ground reversed the District Munsif 's decree The decision 
in Sengamalathammal v VaJayuda Mudali (1) was clearly before him, and 
in the appeal to the High Court it was expressly referred to Before the 
High Court it wa5 contended that the decision of the Subordinate Judge 
was bad in law, but the Judges refused to accede to the contention, thus 
admitting that the decision in Sengamalathammal v VaJayuda MudaJi (1) 
was a binding authority It was, however, pointed out that the Mitak- 
shara (Ch II, Sec XI, 30) laid down a special rule of succession to ti*^ 
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inherited property of a maiden daughter, of which property she, by a 
special rule, was ajs much a full owner as her mother was. The special 
rule of succession gave the property to her uterine brother, and on this 
ground the decision of the Subordinate Judge was affirmed. 

The observation which gave rise to the misconstruction is as follows: 
— “ But when a daughter succeed^ to her mother’s stridhanam, she is as 
much full owner as her mother,” but the context shows that the daughter 
spoken of was the maiden daughter to [ 110 ] whom alone the judgment 
relates. This is also clear from the fact that the general rule enunciated 
by the Subordinate Judge is expressly approved. The succession to a 
maiden daughter is the sole exception to the rule, and in all the other cases 
quoted, the question has been as to the succession to married daughter. 
It was expressly laid down in Sangamalathammal v. Valayuda Mudali (1) 
that the married daughter only took a life interest without power of alien- 
ation, and that, irrespective of the property being joint, the sister would 
succeed in preference to the husband; in other words, that the succession 
would go to the heirs of the mother. Taking this view, it s unnecessary 
to consider the validity of the will left by Ramayamma. The appeal fails 
and we dismiss it with costs. 


19 M. 110=6 M.LJ. 3. 

APPELLATE CIVIL. 

Before Mr. Justice Best and Mr. Justice Suhramania Ayyar. 


ViRASANGAPPA Shetti {Plaintiff), Appellant v. Rudrappa Shetti 
(Defendant), Respondent.^ 

[18th and 19th April and 16th December, 1895.] 

Hindu law — Stridhanam — Inheritance by a grand daughter for a limited estate — Suc- 
cession by heir of last full otvner 

A Sudra (Lingayat) died in 1826 leaving his property to A, B and C, his 
daughters, who enjoyed it for some time jointly. In i860 a settlement was made 
by (i) A, the sole surviving daughter, (ii) D who was the daughter of B, and 
(iii) the present plaintiff, who was the only son of C, and also the stepson of D. 
Under the settlement two-thirds of the property was given to the present plaint- 
iff and the rest was divided between A on the one hand and D and E on the 
other. E was the daughter of D Subsequently 1) and E acquired A’s share 
under a deed of gift dated 5th June 1863. D died in 1883. E had died pre- 
viously, leaving the present defendant, her husband, and a daughter F, who 
died an infant unmarried in 1892. The plaintiff now sued to recover the pro- 
perty which had passed to the line of B: 

Held (i) that the settlement of i860 on its true construction gave to D and 
E a life interest only in the event of their having no descendants, but an Estate 
of inheritance otherwise, and that that disposition was valid, and accordingly 
that in the event which happened they took a heritable estate ; 

[111] (2) that under the settlement of i860 and the deed of gift of 1863 D 
and E took as joint tenants with benefit to survivorship, and not as tenants in 
common, and accordingly that D became sole full owner of the property on the 
death of E, whose husband thus acquired no title as her heir; 

(3) that F inherited the property, but only for a limited estate, and that the 
plaintiff was entitled to succeed as heir to D, the last full owner. 

[N.F., 3 O.C. 130 (147) ; R., 25 A. 468 (474) (P.C.)=5 Bom. L .R. 828=7 C.W.N. 
831=30 I A. 202=13 M.L.l. 330=8 Sar. P.CJ 465; 24 B. 192 (217) (F.B.) 
=1 Bom. L.R. 574 (F.B.);’ 19 M. 107 (109); 2f; M. 1 (10); 32 M. 521=3 Ind. 
Cas. 281=19 M.L.J. 38i (387)=6 M.L.T. 196, 1 N.L.R. 154 (156).] 
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Appeal against fche decree of O Chnndu Menon, Subordinate Judge 18^5 
oi South Canara, in original suit No 5 of 1802 Dec. 16 , 

The plaintiff sued to recover property left by one Kusavva, who died 

an infant without issue in August 1801 The deteiidant was the lather of Appel- 
the deceased late 

The parties to tins suit were Lmgayats and Sudras The facts of the QviL. 
case were admitted and are stated sufficiently for the purposes of this 
report in the judgment of the High Court The relationship of the persons 19 

there refeiTed to appears from the following table — j 

Virasangappa Shelli 3. 

(died in 1626. leaving three daughters) 


Kuiavva 

(died in 1677) 

* Nagappa Shelti 
(died before 1660) 


Malaicavv^ 
(died before 1660) 

I 

Nadjavva 
(died in 1663) 


Dadavva — Nagappa Shelli* 

(died before 1660) | 

Virasangappa Shelti 
(ihe plainliff) 


Rudravva 

(predeceased her mother) 


Rudrappa Shetli 
(the deiendani) 


Kuisavva 
(died 1691) 


The operative pait of the settlement of 1860 (Exhibit B), which was 
worded as the deed of Kusavva, though it was signed bv Nanjavva and 
Virasangappa also, was as follows — 

On account of tlie properties valued at Rs 24,000 resolved to be 
given to the said Nanjavva and her daughter Rudravva, besides the move- 
able property with Rs 19,000 which was given to them on this date in 
the shape of gold, silver, bellmetal, copper and cash, T have given them 
out of my immoveable property situated at Pejawar of Murned magane 
in Mangalore taluk, all the lands assessed at Rs 424-2-4, fixing their 
value at Rs 5,000, with the exception of land No 5 called Kussavva 
assessed at Rs 26-11-7 and situated in Bolaur village — thus making 
up in all properties worth Rs 24,000 And I have made over to the said 
Virasangappa Shetti all the other immoveable and moveable [ 112 ] pro- 
perties, as also the garden with the storied house and out-houses therein, 
forming a portion of the garden No 3 of Mangalore Kasha bazaar out of 
Virasangappa's wrag assessed at Rs 16 and situated to the south and 
east of the lane, with the exception of the house and garden situated in 
the north, purchased in auction and formerly occupied by a barber tenant, 
reserving to myself the garden and house now occupied by me and obtain- 
ed by me on mulgeni from the Murgi Mutt people Hereafter both par- 
ties should enjoy the respective lands allotted to them and pay the (Gov- 
ernment assessment thereof and conduct the suits, &c , regarding the 
i-espective properties in thier possession Virasangappa should conduct 
without any omission the panchaparva and other ceremonies of our 
family god at Kadamatt as they had been conducted hitherto since the time 
of our ancestors. Either party has no right to object that the allotment 
of the moveable and immoveable properties made by me is unequal They 
must not through folly waste the properties allotted to their respective 
shares EitJj^&r party has n© right whatever to alienate, either by sale or 
mortgage, the properties m their possession without the co-operation of 
the other except for the purpose of improvement Virasangappa Shetti 
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alone should pay the one year’s interest on the debt of Rs. 700 due, and 
also the sum that ma\ he found due to Xanaji Shetti on account of the 
articles purchased from Ins sliop, Virasangappa Slietti should also pay 
the uages du(‘, if an\ , to the Slianbhogue, the scsrvants and the cooks, 
according to the ac(*(>unt. Of the two parties, whicliever has not got 
descendants (issue) should enjoy the property for lifetime only, and then 
the property should be enjoyed by the partv having decendants. To this 
effect is the will executed.’* 

The operativ(‘ part of the deed of gift of 1863 (Exhibit C) was as 
ff)llows : — 

Because J was living with \ou up to this time and you were looking 
after m\ maintenance, and because you should hereafter also maintain 
me during the rest of my life-time find perform the customary obsequies 
and ceremonies after mv death, I have made over to >ou by way of gift 
the aforesaid garden with the storied liouse therein now occupied by uh 
and which had been obtained on Maulza (for value) rnulgeni from the Murgi 
Mutt people on payment of lis 690, together with the five documents 
relating thereto, to wdt 

[113] “ You and your descendants, from generation to generation, 
shall enjo> (the same) and shall pa\ the annual rnulgeni of Rs. 10 to the 
Murgi Mutt To this effect is the gift deed executed by me out of m^ own 
free will.” 

The Subordinate Judge dismissed the suit. The plaintiff preferred 
this appeal. 

Bhaahyam Aj/yangar and Narayana Ban, for appellant. 

Bawarhandra Ban Saheh, for respondent. 

JUDGMENT. 

One Virasangappa, wdio originally held considerable property, includ- 
ing that in litigation in the present suit, by his will dated 10th January 
1826 devised it to his daughters Kusavva, Malakavva and Dadavva on 
terms and conditions wliich it is unnecessary to state fully. It is sufficient 
for our present purpose to say that he directed that the three ladies 
should live in union and enjoy the property jointly, and that, if they 
should find it inconvenient to do so, the same should he divided into four 
shares, of wliich Kusavva and Malakavva should eacli take one share 
and Dcdavva and her husband the remaining two shares. Up to 1860 
no separation took place, but in September of that year an arrangement 
w^as made, which was brought about by Kusavva, and to which all the 
descendants of Virasangappa thj!t were then alive w^ere parties, they being 
(i) Kusavva, the eldest daughter; (ii) Nanjavva, daughter of Malakavva, 
the second daughter, w^ho had died before tliat time : (iii) Nanjavva’s 
daughter Rudravva; and (iv) the plaintiff (appellant), the only son 
of Iladavva, the youngest daughter of the testator, she also having 
died before 1860. The arrangement was not a mere partition in accord- 
ance with Virasangappa ’s will, but a transaction which went beyond it, 
as the plaintiff thereunder got, ns the representative of the third daughter’s 
branch, more than two-thirds of the properties instead of half, which was 
his proper share under the will. Exhibit B, which evidences this trans- 
action, after referring to the will of Virsangappa, the marriage of Dadavva, 
as the first wife of Nagappa Bhetti, and, after her death, that of Nanjavva, 
daughter of Malakavva, as his second wife, tfie birth of children to him, 
inz.^ the plaintiff by Dadavva and Rudravva by Nanjavva, states that, for 
the prevention of disputes among Jbhe parties, it was agreed and arranged 
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that, excepting a house and a garden obtained on mulgeni by the hist 
daughter Kusavva and reserved to her, moveables worth Rs. 19,000 
and immoveables valued at Rs 5,000 [114] were to be taken by Nanjavva 
and Rudi’avva, and that the rest ol the propeiiies was to go to the plaintiff 
It also provides that whichever of these parties has no descendants should 
enjoy the properties allotted to him or her for life only, and then the same 
should go over to and be enjoyed by the party having descendants Three 
years after this arrangement, Kusavva made a gift, under Exhibit C, of 
the house and garden which slie had reserved to herself, to Nanjavva and 
Rudravva These properties, as well as those granted to them under 
Exhibit B, were, on the death of Nanjavva, the survivor of the grantees, 
held by her granddaughter Kusavva till her death in 1092 The question 
at issue IS, who is entitled to succeed to these proper-ties left by the last- 
mentioned lady, she having died unmarried 

Tlie plaintiff’s case, as put befoie us, is as follows — The giant under 
Exhibit B was to Nanjavva alone, Rudravva hei daughter being mentioned 
therein only to indicate that the estate granted was not a life estate, but 
one of inheritance On Nanjavva ’s death, Kusavva, her granddaughter, 
mherited the property, Rudravva having predeceased Nanjavva The 
interest taken by Kusavva in the property thus inherited by her was only 
a limited interest similar to that taken by a woman in an estate inheiited 
by her from a male Consequently on Kusavva ’s death, the succession 
should be traced from the last full owner Nanjavva, and there being no 
nearer heir than the plaintiff. ^he is entitled to the properties in question 
either as Nanjawa’s co-wiie’s son or as her husband’s sole sapinda, the 
defendant (respondent) Kusavva 's father not being, as Nanjavva’s son-in- 
law, entitled under the Hindu law to claim the same Further, if it 
should bo found that the grant under Exhibit B uas not to Nanjavva 
alone, but to her and Rudravva, as is contended on behalf of the defendant, 
even then the plaintiff is the party entitled For in this case, as well as 
under Exhibit C, Nanjavva and Rudiavva took ns joint tenants and con- 
sequently, on Rudravva pi^edeceasing Nanjavva, thte whole vested by 
survivorship in the latter to whom he is the heir 

The case for the defendant is that Exhibit B conferred on Nanjavva 
and Rudravva only a life interest in the properties with remainder to their 
descendants Kusavva as then descendant took not as Nanjavva’s heir, 
but directly under the instiiuuent as grantee Consequently the succession 
18 to be traced from hei, and the defendant, her father, and not the plain- 
tiff, is her hen It [1161 was also uiged that, if the above contention be 

held to be unsustainable, and il it be found that Kusavva took only by 

inheritance, then the estate which she thus took was a heritable one and 
Consequently the defendant succeeded to the same Should this con- 
tention also fail, it was argued lastly that the plaintiff’s claim should be 
held unsustainable so tar at least as a moiety of the property granted under 
Exhibit B as well as that given under Exhibit C is concerned, inasmuch as 

Nanjavva and Hudiavva took as tenants in common and the latter’s 

share passed first to her daughter Kusavva and even assuming this lady 
toQk only a limited interest, undei the law as contended by the plaintiff, it 
parsed after her to the defendant, the last full-owner Rud’^av^ a’s husband 
and heir 

In these circumstances, ^jhe points which arise for determination are — 
(i) As to Exhibit B — 

Was the grant to Nanjavva alone, or to her and Rudravva? 

Did the grantee or giantee%take only an estate for life, or a 
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heritable estate? If the grant was to both, did they take 
as joint tenants? 

(ii) As to Exhibit C— 

Did the donees take as joint tenants? 

(iii) If Kusavva took any property as Nanjavva’s heir, what 
interest did she take as such heir? 

Now as to the first point arising with reference to Exhibit B, it is 
quite clear to us that the grant was not to Nanjavva alone, but to her and 
Rudravva. Exhibit B distinctly says so. And the evidence shows that 
the plaintiff as well as the other pai'ties were also of that opinion. For, 
when some of the property set apart under Exhibit B had to be mortgaged 
in 1878, the instrument of mortgage was executed by both Nanjavva and 
Rudravva as owners, and the plaintiff signed the instrument as a withness. 
We are unable, therefore, to uphold the plaintiff’s contention with reference 
to this point. 

Passing on to the next point, we have, after a careful consideration of 
the language of Exhibit B and the circumstances in which it came to be 
executed,’ arrived at the conclusion that it gave a life-estate to Nanjavva 
and Rudravva only in the event of their having no descendants, but an 
estate of inheritance otherwise — a disposition perfectly valid in law (see 
Mayne’s Hindu La a*, 5th edition, paragraph 382, and the cases therein 
cited). And as they [1161 had in Kusavva a descendant, their estate must 
be held to have been a heritable one to which Kusavva succeeded by inherit- 
ance. This was also the view taken in suit No. 83 of 1883 instituted by 
the present plaintiff against Kusavva and the present defendant whereby 
he sought to eject Kusavva on several grounds, one of them being that 
Nanjavva and Rudravva took only a life-estate. In dealing with this 
contention the Subordinate Judge who tried that suit found in unmistakable 
terms that ** Nanjavva and Rudravva jointly took an absolute estate.*’ 
On appeal to this Court the learned Chief Justice (Sir Charles Turner) and 
Muttusami Avyar, J., agreed with the Subordinate Judge as to the 
construction of the document in question, though it must be admitted that 
the passage in their judgment which immediately follows this expression 
of their concurrence with the Subordinate Judge is somewhat ambiguous. 
We think, however, that we are justified in holding that the learned Judges 
did not intend to lay down that Kusavva took directly under Exhibit B, 
even if that document were susceptible of a construction different from 
that put upon it by us, as it is clear that, not having been in existence at 
the date of the instrument, she was precluded from so taking by the well- 
established rule of Hindu law that a grantee or donee must be a person 
capable of taking when the transaction begins to operate, and must, either 
in fact or in contemplation of law, be then in existence. We are confirmed 
in this view by the circumstance that in the concluding portion of the 
paragraph of the judgment wherein this question is discussed, the learned 
Judges speak of Kusavva ** as entitled to inherit the property set apart 
for these ladies and their descendants by this instrument.” 

We must, therefore, hold that the interpretation put by the learned 
Judges upon Exhibit B is in accordance with the view now adopted by us. 

Coming now to the third point, we may conveniently consider together 
that and the question raised with reference to Exhibit C. We think that 
the plaintiff’s contention is sound. Consideriag that the manifest object 
of the arrangement under Exhibit B was to secure the enjoyment of the 
properties to Nanjavva and Rudravva and their descendants, and in>default 
of any such delcendant, to the plaintiff and his descendants, it seems to us 
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more likely that fche intention was that, on the event of either of the female 
grantees dying in the life-time of the other, the share of the deceased should 
[ 117 ] pass to the survivor. (Compare Vydinada v. Nagammal) (1) We 
see nothing in the circumstances of the arrangement or the terms of the 
instrument to show that a tenancy in common was intended. Nor was it 
otherwise in the case of the gift under Exhibit C For considering that the 
donor was the very lady who brought about the arrangement evidenced by 
Exhibit B, considering also that the donees were mother and daughter, 
and further, that the donees were, as stated in the document itSelt, under 
an obligation to maintain the donor during^ the lest of her life-time, 4 
appears to us that what was in the contemplation of the parties was a joint 
tenancy If, on the other hand, it be supposed that they took as tenants 
in common, it might well have happened that Itudiavva’s shaie would, 
even in the life-time of the donoi, have passed to a comparative stranger 
had she died leaving only her husband and no issue, she having, as a 
matter of fact, predeceased the donor That a tenancy which might 
possibly result in such a devolution vNas intended seems to us impiobable. 

Ill our opinion, therefore, on Rudravva’b death, her share in all these 
properties passed by suivivorship to Nanjavva, who thus became the sole 
full owner of the whole estate, and it follows that the defendant’s claim 
to a moiety on the ground that he is Rudravva’s heir is unsustainable 
We have now to deal with the last point, which relates to the natuio 
of the interest taken by Kusavva m the property m question If she took 
a heritable estate, the plaintiff must fail, but if, on the other hand, she 
took a limited estate, he must succeed The conention on his behalf is 
that she took only a limited inteiest, Since in this Presidency property 
inherited by a woman even from another woman, is not the former’s 
stridhanam, and since m stridhanam property alone a woman takes an 
estate of inheritance, and the contention on behalf of the defendant is 
that the propeity in question was Kusavva’s peculiar property In 
8 eng amalaf hammed v. Velayuda Mudcdi (2) the question arofee as to 
property which devolved upon a daughter from her mother, and it was 
held by Bittleston, C J and Ellis, J , that the estate did not become the 
daughter's stridhanam On behalf of the defendant, however, we have 

been referred to the decision in G M A No 130 of 1890 Narasayya 
Venkayya (3) which no doubt as in the [ 118 ] defendant’s favour But 
We find that thought this case was distinctly before the Division Bench 
which decided MnlJangi Arnmanna v Chinna Kamayya (4), yet it was there 
held that property to w^hich a w’oman succeeds as the heir of another woman 
does not become the successor’s stridhanam 

The learned vakil for the defendant streneoubly mantains that the 
rule laid dowm in Nnrasayya v Venkayya (3) referred to above is in accord- 
ance with the Mitakshara, the leading authority, in this Presidency, and 
though the passage in Section XI (2) of that work, w^hich includes inlierited 
property under the head of stridhanam, has been held not to lay down 
the law correctlv as to pioperiv iiiheiitcd by a w^oman from a male, yet 
there is no good ground for overruling its authority in respect of property 
inherited from a female Theie would be Some force’ in this argument if 
the view that, notwithstanding that the language of Vijnane^w'ara in the 
passage m question is broad and general, the author did not really in- 
tend to include in his description of stridhanam what passes by inheritance 

(t) II M 258 (2) 3 MHCR 312 

(4I Second Appeal No 169 of 1893 unreported 
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from a male to a female, were well founded. For in that case it might be 
urged with some show of reason that the authority of the Mitakshara on 
the point at issue now is not necessarily affected by the decision laying 
down that property inhented fi’om a male is not stridhanam. But that 
view has been shown to be clearly erroneous by Messrs. West and 
Buhler (Digest, 3rd edition, pages 269 and 272), Dr. Gooroodas Banerjee 
(Marriage and Stridhanam, pages 283-7) and Dr. Jolly (Lectures on Hindu 
Law, pages 242-251) It is, therefore, difficult to see how Vijnaneswara 
is still to be treated as an authority on the point under consideration, 
whilst, except in Bombay, the Courts, including the Privy^ Council, have 
unanimously declined to follow' him as to property inherited from a male. 
Moreover, so far as this Presidency is concerned, the Courts, in thus 
rejecting Vijnaneswara ’s doctrine that the word ' &c.,’ in the text of 
Yajnavalkya relating to what constitutes stridhanam includes property 
inherited, have not proceeded solely on the authorities peculiar to 
the Dayabhaga school, but have been influenced considerably by 
the fact that the Smriti Chandrika and Day a Vibhaga or Madha- 
v>am have put on; entirely different construction on the same word 
in the said text. Bittleston, C. J., and Ellis, J., in Sengamalath- 
[119] ammal v. Velayuda Mudlai (1) referred to and rely on the Smriti 
Chandrika as supporting their conclusion, and the Privy Council in 
Mutta Vaduganatha Tevar v. Dotasinga fever (2) observes ‘‘ there are 
tw^o commentaiies which are received as authority in the Carnatic, the 
Smriti Chandrika and the Day a Vibhaga of Madhaviya, neither of which 
follow the cited passage of th^ Mitakshara, in assigning to a woman as her 
stridhan propei*ty inherited by her.’' It will thus be seen that the 
contention that property inherited is not sridhanam, though opposed to 
the Mitakshara, is supported by two out of the three commentators 
accepted as high authorities in the southern or the Dravida school, and 
one of whom wrote several centuries after Vijnaneswara. 

Our attention was next drawn to the observations of Telang, J., in 
Manilal Rewadat v. Bai Rewa (3) on what has been called the doctrine 
of reverter. The learned Judge at p. 763 says with trnth that ** this 
doctrine of reverting to the heirs of the last male owner is one which is 
nowhere expressed, as far as we are awai’O in either the Mitakshara or the 
Mayukha.” No doubt the circumstance thus alluded to by the learned 
Judge furnishes an excellent ground against the introduction of the doc- 
trine of reverter in the provinces where the doctrine of the Mitakshara 
that inherited property is stridhanam is accepted to be law as it is in 
Bombay. But the argument has no force here, that doctrine not having 
been adopted by the Courts in this Presidency. And w^hen once it is held 
that a woman inheriting property takes but a limited estate and does not 
become a fresh stock of descent, the doctrine of reverter is a necessary 
consequence, since inheritance must be traced from the last full-owner, 
whether such owner is a male or a female. 

Following, therefore, the rule laid down by Bittleston, C. J., and 
Ellis, J., in Sengamalathammal v. Velayuda Mudali (1) so far back as 
1867, and affirmed recently by the Chief Justice and Shephard, J., in 
Mullangi Ammanna v. Chinna Kamayya (4), we hold that Kusavva took 
only a liinited interest in the property in question, and that on her death 
the plaintiff, as the heir of the last full-owner ,r is entitled to succeed to it. 

(I) 3 M. H. C. R. 312. (2) 8 I. A. 99. 

(4) Second Appeal No. 169 of 189^^ unreported. 
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The result is the plaintiff is entitled to the property left by Kusavva 
out of what was inherited b) hei from Nan] aw a 

[120] We must ask the Subordinate Judge to Submit findings on the 
first, second and sixth issues Further evidence ma} be taken on either 
side 

[After the 8ui)ordinate Judge luid submitted the findingb lequired, 
the Coui’t passed a decree for the plaintiff ] 

19 M. 120 (P.C)=23 1.A 28=6 Snr. P.CJ. 684. 
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MATnusiii Umamba Bo\f Saidv and others {Pcfitwneva), Appellants 
V Matitubri Dipamba Boyi Saria and others (Counter- 
petitioners), Respondenis [14th November, 1895 ] 

Duration of receiTershtp^Dtscrehon of Court^Decrec in accordance ivitli judgment, 
Section 2o6, Civil Procedure' Code 

It IS within the discretion of a Couit appoipting a leceiver in a suit to order 
that the office should continue permanently after the decree when such continu- 
ance IS necessary, or for so long as it may be so. A decree of the High Court 
declared it to be necessary that a permanent appointment shcnild be made of a 
receiver and manager of the estate allotted by the Government to the family of 
the deceased Maharaja of Tanjore, and directed that fiesh appointments to the 
receivership should be made from time to time as occasion might require during 
the life ot the senior widow under whose management the estate had been origin- 
ally placed and the lives of the co-widows surviving her, or for so long as the 
Court might consider necessary 

Held that the decree directing the permanent leccivership was nol in variation 
of the judgment which it purporated to follow, that the Court had a discretmn to 
make such an order when necessary for the preservation of the estate, and that 
so doing was in accordance with the practice, there being nothing to prevent the 
Court from giving the nianagemenl to the senior widow living at the time, it she 
should be fit to manage the estate on behalf of all interested m it 

Appeal troiii an oule, (28tli August 1893) of the High Court r^ect- 
ing a petition for the amendment of a former decree (8th May 1868) ol 

the same Court . 

ri211 This petition of the 15th August 1893, to bring the decree of 
8th May 1868 into conformity with the judgment of the same date, related 
to the receivership and monagement of tlie estate allotted by the Govern- 
ment in 1862, after the decision in The Secretary of State y Kamachee 
Bom Sahaba (1), to the widows and daughter of the late Maharaja of 
Tamore, who died m 1856, leaving fifteen widows, of whom eight survived 
when SIX of them made tins application, two of them beinj^ counter- 
petitioners i j i. 1 . 

The question was as to the validity of an order contained m the 
decree of the High Court of the above dale for the continuance of the 
recef yership over the estate in which the widows and daughter were 

(i) 7 M I A, 476. 
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entitled to participate. This order rendered that office permanent during 
the widows’ lives, or for so long as the District Court might consider 
necessary. 

The" Government order of 1862 (2l8t August) was that the estate 
allotted* for the benefit of the family of the late Maharaja “ should be 
“ made over to the senior widow, w'ho will have the management and 
“ control of the propeHy; and it will be her duty to provide in a suitable 
“ manner for the participative enjoyment of the estate by the other 

widows, her co-heirs. On the death of the last surviving widow, the 

“ daughter of the late Kaja, or failing her, the next heirs of the late 

“ Raja if any, will inherit the property.” 

Tile widow (under whose management the estate was originally placed 
by the Government) H. H. M. Kamakshi Boye Saiba, died in 1892. 
Her co-w’idow, H. H. M. dijoyiaii|ba Boye Saiba, whth anotlier co- widow, 
instituted in 1866 the suit Jijoyiamba Bayi Saiba and another v. Kama- 
hshi Bayi Saiba and others (1), the first defendant in that suit being 
then the senior widows managing under the above order The decree 
in that suit, dated 8tli May 1868, issued upcm the judgment of the 
same date, disallowed the division of the estate, but directed the appoint- 
ment of a receiver and manager. The circumstances wliich led to this, 
and the order for the continuance of the receivership are stated in that 
judgment, of which the part material to the present question was 

as follow's : — 

” We are now^ satisfied that the first defendant is unfit to be again 
” trusted with the possession and control of any part of the [122] exist- 
” ing property; the further evidence now’ before the Court shows reckless 
” dealing with the property and the lavish expenditure of large sums 
” for purposes of which the accounts afford no satisfactory explanation; 
” not only has th^ large sums of ready money received from the Govem- 
” ment, and the w’hole proceeds of the immoveable property been dis- 
“ sipated, but a considerable portion of the moveable property itself has 
‘‘ also been got rid of, and debts to a considerable amount left unpaid. 
” We are, at the same time, of opinion that it w’ould be most imprudent 
” to entrust the management of the property to the second defendant as 
” urged by her vakil or to either of the junior widow’s. Little, if anything 
” we are sure, w’ould be gained as respects the care and preservation of the 
” property, and theie would very soon be violent disputes and further 
” litigation. It appears to us to be absolutely necessary that the estate 
” should remain in the custody and under the control and direction of a 
” competent receiver and manager appointed from time to time by the 
” Civil Court, and invested with general powers for the management and 
” regulation of the property and its enjoyment and the application of the 
rents and profits. The Collector is at present the appointed receiver, 
” and there is no doubt that it is of the greatest advantage to the estate 
” and parties interested that he should continue to act as receiver and 
” manager, as we trust he will be able to do. The continuance of his 
” appointment, therefore, will be decreed; but should it be necessary, the 
** Civil Judge must appoint a fit and proper person in the Collector’s 
” place, taking sufficient security for the discharge of his duties, and 
” fixing a fair and reasonable amount of remuneration for his services.” 

The judgment from which the above is^an extract, was followed by 
a decree which, in reference to the same widow till then managing the 


(I) 3 M.H.C.R. 424 . 
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estate, declared as follov\s, appointm^ a leceivor iiiid manager in her 
place : — 

This Couit doth also adjudge and deulaie that the fii*8t defendant 
IB not a fit and proper person to be again entrusted with the posBeBSion 
and management oi the said proper t}/ and that the permanent appoint- 
ment of a receiver and managei ol tlie whole of the property ib neceBsary; 
and this Court doth decree and order that, it particable, the Collector be 
continued as such receiver and rnanugei , but, it not piacticable, the 
Civil Couii) do appoint a fit and pioper peison in his place, taking good 
“ and [123J sufficient seem it j for the discharge of his duties, and fixing 
“ a fair and reasonable sum as a rernuneiation foi his services, and from 
time to time make fresh appointments as occasion may requiie during 
“ the lives of the said wudows and the suivivcis or survivor of them or 
“ until it sliall be consideied by tlie Civil Coiir( tliat a receiver and manager 
“ 18 no longer necessary 

111 1888 11 petition was filed b) some of the widows, including Mathusri 
Jijoyi Amba, tor tlie discharge oi the rcceuei appointed by the Court, and 
to have the management of the estate declaied to belong to the widows in 
succesBion according to then seniority This was rejected, and the re- 
jection was upheld on appeal to tlie Queen m Cnuncii, ex-part c Ram 
Mathusri Jtjaiamba and others (1) 

Then followed, after the death ol Mathusri Kamakshi, the present 
petition, dated the 15th August 1893, wherein six of the surviving eight 
co-widow's, among whom were the four present appellants, petitioned that 
the decree of 1868 might be bi ought into confoimity with the judgment 
which preceded it, by deleting the w'oid ' permanent ’ between the words 
‘the’ and ‘appointment,’ and by substituting the w^oids " the life of the 
first defendant ” for the words “ the lives of the said widows and of the 
" survivoi of them, or until il shall be considered by tlie Civil Court that 
“ a receiver and managei is no longer necessaiy 

This application was rejected by the High Court on the 28th August 
1893. The judgment of the Court (Collixh, C J., and Davies, J.) was 
as follows ■ — 

"It IB not stated iii the afiplication uiidei’ wliat provision of law the 
" application is made, but at the heating the vokil who presented it made 
" reference to Section 206 of the Code ol Civil Procedure (Act XIV of 
" 1882) now in force, wliicli directs that the decree must agree with the 
" ‘judgment,’ and that ‘the Court shall of its own motion or on that of 
" 'any of the parties amend the decree so as to bring it into conform- 
" 'ity with the judgment ’ But theic was no such provision in Act VIII 
" of 1859 (as amended by Act XXIII of 1861; which was the law of pro- 
" ceduie in force at the time the decree in question was passed Section 
" 189 of that Act piowides that ‘ the decree shall bear date the day on 
" which the judgment was passed It shall contain the [124] number 
" of the suit, the names and descriptions of the parties, and particulars 
" of the claim, as stated in the legister of the suit and shall specify 
" clearly the relief granted or other determination of the suit.’ This 
" section applies to the decree of the original Court, and the rules laid 
" down in Section 360 as to what the decree of the Appellate Court should 
** contain are just the sam^. No provision is made in either case that the 
" decree should be m agreement with the judgment except in the matter 
" of date No doubt that even under the old Act the decree would in the 
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1638 * course follow the judgment, and would be liable to-be set aside if 

Nov. 14 . * were opposed to the judgment, but there was nothing to prevent 

** the insertion in the decree of directions that might not have found place 

Privy ^ judgment, or to use the words of the section itself, ‘ to specify 

CbUN- ** clearly what the determination was.’ Now, in this case we have had 
CIL ** before us the decree of this Court in its original state, and we find it 

1 ‘‘ signed by the two learned judges wdio gave the judgment, and it is not 

IS M. 120 he supposed that they were not aware of its contents, and if they 

(P.C.)- “ were aware of its contents, it must be taken that in it they declared 
23 1. A. “ clearly and specifically what their final determination was, and unless it 

“ can be shown that it is at direct variance with their judgment we have 

conflict of authority that we can be called upon to set right. Tak- 
ing the judgment then and reading it wx' are unable to see anything in 
it which is contrary to what is decreed, that is, anything which decides 
‘ ' that the appointment of receiver and manager is not to be permanent and 
“ that the appointment is to last only during the life-time of the first 
“ defendant. On the other hand, we consider the following portion of 
“ the judgment distinctly contemplates what is only more fully expressed 
“ in the decree. ‘The remaining point for consideration is the future 

“ ‘preseiwation and management of the whole property with a view to 

“ the interests of all the parties. Although w^ie do not consider the 
“ ‘pase one in w^hich the first defendant should be held responsible to the 
“ ‘plaintiffs and the other wddow^s us a defaulting trustee, w'e are now 
“ ‘satisfied she is unfit to be again trusted wdth the possession and control 
“ ‘of any part of the existing property. We are at the same time 
“ ‘of opinion that it would be most imprudent to entrust the management 
“ ‘of the property to the second defendant as urged b} her vakil or to either 
“ ‘of the other junior widow s. Little, if am thing, we are sure, would be 
“ ‘[128] gained as respects the care and preservation of the property, and 
“ ‘tliere wxuld very soon be violent disputes and further litigation. It 
“ ‘appears to us to be absolutely necessary that the estate should remain 
“ ‘in the custody and under the control and direction of a competent 
“ ‘receiver and manager appointed from time to time by the Civil Courts 
“ ‘and invested with general powers for the management and regulation 

“ ‘of the property and its enjoyment and the application of the rents and 

“ ‘profits.’ We "have therefore no ground foi* altering the directions in 
“ the decree which was passed b} this Court twenty-five years ago, and 
“ which has been preserved in its integrity and acted upon in its entirety 
“ ever since. If, as it is further stated m the application, the decree 
“ gave a relief different from that claimed in the plaint, the matter 
“ should have been made the subject of appeal at the time. It is too latE 
“ to reopen the case on its merits now. 

“ The fact is this is but another undisguised attempt on the part of 
“ the surviving Eani’s to get back into their own hands the management of 
“ the estate, which for their common benefit was taken away from them 
“ by the decree. Their last attempt w as in 1887 when they applied to the 
“ District Court to remove the receiver and manager appointed by it on 
“ the ground that he was no longer necessary, a contingency for which it 
“ will already have been noticed the decree itself had provided. But the 
“ District Court dismissed the applicatiop, and this Court confirmed the 
“ order, and on appeal to the Judicial Committee* of the Privy Council, 
“ their Lordships delivered a judgment on the 24th April 1890, dismissing 
“ the appeal and observing that the Court ‘ had exercised a very sound 
“ discretion’ in not removing its receiver. This Court in its order of the 
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18th Decc;iiiber 1868 when granting the certificate for appeal to Her 
“ Majesty in Council, remarked as follows — ‘More than 20 years have j^Qy^ 

" 'passed since that deciee and \\e aie of opinion that the same reasons 

" ‘which in 1868 made the appointment of a receiver imperatively neces- Privv 
“ ‘sary still exist in all their force (31d age and 20 years more of that (^ouN- 
“ ‘seclusion which is the lot of ladies of exalted rank in this country can 

“ ‘hardly have made then Highnesses better fitted for the management of ’ 

" ‘an estate annual income is more than 1 ^ lacs of rupees and which 19 |V|7l29 
“ ‘was valued in 1868 as worth about 68 lacs of rupees (the moveable (P,C.)-=* 
“ 'party in jewels and cash alone being wortli nearly 20 lacs) ’ Nothing 23 I. A. 

“ 18 urged to show that the Itanis .ire at this moment in any fitter posi- 
“ tion to manage their own [126] affaiis than they were then, but all Y’sgi. ' 
“ that IB now done is to raise a technical objection w'hich strikes at the 
“ very root of the decree, for, if it w^eie allow^ed, the decree would become 
a dead letter owing to the demise of the first defendant, during whose 
hfe-time- alone the petitioners 'requiie us to find it was to remain m 
force Then fresh disputes and litigation would arise to be terminated 
only by the passing of another decree in terms similar to this one, the 
estate in the meanwhile having been wasted This is not a desirable 
result, and we have no hesitation for the reasons we have stated in 
rejecting the application and it is rejected accordingly 

On the appeal, of foui of the petitioners, Mr. J. D Mayne, appeared 
tor the appellants 

The respondents did not appear 

It was argued m support of the petition that the language of the 
decree of the Bth jMa} 1868 was in excess of that which the judgment of 
the same date had authorized The judgment had not decided the ques- 
tion whothei the appointment of the receiver and manager should be per- 
manent The judgment had pioceeded on the personal unfitness of the 
widow firat entrusted with the management Whether or not the receiver- 
ship should continue after the rights of other w^idows according to their 
Seniority, under the terms of the gift by the Government, had accrued, 
was a question that had not been brought before the Court, and the judg- 
ment had not disposed of it The deciee, however, had established the 
permanence of the leceivership As a matter of jurisdiction, how^ever, 
the Court could not decide upon the claims of the widows, whose future 
rights had not been made the subject of any demand or of any issue 
Reference was made to Section 206 of the Code of Civil Procedure The 
rights of the widow^s liud been secured to them by the terms of the Gov- 
ernment order at the time when the gift whs made in 1862 

At the end of the argument for the appellant, their Lordships’ judg- 
ment was delivered by Lord Macnaohtbn : — 

J UDGMENT 

Their Lordships are of opinion that there is no ground for this appli- 
cation and that the appeal fails They think that the decree of the 8 th of 
May 1868 is in accordajice with the judgment pronounced and with the 
practice of the Court The judgment of the Court declares that the 
matter for their consideration was " the futuie preservation and manage- 
ment of the whole property with [127] a view^ to the interests of all 
parties "■ the portion of the decree which is objected to was, in the opinion 
of their Lordships, necessary for the security and preservation of the 
property There is nothing in the decrqje to prevent the appellants, if they 
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think fit, applying for the discharge of the receiver and manager, and 
there is nothing to prevent the Court putting the senior widow living in 
the management of the property if the Court is satisfied that she is a fit 
and proper person to manage it on behalf of all the persons interested. 

Their Lordships will therefore humbly advise Her Majesty to dismiss 
the appeal. 

Appeal dismitteed. 

Solicitors for the appellants: Messrs Law ford, Waierhouin^ and 
Law ford. 


19 M. 127. 

APPELLATE CIVIL. 

Before Mi. Justice Best and Mr. Justice Subramania Ayijar. 


Kamalakshi (Plaintiff) y Appellant v. Kamasami Chetti 
(Defendant No. 6), Respondent.^ 

[10th, 17th, and 29th April and Ifith December, 1896. J 

IJindu late — Decadasi — Adoption by temple dancing xcoman — Right of adoptne daugh- 
ter — Civil procedure Code, Sections 440, 568 — Sidt by infant xvithout a next friend 
— Evidence taken on remand 

Suit by the adoptive daughter of a temple dancing woman, deceased, lo compel 
the trustees of the temple to permit the performance of a certain ceremony, 
in view to her entering on the duties and emoluments attached to the office of 
her adoptive mother The plaintiff was 17 years old at the time the suit was 
instituted and she did not sue by a next friend. No objection was taken by the 
defendants, on the ground that the plaintiff could not sue without a next friend, 
until the case came before the Court of first appeal at which time the plaintiff 
had attained majority. On second appeal, the High Court directed the return of 
a finding on the issue (previously framed but not tried) whether the plaintiff's 
adoption was valid. Fresh evidence was taken and the finding was that the 
tdoption was made with the intention that the girl should be prostituted while 
she was still a minor. 

[129] Held, (i) that seeing no objection was taken lo the suit on the ground 
that the plaintiff should have sued by a next friend, until after she had attained 
her majority, the irregularity was waived; 

(2) that the lower Court had power to take additional evidence on the issue 
remanded ; 

(3) that the suit was not maintainable on the ground that the adoption of the 
plaintiff was made with a criminal intention. 

[R., U Cr. L.J. 327=6 Ind. Cas. 367 (369): 14 Cr. L.J. 33 (34)=13 Ind. Cas. 257= 
34 M.L.J. 221=13 M.L.T. 131=(1913) M.W N. 207 (214); 17 Ind. Cas. 422 
(423)=23 M.L.J. 493=12 M.L.T. 467~.(1912) M.W N. 1138; 7 O.C 234 (236); 
11 O. C. 159 (162) ] 

Second appeal against the decree of W. Dumergue, District Judge 
of Madura, in appeal suit No. 121 of 1893, reversing the decree of H. 
Krishna Bau, District Munsif of Madura, in original suit No. ^1 of 1891. 

This waq a suit instituted by the plaintiff at the age of 17 without a 
next friend against the trustees' of the Minakshi Sundareswarar pagoda. 
It was alleged in the plaint that one Minammal, who died in 1879, was one 
of the dancing women attached to the pagoda, and as such entitled to the 
benefit of one of the temple endowments, tlAt Minammal had taken in 
adoption thfe plaintiff who was accordingly entitled to succeed to her office 
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and the emolumentB attached to it, that the plaintiff could not enter on to 
the office until a pottu-thali had been tied on her in the temple, and that 
the defendants did not permit this to be done The prayer of the plaint 
was that the defendants be compelled to allow the thah to be tied in the 
temple, in view to the plaintiff performing the dancing service and enjoying 
the honours and endowment attached thereto 

The District Munsif passed a decree ae prayed The District Judge 
reversed the decree and dismissed the suit on the ground that the claim 
was inadmissible as being in effect a claim by the plaintiff to be enlisted 
as a public prostitute 

The plaintiff preferred this second appeal. 

Mr Parthaaaradhi Ayyangar, for appellant 
Sundara Ayyar and Ramaniijachanar, for respondent 

JUDGMENT 


1 ^ 


Dec. 16 . 


Appel- 

late 

Civil 


19 M. 127. 


SuBiiAMANiA Ayyar, J — The first question laised in tins casa) is 
whether the presentation of the plaint and the prosecution of the suit by 
the plaintiff (appellant) when she was yet a minor and without the aid (rf 
next friend were void or w^ere mere irregularities wdiicli the defendants had 
by their conduct waived 

In the recent case of Doon/a Mohun Daaa v Tahir Ally (1), Sale, J., 
said — “ The reason why no proceeding can be taken by [ 129 ] an infant 
*' without the assistance of a next friend is, as stated in Daniell’s Chancery 
“ Practice, 6th Edition, p 105, ‘on account of an infant’s supposed want 
“ of discretion, and his inability to bind himself and make himself liable 
for costs ’ And it would seem that the rule was intended for the 
pi-otection and benefit of defendants, for it has been held that when a 
defendant w^nives this benefit and protection, the suit mav proceed 
" without a next friend ” In cx parte Brocldebanh (2), cited by the 
learned Judge in support of his opinion, all the Judges proceeded upon the 
view that an infant to whom a debt was due had a light to enforce the 
payment of it by means of a debtor’s summons and proceedings in bank- 
ruptcy based thereon, and that the infant having sued out the writ in 
the action m his own name without a next fiiend, was an irregularity 
which was waived by the conduct of the defendant There is authority, 
therefore, frtr holding that the contention of the defendants (respondents) 
that the proceedings in the present case were altogether void cannot be 
supported It was no doubt open to the defendants to apply under Sec- 
tion 442, Civil Procedure Code, to have the plaint taken off the file, as 
it appeared on the face of the plaint itself that the plaintiff was a minor 
at the date of its presentation They not only omitted to do so, but 
throughout the trial raised no question on the point And when the 
District Munsif passed a decree against them, they preferred an appeal 
against it to the District Court making the plaintiff respondent, without 
getting a guardian ad htem appointed as if she were not a minor, even 
though at the time the appeal was preferred she was still under tlie age of 
18 It IS now too late for the defendants to object to the irregulanties 
they complain of 

The next question for decision is whether the planitiff is entitled to 
the relief claimed by her, vie , that the defendants be directed to permit 
her to undergo the pottu-tying ceremony in the temple in accordance with 
the usage of the institution. The District Munsif held that she was en- 
titled to the relief The District Judge, being of opinion, as I understand 
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1M6 relief would be opposed to public policy as one 

Dec. 16 . to promote immorality, disagreed with the District Munsif and 

rejected the claim. 

Appel- Now as to the ceremony itself, it seems to be quite simple in its 
LATE nature. As its very name denotes, the material portion of it [ 180 ] consists 
Civil. nothing more than tying within the precincts of the temple a circular 
^ gold to the neck ol the girl to be admitted as a temple dancer. 

19 M. 127. the judgment of the Sessions Judge in Hegina v. ArunacheUam (Ih 
a case connected with this same temple). So far, therefore, as the per- 
formance of the ceremony itself goes, there is nothing immoral in it. The 
District Judge’s view probably rests upon the notorious fact that women 
who are temple dancers generally lead the life of prostitutes. That, 
however, in no way proves the existence of any true connection between 
the tying of the pottu and the immoral lives of those who undergo the 
ceremony. And it is scarcely necessary to say that, neither in theory 
nor in practice, is the dedication to the temple looked upon as essential 
to a woman of the dancing-girl caste becoming a prostitute. But, on the 
other hand, there is an immediate and clear connection between the 
ceremony in question and the mirasi office of dancer claimed by the 
plaintiff, inasmuch as the former is a necessarx^ preliminary to her enter- 
ing upon the duties of that office and to .her anjoying the emoluments 
attached thereto. It is quite true that, in ex-parte Padmavati ( 2 ) and in 
Regina v. ArunacheUam (1) already referred to, tying of pottu was one of 
the circumstances relied upon by the prosecution against the accused. But 
that was, of course, not for the puipose of establishing that the ceremony 
by itself amounted to an offence, but to throw light on the intention of the 
accused as to the course of life to which the minors were to be trained. 
The argument was the ceremony made the girls temple dancers; temple 
dancers usually became prostitutes; hence the object of the accused in 
obtaining possession of the girls was to train them up to a life of prostitu- 
tion, It seems to me therefore that the said cases are not in conflict with 
the proposition that no true relation exists between the ceremony and 
the immoral life of the dancers. Consequently, if the defendants without 
lawful excuse refuse to allow the plaintiff to undergo the customary cere- 
money said to be a pre-requisite to her entering upon the duties of her 
mirasi office, she is certainly entitled to redress. And I consider that we, 
sitting here as Judges, are not at liberty to upset any decisions admitting 
the right of members of the dancing-girl caste to remedy for violation of 
their civil rights, on the alleged ground that a change has taken place in 
the [ 131 ] sentiments of the large mass of the Hindu community in regard 
to the propriety of recognizing the usages of the said caste. As observed 
by Ijord Campbell, L. C., in Brook v. Brook (B) “ change of opinion on 
any great question may be a good reason for the Legislature changing 
the law, but can be no reason for Judges to vary their interpretation of 
the law.” 

In connection with the objection that the plaintiff is not entitled to 
the relief claimed, we were referred to Johnson v. Shrewsbury and 
Birmingham Railway Company ( 4 ) where Lord Justice Knight Bruce, when 
dealing with the question of specific perfm-mance of agreements for per- 
sonal service, said that before the Court can act in the exercise of its 
peculiar jurisdiction to enforce specific performance of an agreement it 
must be satisfied that the agreement is one ascribable to a class in which 
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t|ie Court baB been acouBtomod or has certainly juriBdietion to interfere lSi6 
This observation is no doubt equally applicable to a case like this where |g 

specific relief of a somewhat novel description is claimed. But, as pointed ’ 
out by the Lord Justice himself m the same case later on, the demand Appeu- 
may be new specifically without being new in kind or in principle And in late 
my view the novelty of the relief sought here belongs to the former class Civil. 

and not to the latter In support of this opinion I may, without m the ' 

slightest degree intending to suggest any invidious comparison between the 19 M. 124' 
menial office of a temple dancer and the dignified position of a mahant or 
head of a mutt, refer to Oiyana Sambaudha Pandara Sannadhi v Kanda- 
8ami Tambiram (1), where the learned Chief Justice and MuttuBami 
Ayyar, J , ordered the Subordinate Judge to direct the Pandara Sannadhi 
of Dharmapuram to invest the Tambiran who may be appointed as the 
head of the Tirupanandal mutt “ with ariikattii, sundravedam (certain 
ear ornaments) and cloth as usual 

For the reasons stated above T come to the conclusion that the 
objection raised by the defendant to the relief prayed for on the score of 
immorality or novelty cannot be sustained, and that the plaintiff is entitled 
to the decree prayed for, if hei claim is in other respects good 

This leads me to consider the next and the most important q,ueBtion 
in the case, mz , whether the adoption ot the plaintiff by Minammal, 
another female, is valid or invalid The District [ 132 ] Munsif dealt with 
this question very briefly, contenting himself with the single obsei-vation, 

“It is perfectly valid, such adoptions being recognized by law " The 
District Judge, being of opinion thaf the suit failed on another ground, 
expressed no opinion on this point The defendant’s contention, that the 
adoption is invalid, appears to be based on the following allegations Vt 
the date of the adoption the plaintiff vias a minor under the age ot 16, the 
adoptive mother was a dancing woman attached to the temple and was 
leading an immoral life like other women of her class She took the plun> 
tiff in adoption with the intention of dedicating her to the temple in the 
customary manner and devoting her to proBtitiibion even before the com* 
pletion of her 16th year. And the> argue that the party who gave and 
the party who leceived the plaintiff in adoption under such circumstances 
committed an offence punishable undei the Indian Penal Cod(?||^which 
had come into force at the time, and consequently the plaintiff acquired 
no legal status or rights by such a violation of the public law of the country 

Now, upon these allegations, two legal questions arise for considera- 
tion. The first is, assurhing the defendant’s above allegations to be true, 
was an offence committed undei the said section of the Penal Code‘s And 
the second is, if an offence was so committed, could and did such a trans- 
action confer on the plaintiff the status of an adopted daughter, and the 
rights claimed by her as incidents to such status*’ 

As to the first question, in Queen-Emprean v Uamimna (2), Parker, 

J., was of opinion that if a dancing woman, who was herself a prostitute, 
took a minor girl in adoption with the intenion of training up the latter 
to follow the same course of life as herself, an offence under Section 373 
would have been complete, even though the age of the adopted child 
prevented her immediate prostitution and allowed time for mpentance, 
and even though one of the purposes of the adoption was that the child 
should inherit the property of the person adopting Muttusami Ayyar, J., 

(i) 10 M. 375 (S08). (2) 12 M 273, 
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180S said that if, in making the adoption, the intention was that the girl 
Dec. 16. he employed as a prostitute whilst she continues to be a minor, 

the accused might be liable. Upon the views thus expressed it follows 

AfpJ‘X' that the party who gave and Minammal who took the plaintiff in adoption 
LATE were guilty of an offence under the provisions of the [138] ciiminal law 
Civil., relied upon by the defendants, if the act complained of was committed 
— - under the circumstances alleged by them, notwithstanding that the act 
It M. 127 adoption, which is ordinarily not a crime. 

Upon the next question wdiether such an adoption entitles the plaintiff 
to claim through the sai^ Minammal the office of dancing in the temple, 
which office is said to vest hereditarily in the family of Minammal, I 
have not been able to find any direct Indian decision; nor have we been 
referred to any such authority. In cx-pmte Pgdmavafi (1) Holloway and 
Innes, JJ., observed ‘‘ the fact of a transaction being in violation of public 
law may prevent the arising of i-ights w'hich would otherwise have the 
sanction of private law^*’ This, how^evor, was an incidental observation, 
and the point wffiich I am now considering did not actually arise for deci- 
sion there, I have therefore to deal with the question on principle. And 
there can be no doubt that the principle applicable to such cases is that laid 
down ip the following words in a recent decision relating to an illegal 
agreement concerning property. “ The general rule is that no rights can 
spring fmm or be rested upon an act in the performance of which a criminal 
penalty is incuired .” — (Younghushand v. Birmingham T. S. Co. (2) a rule 
no doubt subject to certain exceptions, none of which, however, so far as T 
am aw'are, is relevant for our present purpose. I have not been able to find 
any case in which this principle was acted upon in respect of a transac- 
tion touchj^ personal status entered into in contravention of law. But 
T fail to see any valid reason why thb rule should not be applicable to 
such transactions also; when even such violations of private law known 
as unlawful agreements are rendered unactionahle, it is difficult to under- 
stand how violations of public law known as criities are to be treated 
differently. The object of the legislature in preventing Civil Courts from 
enteriaining suits in the former class of cases can only be to discourage 
as much as possible such transgressions. And, as it would be absurd to 
suppo^^that the Legislature is less anxious to repress crimes, it would 
be unreasonable to hold that the prohibition against a civil suit exists in 
the former case only and not in the latter also. It seems to me therefore, 
that if a woman who makes an adoption under circumstances, which 
render the adoption an offence under Section 373, sues to enforce [184] 
rights alleged to have been created in her favour by that adoption, it would 
be impossible, consistently with established legal principles, to allow 
such a suit to be maintained. ITie reason for disallowing such a suit, 
borrowing the language of Johnson, J., who delivered the judgment 
of the Supreme Court of the United States in Bank of the United 
States V. Given (3), is '‘no Court of Justice can in its nature be made 
the handmaid of iniquity. Courts are instituted to caTry into effect 
the laws of a country; how can they, then, become auxiliary to the 
consummation of the violations of law?” On behalf of the plaintiff 
it was however argued that as she herself did not commit any crime, she 
must be taken to stand on a different footing from that occupied by the 
guilty parties and that as she is willing to accept her changed situation, it 
would be but adding to the injury already sustained by her to refuse to 

(i) 5 M.H.C.R. 4 i 5. (2) 36 Amery.an State Reports, 248. (3) 2 Peters, 539^ 
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recognize her claim to the office and rights of Minammal who was respon- Itf9 
sibje for the plaintiff’s present condition Whether, if the question arises Dec. 16. 

be Ween the plaintiff and those who did her the injury, the doctrine of 

estoppel may oe invoked m her favour, as it has sometimes been in the case 
of invalid adoptions under the ordinary Hindu lH^v, is ii matter on which it LATE 

IB not necessary to express an} opinion now For, the defendants here are CiViL. 
the managers of the temple, who had nothing to do with tlie tiansaction ^ 
which the plaintiff wishes to take advantage ()f, and as against such persons 19 M. 127". 
how can the plaintiff rely upon a plea of estoppel? Her present claim must 
therefore stand or fall by the validity or invalidit\ of tht‘ adoption set up 
And it is not possible to hold, in a suit instituted h\ her, that to be valid 
which must be treated as invalid in a suit it instituted by Minammal, as has 
been already showm In this connection an observation of Seaile, C J , 
in Mill and Lumber Co. v Hayca (1), though made in respect of an illegal 
agreement m restraint of trade is quite in point. He said, “ The illegality 
vitiates the contract between the immediate parties as well as in lespeot to 
third parties ” The reason for this is plain Foi whilst in cases of fraud 
and mistake the wrong is usually personal to the iniured party and can be 
waived, it is diffeient in cases of illegality Jn these the wrong iS far- 
reaching and 18 done to societ} Consequently, m such cases the interests 
oft individuals must be subservient to public welfare Me Naniara v 
[ 136 ] Gargett (2) I cannot, there/qie, help aruving at the conclusion 
that the plaintiff’s adoption is a nulhty if it took place under the circum- 
stances stated by the defendants and the plaintiff is not entitled to main- 
tain her claim based as it is upon auch an illegal transaction 

It this becomes necessary to ascertain w^hether the adoption was 
made as alleged by the defendants That it took place aftei the Penal 
Code came into force, that Minammal avKo tix>k her m adoption was a 
temple dancer living by prostitution, and that the plaintiff was at the date 
of the adoption a minor under the age of 16 aie, I understand, not ques- 
tioned But whether in making the adoption the intention of Minain- 
mal was as asserted by the defendants, is a point on which there is no 
distinct admission, though the attempt which it is probable was made be- 
fore the plaintiff completed her sixteenth year to get her registered as a 
temple dancer is important evidence thal the original intention was to 
prostitute her even when she was a minor But whether it w'as so or not is 
a question of fact upon which it is not, open to us to express any opinion 
on second appeal The District Judge has not, as already stated, given 
any finding on the matter, and I would therefore call for a finding from 
him upon the seventh issue in the light of the obseiwations of Muttusami 
Ayyar, and Parker, JJ , m Queen Empress v Ramanna (3) already quoted 
(See also the observations of Banerjee and Sale, JJ , in Deputy Legal Re- 
membrancer V Karuna Baistobi (4) If the finding on this question is in 
favour of the plaintiff, the District Judge should also he nskeH to submit 
findings on issues 3, 4 and 5 

The finding is to be returned w’lthin six weeks after the receipt of this 
order and seven days wnll be allowed for filing objections after the finding 
has been posted up in this Coiiii 

Best, J — The suit is by a woman of the dancing- girl caste for a 
decree directing the trustees of a temple in Madura to cause to be tied to 
her the dottu or thali w’lthbut w^hich she cannot be allowed to dance in 

(i) 9 American State Reports, 2ii (2) 13 American State Reports, 361 

(3) 12 M. 273. (4) 22 C 164 
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lUS th€ temple or to enjoy the emoluments attached to the ofiBce of dancer. 
Dec. 16 . Plaintiff claims to be entitled to the office and emoluments as adopted 

daughter of one Minammal who died in 1879. 

Apfel- District Munsif gave a decree as prayed, but that decree was re* 

LATE versed on appeal by the District Judge on the ground that [ 186 ] the 

Civile suit is not maintainable, as the private right claimed by the plaintiff 
cannot arise except hy transgression of a precept of public law. Hence 
16M.127. this appeal by the plaintiff. 

The public law here referred to by the Judge is contained in Section 
372 of the Indian Penal Code, which makes punishable the disposing of 
girls for the purposes of prostitution; and the tying of pottu to a girl under 
16 years of age and enrolling her as a dancing girl in a temple has been 
held to be sucA a disposal of her and therefore an offence punishable under 
the section above referred to. Plaintiff, however, is not under the age of 
16 years. She expressly states in her plaint that the delay hitherto in 
getting the pottu tied was owing to the fear that it would be criminal, but 
4hat having come of age on the Ist August 1891 this suit was instituted 
(in October 1891). 

It is contended before us oh behalf of the respondent that the Courts 
cannot recognize an institution such as that of dancing girls, the object of 
which is prostitution and the gain to be derived from that source. 
Chinna Ummayi v. Tegarai Chetti (1) no doubt goes to this extent, and to 
the same effect are also the dicta of West, J., in Mathura Naihin v. Esti 
Naikin (2). But the opinions of West, J., on the subject in the latter case 
were dissented from by Muttusami Ayyar and Parker, JJ., in Venkur v. 
Mahdlinga (8) and as remarked by Muttasami Ayyar J, “ they were not 
necessary for the decision of that case.’* And it is open to question 
whether Clfimna Ummayi v. Tegarai Chetti (1) has not been overruled by 
a subsequent decision reported in the same volume Kama! am v. Sadagopa 
Sami (4). No doubt the latter case was sought to be distinguished from 
the former on the ground of its including a claim for honours and income 
• as appurtenant to the hereditary office of dancing girl which plaintiff was 
seeking to recover; but, as observed by Muttusami Ayyar, J., in Venku v. 
Mahalinga (3), it is not clear how, if the custom which is the source of 
the hereditary right to the office is an immoral custom, the existence of 
an endowment or emolument makes a difference and removes the legal 
taint in the source of the right.” 

Both in Venku v. Mahalinga (3) and in Muttukannn v. Paramasami 
(5) it was held that adoptions by dancing girls must be [ 187 ] recog- 
nized by the Courts, on the ground that the class of dancing women’ 
” being recognized by Hindu law as a separate class having a legal 
status, the usage of that class, in the abl^nce of positive legislation to the 
contrary, regulates rights of status and of inheritance, adoption and 
survivorship.” But the adoption in question in both those cases took 
place prior to the coming into force of the Indian Penal Code. 

There is also the judgment of Sir Charles Sargent, C.J., and Candy, 
J., in Tara Naikin v. Nana Lakshrnan (6), in Avhich occurs the following 
passage: — ” The existence of dancing girls in connexion with temples is 
according to the ancient established usage of the country, and this Court 
would, in our opinion, be taking far too much upon itself tp say that it 
is so opposed to ” the legal consciousness ” of the community at the present 
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day RR to justify the Court m refusing to recognise existing endowments 1(||| 
in ponnoxion wtih such an inatitution ” DEC. 16. 

As obsprved by Muttusaroi Ayyar, J , in Queen-Ew prvsH v. Bamanna 
(1), the giving and accepting of a minor for adoption by a dancing ^irqnian AppeL- 
is not necessarily a criminal act, and is punishable as an offence under LAtE 

Sections 872 and 373 of the Penal Code only if the specific intent whiph CiViL. 
makes the act criminal is established by cogeirt evidence “ It would be 
no offence if the intentiop was that the girl should be brought up as a itMkJlI. 
(daughter, and that when she attains h^ age, she should be allowed to 
elect etihpr to marry or to follow the profession of lier prostitute mother 
There is thus authority for the following positions (i) that the in- 
stitution of dancing women cannot be ignored by the Courts and (ii) that 
adoption by such women is not necessarily illegal 

The case last cited is also authority for the position that, if the 
adoption was made with the intention of training the child to a life of 
prostitution, the act would be criminal, and I agree with my learned 
colleague in holding that the Courts cannot recognize as against the 
temple trustee rights claimed as arising from a criminal act 

I concur, therefore, in the order proposed by my learned colleague. 

It has been further contended on behalf of respondent that the suit 
being brought by plaintiff when a minor without a next [138] friend was 
opposed to Section 440 of the Code of Civil Procedure and should have been 
dismissed by the Distiict Munsif on that giound The objection was not 
taken in the Court of Pirbt Instance — not in fact till appeal was preferred 
against the decree passed in plaintiff’s favour This was too late, see 
ex’parte Brocldcbank (2) and Bern Bam Bhuft v Bam LaJ Dhukn (3) 

Plaintiff is now a major and was so also at the liearing of the appeal by 
the District Judge, and though she was a minor when defendant's appeal 
was preferred, he took no steps to have a guardian ad Jitcm appointed for 
her This objection must therefore be disallowed 

In compliance with the above order, the District Judge submitted 
the following finding . — 

“ The seventh issue, upon which I am directed by their Lordships of 
" the High Court to submit a finding, is whether the plaintiff is the 
adopted daughter of Padmasani’s daughte^r, Minammal, and whether the 
“ adoption of the plaintiff is valid ^ 

"As to the fact of adoption there is no longer any dispute and the 
" evidence of Padmasani, examined as the plaintiff’s first witness, shows 
" that the plamiff was two or three years old when she and her elder 
" sister Gnanambal were adopted by Minammal, who was 20 or 25 years 
" of age at the time and died a few years after the adoption was made 
" The validity of the plaintiff’s adoption depends on the intention with 
" which it was made, and, if the intention was that the plaintiff should be 
" prostituted while she was still a minor, then under Section 373, Indian 
" Penal Code, the adoption was a criminal act out of which no private 
" rights can flow 

" On receipt of the order of remand from the High Court, I gave 
" notice to the parties to produce evidence necessary for determining the 
" question at issue, and my reason for so doing was, that the evidence 
" already on record was insufficient for the purpose It was objected, on 
" behalf of the plaintiff, thjt I had no power to take additional evidence, 

" since I had not been authorized to do so by the order of remand. 


(i) 12 M. 273. 


(2) L.R. 6 C^. D 358. 

m 


(3) '3 C 189 
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In support of this objection, reference was made to Section 662, Code of 
“ Civil Procedure, but that section relates only to oases which are remanded 
by an Appellate Court to Court of First Instance for trial upon the merits 
[ 189 ] and implies that additional evidence is to be taken if necessary. 
“ Hence it is in no way applicable to the present case, in which the order 
of remand did not alter the position of this Court as an appellate court 
** deciding an issue which it had not decided before. An appellate court 
“ is empowered by Sections 668 and 560, Code of Civil Procedure, to take 
“ additional evidence for the sub%tantial Cause that the evidence orl ifecord 
“ does not enable it to arrive at a decision. Hence foilr documents have 
now been filed as Exhibits IV to VIl, on behalf of the defendatit-appel- 
“ lant, who has also recalled and examined as his seventh and eighth 
** witnesses the persons whom he examined as his third and second 
“ Witnesses before the District Munsif, while the plaintiff has recalled her 
“ sixth and fourth witnesses before the District Munsif and examined them 
“ as her ninth and tenth witnesses 

I find, therefore, that Minammars intention in adopting the plaintiff 
“ was to prostitute her while she was still a minor, that the adoption 
“ was therefore a criminal act, and that it is consequently invalid.” 

This second appeal having came on for final hearing after return to 
the order of this Court, the Court (Subramania Ayyar and Davies, JJ.) 
delivered the following: — 

JUDGMENT (FINAL) 

We agree with the Judge that he had the power to take additional 
evidence on the issues of fact remanded for trial. These were issues that 
had been framed but not tried, and we see nothing in Section 666, Code 
of Civil Procedure, that prohibits the lower Court from taking evidence 
on aucli issues under Section 568 so long as he complies with the require- 
ments of that section. 

The Dsitrict Judge’s finding on the question of fact as to intention is 
supported by legal evidence. Accepting the finding, we dismiss the second 
appeal with costs. 


19 M. 140. 

[ 140 ] APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Best. 


Narayanan Chettt and Othbus (Defendants), Appellants 
in Appeal No, 40 and Respondents in Appeal No, 122 v. 
Arunaciiell^m Chetti (Plaintiff), Respondent in Appeal 
No. 40 and Appellant in No. 122r* [12th and 18th July and 
2l8t October, 1895 ] 

Civil Procedure Code, Section 6o8 — Order for security to be furnished by respondent in 
Ffivy Council — Order made after decree appealed against — Liability for mesne pro- 
fits of persons giving security 

The present plaintiff purchased land brought to sale in execution of a decree 
and was put in possession. The sale was set aside by the High Court atid the 
purchaser was ousted. He preferred an appeal to the Privy Council, and the 
High Court directed that security be given foir the mesne profits and the due 
delivery of the property without waste in the event of the appeal being success- 
ful. The present defendants furnished security and executed a document under 


♦ Appeals Nos. 40 and 122 of 1893. 
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which the plaintiff who had succeeded in the Privy Council now sued to enforce 
bis rights. It appeared that after the date of the instrument abo^ cmentioned a 
payment was made from the income of the property in satisfaction of a decree 
obtained by the Zamindar against the present plaintiff for artears of poruppu 
previously accrued due 

Held, (i) that the order of the High Court requiring security to be furnished 
was not uUra vires and that the instrument abovementioned was enforceable , 

(2) that the defendants Who had given no presonal guarantee were not com- 
petent to put an end to the security under the provisions of the Contract Act 
relating to revocation of a surety , 

(3) that on the right construction of the instrument the period for the profits 
of which the defendants were chargeable was that between the date of the 
instrument and the date of the decision of the Privy Council ; 

(4) that the defendants should be credited with the amount paid in satisfac- 
tion of the decree for poruppu. 

[F, 33 C 927 (933)=3 C L J 67 ] 

Cross appeals against the decree of Venkatnrangayyar, Subordinate 
Judge of Madura East 

Plaintiff sued to enforce bis rights under an instrument, dated 16th 
February 1886, and executed by the defendant under the circumstances 
which appear below. In execution of the decree in original suit No. 44 
of 1879 on the file of the Suboidinate Court of Madura East, certain 
villages were brought to sale and were [141] purchased by the pre- 
sent plaintiff, who was put m possession under the orders of the Court 
on the 15th October 1882 The High Court by an older, dated 16th 
October 1883, set aside the sale The present plaintiff, having been dis- 
possessed as tlie result of that order, prefeired an appeal against it to the 
Privy Council The appeal having been admitted, the High Court on 
13th April 1885 made an order in the following terms — " We direct that 
the minors by their guardians (respondents) do furnish security to the 
satisfaction of the Court of First Instance within three months from 
this date foi the mesne profits and the due delivery of the property 
without waste if this Court’s order is reversed.” 

. The matter having accordmglv come on hefoie the Subordinate Judge, 
he made an oider on the 9th May 1885 as follows — 

” This comes on to-day for orders as to the amount for which the 
original judgment-debtors are to furnish security Mr Srinivasiengar, 
” the piirclmsers vakil, wants security for Rs 12, OCX) for mesne profits 
” for two years at Rs 6,000 per year, and for Rs 20, OCX) for due re-deli- 
” very of the property without waste Mr Narasimachariar, the ]udg- 
” ment-debtor’s vakil, accepts the valuation given by the other side for 
” mesne profits and agrees to give security for two years’ profits, but, as 
regards the security for the due re^^elivery, he says it will be sufficient 
if his olients undertake to place the purchaser back in possession if 
required I, therefore, consider that the judgment-debtors should lodge 
” some security to meet these contingencies The question, then, is for 
“ what amount. I consider that in the circumstances of the case, secu- 
“ rity for Rs 8, 990 will be sufficient for this purpose 

The Judgment -deb tors will, therefore, lodge security on or before 13th 
July 1005 as already ordered for Rs. 16,090 ” 

The instrument of the 16th February 1886 above referred to, which 
was executed by the present defendants who furnished the required 
security, recited the above proceedings and comprised a description of 
immoveable property, which was therein stated to have been given as 
security in accordance with the above orders, 
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IMS . On the 29th June 1888 the Privjr ‘ Council reversed the order of the 
Oct. 21. High Court by which the sale had been set aside. The plaintiff notlr sued 
as above to enforce his rights against the defendants. It appeared that 
APPEt- subsequent to 16th February 186® a payment was made from the income 

of the property in question in satisfaction of a decree obtained by the 

Civil. Zemindar against the fli2] present plaintiff for arrears of poruppu 

■ previously accrued due. The Subordinate Judge passed a decree against 

the defendants personally and against the property comprised in the 
instrument for Rs. 9,543. Aganist this decree the plaintiff and defend- 
ants Nos. 3 and 4, respectively, preferred the present appeals. 

The Advocate- General (Hon. Mr. Spring Branson) and Krishnasami 
Ayyar, for appellants in No. 40.) 

Bhashyam Ayyangar and Rangaramanufa Chariar , for respondent. 

Bhashyam Ayyangar and Jivaji, for appellant in No. 122. 

Krishnasami Ayyar, for respondents. 

JUDGMENT. 

It will be convenient to deal first with the contention on the part of 
the defendants (appellants in No. 40) that there was no consideration for 
the undertaking given by them, because the order of this Court, dated the 
18th April 1885, was an order which the Court had no power to pass under 
Section 608 of the Code of Civil Procedure. It is said that such an order 
could not be made against a respondent in a Privy Council Appeal, who 
had already been put in possession in execution of the decree appealed 
against. 

On the other hand we are referred to a decision of the Privy Council, 
in MusBumat Jariuf-ool-Butool v. MuBsamat Hoseinee Begum (1), in which 
this point was considered with reference to the law as it stood under the 
Bengal Regulation of 1797. In that case it was held that it was com- 
petent to the Court to require security for protection of property during 
an appeal even after the execution of the decree. (See also Sooruj 
Monee Dayee v. Sudanund Mohappatfur (2). In the face of these autho- 
rities we are unable to hold that the order was an illegal one; and even 
if it was, it is by no means clear that the undertaking given by the 
defendants at the request of the judgment-debtor or in consequence of the 
order was given without consideration. 

It is then argued on the appellants’ behalf that, although the under- 
taking given by them might in its inception be valid, it was competent to 
them to withdraw it at any time and release themselves and their pro- 
perty from all liability in the future. In the view we take of the docu- 
ment the provisions of the Contract Act relating to revocation of a surety 
are inapplicable, because no per- [118 Jsqttal guarantee was given by the 
appellants. At the request and for the benefit of defendants Nos. 8 and 
9 the appellants pledged certain property to secure the claim which Aru- 
nachellam might eventually have in respect 6t the mesne profits of the 
land which was allowed to remain in the possession of the same defend- 
ants. We do not understand on what principle the appellants can claim 
to withdraw their property from pledgi^ before the event has happened 
on which the accrual of the claim secured by it depends. No authority 
was cited for the position that a , pledge or mortgage given under such 
circumstanees could be cancelled will<^of the perspn.who has given 

it. 'The evidence, moreover, does not^ gO beyond s howing that the 

(i) 10 M.I.A. 196. (z) 12 W.R. 296. , 
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appfellantB were desirous^ of beiDg released from liability This contention 
OT the appellants must, we think, fail 

The questions which next anse relate to the construction of the bond. 
It is much to be regretted that a document of this importance should be 
drawn in such a slovenly way The order of the Subordinate Judge 
directing that security be given is also open to the charge of ambiguity 
The Judge wKb tried the case treated the document as one imposmg a 
personal liability ofi the executants We can find no words to ]ustify 
that view and Mr Bhashyam Ayyangar did not attempt to support it. 
To that extent, therefore, the appeal must be allowed 

Then it is contended that the intention was that the executants 
should be liable for the mesne profits of two years only, and reliance is 
placed on the reference to two years contained in the order of the 9th 
May 1085 The real order, as it appears to us, is contained in the last 
{w'o lines of the document in which no limit of time is fixed But, how- 
ever that may be, we have to find the terms of the obligation in the 
document executed by the appellants, and, if they meant to limit their 
liability in point of time, they ought to have seen that words to that 
effect were introduced There is no such limit, but no the contrary it is 
clear that the mesne profits for which security is given are the mesne 
profits accruing up to the date of the decision of the pending appeal 
The other terminus, that is, the point of time from which the mesne 
profits are to be calculated is not stated in the document The parties 
might have agreed to make the executants responsible for the profits 
accruing since the date when Arunachellam was dispossessed; and for the 
respondent it is argued that the document should be [IM] construed as 
if an agreement to that effect, were expressed m it In our opinion if it 
was intended to cany back the liability of the executants to an earlier 
date than the date of execution, the plaintiff, who was taking the docu- 
ment by way of secunty, ought to have taken care that express words 
to that effect were introduced In the absence of such woids we think 
it must be taken to have been intended that the appellants should be 
chargeable with the profits which might accrue between the date of the 
bond and that of the decision by the Privy Council Subject to the limit of 
Rs. 15,000 expressed in the document and to certain questions about to be 
considered, the sum recoverable from the appellants is the amount ot the 
mesne profits which accrued between the two dates above-mentioned The 
figures are given in our order of the 2nd November 1808, which figures 
weie apparently adopted by both parties at the trial The above-men- 
tioned two dates cover a period beginmng in Pash 1295 and ending with 
Fash 1297 As to the profits of Fash 1295, it will have to he ascertained 
how much was received after the 16th February 1886, the date of the 
bond 

As to the profits of Fash 1296, w^hich are said to have been Ks 
6,924-6-4, the appellants claim a deduction in their favour on account 
of a payment made from the collections towards a sum due by Aruna- 
chellam under a decree obtained against him by the Sivuganga Zemindar 
The payment was made by the receiver who was then in possession, and 
the decree obtained by the Zemindar related to arrears of ‘poruppu’ due to 
him by Arunachellam It appears to us that, as Arunachellam has had 
the benefit of this payment, and as the amount was subtracted from the 
profits which the defendants might otherwise have had, the appellants, 
being in the position of sureties, are entitled to deduct that amount from 
the profits of Fasli 1296 In this view it is immaterial that the ‘poruppu’ 
on account of which the payment waei i|iade was not the ‘poruppu* of the 
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1115 current fesli. The exact amount of tlie payment must be ascertained* 
Oct. 21« Another question is raised with regard to a sum of R». 2,456-&>8, whidi 

, . | has been allowed against the plaintiff appellant in No. 11^. No intelli* 

A^pei^ gible reason is given for the allowance and it is admitted that the amount 
u^XE wtioe from the profits of the land. 

Qvil** must request the Subordinate Judge to have an account prepared 

- on the lines above indicated, after holding such inquiry [148] and taking 
l§M« 14 i» such evidence as may be necessary, and to submit the same within six 
weeks from the date of the receipt of this order. 

In compliance with the above order, the Subordinate Judge submit- 
ted findings, and on receipt of which the High Court gave judgment as 
follows: — 

JUDGMENT. 

The result of the further finding is that lls. 11,133-0-1 is due to the 
plaintiff. That sum will have to be spbatituted for Bs. 9,543-9-9. To the 
extent of the difference between these two sums the plaintiff *s appeal is 
allowed and he will have or to pay proportionate costs of that appeal 
accordingly. In the other appeal No. 40, the defendants have failed, 
except as to the form of the decree, which must be amended by relieving 
them from personal liability. Substantially the defendants have failed in 
their appeal and must pay the cost of it. 

There will be a decree for the plaintiff for the first-mentioned sum 
with interest at 6 per cent, from date of plaint till date of payment with a 
direction that, if* the sum with interest thereon is not paid within six 
months from this date, the property will be sold. 

The decree must also be amended by giving interest on costs allowed 
from date of decree. 


19 M. 14S. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt,, Chief Justice and 
Mr. Justice Parker. 


Sankauan {Defendant No. 1), Appellant v. Parvathi and others 
{Plaintiffs and Defendants Nos. 2 to 6), Respondents.* 

[ 15 th October, 1895 .] 

Civif Procedure Code, Scition 13, Explanation 2, Section 43 — Ground of defence not 
raised in prexnous suit — Relief not asked for in previous suit— Circumstances giv- 
imj right to relief not known at date of previous suit. 

The plaintiffs, who were the junior members of a Malabar edom of which 
[ 146 ] defendants Nos 3 to 5 were the senior members, sued to recover with 
mesne profits i:K)ssession of certain property offeriug to pay the amount of a 
kanom advanced by defendant No. i. It appeared that the land had been the 
subject of a kanom demise in 1865, that defendant No. 3, the then karnavan, had 
obtained in 1878 a decree for its redemption, the right to execute which he as- 
signed to a stranger, who executed it, and took possession of the property, taking 
from the karnavan a new kanom deed. Subsequently defendants Nos. 4 and 5 
obtained a decree for possession and the cancellation of both the assignment and 
the kanom deed; but this decree was attached in execution proceedings in an- 
other suit and jmrehased by defendant No. i, who executed it, purchased the 
property, and deposited the kanom amount an^t took possession on Sth March 
1884. liie plaintiffs, who had meanwhile taken abortive proceedings to defeat 

♦ Seepnd Appeal No. 39 of 1895. 
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the first defendant’s title instituted a suit in August 1884, praying for a decree 
that the sale to him be set aside, without praying for possession. It was now 
found that the plaintiffs at that time were not aware that defendant No. i was in 
possession and he did not plead that fact as a defence to the suit for a declara- 
tion merely ‘ 

Held, (i) that the plaintiffs were not affected by constructive notice of the 
defendant’s possession ni 1884 by reason of the fact that their karnavan, with 
whom they were not acting, was aware of the defendant’s previous application 
for execution, and that the suit was not barred by Civil Procedure Code, 
Section 43 ; 

(2) that defendant No. i was not a trespasser merely, and the plaintiffs were 
entitled to a deduction of the profits for the whole period during which he was 
in possession in computing the amount payable by them before they recovered 
the land 

Semble, that, apart from the question of the plaintiffs' notice of the first 
defendant’s possession, since he had not pleaded possession in the suit of 1884, 
he could not fall back upon the fact that his possession dated from March 1884 
as a ground of defence to the present action 

Second appeal against the decree of R S Benson, District Judge 
of South Malabar, in appeal suit No 174 of 1898, modifying the decree of 
E K Krishnan, Subordinate Judge of South Malabar, in original suit 
No 8 of 1891 

The plaintiffs sued to recover with mesne profita certain land to which 
they claimed to be entitled on paying, as they declared themselves ready 
and willing to do, a kanom amount deposited by defendant No 1 

The property m question was the jenm of an edom, of w'liich the 
plaintiffs and defendants Nos 3 to 6 were members In January 1865, the 
then karnavan of the edom demised the land on kanom to certain persons 
against whom the present defendant No 3, his successor in the office of 
karnavan, obtained a decree for redemption, in 1878 The right to execute 
that decree was assigned to one Echu Menon, a new kanomdar, and \ut 
executed it and obtained poBsession, and also obtained a demise on kanom 
[H7] from his assignor The assignment was not approved of by defend- 
ants Nos 4 and 5, who set themselves up as the managers of the edom, 
and in 1882 they obtained a decree whereby both the assignment and tlu* 
kanom were set aside and the properties ordered to be surrendered to 
them The present defendant No 1 was the assignee of a personal decree 
against defendants Nos 8 and 4, and in execution thereof he attached the 
decree of 1882, which was brought to sale, in execution and purchased by 
him. Meanwhile the plaintiffs having objected without avail to the 
attachment, filed a plaint praying that it be released and subsequently 
added a prayer for the cancellation of the sale also Their suit was ulti- 
mately dismissed on the ground that it was beyond the pecuniary jurisdic- 
tion of the Court in which the plaint was filed The plaintiffs then filed 
a suit in August 1884 m the Subordinate Court and obtained a decree set- 
ting aside the sale which was the relief asked for no prayer for posbession 
being added Before the last mentioned suit wab instituted, defendant 
No 1 had taken possession of the property on 8th March 1884, as pui chaser 
at the Court sale in execution of the decree of 1882, having deposited 
Rb. 3,688 being the kanom amount 

The Subordinate Judge passed a decree that the plaintiffs be put in 
poBbession on their paying the amount of the kanom together with arrears 
of porapad for nine years and compensation for improvements The 
District Judge on appeal Vnodified this decree by increasing the amount 
payable by the plaintiffs to the defendants before they should take pos- 
session With reference to a plea that the plaintiffs were not entitled to 
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JUDGMENT. 

It was open to the first defendant to plead in original suit No. 37 
of 1884 that he was already in -possession [ 148 ] and therefore that 
a suit for a declaration would not lie. He did not choose to do this, and 
therefore cannot fall back upon the fact that hiS possession dates from 
March 1884 as a ground of defence to the present action (Section 13), Code 
of Civil Procedure, Explanation 2. Independently of this, however, it is 
found as a fact that plaintiffs did not actually know that first defendant 
had^ obtained possession. We cannot infer that they had constructive 
knowledge, because their karnavan had notice of the application for the 
execution in December 1883. The plaintiffs are not acting with their 
karnavan, whose conduct has necessitated their acting independently of 
him, and therefore they are not affected by his knowledge, if such know- 
ledge be proved. We do not think the decision in Kunhiamma v. Ewn- 
hunni (1) expresses dissent from the ground on which Ambu v. KetUlamma 
(2) was decided, t.e., that Section 43 only applies to cases in which' the 
plaintiff had knowledge of the claim He was entitled to make; the only 
dissent expressed was to the view of the late Sir T. Muttusami Ayyar, J., 
that Section 283, Code of Civil Procedure, gives a special right to sue in 
opposition to the provisions of Section 42 of the Specific Relief Act. 

The only other ground taken is as to mesne profits, and it is said that 
not more than three years’ mesne profits could have been awarded. We 
do not, think, however, that first defendant can really be regarded as a 
trespasser. He stood in the shoes of Echu Menon and was entitled to 
possession until redeemed. The plaint has deducted the arrears of mich- 
avaram from the kanom amount due, and thus the calculation has pro- 
ceeded on the right basis, though the relief has been erroneously described 
as mesne profits. The second appeal therefore fails and the memorandum 
of objections is not pressed. The second appeal and memorandum of 
objections are dismissed with costs. 


a decree for. possession in the present suit by reason of their having omit- 
ted to ask for it in the suit of 1884, the District Judge held that that 
circumstance did not constitute a defence, because it was not proved that 
the plaintiffs of their edom were aware of the fact of the first defendant’s 
possession. He found that defendants NoS. 3 to 5 Here both in 1884, and 
at the date of the present suit the Karnavan and the managers of the 
edom of which the plaintiffs were junior members. 

The first defendant and the plaintiffs respectively filed a second appeal 
and a memorandum of objections against this decree. 

Sundara Ayyar, for appellant. 

Bhashyam Ayyangar and Govinda Menon, for respondents. 




(i) i6 M. 140. 


(2) 14 M. 23c . 
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Before Sir Aithur J. H Gollina, Kf , Chief Justice, and . 

Mr Justice Parker 

LATE 

RamasaMi (Appellant), Petitioner v Streeramulu CttETTi and CIvILi 

OTHERS (Respondents) Count er^pctitioners * 

[20th December, 1895 and 6 th January, 1896 ] ItMvtli. 


Limitation Act — Act XV of 1877, Schedule IJj Article ^(i^Misfeasante — Indian Com- 
panies Act — Act VI of 1882, Section 214 — Application against directors for refund 
of money improperly distributed 

An application was made in I8g4 under Indian Companies Act of 1882, Section 
214, by an ofhcial liquidator appointed in 1891 praying that the directors of the 
company in liquidation be ordered to pay over to him a sum of money which 
had been improperly distributed among the shareholders 
Held, that the application was not barred by limitation 
Appeal against an order of Mr. Justice Shephaid in tlie matter of a 
limited company in liquidation dismissing an application under Indian 
Companies Act, 1882, Section 214. The application was made by the 
official liquidator for the refund by the directors and trustees of a sum 
alleged to have been wrongfully distiibuted among the shareholders more 
than two years before the date of the application 
The official liquidator preferred this appeal. 

Pattabhirama Ayyar, for appellant 
Mr J G Smhth, for respondents 

JUDGMENT 

The learned Judge has WTitten no judgment in this case, but, as far 
as we can gather his reasons for the dismissal of the application, he held 
that it was barred under Article 36 of the second schedule of the Limitation 
Act. The application was made under Section 214 of the Indian Com- 
panies Act, 1882, by the liquidator appointed by the Court in 1891 praying 
that the directors and trustees of the company be oidered to pay over to 
the liquidator the purn of Rs 5,550 which had been distributed among the 
shareholders 

The application seems to have been before the learned Judge on several 
occasions, and on 27th February 1895 he had apparently [180] decided 
to make an order against the directors, reserving for consideration the form 
of the Older, But on the 7th March 1895 the objection was first started 
by Mr. R. F Grant, the Counsel for the directors, that the application 
wafe barred under Article 36, inasmuch as the act complained of was a 
misfeasance and not a breach of trust, and that the application was made 
more than two years after the liquidator became aware of the facts The 
learned Judge allowed the objection and dismissed the application, but 
without costs. 

It appears, to have escaped the notice of the learned Judge that 
Article 36 of the second schedule of the Limitation Act refers only to Buits 
and not to applications A clear distinction is drawn under the Limitation 
Act between suite, appeals and applications They are treated m three 
distinct divisions of the second schedule The present case is not a suit 
but it 18 an application under Scotion 214, Act VI of 1882, to compel the 
directors to repay money * which has been misapplied Article 06 has 
therefore no application 

^Origina) Side Appeal No 35 of 1895 
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Ifff On the question whether the aot complained of was breach of trust 

Jak% '6. or not we may point out that in an application under Section 165 of the 
— — English Companies Act, 1862, (which corresponds with Section 214 of 
Apfsl- the Indian Companies Act, 1882), it was held that the relationship of 
l.^TE trustee and cestui que trust subsist between the directors of Joint Stock 
.Civil, Companies and the shareholders; see In re Exchange Banking Company 

(1); also In re National Fund^ Assurance Company (2), and In re Oxford 

If Benefit Building and Investment Society (3). In the New Fleming ^ Spin- 

ning and Weaving Company v. Kessouji Natk (4) it was held that the 
misfeasance of a director was a breach of trust. The case referred to by 
the learned Counsel Poole ’« case (5) is one of an entirely different 
character. « 


We must reverse the order of the learned Judge and remand the 
application to the original side in order that a fresh order may be passed. 
The appellant is entitled to the costs of this appeal and the costs on the 
original side will follow the result. 

[Reporter's Note — The same point is decided in Connell \. Himalaya Bank, i8 A. 

xa.} 
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[161] APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Best. 


Paya Matathil Appu (Plaintiff), Appellant v. Kovambl 
Amina (Defendants), Respondents * 

[11th October, 1895.] 

Cntl Procedure Code — Act XIV of 1882, Sections 32, 559, 587 — Addition of parties on 
appeal — Transfer of Property Act — Act IV of 1882, Section 91 — Right to redeem 
A verumpattom tenant in Malabar claiming under a lease from the ottidar is 
er titled to redeem the prior kanom. 

The Court on second appeal is competent to bring on to the record persons 
who had been originally joined in the suit but were not joined in the lower 
appellate Court. 

[F, 6 O.C 159 ( 165 ); R., 29 A 679 ( 08 l )=4 A L.J. 703 =( 1907 ) A.W.N. 227 ; 17 CL 
J 384=17 Ind. Cas. 1 ( 3 ),] 

Second appeal against the decree of A. Thompson, District Judge 
of North Malabar, in appeal suit No. 381 of 1898, reversing the decree of 
S. Subbayyar, Subordinate Judge of Tellicherry, in original suit No. 7 of 
1893. 

The plaint sets forth that the properties described in the plaint sche- 
dule which were once the Jenm of Chikkikalath Illah Govindan Nam- 
budiri, are now according to a Jettm deed granted by his heirs on the 22nd 
February 1891 the Jenrn of the first defendant, that one Kovarnel Muthan 
the father of defendants 3 to 5 and pandfather of defendants 6 and 7 had 
held the properties under the said Nambudiri on a kanom of Rs. 600 and 
3 puramkadams of Rs. 200, 142 and 250 under deeds granted by him in 
Kumbhom 1027 (Pebruary-March 1852), 25th Tulam 1080 (9th Novem- 
ber 1855), 12th Makaram (28rd January), and 26th Kadaliam 1034 (8th 
August 1859), respectively; that after the deqjih of the said Muthan, the 

♦ Second Appeal No. 873 of 1894. 

(I) L.R. 31 Ch. D. 519. (2) L.R. 10 Ch. D. 118. (3) L.R. 35 Ch. D. 50a. 

(4) 9 B. 373- (5) L.?.. 9 Ch. D. 32*- 
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deten^aats 4 to 7 transferred their right to the third defendant, that the 
Utter is now in possession of the properties by virue of the said transfer 
deed, dated VricUgom 1068 (November-December 1892) or tliereabouts as 
mortgagee, and that defendants 8 and 9 are occupants of the properties, 
that the said Govindan Nambudiri havmg received a further sum of Rs. 158 
from the second defendant's predecessor, the deceased Udaya Varma 
Rajah of Edavalath Kovilagain, executed to him in 1031 (1855-1856) a deed 
[ 182 ] demising these properties on an otti foi Rs 900 including the 
amount of prior charges and authorizing him to lecover possession from 
the tenants, that on the strength of this otti deed the said Udaya Varma 
Rajah and Govindan Nambudiri jointly instituted O.S No 119 of 1856 in 
the Munsif’s Court of Kadathanad against the said Muthan and others for 
recovery of these pioperties, and on the 6th February 1061 obtained a 
decree ordering restoration of the propertied on payment to them of the 
kanom and puramkadom amounts, that the properties were, subsequent to 
the decree, leased to the pUintiif by the second defendant on 27th Dhanu 
1068 (9th January 1893) on a Parapad of 10 dangalies of paddy and that 
on the strength of this deed the plaintiff is now entitled to recover these 
properties on payment of the said kanom and puramkadom amounts 

The Subordinate Judge held that the plaintiff’s averments were estab- 
lished overruling an objection that the instrument of the 7th August 1856 
was, on its right construction, a deed of conditional sale, finding that it 
was a puramkadom deed meiely and he passed a redemption decree on the 
terms that the plaintiffs should pay the kanom and puramkadom amounts 
The District Judge leverSed this decree on the ground that tjie plaintiff 
was not entitled to redeem He refemed on this point to Transfei of Pro- 
perty Act, Section 61, and Hadha Pei shad Mibbct v. Monohur Daa (1) 
and KaBumunniBaa Bibee v Nilratna Boac (2) He also referred to 
Transfer of Property Act, Section 98, and observed that a Malabar kanom 
IS an anomalous mortgage and that the local Malabar usage afforded no 
justihcation of the plaintiff’s claim to redeem 
Plaintiff preferred this second appeal 
BhaBhyam Ayyangar and Sankara Menon, for appellant 
Sankaran Nayar and Kannan Narnbiar, for respondents 

JUDGMENT 

We think it is competent to the Court to add parties who were defend- 
ants in the Court of Fust Instance though not joined as respondents in 
the lo>\er appellate Court In the caSe referred to, Raman Narnbiai v. 
Kapali (3), the party was not Added by the Court, but by the appellant 
himself. Section 559 occurs in the chapter of the Code relatmg to appeals 
from original decrees, and it is by Section 587 that this section is so fai 
as may [ 183 ] be made applicable to second appeals We do not think it 
was intended to preclude the Court from adding in second appeal persons 
who had been originally joined in the suit We are unable to follow 
the decision in Chunni v. Lala Ram (4) 

The Judge considers that a verumpattoni tenant claiming under a lease 
executed by the ottidar is not in a position to redeem the prior kanom. 
He observes that the lessee i6 not mentioned specifically in Section 91 of 
the Transfer of Property Act as belonging to the class of persons entitled 
to redeem, and that under a lease, as defined in Section 105, he is tioi 

(i) 6 C 317 (2) 8 C. 79- 

(3) S.A 165 of i8g4 urircported. U) 16 A 5 
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dBBcribed as taking an interest in the property, but only a right to pOBees* 
sion.' ' ’ 

In our opinion the word interest ** is not necessarily confined to 
right of ownership, but is sufficiently large to include any minor interest 
such as that of a tenant or a person having a charge. 

’ No doubt there has been no precedent fol* this suit in Malabar; but 
that circumstance is not conclusive. The general principle is laid down 
by Fry, Xi.J., m Tam v Turner (1). “ According to the general law of 

“ the land a person who claims as lessee under a mortgagor after the 
mortgage, and has thereby derived an interest in the equity of redemp- 
tion, has the right to redeem.’* The Calcutta cases only illustrate the 
rule and do not fOrm any exception So long as the plaintiff has an 
interest validly entitling him to possession, he is in a position to redeem. 

We must therefore reverse the decree and remand the appeal for 
disposal. " . 

Respondents are to pay costs of this appeal. The other costs will 
follow the result. 


19 M. 154. 

[164] APPELLATE CIVIL. 

Before Sir Arthur J . H. Collins, Kt., Chief Justice, and 
Mr, Justice Parker. 


The Municipal Commissioners for the City of Madras 
(Plaintiffs), Appellants v. Saranoapani Mudaliar 
Defendant), Respondent.^ [5th and 18th December, 1895 ] ' 

Limitation Act-^^-Act XV of 1877, Section 23, Schedule II, Articles 144 and 149 — 
Encroachment on public highway — Once a highioay alvcays a highu'ay — Suit by 
fjiunicipality to remove emroachment — Prescriptive right. 

The Municipality of Madras sued to recover, as forming part of a highway, 
a strip of land adjoining the house of the defendant on which a pial had been 
erected more than forty five years before the suit : 

Held, assuming that the land in question was originally included in the street, 
that the defendant had acquired a title by adverse possession against the Muni- 
cipallity, which was not entitled to call in aid the provisions of Limitation Act, 
Schedule II, Article 149. 

IR.. 25 M. 635 (6t7) ; 28 M. 595 (507)-=15 ML). 416; 30 M. 245 (248)=17 M L.J. 
174; 13 CL.J. 625 (629)=6 Ind Cas. 392';* 17 Ind. Cas. 158 (161)=23 M.L.J. 
479-12 M.LT 405=^(1912) M.W.N. 1080 (1084)] 

Appeal against the decree of P. Srinivasa Rau, Judge of the Madras 
City Civil Court, in original Suit No. 160 of 1894. 

The plaintiffs were the Municipal CommissionerB for the City of 
Madras, and they sued to recover a piece of land in the possession of the 
defendant as forming part of Mint Street. It was alleged that the defend- 
ant had wrongfully encroached upon the land in question which was 53 
feet long 9 feet wide, and had erected a pial and pavement thereon in 
front of hi9 house. The defendant pleaded that the land was never the 
property of the plaintiffs, that he had acquired a title thereto by prescrip- 
tion if not otherwise, and that the suit was barred by limitation. The 
defendant and his predecessors in title had lon]g been in possession of the 


♦ City Civil Court Appeal No. 14 of 1895. 
(i) I L.R. aV^ln^D. at page 466 
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house above mentioaed for which they held the Collector's certifleate, 
and also of the land in dispute, for which until 1093 no certifleate had 
been issued. In February 1898 he applied for such certificate, admitting 
that his title-deeds did not include land in question. The plaiht 
averred that the encroachment complained of came to their knowledge 
on or about the last-mentioned date, that the encroachment complained 
of constituted a continuous wrong, and that the defendant could acquire 
no statutory title in respect of the [Iflfl] land encroached on for the 
reason that it formed part of a public highway 

The Court of First Instance dismissed the suit. 

The plamtiifs preferred this appeal. 

Mr. B. F. Orant, for appellants. 

Mr. K. Brown, for respondent 

JUDGMENT 


m 

Dec. 19, 

Jj^te 

Civn.. 




This is a suit in ejectment brought by the Municipal Commissioners 
for the Town of Madras for the purpose of recovering from the defendant 
a small piece of ground in Mint Street now covered by the pavepaent and 
pial in front of the defendant’s house The plaintiSs allege that this 
piece of ground was onginally included in the street which, by successive 
Acts of the Legislature, has been vested in the Municipal Commissioners 
for the use of the public They are unable to state the exact date of the 
encroachment, but say the same came to their knowledge in February 
1093 when the defendant ^plied for a certificate for the said ground from 
the Collector of Madras. They allege that the defendant could acquire no 
statutory title to land which forms parti of the public highway, but that 
even if the Act of Limitation does apply, the suit is not barred 

The defendant bought the house in 1861 and it is admitted that the 
site now covered by the pial and pavement is not included in the mea- 
surements given in his title deeds It is clear, however, that this pial and 
pavement were in existence long before the defendant's purchase. The 
City Civil Judge finds that they have been certainly in existence for forty - 
five years and probably for a much longer period. No witnesses have 
been called who can recollect the house without them The earliest Col- 
lector's certificate for the house (Exhibit F) is dated 9th June 1824 and 
this mentions a previous possession of twenty years, so that it may be 
taken that the house at all events has been in existence since 1004 The 
plan on the reverse of the certificate gives the ' Sal ay Street ’ as the wes- 
tern boundary of the house, and this description is repeated in the sale- 
deed F small 2, dated the 2nd of December 1830 Accepting thei finding 
of the Judge that the pial has been in existence at any rate for forty-five 
years, it follows that it existed for at least eighteen years before any 
legislation in India vested the streets of Madras in tlie Municipal Commis- 
sioners of the City 

The next question; is whether the ground now covered by the pave- 
ment and pial was ever really part of the street at all. The [156] City 
Civil Judge has found that this is not proved, and we agree with him 
that, there is no evidence that the actual site now so occupied has 
ever beqn used by the public ap part of the street No doubt if the survey 
plan C was conclusive, the inferencei might be drawn that the measurjB^- 
ments of the street should be taken from main wall to main wall/ which 
would include the site in qviestion in the street But it is not shown nnder 
what authority the measurements were so calculated, and it is certain that 
the pial waa in existence long before ithid survey plan was made in 1858, 
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iMB same time there is no doubt that the bound^ies given in Exhibit 

t>EC. 18. ^ 1 favour the plaintiffs* contention, and had the inference from this 
' * document been supported by any evidence of user, we Sliould have been 

Avfel- disposed to hold that the land ifitist originally have formed part of the 

Late srt^reet. The evidence does not enable us to come to any certain conclusion, 
Crvxu dispose of the suit upon other grounds. 

Assuming therefore for the purpose of the argument that the site 

)iM.iS 4 . was originally included in the street, we have no doubt that, if the general 
rules of prescription and limitation apply, the defendant has long ago 
acquired a title by adverse possession The site would at any rate have 
become vejsted in the municipality by Act IX of 1865, and we agree with 
the City Civil Judge that a corporation is not entitled to claim the benefit 
of Article 149, Schedule II of the Limitation Act. That article only 
applies to suits brought by or on behalf of the Secretary of State, and 
there is no authority for the proposition that when the Crown has once 
ceded property to an individual or corporation it does (or cari) also c^de at 
the same time any right or privilege inherent in the Sovereign Power. 
The grantee of the property stands in respect of the property granted in 
the same position as any other proprietor. 

An attempt, however, i^ made to distinguish the present case on the 
ground that the municipality as trustee of the public for the street is enti- 
tled to claim the benefit of the English maxim ‘ once a highway always 
a highway * and to contend that no lapse of time can convert part of a 
street into private property, since the obstruction to the public is a com- 
mon nuisance and containing injury. Section 23 of the Limitation Act. 

The English maxim ‘ once a highway always a highway ’ is babed 
on the theory that the property in a highway is in the owner of the soil 
subject to an easement in favour of the public. In the [187] case before 
us this legal fiction peculiar to English Law cannot arise, for there is no 
question of any easement whatever. The street itself and the soil thereof 
is vested in the municipality in trust for public, so that there is no 
question of a dominant or Servient heritage. Both are united in the same 
person, f.c., in the proprietor, and we are referred to no authority for 
holding that the public, any more than a private proprietor, is to be ex- 
empted from the consequences of its own laches. The principles laid down 
in Mann v. Brodie (1) seem entirely applicable. The question is not 
really one of a continuing wrong, but of a completed trespass. It is a 
contest between adjacent proprietors of whom one has, it is said acquired 
by adverse possession some portion of the land of the other. If there had 
been any question of user, it would have been sufficient to say that there 
Is no evidence of any user by. the public as a highway of that portion of 
the property now covered by the pavement and pial. As laid down by 
Lord Blackburn in Mann v. Brodie ( 1 ) “ the question in bhort is as to 
“ possession by the public or against' the public for a period of forty years, 
and not, as in England, as to user by the public for such an undefined 
time, and in such a manner and under such circumstances as to Justify 
the inference that an owper in fee had dedicated.’* 

Holding therefore that the defendant has, by adverse possession for 
over twelve years, acquired a legal title, we must Confirm the decree of 
the learned Judge and dismiss the app,eal with oopts. 

Wilson A King : — attorneys for aj^pellants.'* 

Branson A Branson : — attorneys for respondent. 

(i) L, R. 5 .ro^.^p. Cases 387 , 
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APPELLATE CIVIL 
Before Mr Justice Suhramania Ayyar 

Appsl^p 

Kelv Mulachbri Nayar and others {Plaintiff), Appellants v J-atb 

Grbndu and others (Defendants), Respondents * Civiii 

[12th March and 18th April, 1895 ] - — 

C'lvil Procedure Code, Secttons 562, 566 — Order of remand when legal — Duty of Appel- 
late Court when addition of parties and amendment of issues is necessarw 

In a suit by mortgagees to redeem 7^ prior mortgage, issues were framed and 
tried and disposed of in favour of the plaintiffs as to the questions whether 
the [158] plaintiffs’ mortgage was valid, whether the mortgage sought to be 
redeemed had been discharged, and whether the spit was barred by limitation , 
the Court of First Appeal was of opinion that these questions had not been 
properly considered, and set aside the decree for the plaintiffs and directed that 
a fresh trial be held, certain fresh parties being broiiglit on the record 
Held, (i) that the order of remand was illegal, 

(a) that the Lower Appellate Court should have joined the persons neces- 
sary for the suit, and should have so altered or added to the issues to raise all 
questions properly arising, and should have referred them for trial to the 
Court of First Instance 

[F., 1 Bom L R 29 (Jl) ; R. 2} \ 167 (170). 12 CL J. 368 (374)=7 Ind Cas 75, 

12 CPl.R 119 (121) J 

Appeal against the order of 0. Chandu Menon, Subordinate Judge of 
South Canara, in appeal Suit No 50 of 1893, reversing the decree of 
J Lobo, District Munsif of Kasaragod, m original suit No 225 of 1892. 

Suit for redemption. In 1874 the land m question was mortgaged by 
one Chendakelakara to the ancestor of defendants Nos 1 and 2 In 1878 
the land was again mortgaged to defendants Nos I and 2 by Oliendakela- 
kara’s brother In 1889 the land was mortgaged for a term of sixty years 
to the plaintiffs Nos 1 and 2 and the ancestor of plaintiff No 3 by an 
instrument which provided that the mortgagees were to discharge the 
mortgage of 1874 The defendants Nos. 1 and 2 questioned the title of 
the plaintiffs’ mortgagors, and pleaded that in March 1879 Chendakelakara, 
who was admittedly the head of the family, executed a further mortgage 
in their favour for Rs 1,0()0, which included the prior inoitgageB and 
consequently that the present suit which was brought to redeem the 
mortgage of 1874 should be dismissed The District Munsif passed a 
decree for the plaintiffs 

On appeal the Subordinate Judge held that the question of the validity 
and effect of the mortgage of 1879 haci not been duly tried, nor the ques- 
tions raised as to the title of plaintiffs’ mortgagor and as to limitation, and 
in the result he said : "I set aside the decree of the Lower Court and 
direct that the Suit be restored to the file and that the person or persons 
“ whom the defendants allege to be the BuccesBors of Chendakelakara, and 
" also the plaintiffs’ mortgagors be made parties to the suit, and a fresh 
" trial be held with reference to the foregoing remarks and a decision 
“ de novo on the merits of the case bt. passed." 

The plaintiffs preferred this appeal under Civil Procedure Code, Section 
588, Clause 28. 

Madhava Ran, for appellants. 

[159] Narayana Rail, for respondents. 

^Appeal against Order^No. 3 of 1894 
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JUBOMENT. 

As laid down in Ramachandra^ Jois}^ v. Hnzi Kasmm (1) the condi- 
tion necessary to a remind und^r Section 560 as the j^eotion now stands is 
the omission to determine the merits. This condition did not exist in 
the present case as the District MiiHSif had disposed of the case on the 
merits. The order of remand passed by the Subordinate Judge Inust, 
therefore, be held to be illegal* The case to which I was referred on 
behalf of the respondent is distinguishable from the present case, inasmuch 
as there the order of remand was passed by the High Court,. which could 
not deal with the merits under Section 565, the provisions whereof have 
to be read with those of Sections 562 and 564. And these sections arc 
under Section 587 applicable to second appeals only as far as may be. 
There is thus in the matter in question no analogy between the position 
of the High Court hearing a second appeal and that of a Court hearing a 
first appeal (Oaneah Bhikajt Jtivekar v. Bhikaji Krishna Juvekar (2). The 
next contention on behalf of the respondents was that, as the Subordinate 
Judge found it necessary to direct that certain persons who had not been 
impleaded in the Court of First Instance be joined as parties to the suit, 
the proper thing to do was to remand the case. There is, however, nothing 
in Section 562 to warrant this contention. In the circurpstances of the 
case, the proper course for the Subordinate Judge was to join the person 
whom he found necessary as parties to the suit, to alter or amend the issues 
already framed, or frame fresh issues so as to raise all questions properly 
arising in the suit as it stands after the addition of the said persons as 
parties, and refer them for trial to the District Munsif under Section 566 
(see the observations of the Judges in Oaneah Bhikaji Juvekar Bhikaji 
Krishna Juvekar (2). 

The order of the Subordinate Judge should, therefore, be set aside. 
The appeal should be restored to the file and proceeded with according to 
law. 


The costs of this appeal will be costs in the cause. 


19 M. 160. 

[ 160 ] APPELLATE CIVIL. 

Before Sir Arthur J. H, Oollina, Kt., Chief Justice and 
Mr, Justice Davies. 


Arumgam Pillai {Plaintiff), Appellant v. Pbriasami 
AND another {Defendants), Respondents.* 

[3rd, 4th and 17th February, 1896.] 

Mortgage in consolidation of prior mortgages — Want of registration — Secondary 
evidence-- Extinction — Decree to redeem prior mortgages. 

In a suit to redeem a mortgage of 1867 whiqh had been lost and admittedly 
had not been registered it appeared that it had been executed in consolidation 
of two prior mortgages, dated 1856 and i860, respectively: 

Held , ' that the plaintiff was not entitled to' a decree on the footing pf the 
unregistered mortgage which could not be prpyed, but that he was entitled to 

redeem the two previous mortgages if they wci% found to be genuine ^!;id valid. 

, . - .. 

♦ Second Appeal No. 163 of 1^5. 


(i) 16 M. 207. 


(.0 10 B. 398. 
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Second appeal against the decree of C. Gopalan Nayar, Subordi- 

jaato Judge of Madura (East) in appeal suit No 225 of 1894, reversing the \ J 

deevee af^ A., David, District Munaif, Tirumangalain, in original suit 
No. 434 of 1892. 

Suit to redeem a mortgage, dated 14th May 1867 and executed to 
aecuve iiepayment of Rb. 655. 

The mortgage document was not produced having been lost and it 
was admitted that it had not been registered It appeared that it had 
been executed in consolidation of two previous mortgages for Rs. 316 and 
Rs. 35, dated respectively, 1856 and 1860 The District Munsif passed 
a decree as prayed on the mortgage sued on and with regard to the 
plaintiff's title he said . 

“ >It iB true that the mortgage of 1867 was not legistcred, but tlie 
admissions of the second defendant and of the first defendant's grand- 
father above noticed are, 1 think, sufficient to justify a finding in favour of 
the genuineness of the mortgage On the piinoiples laid down in 
Madhava v. Narayana (1), Sanknran v Penaaami (2) and Maidin Saiha 
Vr Nfigapa (3), I hold that the first defendant acquired by possession for 
more th^n twelve years the limited interest of a mortgagee and that his 
mortgage riglit has become valid l/fM] Whatever defect there was at 
the inception of the mortgage was aubsequently removed l>y lapse of time. 

I am of opinion that the mortgages set up by the plantiff are genuine and 
valid as > against the defendants 

The Subordinate Judge reversed his decree holding that the want of 
registration prevented the admission -of secondary evidence and was fatal 
to the suit 

The plaintiff preferred this second appeal 

Bhaahyayn Ayyangar and Kriahnasami Ayyar, for appellant 

Mr PaTfhaaarndln Ayyangar, for lespondents 

JUDGMENT 


We agree with the Subordinate Judge that the mortgage of 1867 
C30uld not be proved inasmuch ns it was not registered, but we do not con- 
sider that the previous moitgages of 1856 and 1860 w^ere altogether extin- 
guished by the moitgage of 1867 Tliev were no doubt consolidated m Hint 
mortgage But when that mortgage is fonnd to be inopeiative owing to 
non-observance of the registration law, the two pievious mortgages can he 
revived for the purpose, rft least, of showing that the possession of 
the defendants is that of mortgagees of the plaintiff, the mortgagor 11 
this relationship is established between the parties, the plaintiff has cloai- 
ly a jTight to redeem the eailier mortgages as his right of redemption has 
not bean lost through the sixty years' bar of limitation This iS the 
principle laid down in Knnhi Kvtfi Nair v Kutty Maraccar (4), and 
followed again in Unnidn v Rama (5), and we do not think it has been 
d-epAifted from in the case of Kriahna PiUai v Rangasavii PiUai (6) In 
this letter case,, the learned Judges would not allow a mortgage that had 
not been pleaded and that had only been admitted ih other proceedings 
to be s^t up in lieu of the plaint mortgage w hen that failed But that is 
mot case here. The plaintiff pleaded the two previous mortgages, upon 
virhieb, he now wishes to rely, and the second issue had reference to their 
^xia^ence genuineness and ^aa accordingly framed in the plural number, 

ti) 9 M 244 (2) J3 M 467 (3) 7 B 96 

(4) 4 M.H.CR 359 8*M 415 (b) 18 M 462. 
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showing that all the three mortgages were considered by the Court oi First 
Instance. Indeed, the finding of the Dittriot Munsif is that the noortgagea, 
again in the plural number, set up by the plaintiff were vdlid and binding as 
against the defendants. If then the Subordinate Judge should fitid that the 
two previous mortgages, viz., those of 1856 and 1860 are genuine and valid 
[162] either by independent proof or by admissions of the defen^snts or 
their predecessors in title, we think the plaintiff ijJ entitled to redeem 
them. We, therefore, reverse the decree of the lower appellate Court and 
remand the appeal for rehearing on the issue above indicated and the 
other issues arising in the case. If a decree for redemption should follow, 
it will be left for tjie Subordinate Judge to determine what amount 
fihould be paid by the plaintiff to the defendants aS the mortgage amount. 
The sums due on the mortgages of 1856 and 1860 are R^. 316 and Rs. 35, 
respectively. But the amount due according to the inoperative mortgage 
of 1867 is Rs. 655, and we observe that the plaintiff has offered to pay 
this larger amount. 

As we have allowed the second appeal on the ground stated, it is 
unneccessary for us to determine the other point raised as to the interest 
of the defendants in the property being in any case the limited interest of 
a mortgagee and therefore liable to redemption. 

The costs hitherto incurred will abide and follow the result and be 
provided for in the revised decree. 


19 M. 162. 

appellate civil. 

Before Mr, Justice Shephard, 


Rajeswara Rau and others {Plaintiffs), Appellants v, 

Hari Babandhu and others (Defendants), Respondents,* 

[12th and 17th September, 1^5.] 

Decree payable by instalments — Default in payment — Waiver — Cit^ Procedure Cods, 
Section 258. 

A decree was passed for the payment of a sum of money in four annual 
instalments, the first payment to be made on nth October 1888; and it was 
further provided that if default were made in the payment of any instalment 
then without reference to the other instalments the whole amount should be paid 
with interest. The decree holder applied in October 1893 for execution in 
respect of the instalments for 1890 and 1891 : 

Held, that the application was not barred by limitation, if default in respect 
of the ins^lment of 1889 had been waived, and acceptance of part^payment 
was material as evidence of such waiver and should be considered, although 
pa3mient had not been certified under Civil Procedure Code, Section 258, 

. [IM] Appeal against an order of J. P. Fiddian, District Judge of 
Qanjam, reversing the order of the District Munsif of Berhampur in execu- 
tion petition No. 622 of 1898 in original suit No. 808 of 1887. 

In original suit No. 808 of 1887 on the file of the District Munsif of 
Berhampur a razinama decree was passed in favour of plaintiff for Rs. 908 
payable in four instalments of Rs. 52 each due on 11th Octobet of yearh 
1888 to 1891. It was further provided that interest Was payable every 
month, and that on failure to pay any one instalment, the whole a^aount 

y.|,.y . 

♦ Appeal against Appellate Order No, 40 of 1895, 

Sis 
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was to be paid at once. Defendants contended that the first two instal- 
mentiB were not paid and therefore the whole amount became due on the 
llih October 1886, and that if the first instalment only was paid, the 
balance became due on the 11th October 1889, and the present application 
made on the 7th October 1898 i$ time-barred. The Munsif found the 
payments were made and the petition not barred. 

On appeal the District Judge reversed the order apparently on the 
ground (i) that the evidence did not show that the full amount due was 
paid in 1888 or 1889, and (ai) on the ground that these payments were 
not certified to the Court under Section 258 of the Civil Procedure Code 

The petitioner appealed to the High Court. 

Mr, H, G. Wedderburn and Ranga Chariar for appellant. The 
decree-holder may waive the default. The clause is for the benefit of the 
decree-holder. The provision as to the whole amount being recoverable 
at once if default is made does not affect the admissibility of the appli- 
cation for execution, because that provision has never been enforced and 
the obligation to pay is still subsisting (Appayya v. Papayya ( 1 ). The 
creditor waived the default by accepting an overdue instalment (Ramculpo 
Bhattacharji v Ramchunder Shome (2) and Mon Mohun Roy v. Durga 
Chum Oooee (3) ) The Judge should have recognized the payments, 
although not certified to the Court under Section 258, Civil Procedure Code. 

Ethiraja and Sivagnanam, for respondents. 

JUDGMENT. 

The decree passed on the 11 th October 1887 provided for the pay- 
ment of a certain sum in four annual instalments, the date fixed being the 
11 th of October 1888 and the following years; and it was further provided 
that if default were [IM] made in the payment of any instalment, then, 
without reference to the succeeding instalments, the whole amount should 
be paid with interest at Bs 1 - 8-0 per cent, per mensem. The present appli- 
cation for execution of the decree in respect of the instalments due in 1890 
and 1891 was made on the 7th October 1893 This application is clearly 
not barred by the law of limitation if payment was made of the first two 
instalments, or if the decree-holder waived the judgment-debtor’s default 
The decree-holder adduces evidence to show that payments were made in 
1888 and 1889, and this evidence was accepted by the District Munsif. 

The District Judge’s finding on the point is not a positive finding, 
and as a finding in the reversal of a Court of First Instance is most 
unsatisfactory. Apparently the District Judge considers that some pay- 
ments may have been made in those years, although the whole instalments 
were not paid The proof of any payment made in respect of the instal- 
ment of 1889 is, however, clearly material, because such payment 
aeoepted by the decree -holder would be evidence of waiver by the latter 
If there was waiver of the default in that year, the balance payable under 
the decree did not become payable until default was made in the next 
year, and that default would fall within three years of the date of the 
application. I think the Judge was also wrong in refusing to recognize 
payments^ because they were not certified to the Court under the 256th 
seotimi (ffiirn Perahad Chowdhry v. Nastb Sing (4). If there was no 
payment in 1888 and 1889, and no waiver of the default, I think the Judge 
was right in dismissing tha aifplication. The case just cited is an authority 
for this position which in my opinion, is clearly the right one, and I do 

(2?) 14 C. 352 * (3) 15 C 502 (4) u C. ^ 
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|gf| not think that the decision in Appayya v. Papayya (1^ obliges *me to take 
Sfcp.’Ji7- contrary view. The point which arises here was not the actual point 

- * . * decided in that case. The decision in Venkatasami v. Sanyasi (2) td whidl) 

AptE£.«' ^ referred is consistent with the view which I adopt, 
j^jg I must reverse the order and remand the appeal to the District Court 

CiviLi disposal. Costs will follow the result. 


19 M. 16S. 

[ 168 ] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins ^ Kt., Chief Justice and 
Mr. Justice Parker. 


The Sbcrbtaby op State for India (Defendant), Appellant v. 

Kota Bapanamma Garu (Claimant), Respondent.* 

[Ist October, and; 4th December, 1895.] 

Forest Act — Act V of 1882, Madras — Burden of Proof — Shifting of burden of 

proof — Limitation Act-^Act XV of ^Article 149. 

Portions of certain land, which had been taken up by Government as forest 
reserve, were claimed by one who had admittedly been in possession and 
enioynient of them for thirty years The Government failed to establish any 
subsisting title of its own : 

Held, (i) that the burden of proof had l)cen shifted on to the Government 
and had not been discharged and accordingly that the claim should be allowed 

(2) Article 149 of the Limitation Act applies only to suits brought by, or 
CTi , behalf of, the Secretary of State 

[F.. 33 M. l=-5 Ind. Cas 882 (883)=:20 M.L.J. 60=7 Md-.T. 128; R, 33 M. 173 
(175)=4 Ind. Cas 1070=3 Ind. Cas 121=20 M.LJ. 71=6 M.L.T. 306; 13 
P.LR 1903) 

Second appeal against the decree of H. T. Boss, District Judge of 
Godavari, in appeal suit No. 20 of 1893, reversing the decisions of tiie 
Forest Settlement-officer, Godavari, in the matter of certain claims by the 
owner of the Gangole estate to various plots of land leoently taken a- 
forest reserve belonging to a Government village. 

The District Judge decided in favour of the claimant. 

This second appeal was preferred on behalf of the Secretary of State 
represented by the Forest officer o^ the Godavari district. 

The Government Pleader (Mr. E. B. Powell), for appellant. 

Pattabhirarna Ayyar and Sriramulu Sastri, for respondent;. 

JUDGMENT. 

The question in this appeal is whether the plots three and four in the 
plan which have been taken up as forest reserve belong to the Govern- 
ment village of Pedda Kopalli or to the claimant's village of Lakshmiiia- 
rayana Devupeta. The District Judge found ip favour of the claimant. 

It is admitted that the two plots have, for the last thirty years, been 
in the possession of the claimant, but the Government pleader cont^ds 
that, under the Madras Forest Act, it is for the claimant to make out hiS 
title in the first instance; that claimant has not produced JuR sale- 
deed, nor has l^e proved as against Governnqent an’[lW] adverse posses^ 
sion; of sixty years. It is alleged that the Bhubund acoountE proved 

' - ■ - ' ' ■ ' ..... ... ' ' 

♦Second Appeal No. 2 of 1895. 

(1) 3 M. 256. ( 2 ) Appeal against Order No, 100 of 1893 unreported, 
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Government posBession up to 1054, and therefore that the presumption 
that claimant’s thirty years’ possession continued from an earlier period is 
rebutted. 

There is, however, a clear finding of the District Judge in paragraph 
16 of his judgment that there is no satisfactory proof of possession at any 
time, or of title, in the Government We may point out that the limita- 
tion of sixty years prescribed by Article 149 of the Limitation Act only 
applies to suits brought by, or on behalf of, the Secretary of State The 
presumption of the Madras Forest Act is that all unoccupied land is at the 
disposal of Government, but if the land be really occupied when a notifi- 
cation is published under Section 4, it will be ground for presuming that 
the occupant is the prima facie owner and shifting the onus on to Govern- 
ment (see the remarks of this Court in the Penya Kalraycn case (1)) 
Granted that it is incumbent upon the claimant in the first instance under 
Sections 4 t6 10 to prove some pnma facie ground of ownership before 
Government can be called upon to disprove his title or prove its, own. the 
onus is certainly shifted when the claimant starts with an admitted posses- 
sion and enjoyment for thirty years The Government could not compel 
the claimant to prove sixty years’ possession, but must show a Subsisting 
title of its own Secretary of State v Fira Rayan (2), Secietary of State 
for India v. Bavotti Hap (3) and the presumption in favour of Government 
is only as regards unoccupied land 

Even assuming the Bhubund accounts X and XI to be genuine docu- 
ments, Exhibit G shows cultivation of these three hamlets m 1065 by th(3 
claimant, and the omiss on of their names in Exhibits VIII and IX is no 
more significant than the omission of Jillellagudern, which is admitted to 
belong to claimant. It is not however necessaiy to consider the documents 
since the onus has been shifted on to Government, and the finding is that 
no subsisting title has been proved 

The District Judge states that there is no dispute as to boundaries, 
and that the tracts comprised’ in the notification admittedly fall within 
the three hamlets 

The second appeal is dismissed with costs 
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[ 167 ] APPELLATE CIVIL 
Before Mr Justice Best. 


Timmanna Banta (Counter-petitioner), Petitioner v, 

Mahabala Bhatta (Petitioner) Respondent * 

[19th, 20th and 27th August, 1895 ] 

Ctril Procedure Codt, Sections 31 1, 588, Clauses 16 and 28, and Section 622 

Land having been sold in execulion of a decree, one claiming that it had 
been held by the judgment-debtor benami for him applied that the sale be can- 
celled under Section 31 1. He was not a party to the decree, and on that ground 
his petition was dismissed. The Appellate Court was of opinion that it had been 
wrongly dismissed and renianded tjbe case to be disposed of on the merit 
Held, on revision, (i) that tfie prder remanding the case wap, not appealable, 
and consequently that ^e •petition for revision was roanitainable \ 

* Civil Revision Petition No 604 of 1894, 

(i), S A 190 of 1888 unreported J[2) 9 M 175 (3) 15 M 315 
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(2) that the fact of the petitioner being a stranger to the decree did not 

preclude him from obtaining the relief sought under Section jii. 

(Rn 28 B. 450 (451).} 

Pbtition under Civil Procedure Code, Section 622, praying the High 
Court to revise the proceedings of O. Chandu Menon, Subordinate Jud^e 
of South Canara, on miscellaneous appeal No. 25 of 1894, setting aside the 
order of the District Munsif of Kasargode on miscellaneous petition No. 27 
of 1894. By the proceedings sought to be revised, the Subordinate Judge 
directed the District Munsif to restore to his file and dispose of on the 
merits a petition under Section 311 of the Civil Procedure Code, which 
prayed that the auction*sale of certain land should be cancelled. The 
petitioner was not a party to the decree, in execution of which the land 
in question was attached and sold, and his case was that the land was 
his property and that the execution proceedings had been carried on by 
the decree-holder and judgment-debtor in collusion. The District Munsif 
dismissed the petition on the ground that the petitioner being a stranger 
to the decree was not entitled to relief under Section 811. The Subordi- 
nate Judge held that this view was wrong and made the order now sought 
to be revised. 

The present petition was preferred by the purchaser at the auction- 

sale. 

Narayana Ran, for petitioner. 

Sankaran Nayar^ for respondent. 

JUDGMENT. 

[1681 The preliminary objection is taken that, as the order sought to 
be revised is one remanding the case and therefore appealable under Clause 
28 of Section 588 of the Code of Civil Procedure, this petition for revision 
under Section 622 is not maintainable. On the other hand, it is contend- 
ed for the petitioner that the order in question being one passed under 
Section 588 (Article* 16), any further appeal is barred by the la^t paragraph 
of the same section, which says that orders passed in appeals under this 
section shall be final.’' 

Clause 28 must, I think, be read with the final paragraph, and so 
read, it must, I think, be held not to apply to orders of remand made in 
appeals under the same section. 

The preliminary objection is therefore disallowed. Then the question 
is whether the Subordinate Judge is wrong in holding that the counter- 
petitioner has a locus standi under Section 311 of the Code. The case in 
Abdul Huq Mozoomdar v. Mohini Mohun Shaha (1), on which the Sub- 
ordinate Judge rests hie order, ha)l no doubt been overruled by a subse- 
quent' decision of a Full Bench of the Calcutta High Court, which is to be 
found in A$fnutunni$$a Begum v. Ashruff Ali (2), and this latter decision 
was followed by this Court in Subbarayadu v. Pedda Subbarazu (3). But 
as is pointed out by Pethersm, C. J., in the recent case of Abdul Oani v.^ 
Dunne (4), the Full Bench decision in Aemutunnieea Begum v. Ashruff Ali 
(2) does not exclude the right to come in under Section 311 of any person 
whose interest would pass by the sale. As remarked by Ghose, J., in the 
Same case, the test is “ whether the petitioner would be entitled to bring 
a suit to contest the sale or to recover the property,” and it ha& been 

Article'* seems to be a misprint for ** clause **--Ed, 

(i) 14 C. 240 . ( 2 ) 15 C. 488 . (3) 16 M. 476 . :( 4 ) » C. 418 . 
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held (hfit the bene|ficial owner ie bound by a decree passed against the 
benamidar, 

. The case of the counter-petitioner is, that the first defendant in the 
Buit against whom the decree was obtained was merely a benamidar of 
the village and that, lands therein which belong to the petitioner have 
been sold. without proper proclamation, &g 

The decision m i4«mixtu»m«8a Begum v Aahruff Ah (1) and Abdul 
Oani V, Dunne (2) are both authorities for upholding the Subordinate 
Judge's order. 

This petition is dismissed with costs. 
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[ 169 ] APPELLATE CIVIL 
Before Mr. Justice Shephard and Mr. Juatice Beat 


The British India Steam Navigation Company (Defeyidanta), 
Appellantg v Ibrahim Sulaiman and others (Plaintiffa), Reapondenia.* 
[6th, 17th aid 25th September, 1895 J 

Bill of lading — Cargo unclaimed on arrival of ship — Rights of shipowner to land 
goods — Damages by rain^ttarbour Trust Act {Madras) — Act // of i886 

The defendants’ steamship arrived at Madras on 4th December 1891, bring- 
ing bags of grain consigned to the plaintiffs who on that date were nut 
authorised to receive them The plaintiffs set up a custom that cargo of this 
description ought to be landed on the beach; but, as this could not be done in 
the absence of the consignees, the defendants landed it the same day on the 
pier and delivered it into the custody of the Madras Harbour Trust for 
storage pending delivery to the consignees On the 8th of December i 89 i, 
heavy rain fell, and on the same date plaintiffs learnt that the cargo had been 
delivered on the pier When the plaintiffs came to take delivery on that day, a 
considerable portion had been damaged by ram for which they now sued the 
defendants : 

Held, (i) that where the consignees were unable to take delivery in the 
ordinary way on the beach, the master of a ship has the option of landing and 
ware-housing the goods, and that delivery to the Harboui'^Trust for custody 
was not wrongful. 

(2) that in the absence of proof that the defendants were negligent, 01 
that they failed to deliver the goods, the suit must be dismissed 

Appeal under Section 15 of the Letters Patent against the decision 
of Muttusami Ayyar, J , under Section 617, Civil Procedure Code, upon a 
case stated by the Chief Judge of the Presidency Small Cause Court under 
Section 69 of Act XV of 1002. 

The facts appear sufficiently fiom the letter of reference which was 

as follows: — 

The plaintiffs claim Rs 709-3-11 as damages Sustained by them 
between the 4th and, 8th December 1891 in respect of 248 bags of gram, 
part of a shipment of grain per S S. Fultalah, consigned to plaintiffb at 
Madras, an4 which the defendants were employed by the plaintiffs to 
land, and which, owing to the defendants’ neglect and default by allowing 
them to be exposed to rain, became damaged 

[ 170 ] The defendants deny the employment to land as alleged, or 
that they did land, that the damage, if any, was caused by plaintiffs’ own 
conduct, that the damages claimed are excessive and plead that they are 
not indebted. 

* Letters Patent Appeal No 42 of 1894 
Ci) 15 C. 488^ » (2) 20 C. 419. 
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188fr . The facts of the case are that plaintiffs ware the consigneels of a cai*g<3 

Sep. 25. grain from Calcutta per S.S. Fulialah, a ship belonging to the defend- 

ants' company which arrived at the port of Madras on the 4th Decfembei 

Api«l- 1891, that, prior to the arrival of the steamer, Messrs. Binny and Company, 
LATE agents of the defendants' company here, directed Messrs. P. Raman'julu 

Civil. Naidu and Sons to be in readiness to land the cargo from the FuUalah, anc 
— that on the arrival of the Fultalah the said Messrs. P. Ramanjulu Niaidd 

Sons, acting under such directions, landed the Fultaldh'a cargc 
including that portion of it which included plaintiffs’ consignment, and 
that this landing of cargo by Messrs. P. Ramanjulu Naidu ah^ Sons wot 
according to the custom of the defendants at this port, and that it wai 
acquiesced in by the plaintiffs. Landing of “ coast or bag cargo,” the 
evidence establishes according to the custom of the port of Madras, is effect- 
ed by landing it on the beadh, but in this case a portion of the cargo oi 
the Fultalah including the bags as to which plaintiffs claim damages 
were, for the convenience of the ship, landed at the pier — a proceeding 
which entails extra expense, &c. This landing on the pier of portion o- 
plaintiffs’ cargo was on the 4th December 1891. 

On the 4th December plaintiffs had no authority to receive their con 
signment, and Messrs. P. Ramanjulu Naidu and Sons had no authority 
to deliver to them any goods. The authority to deliver plaintiffs’ con 
signment to them was signed by Messrs. Binny and Company on th< 
7th December and is marked No. 4. 

I find on the evidence that the first intimation given to plaintiffs tha 
part of their consignment had been landed on the pier was on the 8tl 
December, and that rain fell on the morning of the 8th December betweei 
8 and 4 a.m., and that when plaintiffs’ people first saw their bags, 8om< 
of them had been damaged by rain. 

It is a further fact that no delivery of any of the bags landed on th( 
pier was taken by plaintiffs till 11th December, and it is proved that rail 
fell off and on for a week from 8th December. There is no evidence t( 
show the specific damage suffered up to 8th December nor of its increase 
up to the 11th December. 

[171] On these facts 1 have given adjudgment for the plaintiffs fo 
Rs. 100 damages holding that the landing was the act of the defendants 
and that the landing of a portion of plaintiffs’ consignment on the pie 
was an unusual and unauthorized act, and damage was in cohsequenc 
caused. 

The defendants, however, contended that, under Claube 1 of the Bill c 
Lnding No. 1, they had right to land the cargo, and that the coutrac 
luF delivery was completed by the discharge from the ship into the boat 
of their agent. Landing during the argument was admitted by defend 
ants' professional advisers to include delivery. The defendaiits’ at tome 
having required me to state a case for the opinion of the High Court, I be 
to submit the following question: — 

” Whether, upon the facts as stated and found by me and abov 
” recited, my judgment deciding that plaintiffs are entitled to Rs. 10 
” damages by reason of the defendants ’ conduct in the landing an^ deli 
” very of a portion of plaintiffs’ consignment is correct.” 

The material portion of the bill of lading was as follows : — 

” The company to have the option of delivering these gpods fit 
” receiving ship or landing them at consignee’s risk and expense, as pi 
” scale of charges to be seen at the agpnts' ofl&ces, the company having 
” lien on all or any part of the goods, against expenses iacurred'on th 
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^ whole shipment The company b liability shall cease as soon as the 
packages are free of the ship's tackle, after which they shall not be res- 
“ ponsible for any loss or damage however caused ” 

Branson & Branson, foM plaintiffs 

Mr K. Brown, for the defendants 

Muttusami Ayyah, J — This is a case stated for the opinion of this 
Court by the learned Chief Judge of the Court of Small Causes at Madras 
The plaintiffs are the consignees of a cargo of grain shipped from Calcutta 
to Madras per S.S. Fultalah, which belongs to the defendants' British 
India Steam Navigation Company, Limited The ship arrived at the 
port of Madras on the 4th December 1891 , and prior to its arrival Mes&rs 
Bmny and Company, defendants’ agents at Madras had directed Baman- 
julu and Company to land the cargo Accordingly Ramanjulu and Com- 
pany landed the cargo So far as the landing was concerned, iti is found 
to be in accordance with the custom of the port and to have been [172] 
acquiesced in by the plaintiffs Bs^t, according to that custom, landing is 
ordinarily effected by landing the cargo on the beach; but, for the con- 
venience of the ship, Ramanjulu Nayudu and Company landed a portion 
of the plaintiffs’ consignment at the pier on the 4th December 1891, 
though by so doing greater expense was entailed on the consignee On 
the 4th December Ramanjulu Nay ad u and Company had no authority to 
deliver, and the plaintiffs had no authority to receive the consignment, 
the authority to deliver being signed by Bmny and Company only on 
the 7th December It was on the 8th December that intimation was 
given to plaintiffs for the first time that a portion of their consignment 
was landed on the pier, but on the morning of that day between 3 and 4 
AM., there was rain When the plaintiffs’ men first saw the bags of 
grain, some of them were damaged, the cargo landed on the pier was only 
delivered to the plaintiffs on the 11th December For one week after the 
8th December, ram continued to fall off and on Tlieie is no evidence to 
show the specific damage suffered up to 8th December or its increase up to 
11th December On these facts the learned Chief Judge gave judgment 
for plaintiffs for Rs 100 damages, contingent on the opinion of this 
Court upon the case stated for its decision He lield that the landing was 
the act of the defendants, that the landing of a portion of the consignment 
on the pier was unauthoii^ced and that damage resulted therefrom. He 
disallowed the defendants’ contention that under clause (1) of the 
Bill of Lading No. 1, the defendants’ obligation to deliver was fully 
satisfied when the cargo was discharged from the ship into boats The 
contention before me is that defendants’ obligation was fulfilled upon the 
true construction of the bill of lading when the cargo left the ship’s tack- 
les. But the bill of lading provides that the company is to have the option 
of delivering the goods into the receiving ship or of landing them at con- 
signee’s risk and expense as per scale of charges to be seen at the agents’ 
office, the company having a lien on all or any part of the goods against 
expanses incurred on the whole shipment, and that the company’s liabili- 
ty shall cease as soon as the packages are free of the ship’^ tackle, aft^r 
which they shall not be responsible for any loss or damage however caused. 
It goes on to state that, “ If stored in receiving Ship, godown, or upon 
“ any wharf, all risks of fire, dacoity vermin or otherwise shall be with 
'* the merchant, &p ” Undfer the bill [J78] of lading the defendants clearly 
hod the option of landing, and in the case now before me they elected to 
land, but landed a portion of the consignment on the pier for the ship’s 
convenience contrary to the custom ofethe port. It was admitted by the 
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^mH defendants’ Micitors that landing included delivery and Bamanjulu 
25. Nayudu and Company are found by the learned Chief Judge to be defend- 

ants’ agents. I am of opinion that the decision of the learned Chief Judge 

Apfei*« correct, and I answer the question referred to this Court in the affirma- 

LATE ^^ve. 

Civil. Against this decision the defendants preferred an appeal under Sec- 
tion 15 of the Letters Patent. 

J. Smith, for the defendants. Appellants contended that it is the 
duty of the consignee to take delivery of cargo, and if he does not within 
reasonable time, shipowner may warehouse the goods {Meyerstein v. Barber 
(1) ). The consignee may demand delivery into boats and, if he does so, 
shipowner will be liable for wharfage charges (Syeda v. Hey (2) ), that the 
plaintiffs had no delivery telegram and made no demand. The shipowner 
is not bound to give notice of the ship's arrival to the consignee (Harman. 
V. Clarke (3) ). After the cargo left the ship’s tackling, defendants not 
responsible (Mackinnon v. Minchin (4) ), (Bullock Brothers v. Toay Aung 
(5) ). Defendants delivered the goods to the Harbour Trust to be stored, 
subject to the ship’s lien for freight — Madras Act II of 1886, Section 52. 

Mr. W, Grant, for respondents. No appeal lies. This decision under 
Section 617, Civil Procedure Code, by Muttusami Ayyar, J., is not a judg- 
ment. Defendants are carriers and were bound to land according to 
custom of the port. The custom is to land in the beach and not in the 
pier. Landing at the pier entailed extra expense on the consignees, and 
they did not authorise such landing. There was no delivery to consignees 
(Bourne v. GatUffe (6) ). • 

JUDGMENT. 

This ij& an appeal under the Letters Patent against the decision of Sir 
T. Muttusami Ayyar, J., upon a case referred to the High Court by the 
Chief Judge of the Presidency Small Cause Court. It was objected on the 
plaintiffs’ behalf that no appeal lay; but we were of opinion that the 
decision was a judgment within the meaning of the clause of the Letters 
Patent. Moreover, it has to be observed that, under the rules of the High 
[171] Court, the reference ought, in the first instance, to have been heard 
before a bench of two Judges. 

The question raised is whether under the circumstances stated the 
defendants’ company is liable for damage suffered by goods in consequence 
of their being exposed to rain on the pier where they were landed by the 
company. The opinion of Sir T. Muttusami Ayyar, J., which was in 
accordance with that expressed by the learned Chief Judge, waS based on 
the finding that the landing of the goods by the company on the pier 
was an unusual and unauthorized act. It is found that the steamer 
arrived at Madras on the 4th December 1891, and that the defend- 
ants’ agents unloaded the cargo and landed the plaintiffs’ bags of 
grain on the pier. Under the bill of lading, the company has the 
option of landing the goods. From the date when the goods were so landed 
till the 11th December, when the plaintiff took delivery of them, the 
goods remained in the custody of the Harbour authorities, and it was 
in that interval of time that the mischief which gives rise to the action 
occurred. At the time when the ship arrived ^and the g^s were landed, 
it appears that the plaintiffs were not possessed of the bill of lading; they 

(i) L.R. 2 C.P. js! (3) 4 T.R. 260. (3) 4 Campri59^ 

(4) 6 M. H. C R. 353 (5) 24 74. (6) 7 Manning and Granger 850. 
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did not know of the landing of the goods until the 6th December, and we 
infer that before that day they had taken no action with regard to thei^ 
We alao infer from the absence of any finding to the contrary, that it was 
not the fault of the company that the plaintiffs did not have the bill of 
lading at an earlier date This being so, the ca^e is one in which the 
company were not in a position to deliver the goods immediately to the 
plaintiffs either at the ship’s side or on the beach The master of a ship 
on its arrival in port is clearly not bound to seek out the consignees of 
cargo, nor is he bound to wait more than a reasonable time His responsi- 
bility cannot be prolonged for the convenience of consignees If they are 
not in a position to take delivery in the ordinary way, which, as appears 
in this case, is on the beach, the master has the option of landing the 
goods and warehousing them {Meyerstexn v. Barber (1) ). 

The existence of the option possessed by the company under the cir- 
cumstances of this case appears to have been overlooked both by the 
learned Chief Judge and by Sir T Muttusami Ayyar, J , when they say 
that the landing of the goods was an unauthorized and unusual act. 
Neither in the judgment of the former, nor [ 178 ] in the case, which 
does not give a complete statement of the facts, is it explained what 
would have become of the goods if they had been landed on the beach, 
and it is not easy to understand what difference it can make to con- 
signees whether their goods, having to be warehoused, are taken to their 
destination by the route adopted in this case or by the beach The only 
difference apparently lies in the expense. It would be most unreasonable 
to hold that under no circumstances masters of ships landing cargo in 
Madras can use the facilities which the Harbour Trust Act affords The 
course may be unusual, but it is another thing to say that custonl prohi- 
bits it, and we do not think it was intended so to find. Therei are two 

S rounds on which the defendants might be held liable. Negligence might 
e proved against them, or it might be charged that they had failed to 
deliver the goods. 


Se^. 


Awel- 

LALE 

QVIL. 

tiM;m 


There is no evidence of negligence on their part in their handling of 
the goods, nor is it suggested that the Harbour authorities are not per- 
sons to whom goods may be properly entrusted It is true that the latter 
did not take good care of the bales, but that circumstance cannot make 
the defendants liable, if otherwise they were free from blame 

The other ground of liability also fails when once it is admitted that, 
in the absence of the consignees, the Company were entitled to land the 
goods and put them in the charge of some third person No other deli- 
very is, under the circumstances » possible The learned Chief Judge 
referred to the case of Bourne v. Oatliffe (2) The decision in that case, 
which turned upon the pleadings, rests upon a ground which is absent in 
the present case. The plea was held to be bad, because it did not show 
that the captain had a right to land the goods, or that a reasonable time 
had elapsed to enable the consignees to come and receive them. Under 
these circumstances, it is intelligible that the delivery not being shown to 
be at a usual place, was held not to be a delivery to the consignees That 
deoiaion affords no authority for the position that the delivery in the cir- 
cumstances of the present case Wa$ not in accordance with the contract 
The case of Afacfcinnon v.^Mmckin (3) resembles more closely the present 
case, the bill of lading appears to have been similar and there too the 

(l) L.R. 2 C.P 38. (2) 7 Manning ^nd Granger, 850 (3) 6 M H C.R. 353. 
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IHB consignee di<J not present himself to take delivery. We think that ti^ 
25. [*78] conclusion at which the Chief Judge arrived is wrong and ^at 
— judgment ought to have been given for the defendants. The costs in this 
AFiP£;L- Court will be costs of the suit and follow the result. 

MTE 
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Before Sir Arthur, J. H. Collins, Kf., Chief Justice, and 
Mr, Justice Parker. 


Kunhi Mamod {Defendant No, 1), Appellant v, Kunhi Moidin 
(Plaintiff), Respondent,* [24th January, 1896. J 

Mtihamadan lazv — Relinquishment of rights of inheritance---Relmquishment executed^ 

before ancestor's death. 

A Muhamadan sued to recover bis share of the property by his mother 
deceased. It appeared that before her death he had by a registered deed in 
consideration of Rs. 150 renounced all his claims on her estate: 

Held, that the renunciation was binding on the plaintiff. 

[R. 33 A. 457 (461)=8 AL J 275= Ind Gis 530.] 

Second appeal against the decree of A. Venkataramana Pai, Sub(M*di- 
nate. Judge of Calicut, in appeal suit No. 538 of 1894, modifying the decree 
of P. Govinda Menon, District Munsif of Betutnod, in original suit No. 432 
of 1892. 

The plaintiff sued to recover his one-half share in the estate of his 
mother who died in 1890. The first defendant waa the plaintiff's brother 
and he pleaded that by a registered document, dated the 15th March 1884, 
and executed by the plaintiff in favour of his mother, the plaintiff had in 
consideration of Rs. 150 paid to him in respect of the share in her estate 
to which he would become entitled on her death acknowledged Satisfaction 
of all his claims thereto and admitted that he had no longer any right 
whatever to her properties. 

The Distrct Munsif held that this instrument was invalid for the 
reason that the rights thereby renounced had not then vested and he 
passed a decree for plaintiff. This decree was aonfirmed with a slight 
modification by the Subordinate Judge. 

[177] Defendant No. 1 preferred thip second appeal. 

Subratnania Sastri, for appellant. 

Respondent was not represented. 

JUDGMENT. 

The Courts below have allowed plaintiff a share in items 1, 3, 5, 6, 
7 and 9 in Schedule A on the strength of the decision in Mussumant Kha- 
num Jan v. Mussumat Jan Bebee (1). We have referred to the rejjort 
itself, and are of opinion that the case is not one of any great authority. 
It is true that the majority of the Muhamadan Law officers expressed the 
opinion that the renunciation was not valid on the ground that the, right 
had not vested, but the opinion was not unanimous, and eventually the 
Sadr Court held that the receipt of the money had not been sstisfectorily 
proved. however, it is not denied that plaintiff recejvpd the money, 

♦Second Appeal No. 132 of iSnS* 

(1) 4 S. D. A , 2io=Ben. I. D. (O.S.) 799- 
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and tliare is the further difference that the right hfiid vested, but that 
provision was made for the mother by setting apart $ome property, fpr her ^ 

mainteneinGe for her life, after which the plaintiff accepted the money 

value of his share, Pnma facifi there is nothing illegal in the transaction 
md in the absence of clear proof that it is forbidden by Muhammadan law, 
we thiiik plaintiff should be held to be bound by it 

The. only other point taken is as to the moveables, but this is a ques- 
tion of fact on which the Subordinate Judge has given a finding, though 
the evidence upon which it is based is rather vague. 

The decree must be modified by disallowing plaintiff’s claim to items 
3f 5, 6, 7 and 9 in Schedule A and in other respects confirmed 
, The appellant will be allowed the costs of the appeal 
We do not interfere with the award of costs in the Courts below 
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[ 178 ] ORIGINAL CIVIL 
Before Mr. Justice Suhramania Ayyqr. 


Kuppubami Naidu, Plaintiff v Smith and Company, Defendants * 
[25th October, 1895 ] 

Buildififf Contract — Breach — Fouler of re-entrv — Certificate of architect, hoiv far 
conclusive 

By a huilding contract entered into between plaintiff and defendants, it w^s 
agreed that plaintiff should erect certain premises on behalf of the defendants 
at the rates specified in the hill of quantities annexed The agreement provid- 
ed that defendants should pay the plaintiff at the rate of 90 per cent upon the 
value of work executed and materials laid down a 9 certified by the architect, 
and that should defendants make default in so doing for a period beyond 
fourteen days after the amount thereof should have been certified, plaintiff 
should he at liberty to suspend the works and require payment of all works 
executed and materials laid down The agreement further provided that, if 
the contractor should suspend or delay the performance of his part of the 
contract, the defendants might through their architect give notice requiring 
the works to he proceeded with and in case of default on the part of the 
contractor fpr a period of twenty-eight days might enter upon and lake 
possession of the premises It was further provided that tfie decision of the 
architect with respect to the amount, state, and condition of the works actually 
ex^uted or in respect to any questions that may arise shall be final During 
the Continuance of the works disputes aros| as to the amount due to the 
plaintiff although certified by the architect as agieed which the defendants did 
not pay, and in consequence plaintiff refused to continue the work Whereupon 
defendants after giving due notice entered upon the premises TMaintiff sued 
for damages in consequence of the defendants having taken possession and 
for the balai^ce due on the accounts 

Held, (i) that the defendants committed a breach of the contract by refusing 
to pay the full amount due under the architect’s certific.Tte, 
t (2) that the plaintiff having thereupon rescinded the contract which he was 
not, entitled to do, the defendants were entitled after due notice to enter and 
Ukc possession, 

(3) that in the absence of proof of collusion between the architect and the 
1 plaintiff, the defendants were houritl ' by the architect’s certificate as to the 
' atnouiit due to the plaintiff. 

THE plaintiff agreed tcTbuikl for the defendants certain premises under 
IX Writteti contract, dated 21st August 1893, whereby William Norman 

* Civil Suit 127 of 1894 
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fg^ Pogson was appointed architect. The following portions ot the said' (xm* 
Qct. 25» material: — , . • ^ 

— . Paragraph 18. “ If the contractor shall suspend or delay the 

Origx- performance of his part of this contract, Messrs. W: E. Smith and Ck>m*^ 
Wal pany by and through their architect may give to the contractor notice 
Civil, requiring the works to be proceeded with, and in case of default on the part 

of the contractor for a period of twenty-eight days, it shall be lawful for 

laif.iM. Messrs. W. F. Smith and Company by their architect to enter upon and 
take possession of the works. 

Paragraph 14. “ When the value of the works executed and materials 

laid down upon the site for use in executing the works and not included in 
any other former certificates shall, from time to time, amount to the sum 
of Rs. 3,000 (but not exceed Rs. 6,000 per mensem) at thfe architect's rea- 
sonable discretion, the contractor ^hall receive payment at the rate of 
ninety per cent, upon such value certified for by the architect. 

Paragraph 16. ‘‘ If Messrs. W. E. Smith and Company shall make 

default in paying any moneys to which the contractor may become 
entitled for a period beyond fourteen days after the amount thereof 
shall have been certified, the contractor shall be at liberty to suspend the 
works and to require payment for all works executed and all material^ 
laid down on the site and for any loss which he may sustain upon any 
goods or materials purchased for the works, and in such case the 
contractor shall not be bound to proceed further with the works contracted 
for. The contractor shall be entitled to such interest and at such rate as 
the architect shall certify upon all moneys payable to him payments of 
which have been unduly delayed. 

Paragraph 17. “ The decision of the said William Norman Pogson 

with respect to the amount state and condition of the works aoti^y 
executed, or in respect to any and every question that may arise concerning 
the construction of the present contract or the ^aid plans or drawing spe- 
cification, bill of quantities for or in any wise relating thereto shall be 
final and binding and without any appeal whatever." 

The work appears to have been in progress from October 1898 to 
May 1894 when the plaintiff stopped building. In February 1894, certain 
iron columns for the building works arrived in Madras, and at the 
instance of Mr. Pogson the defendants advanced Rs. 1,000 to enable 
plaintiff to pay for them, and it was agreed that the amount so advanced 
should be adjusted at the time of the next certificate, although there was 
a dispute [ 180 ] with regard to the mode in which the adjustment was to 
be made. The next certificate for Rs. 6,840 was granted on the 4th 
April 1894, and was presented to defendants who paid on the 6th April 
Rs. 200, and on the 7th April Rs. 8,600; but further payments were post- 
poned pending the receipt of some information from the architect, who 
furnished an account showing that, after deducting Rs. 10,226 already 
received by the plaintiff up to 4th' April including the Rs. 1,000 paid on 
16th February for the iron columns, the balance due to plaintiff was 
Rs. 7,082-8-0. With regard to further payment on this certificate, disputes 
arose and eventually on 14th April defendants paid the plaintiff a 
further sum of Rs. 2,140, making up the total payments on this certificate 
to Rs. 5,840 out of Rs. 6,840, the total amoufit due under the certificate 
less ten per cent, provided by the contract. The deficiency of Rs. 1,0W 
seems to have arisen from the fact that, the defendants deducted this 
amount from the money <Jue uLder this certificate, while the plaintiff 
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JUDGMENT. 

The plaintii! Goopooawamy Naidu sue^ the defendants Messrs. Smith 
and Company for the sum of Bs. 21,984>13-4 [ 181 ] said to be due to him 
ID consequence of their having broken the contract entered into by him 
with them on the 23rd August 1893, with reference to the construction of 
their new premises on which he had been working from October 1893 till 
May 1894 when he stopped building The defendants deny the breach 
alleged and their liability to pay the amount claimed The main ques- 
tions for determination are (1) Did the defendants break the contract? (2) 
What amount if any are they bound to pay? These questions involve 
the decision of certain subsidiary points which will be dealt with in their 
proper place under the respective heads. Now as to the first question the 
facts, so far as they are material to it, appear so clearly m the written 
communications, which passed from time to time between the parties and 
between one or other of them, and Mr. Pogson appointed as the architect 
of the building that for a clear comprehension of them I need scarcely do 
ma^e than set out the correspondence quoting the words of the particular 
communications when necessary and add my own observations as to the 
two or three circumstances about which there is some dispute. 

It is sufficient to begin with what occurred since February 1894. In 
that month, ceitain iron columns which had been ordered by the plaintiff 
arrived at Madras. Though according to the contract the defendants w^ere 
not bound to pay the plaintiff any money except for work actually execut- 
ed or materials laid down upon the site of the building and certified to by 
the architect, yet, at the instance of Mr. Pogson, the defendants advanced 
to the plaintiff on the 16th February Rs. 1,000 to enable him to pay for 
the Said columns. That the amount was to be adjusted at the time of the 
next certifioate is admitted by both parties, although there is a dispute as 
to the particular mode in •which the adjustment was to be made. On 
behalf the plaintiff it is sought to be established that Mr. Pogson was 
to give credit for the Said amount and give a certificate for the balance, 
^vrhtmt on behalf of the defendants it i% urged that the understanding was 


alleged as the Court found, that credit had already been given to defend- 
ants for this Rs. 1,000 by the architect when giving his previous certi- 
ficate. Further correspondence ensued in which the .irchitect tried to 
convince the defendants of their mistake but without effect; and on the 
2lSt May the plaintiff gave notice to the defendants that he suspended 
work and asked for the settlement of all his accounts within ten days. On 
the diet May plaintiff wrote insisting on payment of the amount of the 
certificate in full, and defendants wrote to the architect asking him to tell 
the plaintiff that they would pay him Rs 1,000 less 10 per cent On the 
Ist June plaintiff wrote to the architect that he wanted to be paid the full 
amount as per bill of works. On the 5th June the defendants wrote to the 
plaintiff that if he delayed in proceeding with the work for twenty-eight 
days they will take possesion of the premises and proceed to complete the 
work. On the 6th July the defendants offered through the architect to 
pay the plaintiff Rs. 2,500 on condition he resumed work at once On 
the 9th July plaintiff replied saying that the matter was in the hands of 
his solicitor On the 10th July, defendants took possession of the 
premises. 

Mr. J. H. M. Ryan and Mr F. H Bahewell, for plaintiff 

Mr. K. Brown and Mr R. F. Grant, for defendants 
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The next certificate previously spoken of was granted on the 4th April 
1894, Exhibit C, and was presented by the plaintiff to the defendant, wl\o 
paid him on the 6th, Its. 200 and on the 7th, Bs. 8,500. They appear to 
have postponed further payment pending the recieipt of some informa- 
tion for which they had applied to Mr. Pogson. He says that he 
sent them Exhibit DD which is headed “ items of works comprising 
the third instalment of payment ” and which shows that, after deducting 
Rs. 10,226 received by the plaintiff up to the 4th April including the 
Rs. 1 ,000 paid on the 16th February for the iron columns, the balance due 
to him was Rs. 7,082-8-0. The defendants say that Exhibit DD never 
reached them, but it heems to me they are wrong in saying so. I tliink that 
this is the enclosure referred to in Exhibit CC written by the defendants to 
Mr. Pogson on the 9th April and which rims “ with reference to the 
“ enclosure and at the request of Mr. Cormac (the clerk of the works 
'' appointed by the defendants) we have to return the certificate and to 
“ ask that you will be so good ns to alter the amount to Rs. 5,885.’' For 
the^e figures appeared to have been arrived at by deducting from 
Rs. 7,082-8-0, the sum of Rs. 1,000 and the 10 per cent, (a deduction pro- 
vided for under paragi’aph 18 of the contract) on the balance Rs. 6,082-H-0. 
The exact sum would be Rs. 5,874-8-0 instead of Rs. 5,885. What the 
small difference of Rs. 10-8-0 consisted of does not appear, but the 
language of Exhibit CC clearly points to the enclosure being different 
from the certificate which the defendants wanted to be modified. How- 
ever this may be on the very next day Mr. Pogson addressed the defend*^ 
ant Exhibit EE which ought to be quoted. He Writes “ I measured up 
the works and send you the bill of quantities. Exhibit FF). . [183] The 
present value of the works is Rs. 19,491 accordingly the certificate. J 
“ granted for Rs. 7,600 is quite reasonable and fair. I trust, under these 
“ circumstances, you will pay the amount certified for. I went over i)he 
“ amount with Mr. Cormac here yesterday and this mm-nlng ray measure^ 
“ ments show that my certificate valuation is below the value.” lOn the 
14th April the defendants paid the plaintiff Rs. 2,140, which brought 
up the total payment to Rs. 5,840. On the same day they wrote to 
Mr. Pogson ” we have paid to Mr. CoopookWainy as per your certificate 
” We have done this under protest ther^ bdng several items in' the 
“bill (PF) that will have to be adjusted on your return tb Madrafi>V 
In making the statement ** we have paid Coopooswamy as. per your 
certificate,” the defendants seem to have ignored the fact thait Mr. PettSon 


that they themselves should deduct tke amount when payment on account 
of the next certificate is made. Oral evidence has been adduced m sup- 
port of these respective contentions. But I am not inclined to accept eijbher 
version. My opinion is that at the time the advance wa& made neither 
party thought it necessary to define that in adjusting the amount the pro- 
cedure was to be the one [182] or the other. And considering that thi^ 
adjustment was to take place without much delay, it is hardly likely that 
the parties felt any necessity for being so precise in the matter as they ore 
now anxious to make out. If any distinct arrangement was entered into 
about the money, some writing would have passed stating the exact 
understanding which would not have been left to depend upon mere 
memory. I believe there was no definite agreement in the matter, a view 
which is confirmed by Mr, Pogson’s letter of the 15th February, wherein 
he asks the defendants to pay the amount on account as wdl as by Exhibit 
41, the plaintiff’s receipt for it dated the 16th, in wliich the payment is 
endorsed in similar terms. 
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had already included the Rp 1,000 paid in February in the Rb. 10,226 for 
which he gave credit to the defendants in arriving at the balance in 
Exhibits HD and FP, and to have thought that they were entitled to 
treat that amount as a payment towards the amount of Exhibit C For 
otherwise the defendants would have had to pay the plaintiff Rs 6,640, 
i.e., the amount of the certificate leas 10 per cent The plaintiff, however, 
was not satisfied and he wrote to the defendants on the 2lBt April com- 
plaining that he had not received full payment (Exhibit D) The 
defendants’ reply to this dated the same day runs. " In reply to your 
“ docket we consider the amount of Mr. Pogson’s certificate has been fully 
'' paid. As regards the Rs. 1,000 advanced you for iron work, Mr. Pogson 
at the time said it was to be deducted from your next bill, this we have 
done; until Mr. Pogson 'S return we can do nothing in the matter.” On 
the 28th April the plaintiff wrote to Mr. Pogson that he had received only 
Rs 5,840, and asked him to give a fresh certificate to enable him/ to get 
full amount for works done up to that date. In forwarding the said 
letter, Mr Pogson wrote on the same day to the defendants thus ” I 
herewith enclose a letter from your contractor, wherein he says that he 
has only received part of the payment of my certificate, I cannot 
understand this, for on the 21st instant you write to me and say that 
” you have paid him the full amount of Rs 6,700 (? 7,600) less of course 
10 per cent as per agreement I think there must be some misunder- 
” standing, so kindly explain ” The defendants do not appear to have 
answered Mr Pogson at once. They however raote to him on the 14th 
[IM] May (Exhibit JJ) wherein after taking oojection lo several items 
mentioned in the bill of works conclude with the observation that they 
had deducted out of the amount of the certificate Rs 1,000 advanced 
for the iron work. On the 7th May, Mr. Pogson replied by Exhibit 
KK, in which he enters into an explanation as to the items objected 
to by the defendants, which it is unnecessary to repeat But his observa- 
tions as to the Rs. 1,000 ought to be quoted. He sayS " In regard 
” to the Rs 1,000 advance for iron works, the figure your clerk gave me 
” from your ledger was Rs 10,226, which included this advance In 
” consideration that I granted only Rs 7,600, in lieu of the actual amount 
” of Rs. 9,265-9-11. I fail to see why you should dispute my certificate 
” at all. The contractor complained bitterly, because I would not grant 
” him the full amount of Rs. 9,265-9-11 and says it is impossible for 
” him to advance the works unless his dues are paid m whole, however 1 
” refused to listen to his pleadings. You may fully depend upon me that 1 
” will not be too lenient in granting him excess payment as I fully know 
” and feel that I am responsible for all money spent. On the other hand, 
” I must aSk you to remember the terms of the agreement, wherein, it 
” says that the architect shall decide the amount due to the contractor 
” and that his decision shall be final and binding and without appeal 
” See clause 17 The keeping back of the payments on certificate beyond 
” fourteen days exposes you to the contractor's enforcing Clause 16 and 
” breaking the agreement, and this is what I seriously wish to avoid.” 
But the explanation had no immediate effect upon the defendants, and the 
plaintiff on the 21 at May gave notice to the defendants that he suspended 
work and asked for a settlement of all his accounts within ten days 
(Exhibit G). On the next dtfy Messrs. Barclay, Morgan and Orr replied 
on behalf of the defendants stating that the latter had committed no de- 
fault (for which a reason is assigned by the solicitors which I shall consi- 
der later on) and calling upon the plaintiff to proceed with the works at 
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1895 once, and on his failing to do so, that will be treated as a breach of 4^8 
Oct. 2^# agreement and the contract pui| an end to. . On the 81st May, the plaintiff 

L.. answered by Exhibit J, wherein he insisted upon cpmplianoe with his- 

Origi- previous demand. The defendants relented and wrote to Pogspn 
NAL asking him to tell the plaintiff that they would pay him Rs. 1,000 less 10 
Civil. P®^ would call on them (Exhibit K). But the plaintiff on the 

* Ist June wrote to Mr. [188] Pogson that he wanted to be paid the full 

19 M* 178. amount as per bill of works FP. On the 5th June the defendants wrote 
to the plaintiff that, if he delayed in proceeding with the vork for 28 days, 
they will take possession of the premises and proceed to complete the 
work. The plaintiff, however, took no notice of the communication. On 
the 6th July the defendants offered through Mr. Pogson to pay the plaintiff 
Rs. 2,500 on condition he resumed work at once. On the 9th July, the 
plaintiff replied to say that the matter was in the hands of his solicitors 
Messrs. Branson and Bran^n (Exhibit P). This was sent by Mr. 
Pogson to the defendants on the 11th, and they took possession on the 
12th. 

Having thus stated, though at some length, nearly all that appears to 
me to be necessary for the proper understanding of the question under 
consideration, I shall now proceed to deal with the points at issue. 

Now the plaintiff’s contention is that the defendants broke the 
contract by withholding payment of the Rs. 1,000 required to make up 
the Rs. 6,840 due to him under the certificate (Exhibit C) less 10 per 
cent, and secondly by taWng possession of the premises on the 12th July 
and proceeding with the work. I shall first take up the former contention. 
The answer of the defendants to this is that, according to the proper 
construction of the 14th paragraph of the contract, the plaintiff was not 
entitled to claim in any one month payment of more than R^. 5,400, f.a., 
Rs. 6,000 less 10 per cent. The portion of the said paragraph material 
for the present purpose runs, “ when the value of the works executed and 
** materials laid" down upon the site for use in executing the, works and not 
'' included in any other former certificate shall, from time to time, 
‘‘ amount to the sum of Rs. 3,000, but not exceed R&, 6,000 per mensem 
“ at the architect’s reasonable discretion, the contractor shall receive pay- 
“ ment at the rate of 90 per cent, upon such value certified by the architect 
until the value of the works actually executed shall amount to 50 per cent, 
of the full amount of the contract.” The manifest and immediate object 
of the clause is to point out how the architect should, in granting 
certificates during the progress of the building, distribute the value of the 
work done or materials laid down upon the site over the period that may 
elapse between the commencement of the work and the time wjien 
the value of the works actually executed comes up to 50 per cent, 
of the full amount of the contract, as is unquestionably shown by 
[186] the existence in the clause of the term ” per.” That the above is 
the porrect interpretation of the term will appear from the judgment of 
Lord Selbome in Pryee v. Monmouthshire Canal and Railway Coin- 
panics (1) where in construing the words ” per ton per mile not exceeding,” 
the following passage occurs: ” And I agree with Lord Justice James that 
” the Latin preposition * per,’ as it is adopted into our popular language 
” and as it is, here ufeed, properly and prim^ily signifies the distribution 
” of the charge over the whole aggregate weight of goods for the whole 

^ (i) L.R, 4 App. Cases, 216. - 
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** aggregate distance that they are conveyed tons and miles being mention- IfllHlj 
'* ed only as common measures of weight and distance convenient for the OcT, 

** measurements which this maximum scale would necessanly require.*' , n - 
And it IS hardly necessary to say that the term has the same meaning 
when it is UBed» as it here is, with reference to a word denoting time, as 
it has when it governs words indicating quantity or distance as it did in Civil. 

the case above referred to. 

To illustrate my meaning, suppose the plaintiff had laid down upon 19M. I7i« 
the premises, in the very first month he commenced to work, materials of 
the viUue of Bs 12,000. The architect would have had to distribute the 
amount over that and the next month, and give to the plaintiff, if he 
applied for it, one certificate for half the amount in the former and another 
fox’ the remainder in the latter month But suppose the plaintiff had 
chosen to wait and asked at the end of the two months one certificate 
for the whole amount, could the architect have refused to comply with the 
request? On the face of the clause in question, I fail to see anything to 
prevent the grant of such a certificate. And considering that, by multi- 
plying the maximum mentioned in the clause by the number of months 
wliich have expired since the commencement of the work, the defend- 
ants could asceitain the possible limit of their liability to the contractor, 

I do not see what reasons there are for thinking that they were not ex- 
pected to be ready to meet such liability If, however, the intention was 
as alleged on behalf of the defendants that whatever the amount of a 
certificate or certificates granted in accordance with the rules laid down 
for the architect’s guidance may be, the defendants had not to pay more 
than a certain amount in any one month, why was that not stated in 
plain and unambiguous language? A few words such as [187] " pro- 
vided Messrs Smith and Company shall not be liable to pay in any one 
month a sum exceeding ” would have aptly conveyed the alleged inten- 
tion. But why instead of that simple course, this round-about and to 
my mind almost unintelligible way of expressing the alleged intention was 
adopted, I find it difficult to understand It is quite true that the 
direction to the architect to distribute the amounts to be certified in the 
manner prescribed would, in some measures, affect the amounts to be 
paid until the 50 per cent limit is reached. But that would be only as 
an indirect result of the provisions which were inserted for a different 
purpose The construction suggested on behalf of the defendants makes 
what would thus be consequential and secondary the primary object and 
involves a serious modification of the sense of the clause according to its 
ordinary and grammatical interpretation Moreover the conduct of the 
defendants themselves shows that the construction suggested on their 
behalf is an afterthought During the cross examination of the plaintiff 
the learned Senior Council for the defendants wanted to be allowed to 
prpve by oral evidence that the words “ but not exceed Rs 6,000 " in 
the paragraph in question were inserted for the express purpose now 
alleged. If this were a fact one would expect that the defendants would 
have taken the present objection the moment the certificate (Exhibit C) 
wad presented for payment. But singularly enough in none of the letter$ 
to the plaintiff or to Mr Pogson is there a word about it. It was left 
for their solicitors to make the discovery for the construction in question 
is first suggested in their letter to the plaintiff, dated the 22nd May 1894. 

Exhibit H, already referred to. I have therefore no hesitation in holding 
that the defendants’ contention is unsustainable, and that in refusing 
to pay for inore than fourteen dayg allo>v^d by the contrapt 
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im Rs. 1,000 due to the plaintiff under Exhibit C even after it waa pointed 
Oct. I^ogson that the advance for the iron columns had been include 

! * ed in Rs. 10,226 for which he had given the defendants credit in framing 

Orkji- certificate, they broke one of the terms of the contract. 

The second point is whether there was a further breach of contract 
Civil, on the part of the defendants in their having entered into possession in 
— the middle of July for the purpose of taking steps to complete the works, 
It M. its which had been at a standstill since 22nd May. The contention of the 
plaintiff is that in consequence of the fl88] defendants’ failure to pay 
the Rs. 1,000 he suspended the work, but temporarily under paragrapn 
16 of the contract and that the defendants’ interference during the period 
of suspension was not lawful. The contention on the other side is that 
the suspension was not merely temporaiy that there was a complete 
cessation of work and recission of the contact and that their taking pos- 
session was lawful I agree with the defendants on grounds which I shall 
now consider seriatim. 

In the first place I am of opinion that the plaintiff did not merely 
suspend the work for a time, but that he, in consequence of the defend- 
ants’ default, rescinded the contract as he was empowered to do under 
the paragraph referred to, which after providing that the plaintiff may 
suspend the work and demand payment of moneys due to him adds ** and 
in such case the contractor shall not be bound to proceed further with 
the works.” That the plaintiff did enforce this clause is clear from 
Exhibit G, wherein on the 2l8t May he wrote to the defendants “ I beg 
” you will take notice that I have suspended all works connected with 
” your new building as you have failed to fulfil several considerations 
” written in the agreement,- dated 2l8t August 1893, and I am also 
” afraid to continue the work further as you have more than once in- 
” terfered with me against the agreement, and I therefore beg you will 
“be pleased to settle all my accounts connected with the above work 
“ within ten days from this day, after which I am not responsible for 
** the loss or damage sustained by your property in the new premises.** 
Even if I were in error in inferring from the said letter that the plaintiff 
intended to enforce the clause of paragraph 16 quoted above, it seems, 
to me that the letter coupled with his subsequent conduct brings the 
case wdthin the latter part of the rule laid down in Mersey Steel and 
Iron Company v. Naylor Benzon and Co, (1) where Lord Selboume states 
it thus “ according to the authorities, and according to sound reason 
“ and principle the parties might have so conducted themselves as to 
“ release each other from the contract and that one party might have so 
" conducted himself as to leave it at the option of the other party to relieve 
” himself from a further performance of the contract.” Admittedly sub- 
sequent ” to the date of G the plaintiff was requested several times to 
go on [ 139 ] with the work; but he persistently refused to comply with the 
” demand. The fair inference to be drawn from it is that he treated the 
contract as at an end in consequence of the default of the defendants, 
who though, of course, liable to pay him according to the contract what 
was still then due to him, were, however, thereby released from liability 
to future performance. Another ground on which the resumption of 
possession is jnstified is that the defendants being dissatisfied with the sus- 
pension of the work gave the plaintiff under paragraph 18 Of the contract 
notice (Exhibit N) on the 5th June calling upon him to go on with the 


(i) L.R. 9 ^PP- Cases, 434 , 
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work and as the plaintiff did nothing for more than the 28th days specified |0t5 
’in the paragraph, the defendants had every right to enter iilto possession Qcx 25 

which they accordingly did These facts are admitted and the provisions 

relied upon in my opinion entirely support the defendants’ contention. OtttGl- 
8hould it however be thought that paragraph 16 of the contract must be " 

read independently of 13 and that the provisions of the latter are inappli- ClVlL 

cable to suspension under the former, even then, it cannot, 1 think, be ’ 

rightly argued that the plaintiff was entitled to stop the work as long as ^ ITS, 

he pleased, simply because paragraph 16 specifies no time durmg which 
such suspension may last For “ the fact that time is not specified or not 
so specified as to be of the essence of the contract does not affect the 
" general right of either party to require completion on the other part 
within reasonable time and give notice of his intention to rescind the 
contract if the default is continued ” Pollock on Contracts, 6th edition, 

408 , Oreen v Sevin (1) Moreover it having been held that the Court may 
infer from the nature of a contract, even though no time be specified for 
its completion, that time was intended to be of its essence to this extent, 
that the contracting party is bound to use the utmost diligence to perform 
his part of the contract, Macbrayde v Weekes (2) having regard to the 
fact that any delay in cases like the present would prove detrimental to 
the building owner and taking also into consideration that in cases falling 
within paragraph 13, delay for more than four weeks after notice is 
expressly made improper, I think the refusal by the plaintiff to go on 
with the work from 22nd May to the middle of July was, according to the 
authorities, such as to entitle the [ 190 ] defendants to rescind the contract 
and enter into possession I accordingly hold that there was no breach of 
contract on the part of the defendants in having done so 

The next question is as to the amount to which the plaintiff is entitled. 

The claim for Rs 12,000 stated to be the damages due to the plaintiff 
in consequence of the defendants having taken possession in July fads, 
as I have arrived at the conclusion, that the resumption of possession 
was rightful. 

The remainmg question is what is the amount due to the plaintiff by 
the defendants on account of their failure to pay the Hs. 1,000, the balance 
due under the certificate (Exhibit C) and the consequent breach of con- 
tract. The plaintiff’s right in this respect is clearly defined in paragraph 
16 of the contract itself, which entitles him only *' to payment for all 
works executed and for all materials laid down on the site and for any 
loss which he may sustain upon any goods or materials purchased for 
the works.*’ These explicit provisions, however, have, for some reason 
or other, not been attended to in framing the plaint, the schedule to which 
does not state the value of work done or the materials laid down upon the 
site or loss sustained, but instead gives the prices of materials alleged 
to have been purchased and details of other expenses said to have been 
incurred by the plaintiff in connection with the building in general And 
nearly half the time taken up by the trial was spent in investigating the 
question of the truth and correctness of the statements in the said 
Bohedule. In thus departmg from the plain directions of the contract the 
plaintiff has followed an entirely erroneous course and consequently I 
refrain from discuBsing the evidence adduced with respect to this part of 
the case. 1 would only obfierve that, even if I were of opmion that the 
claim thus made by the plaintiff were regular, I should hesitate very much^ 

(i) L. R. 13 Ch. D. 599 ( 2 ) 22 Beav 533- 
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IMS allow it without considerable reductions, since the oital evidence in 
Oct 25 which is chiefly that of the plaintiff, has to be received with 

* * great caution as his cross examination clearly shows, and since the 

OftIGi* accounts (Exhibit 2 series) produced to corroborate the oral testimony 
NAL appear to be books not kept in the usual course of business, but prepared 
QyjL in view to this litigation. (His Lordship, after discussing the evidence 
* for plaintiff, as to the amount due and declining to act upon it* continued 
If M< 11*4 »8 follows):— 

. .mu now pass to consider that of Mr. Stephens, called on behalf 
of the defendants. I am unable to accept this either, except as to the 
items appearing at the end of Exhibit 44, and amounting to Rs. 2,960-12-7, 
the correctness of which I see no reason to question. In coming to this 
conclusion, I am not to be understood as in any way doubting" Mr. 
Stephens* veracity; for he appeared to me to be a disinterested and 
straightforward witness. But as observed by Denman, J., in Stevenson 
V. Watson (1), “ it frequently happens that there will be skilled architects 
“ called on one side and on the other, who very often honestly differ as 
** to the proper mode of measuring up and disagree to the extent of 
“ hundreds of pounds as to what is owing under a bill of quantities.** fur- 
ther the evidence of architects as to valuation is in truth expert testimony, 
which the Court has little means of testing except perhaps where the 
conduct of the parties interested furnishes some sort of guide to forming 
an opinion in the matter as, I think, is the case in the present instance. 
Testing it in this way, though Mr. Stephens’ measurements appear to be 
very accurate, his rates I conclude, are lower than they should be. For, 
if, as Mr, Stephens thinks, that up to the 10 April the work executed and 
materials laid down upon the site amounted to only about Rs. 13,600 in 
round numbers it is scarcely likely that the defendants who, from the 
correspondence produced in this case, appeared to have exercised great 
watchfulness over the works, notwithstanding the employment by them of 
Mr. Pogson and a competent clerk of the works Mr. Cormac, lately an 
Assistant Enpneer in the Public Works Department, would not only have 
paid the plaintiff over Rs, 15,000, but also consented to give him the 
further sum of Rs. 2,500, which they offered through Mr. Pogson on the 
6th July (Exhibit O). 

It remains for me to deal with Exhibit FF, dated the 10th April, sub- 
mitted by Mr. Pogson in his capacity of architect under the contract to 
the defendants in consequence of the objections taken by them to Exhibit 
DD and the certificate (Exhibit G) and which (FF) was clearly intended to 
be a decision (see Exhibit KK) under paragraph XVII of the contract, 
whereby the architect’s decision “ with respect to the amount, state 
and condition of the works actually executed or in respect to any and 
" every question that may arise concerning the construction of the [ 192 ] 
** present contract or the said plans or drawing specification bill of quanti- 
“ ties for or in anywise relating thereto shall be final and binding and 
“ without Any appeal.” The defendants impeach this valuation on the 
ground of collusion between Mr. Pogson and the plaintiff. The only alle- 
gation made in support of the plea of collusion is that there was, un- 
Imowin to the defendants, a contract between Mr. Pogscm and the plaintiff, 
that the latter was to pay the former 2| per cent, on the estimated^ valtjie 
of the buildings for his services as a quantity surveyor and thiat such 
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contract gave Mr Pogflon an mtercBt which rendered him incompetent 
to give a binding decision. On behalf of the plamtiflF the existence of 
the alleged agreement is denied. But assuming for argument that there 
was such an agreement, I fail to see how it was likely to render Mr. 
Pogson partial to the plaintiif as against the defendants who were under 
a contract to pay Mr Pogson at the rate of 5 per cent. On the contrary, 
I should think the alleged agreement would only go to reduce somewhat 
the “ unindifferency " (as it was called in Rangei v Great Western Rail- 
way Company (1), that Mr. Pogson would otlieiwise, upon the defendants’ 
theory, have shown to them Be this as it may, tlie point is whether, 
supposing that Mr. Pogson acquired in consequence of the alleged con- 
tract an interest as stated, it afiects the validity of his decision as Con- 
tended on behalf of the defendants In this connection their counsel, 
during the argument, treated Mr Pogson as if he were an arbitrator The 
authorities on this point are not however very decisive as will be seen from 
a few to which I shall refer In Scott v Cor^wratton of Liverpool (2) 
Lord Chelmsford, L G., observes — “ But where the contract provides for 
“ the determination of the claims and liabilities themselves of the con- 
“ tractor by the judgment of some particular person this would be in- 
“ correctly called a provision for submission to arbitration as no dispute 
“ can exist in such a case as everything being dependent upon the decision 
** of the individual named and till he has spoken no rights can anse which 
*' can be enforced either at law or in equity.” 


Oct. 25 . 


Origi- 

nal 

Civil. 

19 M 178. 


In Wadsworth v. Smith (3) Oockburn, C. J., says ” I am of opinion 
” that in Section 17 by ' an agreement or submission or aibitration by 
” consent ’ is meant an agreement by which it is intended by the parties 
” that the matter shall be submitted to a judicial enquiry [ 183 ] before a 
” person chosen between them instead of being left to the ordmary pro- 
” ceedings of a Court of law and not merely left to the uncontrolled and 
'* off-hand decision of some architect or surveyor to be appointed by one 
” of the parties only. Here the clause in question gives tho defendant 
” power to put an end to the agreement if there is unreasonable delay 
” or unsatisfactory conduct on the part of the plaintiff, such delay or 
unsatisfactory conduct to be ascertained and decided in writing by 
” Messrs. Scargill and Clarke, the defendants' architects, for the time 
” h^uig against whose decision there shall be no appeal I am by no 
” means disposed to say that this amounts to a submission to aibitration, 
” although it is certainly wider and different from many of the ordmary 
” clauses as to the certificates of architects which have occurred in cases 
” under building contracts and which have been determined to be binding 
” on the builder and not to be clauses of arbitration.” Blackburn, J , 
remarks ” where by an agieement the right of one of the parties to have 
*' or do a particular thing is made to depend upon the determination of a 
” third person that is not a submission to arbitration nor is tlie deteimina- 
” tion an award, but where there is an agreement that any dispute about a 
” pai^icular thing shall be enquired of and determined by a person named 
'* that may amount to a submission to arbitration and the determination 
” though m the form of a certificate be an awaid.” Hannen, J., saya ” I 
" think thi» is not an agreement or submission to arbitration. The clause 
” m question seems to me no more than an extension of the ordinary clause 
” in building contracts, tlfat the certificate of the architect shall be conolu- 


(i) 5 H. L. C. 88 


(2) 3 De G. & J 368. 


(3) LR 6 QB. 336. 



IMS ^ ^otk done and the mode of doing it.” Perhaps the state- 

OcT ^5 favourable to the contention put forward on behalf of the defend- 

* ’ ants is a dictum of Denman, J., in Stevenson v. Watson ( 1 ) already referred 

OriGI- wherein the architect’s duties are stated to be “ very analogous to the 
NAL duties of an arbitrator;” but this is qualified by the statement ” I do not 
Civil, intend to hold that he is to all ” intents and purposes an arbitrator.” 

* But supposing that the being interested is necessarily a disqualification in 

tf M<^ 178 arbitrators in the strict legal sense a question on which I express no 
opinion — it does not follow that the same is true with reference to per- 
sons occupying th^ position which Mr. Pogson occupied here. In sup- 
port of this view it is sufficient to refer to the observations of Baron 
[ 19 i] Bramwell in Ellis v. Hooper ( 2 ) in which a dispute having arisen as 
to the result of a horse race, the stewards (who by the rules of the course 
were to be arbiters of all disputes) decided against a ^ horse against which 
one of them had made a bet, it was held that the decision of the stewards 
was not invalid on the ground of one of them being an interested arbit- 
rator. Baron Bramwell said “ the question put by my brother Watson 
” in the course of the argument seems to be decisive, viz,, is there 
“ any implied condition that the appointed arbitrators or judges shall be 
” without power if one of them becomes interested in the event of the race? 
” If none exist, then, is there any general proposition of law that whenever 
” a dispute referred to one or several persons, his or their power shall 
” cease if any of them becomes interested in the event. I know of no 
” such rule. When the parties agree to refer a matter they may, if they 
” please, insert a condition to that effect; but if they do not why should 
” we make such a condition for them?” {Ellis v. Hooper, (2). And these 
observations were referred to with approval by Muttusami Ayyar, J., in 
The Secretary of State for India v. Arathoon (8). Since, in the contract 
here, there is no condition that Mr. Pogson should not be interested, the 
agreement set up cannot take away his power to act or in any way render 
his decision not binding. Though such is the conclusion at which I have 
arrived with reference to the legal aspect of the question, I wish to add 


that in point of fact no such agreement has been proved. It is quite true 
that Mr. Pogson says he is entitled to receive, in addition to what he gets 
from the defendants, 2J per cent, from the plaintiff, in consideration of the 
latter making use of the bill of quantities prepared by him (Mr. Pogson). 
He however does not base his right to this remuneration on any express 
promise by the plaintiff, but in an indefinite way refers it to a usage pre- 
vailing in England which. Mr. Pogson thinks, has been adopted in Mad- 
ras also. The usage relied on (upheld by Mathew and A. L. Smith, JJ., 
in North v. Basset ( 4 ) and the contract implied in consequence of it are 
” that the builder pays the quantity surveyor and puts the amount of the 
” fees upon the amount of his tender. First of all the building owner agrees 
to hand over the money for the quantity surveyor’s fees to the builder 
” and the builder agrees to hold it for the quantity surveyor and the latter 
” aOTees that [ 198 ] he shall hold it.” In the present case there is 
really no evidence to show that the above usage has been imported into 
and prevails in this city and as to whether the plaintiff’s tender contained 
any reference to the 2| per cent, in question, there is an irreconcilable 
conflict of evidence which makes it difficult to determine what the truth 
is. But even assuming that the usage and the tender in accordance with 


(i) L. R. 4 C.P.D. (i6i). 
( 3 ) 5 M. 173, (i8i). 


(2) 3 H. and No. 767. 

(4) I Q. B. D. (1892) 336. 
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it have been made out, I fail to see how they hlep the defendants. For, 
as pointed out in the oase cited, the contract to be implied from those facts 
is a tripartite contract wliich brings all the parties — the builder, the 
building owner and the surveyor together and to which consequently 
defendants would necessarily be parties; but not, as alleged here, an 
arrangement entered into behind the back and without the knowledge of 
the building owner. The charge of collusion therefore fails, and Exhibit 
F F must be held to be binding upon the defendants, subject to an 
unimportant modification with reference to the item of Ks 626, which 
includes a sum allowed for stained glass admittedly not delivered upon 
the premises a modification that is permissible, since the architect’s certi- 
ficate can be attacked not only for fraud but for evident mistake also 
(HennesBy v. Mettger (1) ). 

Even if my view as to the conclusive character of Exhibit F F be 
wrong, I am inclined to hold that the amount therein mentioned repre- 
sents the cost of the work done and materials delivered at the site more 
correctly than either the subsequent valuation of Mr. Pogson or that of 
Mr. Stephens and Exhibit B prepared by the plaintiff about the time of 
Exhibit F F and checked by Mr. Cormac, goes to confirm my view, be- 
cause, even after making allowance for one or two items not checked by 
Mr Cormac, there is not much difference between the amount of Exhibit B 
and that of Exhibit F F No doubt Mr. Cormac did not take any accurate 
measurements when he checked the amount, but considering his long expe- 
rience as an Engineer of some standing and the zeal which he appears to 
have throughout displayed in the interest of his employers, I am inclined 
to think that the figures in Exhibit B, as altered by Mr. Cormac, substanti- 
ally corroborate those in Exhibit F F which, accordingly, I adopt subject 
to the disallowance on account of the stained glass, not supplied, of Es 
268, which in the absence of any evidence on the point is m my opinion, 
the proper [IM] amount to deduct being a moiety of the sum allowed for 
the stained glass windows With reference to the loss sustained on articles 
purchased for use in the defendants’ premises, there is no satisfactory 
evidence, as I entirely disbelieve what the plaintiff says as to the amount 
alleged to have been advanced to Chander Singh which is possibly the onh 
item that can be said to fall under this head, though even that is extremely 
doubtful. 

Upon these findings the amount to which the plaintiff is entitled is 


Rs 6,992 as shown below — 

Bs 

Total amount specified in F F 19,491 

Deduct 263 


Balance 19,220 

Add the amount at the end of Exhibit 44 2,960 


Total . 22,188 

Deduct the amount already received by the 

plaintiff ... 15,196 


Balance 6,992 


(i) 43 American State ^Reports, 270 
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There will be a decree for the plaintiff for the Sum of Rs. 0,992, 'with 
interest at six per cent, per anhum from the 31st July 1894, the date of the 
plaint to the date of payment. 

As to costs the plaintiff on the one hand has failed to establish the 
breach alleged to have taken place in July and his claiim to the* Rupees 
12,000 -said to be damages sustained by him in consequence of such breach. 
Further the course adopted by him in putting the other portion of his 
claim on a footing different from that on which it ought to have been put 
has led to the irrelevant enquiry which took up a considerable time. On 
the other hand, there was a breach of contract on the part of the defen- 
dants who, moreover, have not succeeded in proving the plea of collusion. 
In these circumstances the proper order to make is to direct that the 
plaintiff pay his own costs and the defendants theirs. 

Branson A Branson y attorneys for plaintiff. 

Barclay, Morgan <t Orr, attorneys for defendants. 


M. 197=5 MX.J. 193. 

[ 197 ] APPELLATE CIVIL. 
Before Mr, Justice Subramania Ayyaf. 


ViJBNPRA Tirtha Swami {Petitioner) v. 

SuDHiNDRA Tirtha Swami and others, (Respondents.)^ 

[26th March, 1895. J 

Ctinl Procedure Code, Sections 407, 409. 

On hearing a petition under Section ^ for leave to sue in forma pauperis, 
the Court must decide whether the petitioner has at the date of the petition, 
a subsisting cause of action capable of enforcement, and where the cause of 
action is barred by res judicata or limitation, the petition must fail. 

[Ovemiled. 13 M.L.J. 292 (295) (F.B.); F., 4 M.L.T. 302 (303); R.. 20 A. 299 (301); 
13 M.L.J. 425 (426).J 

Petition under Section 622 of the Civil Procedure Code praying the 
High Court to revise the order of O.* Chundu Menon, Subordinate Judge 
of South Canara, in miscellaneous petition No. 278 of 1893. 

Petitioner applied for leave to sue in forma pauperis for a declaration 
that he was the guru of the Puttige Mutt in Udipi and to recover from 
the counter-petitioner, the present guru, all the property, moveable and 
immoveable, belonging to the mutt. The counter-petitioner pleaded that 
the suit was res judicata, because it had been decided by the High Court 
in appeal suit No. 66 of 1881 that petitioner (a minor at that time) was a 
bastard and unfit to be ordained as swami by the guru, and that petitioner 
as well as his guru had been excommunicated from caste by proper 
authority. He further alleged that petitioner was a party to that decree, 
being represented by a proper guardian, and that, after attaining majority, 
he applied for review without success. The counter-petit(()ner further 
pleaded that the suit was barred by limitation, since more t»hari nine years 
had elapsed since the date of that decree (26th October l6^) and more 
than six years from the date on which petitioner attained his majority. 

The Subordinate Judge considered that it was competent for him 
to consider these questions at this stage, relying on Ghattarpal Singh v. 

♦Civil Revision Petition No. 31 of 1894. 
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Rajd' Ram (1), Dulari v Vallabdaa Pragji (2), Tarramoney [198] 
’DabeB , v. Hurro Mohun Ghattetjee (3) and Gunga Dasa Adhikatee v 
Rahoo Khettur Nath Boae (4) and, on conBideration of the facts, finding 
that the plaintifE’s nght was barred by tea judicata and limitation, dismis- 
sed the petition. 

The petitioner appealed to the High Court 
Pattabhirama Ayyar, for petitioner 
Ramachandra Rau Saheb, for respondents 

JUDGMENT 

It IB contended for the petitioner that the Subordinate Judge acted 
illegally and without jurisdiction in taking evidence and going into the 
questions whether the plaintiff’s claim was rea judicata and whether it was 
barred by limitation I cannot accept this contention. Section 409, 
Civil Procedure Code, permits the Court to take evidence and hear the 
parties for the purpose of determining whether the applicant is or is not 
subject to any of the prohibitions specified in Section 407 Under the 
latter section, the application may be refused if the appellant fails to 
satisfy the Court that he has a right to sue This has been construed to 
mean that the appellant should show that he has a good subsisting cause 
of action capable of enforcement in Court — Chaitarpal Sinqh v Raia 
Ram (1). 

I think, therefore, the Subordinate Judge was empowered to consider 
the questions raised before him by the counter-petitioner The case of 
Koka Ranganayaka Ammal v Koka Venkata^hellapati Nayudu (5) is not 
really in conffict with this view. I do not undei stand that case to lay 
down that the Court is bound by the allegations in the application and 
can hold no inquiry whatsoever as to whether there is any foundation for 
those allegations or not Such a view would be opposed to the provisions 
of Section 409, which permits the Court to take evidence 

It is next argued that even if the Subordinate Judge had power to con- 
sider the questions of rea judicata and limitation, his conclusion against the 
petitioner is unwarranted by the circumBtances of the case I am unable to 
take this view It is true that in a case where there is ground for reason- 
able doubt, leave should be granted and not refused But this case I 
consider is a very clear case I therefore hold that the Subordinate Judge 
was right in concluding that the claim was rea judicata. I dismiss the 
petition with costs. 
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[199] APPELLATE CIVIL 
Before Mr Justice Subraviania Ayyar 

Rama Rbddi (Petitioner), Appellant, u. Papi Ubddi and anotueu 
(C ounter-petitioners), Reapondenta.* [5th and 0th April, 1895 ] 
Succession Certificaie Act — Act VII of i 88 g. Sections J), ig — Af^peal 

Where a minor petitioner represented by the Court of Wards applied for a 
SUcccasion Certificate under Act VII of 1889 , and the District Court granted 
, t^c certificate, but ordered $wurily to be given by the Court of Wards ; 

Held, that no appeal lay from the order requiring security 
6 Ind. Cas. 599=7 ML.T. 246=(1910) MWN 265, 5 QC 213 (215)] 

^ * Appeal against Order No 8 of 1894 

( 2 ) 13 B 126 ( 3 ) II BL.R. App 23 

• ( 5 ) 4 M. 323 . 


(i) 7 A. 661 . 

( 4 ) 14 W.R. a8i. 
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The petitioner, the minor son of one Tippi Beddy deceased re- 
presented by the Court of Wards, applied to the District Court for a 
certificate to collect debts due to the estate of his undivided paternal uncle 
Papi Reddy and also other debts due to the estate of his late undivided 
cousin Venkata Reddy deceased. The petition was opposed by Kamatchi 
Ammal, widow of the late Venkata Reddy, who alleged an adoption to her 
deceased husband. 

The District Judge passed the following order: — “ Adoption by 
deceased is alleged by counter-petitioner and denied by petitioner. I 
“ cannot decide this summarily. Certificate to petitioner on security by 
“ Court of Wards or Collector. Time two months.’* 

The petitioner appealed on the ground that the District Judge was 
wrong in demanding security. 

The Government Pleader (Mr. Powell), for appellant. 

Mahadeva Ayyar, for respondent, objected that no appeal lay. 

JUDGMENT. 


The District Judge passed an order directing that a certificate do issue 
in favour of the appellant, a minor under the Court of Wards on security 
being given on his behalf. This appeal is against so much of the carder as 
relates to security. The respondent takes the preliminary objection that 
Ho appeal lies against that portion of the order which is appealed against. 

Referring to a contention that an appeal lies in such cases, Muttu- 
samy Ayyar, J., in Sundara Ammal v. Kullappa Chetti (1), observed as 
follows : — 

[200] “ Having regard to the language of Section 19, it does not 
“ appear that an appeal is allowed. It suggests an intention to allow no 
“ appeal except as to the grant of certificate as was field with reference to 
“ Act XXVII of 1860 in Monmohinee Dassee v. Khetier “ Gopaul Dey 
(2).’’ Following this view I hold that the objection taken by the respondent 
is good. The appeal fails and is dismissed with costs. 


19 M. 200. 

ORIGINAL CIVIL. 

Before Mr, Justice Suhramania Ayyar, 


The Madras Hindu Mutual Benefit Permanent Fund, 
{Plaintiffs) v. Raoava Chetti and another, {Defendants),^ 

[5th September, 1895.] 

Indian Companies Act — Act X of i866. Section 4 — Unregistered association — Mort- 
gage illegality of — Estoppel, 

In 1868 The Madras Hindu Mutual Benefit Permanent Fund was created for 
the purpose of enabling Hindus to assist one another and invest their savings 
chiefly on landed property, and the doing all such other things as are incidental 
or conducive to the attainment of the above objects. By the rules of the said 
fund, which was not registered under the Indian Companies Act X of 1^, it 
was provided that the members should pay subscriptions at the rate of Rs. 2-^0 
per share per mensem for seven years from the date of admission and that at 
the end of the seven years Rs. 250 shall be paid in full discharge of each share. 
It was further provided that subscribers shall be entitled to borrow money 
from the said fund at interest that a reserve fund be formed and distributed 

♦Civil Suit No. 118 of 1894. 

(1) Appeal against Order No. is of 1894, unreported. (Sec S M. L. J. 36). 

(2) I. C. 
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once every five years to the subscribers and that surplus collections be distribut- IflMB 
ed among the subscribers annually In j868 defendant’s father borrowed money 3£p^ 5^ 
on mortgage from the fund in accordance with the rules, and the amount was ^ 

admittedly due at the time of suit The fund was wound up under an order 
of the High Court, dated 15th September 1877, during the life-time of UrIGI- 
defendant’s father, who, however, took no active part in those proceedings NAL 

It further appeared that, on the execution of the mortgage, the defendant’s ClVlL/ 

father (the mortgagor) took a lease from the mortgagfces of the houses 
mortgaged and retained possession of them as tenant : 1^ 2gg 

Held, that the association had for its object the acquisition of gam, that as 
the asscKiation consisted of more than twenty members and was not registered, 
its formation was forbidden by the Indian Companies Act X of 1866, Sec- 
tion 4, that the 1201] suit mortgage having for its object the carrying out of 
the illegal purpose of the association was an illegal transaction and that the 
suit must fail. 

Held further, that the defendants were not estopped from setting up the 
plea of illegality either by the order of 1877 or by r.eason of their predecessor 
in title having attorned to the fund. 

[R., 38 C. 512 (515)=13 CL J 693=10 Jnd Cas 467, 13 CWN 937 (939), 16 Ind 
Cas. 30 (32)=25 M L T. 301 r.304)=12 MLT 211=(1912) MWN 882 , 21 
MLJ 1077 (1084)=10 MLT 385 (ia7)-=(1911) 2 M W N 461] 

The facts of the case are as follows • — 

The plaintiffs, the oihcial liquidators of an association, called the 
Madras Hindu Mutual Benefit Permanent Fund, sue for the recovery of 
Rb. 4,846-4-0 by the sale of two houses in Triplicane mortgaged to the 
fund under an instrument, dated 16th December 1868, and executed by 
one Parthasaradhi Chetti, the father of the defendants, and at or about 
the same time he executed an agreement with the association by which 
he became tenant of the mortgaged pioperty on payment of a monthly 
rental. The late Parthasaradhi Chetti was a membei of the association, 
and the principal amount secured by the mortgage was lent to him as 
such member under the rules of the association The loan and the 
mortgage were admitted, and the suit was decided on questions of law 
The association was wound up by order of the Court, dated 16th Septem- 
ber 1077. 

Mr. K. Brown, for plaintiff. 

Mr J H. M. Ryan, for defendants 

JUDGMENT 

This is a suit by the official liquidators of an association, called the 
Madras Hindu Mutual Benefit Permanent Fund for the recovery of 
Rb. 4,845-4-0 by the sale of two houses in Triplicane mortgaged under an 
instrument, dated the 16th December 1868, executed by the father of the 
defendants, the late Parthasarathi Chetti, a member of the association, 
for Rb 3,750 lent to him as such member under the rules of the associa- 
tion. The loan and the mortgage are admitted, as it is only on questions 
of law that the parties are at issue 

The first of the questions is whether the mortgage sued upon is an 
illegal transaction as is contended on behalf of the defendants The vali- 
dity of this contention depends upon the answer to the qut‘stion whether 
the said association is one falling within the latter pait of Section 4 of the 
Indian Companies Act, which runs as follows — 

** No company, association, or partnership consisting of more than 
twenty persons shall be .formed after the commencement of this Act; 
for .the purpose of carrying on any business (other than [202] banking,) 
that has for its object the acquisition of gain by the company, asso- 
ciation or partnershipf or by the individual members thereof, unless it 

840 



UMAfL 20$ 


INDIAN DKCIBIONS, NSW SSSlBB 


itim 


im ;; is registered as a company under this Act, or is formed in pursuance of 
SfiP* 5* ** other Act or of Letters Patent/' Now the Madras Hindu 

— - Mutual Benefit Permanent Fund, which was not formed for carrying 
Orioi- on the business of Banking, consisted of more than twenty persons. It 
NAI^ formed after the said Act had come into force, and not in pursuance 

Qvil of any other Act, or of Letters Patent. Consequently, if its purpose or 

one of its purposes was to carry on busineaa that had for its object the 

acquisiHon of gain by the association or by the individual members 
thereof, it became an absolutely illegal association since it was not 
registered as a company under the Act, the words of Section 4 being in 
the language of Brett, L. J., imperative and prohibitory and negative {in 
re Padatow Total Losa and Colliaion Aaautance Aaaociation (1) ). other- 
wise the association must be held to have been a lawful one. 

To obtain a complete and accurate idea of the purpose for which the 
association was formed, not only paragraph 3 of the memorandum of 
association, which purports to describe it, but some of the rules framed 
by the association have also to be taken into consideration. The said 
third paragraph states the objects to be “ to enable Hindus to assist one 
‘‘ another and invest their savings chiefly on landed property, and the 
“ doing all such dther things as are incidental or conducive to the 
“ attainment of the above objects." Rule 6 provides for the payment 
of subscriptions of Rs. 2-8-0 per mensem per share by the members of 
the association. Rule 27 renders subscribers falling into arrears liable 
to pay interest on such arrears. Rule 12 directs that the account of 
the share or shares of every subscriber shall be cloj&ed on the expiration 
of seven years from the date of his admission, and Rs. 250 per share 
shall be paid in full discharge of his claim. Rules 13 to 25 and Rules 30 
relate to the grant from the funds of the association of loans to such of 
the subscribers as are desirous of borrowing from it and to other matters 
connected with such loans. Rule 31 prescribes the rate^ of interest to 
be charged on arrears of subscription and on the loans to be granted 
to the subscribers. Rule 37 provides for the closing of the accounts of 
the association for setting apari a certain amount of money [ 208 ] towards 
the formation of a reserve fund, and for the distribution of the aurplua 
collections among the subscribers annually. Rule 39 directs that the 
reserve fund shall be broken up once in five years and be divided among 
the subscribers. 

The observations relied upon on behalf of the defendants, made by 
Brett, M. R. in Shaw v. Benson (2), the circumstances of which are very 
similar to those of the present case are exactly in point. There the 

M. R. says " If a man lends money to a friend on one occasion even 

" at interest, he is not carrying on a ‘ business,' but if he forma a fund 
“ of £1,000 and, from time to time lends money out of it, he is then 

" lending money to different persons at interest. Every one would say 

" that this is the ‘ business of lending money, for it carried on so long 
" as any profit can be made. The object is to lend money at intervals 
" upon successive contracts, therefore the Thornhill Arms. Society carries 
" on a ‘business.' A society is not within Section 4 of the Companies 
" Act, 1862, unless its business has for its object the ‘acquisition of 
" gain.* But Thornhill Arms Society lends money at interest; therefore 
"it is an association carrying on a ‘ business * having for its object the 
" 'acquisition of gain.* Perhaps the association itself does not 'gain' 

(2) V R. I I Q. B D. 57o~ 


(i) L.R. 20 Gi. D. 146. 
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any profit by the ‘busineBs,’ but the individual memberB do, and this 
** aeemB to be sufficient to bring the society within the prohibition of S^p. 

" the seotion , . . . The Thornhill Aims Society carrieB on a 

'* buBinesB producing a gam, of which each shareholder may partake Origi- 

“ The members are divided into members who lend and members who 
" borrow money. I do not see what the borrowing memberB gain; CiViL. 

but lending, members gain and each member has the possibility of 

“ acquiring gam Therefore the Thronhill Arms Society is prohibited is pbl.ZtOp 
“ by the Companies Act, 1862 , Section 4 , and is illegal ” The argument 
" which might be suggested against the above view that the words in 
“ Section 4 “by the individual members thereof “ mean “ by all the 
“ individual members thereof is refeiTed to and noticed by the M R 
" as well as by the Lords Justices and is rejected as pointed out by 
“ Fry, L J , on the ground that too minute or hypercritical a considera- 
“ tion of the terms of the section was not to be adopted, and that the 
“ Act should be so construed as to carry out the manifest intention of 
'' the Legislature.” Upon the authority of this decision and on that 
of the Jennings v. Hammond ( 1 ) [ 204 ] approved of therein, I must hold 
that the Hindu Mutual Benefit Permanent Fund falls within Section 4 
of Act X of 1066 (which is almost identical in its terms with Section 4 
of the English Statute) and is illegal In re Siddall ( 2 ) was strongly relied 
upon on behalf of the plaintiff There the association was formed for 
the objection of purchasing a freehold estate and reselling it m allotments 
to the members of the association The deed was executed by all the 
members, the name of each, the number of his allotment, the total 
amount he was to pay, and the amount of his monthly payment to 
be made in respect of it being specified in the schedule to the deed The 
property was vested in trustees and its management was vested in a 
President, Vice-President, Secretary and a committee The deed con- 
tained provisions for the conveyance to the mem^rs of their allotments 
when they had paid up the whole amount payable in respect of them and 
for the forfeiture and sale of the allotments O^f defaulting members 
Powers were given to the committee to make roads, drains, &c , on the 
land and the trustees were given the powers of borrowing money on 
mortgage with the consent of the general meeting When all the mort- 
gages had been paid off and all the allotments had been conveyed the 
society was to come to an end It was held by the Court of Appeal 
(Baggallay, Bowen and Fry, L JJ ) that the association was not formed 
for the purpose oi carrying on any business that had for its object the 
acquisition of gain. The Lords Ju&tices express themselves, however, 
in terms wjiich seem to indicate that their decision might have been 
different but for earlier cases of Crowther v. Thorley ( 3 ) and Smith v 
Anderson ( 4 ) by which they were bound. And Baggalay, L J., observed, 

“ I must confess that, if I had had to decide Smith v Anderson, I 
“ possibly should not have entirely agreed with all that was decided in it 
My views would to some extent have gone with those of the late Sir 
George Jessel whose decision was reversed ” Further, even assuming 
tfiat the decisions in re Stddall ( 2 ) and the cases, which it followed, 
were eound in themselves, it is clear that they are quite distinguishable 
from jthe present case inasmuch as m none of them the object of the 
association was to carry on the business of lending money for the acquisi- 
tion of gain as is the case h^pe [ 208 ] In this respect as well as in many 
others the present case very closely resembles Jennings v Hammond (1) and 

(i) L.R 9 QBD (2) L. R. 29 Ch D. i 

(3) 32 W. K 330, (4) LR 15 Ch D*247 (5) L R. ii Q. B D 563 (572) 
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Shaw V. Benson (5) cited above which, therefore, notwithstanding the doubt 
expressed by Lindley, L. J., 1 think in the absence of any decisions on 
Section 4 of the Indian Act I shall not be justified in declining to follow. 
Having arrived at this conclusion I must also hold that the mortgage 
on which this suit is based is an illegal transaction inasmuch as it had 
for its object the carrying out of the illegal purposes of the association 
and it was exactly for similar reasons the promissory notes sued upon 
in Jennings v. Hammond (1) and in Shaw v. Benson (2) were held to be 
illegal. The plaintiffs however contend that the defendants are estopped 
from setting up the plea I have dealt with above and seek to support 
that contention in two ways. 

First, it is said that the order of Busteed, J., dated the 16th Septem- 
ber 1877, directing that the association in question be wound up bars 
the defendants from raising the question of illegality herein as much as 
it was open to their father to raise it before the order was passed. Now 
there is nothing to show that the late Parthasaradhi Chetti, either directly 
or indirectly, took any part in the judicial proceedings which resulted in 
the said order. But it is urged on behalf of the plaintiffs that Partha- 
saradhi could have as a member of the association intervened if he 
wished in the said proceedings, and, therefore, the circumstances that 
he was not actually a party to the order does not affect the binding 
character of the adjudication. No authority was, however, cited in 
support of that proposition. Assuming that the principle that a party 
who has had full notice and has had the opportunity of availing himself 
of the contest, but has omitted to take advantage of such opportunity 
will be bound by the decision is applicable to proceedings connected with 
the winding up of companies, the point for consideration in the present 
case is in what circumstances an order like that of the 16th September 
1877 is to be held to be conclusive. 

The authorities on this point seem to be very few. In ex^parte 
Hargrove dt Go, (3)j Sir George Jessel, M.R., says: ‘‘ As I understand the 
“ decision in the case of the London Marine Insurance [aoei Associa- 
** tion (4) (which followed other cases), where the application is 
“ to strike out a debt or to obtain an order for a call or anything, which 
“ may be called a subsidiary application on the winding up, it is not 
“ open to any party to say that the winding up order ought not to have 
“ been made. Therefore an objection which amounts to this that there 
“ was no jurisdiction to make the winding up order, or that the wind- 
“ ing up order for some other reason ought not to have been made is 
not in the present case admissible.*' The only other authority that I 
am aware of is a passage in the judgment of Lord Halsbury in the 
case of in re Bowling and Welhy's Contract (5) to which my attention 
was drawn on behalf of the plaintiffs. Lord Halsbury observes: “ That 
“ leads me to consider what is the effect of the order that has been 
made for winding up, and which in some senses may be said to have 
“ been res judicata. I should think it probable that the order appealed 
“ against is binding on the association as an association and on every- 
“ body claiming under it or taking title under it." Now the present 
suit is certainly in no sense a subsidiary application or proceeding in 
the winding up of The Madras Hindu Mutual Benefit Permanent Fund 
within the meaning of the ruling of Sir G. Jessel quoted above. And 
with reference to the dictum of liord Halsbury cited on behalf of the 
pi aintiffe, it is difficult to understand how the defendants are properly 


(i) L.R. 9 Q.B.D. 225. 

(3) L.R. 10 Ch. App. 545. 

( 5 ) ( 1895 ) I Ch. 667 (668). 
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lo he beld as elruming under or taking titU^ undei tlie association re- 
presented by the plaintiffs, since tlie toriiier ai*e the repiesentativos of 
the inortgagoi whilst the latter arc the inoi tg.igees and since in truth 
it is the latter that deiive fcheir title from the peisoii whom the defend- 
ants represent. I think, tiierefore, that the contention that the defend- 
ants are estopped from pleading tlie illegality m question fails in so tar 
as it 18 based on the oidei of September 1H77 

The second v\ay in which the plea of estojipel is sought to be sup- 
ported on behalf of the plaintiffs is this The moitgage instiument 
sued upon having provided that the possession of tlie mortgaged piopiaty 
sliould pass to tlie m(;rtgagees, the moitgagor at tlie same tune executed 
another instrument wherebv he agieed to letain fiossi'ssion ot the pro- 
perty as their tenant on a rent of Hs IB-H-O ])ei mensian It is argued 
that as such tenant the late moitgagor was and the defendants his 
representatives aie |207] precluded from questioning tliat the plaintiffs 
have a valid title as rnoitgagees as it was in that capacity thev let the 
pioperty in Deeeinbei 186B 

As a matter of lact there is no doubt that the two contracts are 
parts of one and the same transaction Li point oi law^ however, they 
are either distinct from eacdi other and separate oi aie connected with 
one another and inseparable « The contention m question has to be 
dealt with with reference to both these aspects 

I shall first take up the view that the irioitgage is distinct and 
separate from the letting 

So far as the latter is concerned, theie is no doubt that tlie defendant* 
are prevented from saying that their landlord had no right to let the 
houses, and it is also quite cleat that the estoppel applies to all rnatteis 
connected with, or arising out of the contract bv which the relation of 
landlord and tenant was created The estojipel could not, how^ever, 
extend further and affect matters quite outside that contract Tn cai- 
penter v Buller, Parke, B , said, “If a distinct statement of a parti- 
“ cular fact is made in a recital of a bond or othei instniinent undei 
“ seal and a contract is made wuth reference to that recital, it is -un- 
“ questionably true that, as between the paities to tliat instiument and 
“ m an action upon it, it is not competent for fhe part\ bound to deii} 
the recital But there is no authority to show tliat a paity to the 
“ instrument w'ould be estopped in an action by the other paity not 
“ founded on the deed and wholly collateral to it, to dispute the fact so 
admitted, though the recitals would ceitainly be evidence ’’ (1) Yet 
the principle underlying the lulc so laid down and followed in numeious 
cases, of which in re Simpnon (2) is, T believe, the latest, seems to me 

to be fully applicable to this case also For the right to recover the 

amount in question by the sale of the property mortgaged acciues under 
the contract of mortgage and is absolutely unconnected wdth the leltmg, 
which ex-hypotliesi is distinct from the rnortg.ige Tn the view^ under 

consideration, therefore, the jilaintiflf’s argument on the point cannot 
be upheld 

I shall now examinee the point with reference to the other view, 

viz , that the two contracts are insejiarable parts of one and the samo 
transaction. If this be correct, it follows that the illegality which affects 
the mortgage taints the lett^pg also. And in the fact [208] of a clear 
legislative enactment like Section 4 of the Companies’ Act, the law recog- 
nises no estoppel as between persons who are in pari declito, as the parties 
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in the present case are. In Fairiitle v. Oilheri (1), which related to a 
Sep. S. mortgage by trustees, who had no power, according to the Act 

■ * - of Parliament under which they purported to act, to grant the mortgage, 

Origi- Ashurst, J., said, ‘‘ This deed, therefore, cannot operate in direct oppo- 
sition to an Act of Parliament which negatives the estoppel." The 
Civil observations of Lord Denman, C. J., Levij v. Horne (2), with reference 

’ to the statement of the law’ made by Ashurst, J., in Fairtitle v. Oilbert 

IIBI.2B0. <1) would seem to confine the rule laid down in the latter decisicai to 
cases in which the parties were aware or ought to be presumed to have 
been aware of the provisions of the enactment which prohibits the transao- 
tion impeached. In the present case it is unquestionable that the mort- 
gagees as w’ell as the mortgagor as members of the association must be 
taken to have known the provisions of Section 4 of the Act X of 1866, 
making the registration of such associations compulsory and rendering 
unregistered associations illegal. Barrow's case (8) is another authority 
lor the proposition that in a case like the present there is no estoppel. 
There Bacon, V. C., says " But the doctrine of estoppel cannot be 
applied to " an Act of Parliament. Estoppel only applies to a contract 
** inier partes, and it is not competent to parties to a contract to estop 

** themselves or anybody else in the face of an Act of Parliament. . . . 

** I am of opinion that, as between the parties to this contract, there 

** was no estoppel; they contracted to do a thing which in the result it 

** was unlawful to do and which could only have been made lawful by 
registration." 

It thus appears to me that whichever of the two views discussed 
. above is taken the contention of estoppel urged on behalf of the plaintiffs 
is unsustainable, and the suit must fail on the ground of illegality relied 
upon on behalf of the defendants. 

The result is the suit is dismissed but without costs, since the defend- 
ants are the legal representatives of one who w'as a party to the illegality 
that has led to the dismissal of the suit. 

Champion (f Biligiri, attorneys for plaintiffs. 

Wilson (f King, attorneys for defendants. 
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[209] APPELLATE CRIMINAL. 

Before Mr Justice Shephard and Mr. J7istice Davies. 

Queen-Empress v. Bhashyam Chktti.* 

[15th January, 1896.] 

Madras City Police Act— Act III of i888, Sections 42, 45, 47. 

Where a Magistrate has recorded that an accused person has pleaded guilty, 
an affidavit to the contrary sworn to by the accused is not admi.ssible in 
evidence on revision by the High Court. 

In Madras City Police Act III of 1888, Section 47, the words “all or any 
of the other articles seized” include money or securities for money seized by 
the police under Section 42. The Magistrate is not bound to hold any enquiry 
as to whether the money and other things seized were used or intended to be 
used for the purpose of gaming. 

Appeal against the sentence of Sultan Mohidin Sahib, Presidency 
Magistrate, Black Town, and petition under Sections 485 and 489, 

♦Criminal Appeal No. 618 of 1895, Criminal Revision Case No. 571 of 1^5, 
(I) 2 T. R. 169 (171). (2). 3 Q. B. 757. (3) U R. 14 Ch. D. 441, 
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Criminal Procedure Code, praying the High Court to revise the order of 
the said Magistrate in Calender Case No 19476 of 1895 directing the 
forfeiture of certain jewels and mone\ found, and seized under Section 
46 of the Madras City Police Act 

In this case the accused were charged before Sultan Mohidin Sahib, 
Presidency Magistrate, under Section 45 of the Madras City Police Act 
ITT of 1080 

The Magistrate recorded that both the accused pleaded guilty and 
fined the first accused Es 300 and the second Rs 100 He further 
ordered that ceriain of the jewels and the mone\ found should be for- 
feited and the cards destroyed 

The first accused filed his petition to revise the proceedings of the 
Magistrate and tendered m evidence an affidavit executed by himself 
setting forth that he did not plead guilty 

The follow^ing are the material sections of the Act referred to — 
Section 42 — If the Commissioner has reason to believe that any 
enclosed place or building is used as a common gaming house, he may 
by his warrant give authority to any Police officer above the rank of a 
constable to enter, with such assistance as ma\ be found necessary, 
by night or by day and by force if necessary, any such enclosed place or 
building and to arrest all persons found therein, and to seize all mstni- 
oients of gaming and all moneys and securities for money and articles 
of value reasonably suspected to have been used or intended [210] to be 
used for the purpose of gaming which are found therein, and to search all 
parts of such enclosed place oi- building and also the persons found 
therein 

Section 45 — Whoever opens, keeps, or uses or permits to be used 
any common gaming house oj conducts or assists m conducting the 
business of any common gaming house, or advances or furnishes money 
for gaming therein, shall be liable on convmction to fine not exceeding five 
hundred rupees, or to imprisonment not excluding three months or to both 
Section 47 — On conviction of an> person foi keeping a common 
gaming house, or being jiresent therein for the purpose of gaming, all 
the instruments of gaming, found therein may be destroyed by order of 
the Magistrate, and such Magistrate may order all or any of the other 
Articles seized , or the proceeds thereof, to be forfeited 
Knahnama Chanar, for (appellant) petitionei 
The Crown Proaecutor in support of the conviction and order 

JUDGMENT 

We cannot admit the affidavit of the petitioner which it is sought to 
use for the purpose of showing that he did not plead guilty. If there 
Was any mistake about the matter, it is the Vakil and not the client who 
ought to have made an affidavit 

We cannot sa> that the sentence is excessive and must therefore 
dismiss the appeal 

With regard to the articles foifeited it is argued that money and 
securities for money being special!) mentioned in Section 42 of the Act 
cannot be intended to be denoted by the term 'articles’ used in Seoticrfl 
47 . In our opinion, however, the phrase “ all or any of the other articles 
" seized is large enough to cover money or Securities for money when 
seized The narrow construction which it is sought to put on Section 47 
would have the effect of making the seizure of money under Section 42 
m useless ceremony 
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It is then said that the Magistrate ought to have enquired as to 
whether the money and other things seized were used or intended to be 
used for the purpose of gaming. Section 47, however, under which the 
^lagistrate is empowered to order a forfeiture, does not require that he 
should make any such enquiry. It is sufficient that the articles have, 
in fact, been seized by the Commissioner of Police under circumstances 
of reasonable suspicion entertained by him. 

The Magistrate has a discretion in the matter, and, while he is 
entitled to presume that the action of the Police authorities has been 
regular, he would, no doubt, not order a forfeiture in a case where he had 
reason to believe that the seizure had been irregularly made. In th^ 
present case there does not appear to have been any ground for the Magis- 
trate doubting the correctness or regularity of the proceedings of the 
Police. We must dismiss the petition. 


19 M. 211. 

[ 211 ] APPELLATE CIVIL. 

Before Mr. Jiiatice Shepharcl and Mr. Justice Best. 

Alagappa Mudaliar (Plaintiff), Appellant v. Sivaramasundara 
Mudaliar AND OTHERS (Defendants), Respojidents.* 

[26th September, 1894, and 9th July, 1895.] 

S'wtV for specific performance of agreement for partition — Alienation of iUe manage- 
ment of a public charity — Illegal — Effect of partial illegality — Ciinl Procedure 
Code, Section 28. 

In a suit for specific performance of an agreement for partition, it appeared 
that amongst other property considered liable to partition, was the huk right 
of a public choultry and certain other lands alleged to belong to the same 
charity. The said huk right had been sold by auction to that member of the 
family who bid the higest price and was purchased by the plaintiff. On a suit 
being brought to enforce the terms of the arrangement : 

Held, that the sale by auction of the huk right was illegal, but that as such 
illegality did not affect the other terms of the arrangement, it might be enforc- 
ed as to the rest of the property; 

Held further, with reference to Section 28 of the Civil Procedure Code, that 
the third defendant a minor was properly included as a party to the suit, 
though he was not a party to the arrangement. 

[R., 27 M. 192:--13 M.L.J. 341 (34.S) ; 10 Bom. L.R. 545 ( 550) ; 3 Ind. Cas. 104 (105) = 
19 M.L. J. 485=6 ML.T. lOl.l 

Appeal against the decree of B Gopalachariar, Subordinate Judge 
of Tinnevelly, in original suit No. 86 of 1889. 

The plaintiff and defendants Nos. 1 and 2 are brothers. Defendant 
No. 3 is the son of defendant No. 1. Tlie suit was brought by the plaint- 
iff against the defendants to enforce, by execution of a partition deed, 
the terms of an arrangement as to partition come to by the brothers in 
the presence of mediators in May 1888 and to declare the rights of the 
parties. The property set forth in the schedules to the plaint included 
Met alia two items, viz., certain lands in Vachakarapatti described in 
Schedule II-D and the cliattram of Vachakarapatti and the lands attach- 
ed thereto described in Schedule TT-C. With regard to the other items of 

♦Appeal No. 23 of 1894. 

[N. B . — ^The first portion, preliminary to final judgment, is also in a way 
reported in 4 M.L.I. 288. — En.] 
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prgpei'ty set Tortli m the plaint schedules, llio Subordinate Judge found 
them liable to partition, and there was no appeal against this finding of 
fact Part of the arrangement sought to be enloieed by the plaintiff was 
to the effect tliat the three brutheis had agreed that the following plaint 
piopcrtiey should be sold by auction and that to that brother who bid 
the highest amount, the other two brotheis should lelinquish their light 
in the property sold, [ 212 ] that out of the aiieiioii-pui chase money the 
debts due by the family should be deducted and the balance it any 
divided into three equal paits amongst the tliriic hi others The propeity 
so auctioned consisted of — 

(1) tlic private right in the propeity in Hchedule 11-13; 

(2) the huk and all othei lights in the propeities in Schedule 11-C, 
(;3) Us 81,700 the sum remaining in fiist defendant’s hands out 

of the said charity funds, 

(4) the outstandings due in that village 
The auction took place and plaintiff purchased foi Us 7,750 Theie 
weie ciMtaiii other paiticulars arranged in the draft paitition deed which 
are imniatciial 

Th(' Suhoidinatc Judge found the ariangement established, but held 
that, inasmuch as it purported to tmnsfer lights in legard to the chanty 
properti(*s in Schedule ll-C and the light ot managing them to the 
plaintiff, it was illegal, and fiiither held that, as the arrangement could 
not be upheld with regard to such charity propeities, the plaintifE was 
not entitled to any relief with regard to the other propei-ties included in 
the arrange iiient He therefore disnussed the suit 
Plaintiff prefericd this appeal 

Suhiditfiuna Aijijai and K)(Hhnmavn Aijyai, tor appellaiil 
Ram ac hand I a Rau Saheb, Dhashyam Ayyangu), Ramalrishna Ayyar, 
Til avcnlatachanar, and Sesliadiaiuti , foi respondeiils 

The (VjuiL (Muttusami Av\au and Shephard, JJ ) made the 
following 

OUDEll 

This IS an appeal from the decree of the Suhouhiiate Judge dismissing 
the suit without costs The judgment of the Subordinate Judge which, 
on the substantial issues of fact (the fiist, second, thud and sixth), is m 
the plaintiff’s favour, proceeds upon ceitain giounds of law upon which 
also -the arguments m the liearnig of the appeal turned The Judge’s 
findings on the facts were not questioned It is found as a fact that by 
agreement between the three bi others a sale of certain propeities by 
auction was effected and the plaintiff became the pureliasei The terms 
of the whole arrangement aie set out in Exhibit E This sale included 
among other Hungs the huh right of Yachakarapatti choultiy, the lands 
attached to the choultry and certain other lands, the hudivarani of which 
IS vested in the family As to these latter, li is asserted on [213] the 
defendants’ behalf that they also are pait of the chanty propeity There 
lias been no finding on the point 

The Yachakarapatti choultry is one of several chanties manag(‘d by 
the family to which the parties belong It is admittedly a public cliarity 
There is no direct evidence as the conditions fixed by the founder for the 
management of the clioultry^ and its property or for the devolution of 
the right of management, In the inam statement made by the plaintiff’s 
father Thitharappa, Chidambaranatha, who is described as the latter's 
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189 fi great-grandfather and inanager of the charity, appears under the heading 
July 9. ' name of the original holder/ In another column it is said the inam 
granted to my ancestors by the Carnatic Rajahs for the purpose of 
Appel- conducting charity in the choultry, Ac.” Thitharappa, it appears, was one 
LATE ^ three brothers, who, having previously divided among themselves their 
Civil, family property, in 1871 proceeded to divide the family charities. It is 

recited in the deed of 26th May 1871 that it was at first settled to manage 

If M. 211. in common the chanties attached to the family, but that they had since 
come to another arrangement with regard to the same. Under that 
arrangement the choultry now in question fell to the share of the plaintiff’s 
father. He died in July 1877 leaving two sons Alagappa and Sivaramasun- 
dara, the plaintiff and defendant No. 1, and a third, then a minor, now 
defendant No. 2. In the same year it was agreed between the two fwiult 
brothers that, although the hukdarship was common to the three, it should 
be registered in the name of the eldest, the defendant No. 1 This is all 
the evidence adduced with regard to the management of the choultry, and 
it is not likely that more would be forthcoming, inasmuch as it appears 
from the pedigree that the grandfather and the great-grandfathei* of Thitha- 
rappa each left only one son. Judging from the scanty materials available, 
we think it must be taken to have been the intention of the founder of the 
choultry that the office of management should be held in common by the 
family of the original holder. No other rule of succession can well be 
suggested. The fact that in 1871 a division of the charties then belonging 
to the family took place is by itself no ground for holding that any other 
rule than that above stated holds good with regard to this choultry. It 
was argued by the plaintiff’s vakil that, although the office of superintend- 
ing religious or charitable institutions cannot be alienated like ordinary 
property, it is competent to any one member of the family [214] interested 
to renounce or waive his right in the matter (Mancharam v. Pramhan- 
kar (1) ). Our attention was also called to the cases in which it has been 
held that one person may, by force of the law of limitation, lose his right 
to such an office and another may in the same manner acquire it. It is 
true that there is an apparent inconsistency in holding that by operation 
of law an alienation may be effected which cannot be effected by an act 
of the party. It may be suggested that the explanation lies in the fact 
that the law of limitation is a law' of a general and positive character and 
that no exemption from it is allowed in the case of charitable or religious 
offices. It is well settled that such offices cannot be alienated by the act 
of parties. The question then in wdiether the arrangement made in the 
present case amounts to an alienation. If it was a mere arrangement 
for the more convenient management of the choultry, reserving to the 
plaintiff’s brothers their right of control, and, if necessary, of resumption of 
actual management, then it might be said that there would be no inter- 
ference with the supposed will of the founder and that the arrangement 
would be lawful. To that extent it seems clear that any coparcener jointly 
entitled to management may waive his rights. But the transaction now 
before us is of a very different character. It is clearly intended that the 
brothers other than the plaintiff shall divest themselves altogether of all 
right of control over the choultry. For the future it was intended that the 
right of management should devolve in the line of the plaintiff and his 
heirs to the exclusion of his brothers. In our opinion it makes no 
difference that the alienee is a member of the same family (see Kuppa 
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V. DoraBami ( 1 ) and Narayana v Ranga ( 2 ) ) We think the Subordinate 
Judge was right in holding the alienation to be invalid 

The next question is whether the Judge was right, in consequence of 
this ruling and for the other reasons given by him, in dismissing the suit 
altogether. His mam reason lor dismissing it w^as that in his view the 
stipulation that a formal document should be drawn up and legistered 
showed that neither party intended to be bound until that was done The 
Judge refers to Ridgway v Wharton ( 3 ) In our judgment the Subordinate 
Judge has misunderstood the law and the obseivations made in the case 
cited [ 215 ]The plain question is whether in tact the terms of the agree- 
ment haM 3 b( 3 en definitively settled, or whetliei the matter rests in the 
stage of negotiation Heie there is no doubt that the teims of the arrange- 
ment had been finally deteimincd Theie was a full and complete agree- 
ment between the parties, and they must, as observed by Lord Cranwwth, 
be bound by it, notw ithstanding that tlie\ ml ended to have a formal 
agreement drawn up 

Then it is said that, as part of tlie agieement is void and therefore 
cannot be enforced, the plaintiff ought not to have a decice for specific 
performance as to the remainder But tor the offer made befoie us by 
the plainliff'b vakil there would eertainl} be a difficulty in decreeing 
specific peiloiinance in pait The plaintiff is by the contract under an 
obligation to jiay Its 7,500 as the pnci* of two properties It is nofi 
clear whether he has paid the money or not However he is willing to 
pay it as the price of the property only m respect of which the agree- 
ment IS lawful That being so, no question aiises as to the apportionment 
of the money between the legal and the illegal parts of the transaction. 
The plaintiff being content to pay the wdiolc consideration, we see no 
reason why the defendants should not be compelled to perform that part 
of the contract which is lawful The defendants’ vakil could not suggest 
that there would be anything inequitable in such a decree, he only 
objected that the pUimtifl’s offer was not made in the Couit below’ This 
IS a mattei with wdiich we can deal in our order as to costs 

On behalf of the defendant No 3 , the iniiioi son of defendant No. 1, 
a further objection is taken to the frame of the suit It is said that he 
was improperly made a party to a suit foi specific pei toiniance, because 
he was not a part} to the contract and no olliei cause ot action could pro- 
perly be joined in this suit It is edear that against him theie can be no 
decree for specific performance, and indeed the plaintiff does not ask for 
such relief against him But the plaintiff is interested in having him 
before the Court in oidei to obtain an adjudication against him as well with 
regard to the existence of the contract as with legard to the question whe- 
ther the contract is of such a nature as to be binding on him The objection 
that such a decree as is required against the defendant No 3 is one 
which cannot be combined with a decree for specific peifoimance against 
the other defendants appears to us to be met by Section 20 of the Code of 
Civil Procedure According to that [ 210 ] section all peisons may be joined 
as defendants against wffiom the right to an\ relief is alleged to exist, whe- 
ther jointly, severally or in the alternative, in respeet of the same matter 
The reasons for giving this latitude aie explained in Honduras Railway Com- 
pany V Tucker ( 4 ), wffiere also specific performance was part of the relief 
claimed We observe that this authority is not mentioned in Luckumaey 
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Oolerda v. Fozulla CaHSumbhoy (1), a case somewhat resembling the pre- 
sent. It appears to us that tliero is here one and the same matter, name- 
ly, the contract between the plaintiff and his adult brothers, in respect of 
which he has a light to relief against them and also against the minor de- 
fendant. It is immaterial that the relief is not the same in both cases (see 
Janohinafh Mooheijec v. liamrunjun Chuchcihuftn (2) and Rajdhnr Ohow- 
dhry v. Kali Kristna Bhutiacharjya (3) ). Certainly tlie present case is 
within the reason of the rule, for it would be most inconvenient to leave 
to be decided in another suit against the minor defendant the questions 
above mentioned Of these questions, the latter has been left unde- 
tei'mined, although in the written stat^ement of the minor defendant 
there is an allegation that the arrangement bet\^een the three brothers is 
prejudicial to his interests. If the plaintiff desires to have any decree 
against the minor defendant, there must be a finding on the issue whether 
the said arrangement was made in fraud of the interests of the minor 
defendant. There must also be findings on the eighth, ninth, tenth and 
eleventh issues. 

As to the memoranda of objections, wo see no reason to interfere in 
the matter of costs, m which the Subordinate Judge has exercised his 
discretion. 

The follow’ing were the issues sent back for a finding: — 

Is item B in second schedule the property of the family or of the 
chattram ? 

Are the debts mentioned in plaint schedule true? 

Have plaintiff and second defendant misappropriated properties men- 
tioned in the schedule to the first defendant’s written statement? 

Has plaintiff paid first defendant lis. 1,529-5-4 and second defendant 
Bs. 1,598-13-6? 

. [217] The Subordinate Judge found that the kudi right belonged to 

the family and not to the choultry, that the debts in plaint schedule are 
tr\ie, that the misappropriation was not proved and gave no finding as to 
the eleventh issue. With regard to the new i.ssue he said “ the first 
‘‘ defendant must be deemed to have acted as the manager in respect of 
“ his branch, and in such capacity it was competent to him to enter into 
“ an arrangement for division with liis brothers, and such arrangement 
“ is binding on third defendant in the absence of fraud or detriment, neither 
“ of which is proved.” 

On receipt of the above finding the case came on for final hearing 
before ^Shephard and Best, JJ. 

Krishnasami Ayyar, for appellant. 

Ramachandia Ran Saheby Bhashyam Ayyanga)\ RamaUmhna Ayyar, 
Tivuvenlxatachariai and Scshachanar, lor respondents. 

JUDGMENT. 

The eighth issue raises the question whether the family ol the 
parties possesses any mttrest in the lands comprised in Schedule II-B, 
The plaintiff’s contention is that while the melvaram is admittedly pai-t of 
the charity estate, the budwaram in those lands belongs to the family. 
According to the meriKuandum made on the 26th May 1888, tlje propertj^ 
declared to have been purchased by the plaintiff for Rs. 7,750 was the 
choultry at VachakarapattJ. It is more particijarly described in Exhibit 
D as “ the huk right of Vachakarapatti choultry, the lands the registry of 

(2) 4 C. 949- 
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which stands in tlic names (j 1 Ala^appa Miid.iliai and Slianmugasundara 1996 
Mudaluir in No 6, llic decree ra/anam.di, and aU nthei deeds ui respect of J^ly 9, 

the said choultiy, Us 747 being m possession ot Sivai .iniasiiiidaia Muda- 

liar, and lls 70 fiom the fiivah of Sekana])iii am and all the lands peitain- Appel- 
ing to \bic1iakai .ipatti choultiy logethei with all the rights and piivileges LATE 
thereof ’ ’ CiViL. 

The property now claimed as friiniK piopeitv consists of the lauds — — 

registeied in the naines ot Alagappa Mndaliai and Shunmugasnnda^a *®M-2** 
Mudahai 'fhe enenmstanee tliat they au‘ speeitieall\ mentioned in 
Exhibit I) IS legarded b\ the Suhoulm?Tt(‘ rJudge as indicating that they 
were not chattiam lands 7ii onr opinion the language is equivocal, and, 
taking Exhibit I) m itli Exhibit E, \ve do in t think that any nilerence in the 
plaintiff’s favour can he draun liorn it, rathei tin* contiaiy Similarly 
with leg.iid to tlu‘ secAiiitc bond (Exhibit It), the language of it is consis- 
tent \Mth either view Seeing that the vvritei stvied hnnselt huixda), we 
think he might, with peifect honesty, deseiihe th(‘ chanty lands as [2181 
his lands TIk* tact that he so designales tlu'in in such a document is no 
ground for tin' mterenei' tliat he treated tlie lands as Ins own to the 
exclusion of the light (>f the chanty The lact is that the family treated 
the chanty and its piopiaty as then own 

Theie is no doeaimentary evid'uiee distiindh showing ih.it tlie family 
claimed tlie h udivaiam of these hinds No })attii oi village accounts are 
produced The Snhoidinate Judge leteis to the evidence oJ eeiiain wit- 
nesses. Tlie thud witness is the only witness yylio lias no direct inten st 
in these lands His evidenei' is not specific as to tlu‘ h.mds in ques^^an, 
the plaintiff’s vakil was un.ihle to slioyy what the leteipts mentioned hv 
Inm pro\ed The othei two witnesses aie (he jiarties themselves 

The defendant No 1 says (hat the lands weic pieyiously enteied in 
the name of the cliattram dud that he yyas no ]).irly to the tianster to the 
names of the plaintiff and deiondant No 2 The plaintiff on the other 
hand is unable to say m whose name the kinds stood in Ins father’s tune, 
and he has no voucher to slioyy that they stood ni his father’s name 
He professes not to knoyv lujw tluy came to he tiansfened to himself and 
the second defendant It cannot Iheiefoie he aecoulmg to him tliat tJie 
tiansfer was made by common consent as tlie plaintiffs vakil Ajoutend'? 

We eannol agiee yyith the Suhoidmate Judge m thinking that the 
evidence as to enjoyment jnoves (he alleged jiossession ot tlie h udivanim 
by the family 

The result is that we must liold that so much ot the agreement as 
relates to the aueliuii sale* in eoiisidei ation of the Us 7,750 cannot he 
enforced 

As, liowcyci, this airangement is eleaih sejiai ate tiom tlie lest of the 
agiecmcnt, we see no leason why the plaintiff shciuld not havi parti.il 
relief There is no dispute as to (he findings on issues 1, 2, 8 and 6 It is 
unneeessaiy to decide tlie issues nuniheied 0, 10 and 11 The finding cm 
the new issue is not challenged 

The deeiee of tlie Lower Ckairt must be reveised and the plaintiff 
must have a decree as prayed excejit so far as legards the piopeity included 
in Schedules II-B and Il-(' attached to the plaint, as to which property 
the plaintiff must be declared to be jointly entitled to management wnth 
the defendants Nos 1 and 2* 

Under the cireumslanees yve think each party should pay his own 
costs 
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[219] APPELLATE CIVIL. 

Before Mr. Justice Best and Mr. Justice Subramania Ayyar. 


Narayana Kothan {Defendant No. 2), Appellant v. Kali- 
AXAHUNDArAM PiLLAt (Plaintiff No. 2), Respondent.^ 

. [24th April and 28th August, 1895. ) 

Sale in executwn — Insanity of jt4dgny^nt-debtor tnlcrvcniny before — Ctvtl Procedure 

Code, Sections 456, 459, 4tx) — Act XXXV of 1H58. 

A suit was brought by V, to have it declared that the sale of his property 111 
execution of a decree was void owing to the fact that subsequent to decree 
and prior to sale he has been declared insane under Act XXXV of 1858. The 
second defendant was the auctioti purchaser : 

Held by Best, J , that objection can be taken under Section 31 1, Civil 
Procedure Code, on the alnivc grounds before the sale has been confirmed and 
certificate granted. 

Held by Subrantanta Ayyar, J., that these facts onl> amounted to a material 
irregularity within Section 31 1, Civil Procedure (ode, and that the plaintiff 
must prove substantial injury. 

[R. 22 M. 119 (125).] 

Second nppeul against the decree of C Venkobachariar*, Subordi- 
nate Judge of Tanjorc, in appeal suit No. 824 of 1892, reversing the 
decree of V. T. Subminania Pillai, District Munsif of Kumbakonam, in 
original suit No. 275 of 1889. 

Kamasanii Sastri, defendant No. 1, herein obtained an ex-parte 
decree on 24th June 1887 against Vvthilingani, the first plaintiff, herein 
in original suit No. 58 of 1887 on the file of the District Munsif of Kum- 
bakonam for Rs. 1,198 on the basis of three promissory notes. Rania- 
sami Sastri put the decree in execution. The District Collector as Agent 
to the Court of Wards filed a petition on 22nd October 1888 asking for 
stay of execution on the ground that Vythilingam was of unbound mind 
that he was not represented by a guardian and that a suit w^as going 
to be filed to have the said decree set aside. This petition was rejected 
on 22nd November 1888. On 29th Juh 1889, tlie Collector brought the 
present suit against Ramawami Sastri and one Narayana Kothan, second 
defendant, who had purchased Vythilingam ’s house in execution of the 
said decree, but it was dismissed on 17th April 1890. On 16th July 1891, 
Vythilingam presented a review f220J petition against this dismissal and 
joined his adopted son as second plaintiff and the assignee of the decree 
in original suit No. 58 of 1887 as third defendant Whereupon the suit 
w^as restored to the file. 

In the plaint it was alleged that the three promissory notes had been 
fraudulently got up by Rarnasami Sastri and others, that Vythilingam 
was sued on them when he was of unsound mind and a decree obtained, 
that, in execution, Vythilingam’s property worth Us. 1,000 was irregularly 
sold for Rs. 1(X), that, as Vythilingam 's estate including the property sold 
was under the Collector’s management and as he (the Collector) was not 
made a party either to the suit or to the execution proceedings, the decree 
and the sale were invalid and w^ould not bind him (Vythilingam), and 
that they should therefore be set aside. 

♦ Second Appeal No. 46 of 1894. 
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^ I 

EamaBami Basin, first defendant, contended that the suit was bad 
for misjoinder of causes of action that the promissory notes were executed ^UG 28 > 
by Vythilingam in his proper senses for sums borrowed for family pur- ' ’ 

pose, that as the suit No. 58 of 1887 was brought and decree obtained Appel* 
after Vythilingam was declared by the District Court to be Hane, the late 
C ollector could not ask for the cancellation of that decree, that, at the CiViL 

time when his property v^as attached in execution ot the decree, Vytlii- ' 

hngam objected but Ins objection was not allowed, mid that there was ifM.Ilf* 
no reason to set aside the deciee whidi was pioperlj obtained, or the sale 
which was, regularly conducted 

Second defendant, the auction put chaser, supported first defendant 

Third defendant is the assignee from the hist defendant of the latter’s 
interest in the decree in suit No 58 of 1887 The assigninent was made 
on 14th March 1801 and was accepted by the Court on 23rd September 
1091 

It appcmefl from the redoid that Vythilingam Pillai was found to be 
ins, me on 13th March 1885, hut was subsequently certified by the Dis- 
trict Suigeon to have recovered and was released from confinement 

The Miinsil found that (1) on 15th Oclobei 1886, Vythilingam was 
declared sane and his property, which was under the nirinagement of the 
Court of Wards, was ordeied to he restored to him, (2) that when original 
suit No 58 of 1887 \Na8 brought, viz , oii 12th Februan 1887 and when 
decree was passed on 24th June 1887 | 221 ] Vylhilingaiii was sane; (3) 
that on 25th July 1808, Vythilingam was again declared to be insane by 

the District Court, subsequent to wdiich the attachment and sale took 

place, (4) that the execution proceedings were conducted without a 
guardian being appointed for him, but that this only amounted to an 
irregularity which did not vitiate the sale in execution He found that 
the second defendant purchased bona fide and that there as no evidence 

that the property ^^as sold for loss than the real value as alleged He 

therefore dismissed the suit with costs 

On appeal the Subordinate Judge louiid that the promissory notes 
sued on in onginal Miit No 58 of 1887 were binding, but reversed the 
decree and set aside the sale The material portion of his judgment is as 
follows — 

"It IS conceded that the first plaintiff was not lepresented on the 
" record at the time the execution of the decree was proceeded wuth He 
was declared a lunatic and was m the eye of the law' not capable of 
“ acting for himself He was in the same position as a minor at that 
" time Under Sections 456, 459 and 460, Civil Procedure Code, he should 
" have been represented by a guardian The proceedings, theiefore, were 
" null and void being ultra vires It is not, I think, a mere irregularity 
" as noticed by the District Munsif. I am inclined to hold that the Court 
" had no jurisdiction to sell the property in the absence of any body to 
" represent the defendant on record See Eamaaafni v Bagirathi (1) and 
" Knshnayya v Unniasa Bcyam (2) and especially the observation at page 
" 400 If, theiefore, the Court had jurisdiction, then second defendant 
is protected and his puich.ise will be unquestionable within the principle 
" laid down by the Privy Council in Rewa Mahfon v Eatu Kiahen Singh 
" (3) The fact that secdiul defendant is a bona fide purchaser, does not, 

“ therefore, affect the present question I differ from the District Munsif 

(2) 15 M. 399. 

RAO 


(i) 6 M. i8o 


( 3 ) 14 C 18. 



INDIAN DECISIONS, NEW skhlBS 


Axjg. 28 . 


Appel- 

LATE 

Civil. 


1> M.2I9. 


19 Ma<{. 222 


[Vdl 


“ on the second question and hold tluit the execution sale was made 
“ without jurisdiction, i.e., without legal autliority.” 

Defendant No. 2 preierred tliis second appeal. 

Uajagopala Aijijar and Tiruvcnhata Chariar, for appellant. 

Sanharan Nayar, for respondent. 

ORDER. 

Best, J. — The (luestion for decision in this appeal is whether the 
Subordinate Judge is right in setting aside the sale [222J held in execu- 
tion of a decree (in original suit No. 58 of 1887) obtained by one Rania- 
sami Sastri against the respondent’s lather V>thilingain Pillai. Appel- 
lant is the purchaser of the property at the said sale. 

Tlui Subordinate Judge’s order proceeds on the ground tliat, at the 
time of attachment and sale of the property, Vythilingam Pillai was a 
person adjudged under Act XXXV of 1858 to be of unsound mind and 
therefore a person \vho should have been represented by a guardian ad 
litem as required by Sections 456 and 460 of the Code of Civil Procedure; 
and not having been so represented, the sale must be held to be null and 
void . 

In liamasami v. Dagiiathi (1) and Krislniayya v. Unnissa Dega}n 
(2), it has been ludd that even where the judgment-debtor dies after 
attachment but before sale, and the sale takes place without making the 
representatives of the deceased parties to th(.‘ proceedings, the sale is 
illgal and must be set aside. If feo, a fortiori the absence of legal 
representatives tlnoughout executi(ai pioceedings in a case where the 
judgment-debtor is dead or incapacitated at the date of the attachment 
must invalidate the sale The above Madras cases have, however, been 
dissented from b} a Full Bench of the Allahabad High Court in Sheo 
Prasad v. Hira Lai (8). See also Aha v. Dhondu Bai (4). But appellant 
rests his case, not so much on the above decisions of the High Court at 
Allahabad and Bombay as on the ruling of the Piivy Council in Rewa 
Mahton v. Ram Kishen Singh (5), to the effect that, when a Court having 
jurisdiction orders a sale in execution of a decree, a purchaser of the 
property sold is not bound to inquire int# the correctness of such order 
any more than into the correctness of the judgment upon which the 
execution issues See also Mothura Mohan Ghosc Mondul v. Alhoy 
Kumar Mitter (6) and Rangasami Chetti v. Periasami Mudali (7), where 
the Lw is stated to be that, where the defendant is a bona fide purchaser 
at a Court-sale, any irregularity in the proceedings, which led to the 
sale, cannot be relied on as a ground for setting asid(‘ the sale after it 
has been confirmed and a certificate issued. 

Before it is confirmed objection can, of course, be taken under Section 
311 of the Code of Civil Procedure. 

[223] Before we can dispose of this appeal findings are required on 
the following issues : — 

(1) Was the sale confirmed and cei*tificate issued under Sections 314 
and 316 of the Code prior to objection being taken to the same? 

(2) Was the appellant a bona fide purchaser? 

Additional evidence may be admitted on either side and the findings 
are to be submitted within a month from the date of the receipt of this 
order and seven days will be allowed for filing oj^jections after the finding 
has been posted up in this Court. 

(i) 6 Af. i8o. (2) 15 M. 399. (3) 12 A. 440. (4) iQ B. 276. 

(5) 14 C. 18. (6) 15 C. 557. ^ ( 7 ) 17 M. 58. 
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JUDGMENT 

SuBRAMANiA Ayyar, J — The question raised before iia is as to the Auc. 28> 

validity of the sale of certain immoveable property held in execution of the 

decree in original suit No 58 of 1887, obtained by the first defendant Appel- 
against the first plaintiff, the alleged adoptive father of the second plaintifi LATE 
(respondent), the second defendant (appellant) being the purchflser at Civil. 
such sale 

The contention on behalf of the plaintiffs was that, from a time prior *^*^»Wi* 
to that when the property was attached until long after the sale, the first 
plaintiff was a lunatic; that the first defendant though aware of the fact 
took no steps to bring on record a proper person to represent the first 
plaintiff in the execution proceedings, but proceeded with the execution as 
if the first plaintiff was of sound mind, that the propeity was sold for about 
one-tenth of iis proper price and consequently the sale could not bind them 
That, as alleged, the first plaintiff was of unbound mind and was not repre- 
sented in the execution proceedings which culminated in the sale are 
found by both the Lower Courts The District Munsif held, however, that 
the latter circumstance made the sale only irregular and, as it was not 
shown that the plaintiff sustained any injury by leason of the irregularity, 
the sale could not be cancelled The Suboidinatc Judge being of opinion 
that the absence of anybody to represent the first plaintiff m the execu- 
tion proceedings rendered the sale one made without jurisdiction or legal 
authority, reversed the District Munsif ’s decree and set aside the Sale 

On behalf of the second defendant, the purchaser, great stress was laid 
in the Courts below, as well as here, upon the ruling of the Privy Council 
in Rewa Mahton v Ram Ktahrn Singh (1), w^here Sir B ]*eacock observed 
that “ If the Court has jurisdiction, a purchaser [224] is no more 
" bound to enquire into the correctness of an order for execution than he 
“ IS as to the correctness of the judgn.ent on which the execution issues 
In lapng down the rule in the widt* terms just quoted, the judicial 
commit tee w as, I think, only repeating the English Law , respecting sales 
by Court, as it stood before the passing of the Conveyancing and Law^ ot 
l^ioperty Act of 1881, Section 70 of which piovides that “ an order of the 
“ Court under any statiitoiy or other junsdietion shall not as against a 
“ puichaser be invalidated on the ground of w^ant of jurisdiction or want 
" of any concurrence, consent, notice or service whether the purchaser has 
“ notice of any such want or not ” The principle of the rule laid down by 
the Pi ivy Council is that, so long as a Court is acting within its jurisdiction, 
hona fiilc purchasers at court sales sought not to be affected by eirors or ii- 
regularities in the decree oi order for sale or other proceedings connected 
therewath For, as observed by Sir Edward Sugden, L C , in Bowen v Evans 
“ (2) It would be extremely dangerous to impress upon the minds of pur- 
“ chasers under decrees that that which had escaped the vigilance of the 
" Court, its officers and of the Bar would form a sufficient ground to set 
“ aside a sale ” The following passage in the same judgment may also be 
usefully quoted as indicating; the extent of protection accorded by law' to a 
purchaser at such a sale. ' A purchaser has a right to presume that the 
" Court ha& taken the steps necessary to investigate the lights of the par- 
“ ties and that it has on that investigation properU decieed a sale, then he 
"is to see that this is a decree binding the parties claiming Iho estate 
" that is to see that all proper parties to be bound are before the Court 
" and he has further to see that taking the conveyance, he takes a title 

(i) 14 C 18=13 I A 106 (2) i Jo and Lat. 178 
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that cannot be impeached aliimde. He has no right to call upon the 
‘‘ Court to protect him from a title not in issue in the cause and no way 
‘‘ affected by the decree : but, if he gets a proper conveyance of the estate 
so that no person whom the decree affects can invalidate his title, al- 
though the decree be erroneous and therefore to be reversed, I think the 
“ title of the purchaser ought not to be invalidated If we go beyond this, 
“ we shall introduce doubts on sales under the authority of the Court, 
which would be highly mischievous.'’ Looking to the reason of the rule, 
as explained in the above extracts, it appears to me that the language 
[226] of the judicial committee already quoted is to be understood, not 
as limited to the circumstances of the particular case then before it, but, 
as intended to lay dowh a broad rule applicable to judicial sales in this 
country. 

Applying the rule, thus enunciated, to the present case, the first point 
is to see whether the sale was as hold by the Subordinate Judge made 
without jurisdiction. That the Court which pasbed the decree in original 
suit No. 58 of 1887 had jurisdiction to pass it and that the decree was 
in force and capable of execution when the sale took place, are not ques- 
tioned. The only fact said to vitiate the sale, as already stated, is that 
the first plaintiff, though insane, was not, after he became so afflicted, 
represented in the execution proceedings. It is difficult to understand 
how that fact could be said to have divested the Court of the jurisdiction, 
which it unquestionably had, to execute the decree before the first plaintiff 
lost his reason, whatever other effect such fact may have upon the validity 
of the execution proceedings conducted againbt him during the period of 
insanity. I am therefore unable to agree with the Subordinate Judge 
that the sale was made without jurisdiction. 

The next point for consideration is how far, if at all, does the circum- 
stance that the plaintiff was not represented in the execution proceedings 
which terminated in the sale, affect its validity. In dealing with this 
point, it may be observed that though the Code of Civil Procedure 
requires no special notice to be given to a judgment-debtor of an intended 
sale of his immoveable property, yet it does not appear to treat such a 
sale as a purely ex-parte proceeding. Most probably the legislature 
thought that, as every proclamation of sale has under Section 289 to be 
published at some place on or adjacent to the property to be sold and a 
copy thereof has to be fixed up in a conspicuous part of such 
property {Kalyfara Chowdhrain v. Rameoomar Goopfa (1), the judgment 
debtor would thereby get sufficient notice of the proposed sale. 
However this may be, there can be no doubt as pointed by Ranade, J., 
in Aba v. Dhondu Bai (2) that the Code contemplates the necessity 
of a judgment-debtor being a party to the sale proceedings. See 
also the observations in 8heo Prasad v. Hira Lai (3). The provi- 
sions of the Code referred to by the learned Judge show that even 
after a [226] decree the law gives the debtor many reasonable facilities 
for saving his property from sale, and if a sale has become inevitable, the 
law further enables him under proper restrictions to complain of irre- 
gularities in connection with it if he could show they have proved pre- 
judicial to his interest. Now how could the interest of a judgment-debtor, 
who has become insane after the decree was passed, be effectually pro- 
tected in execution, if it is to go on without hi^ being represented therein. 
And why should the judgment-creditor in a case like this stand on a 

it) 7 C. 466! (a) 19 B. 276. (3) 12 A. 440. 
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different footing from that occupied by a plaintiff or appellant, seeking 
relief against persons under such disability, neither of them being allowed 
by law to proceed without taking proper steps for the due representation 
of the defendant or respondent in the suit or appeal Though Section 46fS, 
Civil Proceduie Code, is not expressly made applicable to execution pro- 
ceedings, yet, I think, the procedure hud down therein ought, in reason, 
to be followed in cubes like the piesent also, as othen\iso senous harm 
might be done to judgment-debtor under such disability, whose helpless 
condition entitles them to peculiar protection at the hands of the Court 
directing the 'sale of then properties in execution I am of opinion, there- 
fore, that first defendant was bound to see that the first plaintiff was duly 
represented in the sale proceedings And as he omitted to do so the sale 
must be held to have taken place without the due observance of the 
requirements of law on the point 

Is such a Bale void or is it only liable to be set aside at the instance 
of the party affected^ We have not been referred to any direct authority 
on this point In England it is quite settled that a contract by a person 
of unsound mind is not void, but only voidable (See Pollock on Contracts, 
6th edition, page 89, and the cases therein cited). When such is the case 
in respect of transactions into uhich private parties enter directly with 
insane persons, it is difficult to see how a different rule is to be laid down 
with reference to public sales held under the authority of a Court of 
Justice, it being of the greatest importance, as Sir Edward Sugden 
observes in the case already referred to that such sales should not be 
lightly set aside Against this view it may perhaps be urged that the 
Indian law as to contracts by persons of unsound mind is different from 
the English Law and that such contracts according to the proper construc- 
tion of Section 12 of the Indian Conti act Act are void and not merely 
voidable It is not, however, necessary m [227] this case to express any 
opinion on this point, for asBuming for argument’s sake that this con- 
struction of the section is correct, the ground on which it rests, ui«., in- 
competency to enter into a contract, is quite inapplicable to proceedings 
in execution where property of judgment-debtors, whether competent to 
contract or not, is equally liable to be seized and sold And considering 
that in such proceeding^ Coui'ts could and would hold the scales evenly 
between judgment-debtors and purchasers on the one hand and judgment- 
debtors on the other, the proper course is not to treat sales like the present 
MS entireh null, but to hold that thev are liable lo he set aside for good 
cause shown (compare J ungee Lai v Sham Lai (1)) My view is Strongly 
confirmed by the general tenor of the observations of ^ruttiisami Ayyar, J , 
in appeal against order No 128 of 1892 where he appears to consider that 
in cases concerning the validity of sales under the Civil Procedure Code, 
the real question is whether the defect in the sale to the confirmation of 
which objection is taken, resulted in substantial injury to the party affected 
hv the same, it being, in the opinion of the learned Judge, immaterial 
whether the defect in question is an illegality or something less I arrive, 
therefore, at the conclusion that the sale in the present instance iB not 
void but only irregular 

The cases of Ramaaami v Bagirathi (2) and Knahnayya v Unniaaa 
Begam (3) relied upon on behalf of the plaintiffs, are not, in my opinion, 
in conflict with the above conclusion The question in both caBes was 
whether a Bale of the property of a deceased judgment-debtor without his 

~(n 20 W.R 720. (2) 6 M,^i8o (3) 15 M 399 
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IMS representative being brought on the record was valid. This Court held it 
AtlG 28 After the deatli of the judgment-debtors in these cases there was 

‘ * no one that could be said to have been a party to the subsequent proceed- 

Appel therein, the representatives of the deceased parties not having 

LATE* brought on the record; here, however, the judgment-debtor continued 

CwiL ^ P^^rty, though he came under a disability. Consequently these 

* cases do not seem to me to be on all fours witli the present. Apart from 

19 M. 21 f» language employed by the Judges who decided the later of the 

tw'o cases, ih hardly consistent with the view suggested by the words used 
by the Judges who decided the earlier case. In Krishnayya v. Unnissa 
Begam (1), Parker and [228] Wilkinson, JJ., say that “ The sale without 
notice to him of propertv hehaigiiig to a person not a party to the suit 
“ was a material irregularitv and must necessarilv cause him substantial 
injury." I do not think that 1 shall be warranted in S“uppo 8 ing that in 
adding the words " must necessarily cause liim substantial injury," the 
learned Judges intended to use the phrase " material irregularity " to denote 
something that rendered the sale absolutely null and void, a sense so differ- 
ent from the generally accepted interpretation of the term as used in 
Sections 311 and 312 of the Civil Procedure Code. I doubt whether the 
learned Judges intended to go further than to hold that the defect 
in the sale they had to deal with was from its nature such as to raise a 
strong presumption that it was calculated to cause loss to the 
party whose property was sold without his knowledge (compare Gur Bukah 
Lall v. Jaxvahir Singh (2). IMoreover in Aba v. Dhonda Bat (3), already 
referred to, Jardine and Ranado, JJ., after considering the above two cases, 
treat the sale without the legal representative of a judgment-debtor being 
made a party as an irregular and not a void proceeding. 

The third and last point to be noticed ife that urged on behalf of the 
second defendant to the effect that, upon tln^ view tliat the sale was not 
void, it is not open to the plaintiffs to impeach it on the ground of irre- 
gularity as he, second defendant, is a bona jidc purchaser and the sale has 
been confirmed and sale certificate issued to him. 

The facts necessaiy to determine this point {ire not before us. In con- 
curring with my learned colleague in calling for the necessaiy findings I 
wish to draw attention to an aspect of the order confirming a sale that 
has in my view' an important bearing upon tlie question of second defend- 
ant’s bona fide, I refer to the circumstance that an order of confirmation 
is more than a mere ministerial act, and is a judicial determination, between 
the purchaser and the judgment-debtor, that none of the objections on 
which the latter could have sought to set aside the sale before confirma- 
tion, exist in the particular case (Sections 311 and 312, Civil Procedure 
Code). Now to liold that tlie order of confirmation in the present case 
is binding upon the first plaintiff, notwithstanding tlie fact that he was 
not represented at the time it was [229] passed as lie ought to have 
been, would be to disregard the principle andi alteruni partem. The 
disregard of even such a principle seema to he justifiable, provided it is 
necessary for the protection of bona fide purchasers at execution sales. 
But before the second defendant asks the Court to uphold an "order obtain- 
ed in violation of so fundamental a rule of judicial procedure as that 
stated above, it is incumbent upon him to satisfy the Court that, notwith- 
standing the exercise of the due diligence on his part, he w^as ignorant that 
the first plaintiff had become a lunatic; especially, as about the time 

(i) 15 399 . ( 2 ) 20 C. 599 . ( 3 ) 19 B. 276 . 
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the Bale m question took place, he had been declared to be &uch undei Act 
XXXV of 1850, and the fact that there was an adjudication to that 
effect appears to have been cornrnumcated to the Couit executing the deciee 
by the Collector’s petition, dated 22nd Octobei 1808 For, when the 
second defendant’s bid was accepted, lie, as one of tlie persons interested in 
securing a valid confirmation, became responsible for the legulaiit) of the 
subsequent pitoceedings and consequently was, in my opinion, bound 
to Bee that the first plaintiff was duly represented therein Fioin this 
responsibility he could not escape except by showing that his ignor- 
ance of the condition and circumstances of the first plaintiff at the tune of 
the sale and confirmation was not due to any oini&sion on his part to 
examine the record in the execution pioceedings and otherwise to make 
reasonable enquiries in the matter In the absence of such proof the second 
defendant would, T think, fail to establish that he exercised the care and 
attention necessary to make out he is a hona fide purchaser afe alleged 1 
agree in requiring the Subordinate Judge to submit findings on the mattei 
specified in the judgment of my learned colleague Should the findings be 
against the second defendant, the Subordinate Judge should also lecord a 
finding upon the contention raised by the plaintiffs that tliey sustained 
Substantial injury by the irregularity in the sale 

[On return of finding*; the parties filed a la/inama petition .md tin- 
suit was compromised ] 


10 M. 230— 5 M LJ. 218 
[230] APPELLATE CIVIL 
Before Mr Justice Suhrarnania Aifi/ar 


Rama Ayyan {Countet -Petit ioner), Appellant v 
Sreenivara P attar {Petitioner) Respondent * 

[12th March and 18th April, 1895 ] 

Civtl Procedure Code, Sections 244, 258 

On an application for execution of a decree being presented by a transferee 
decree-holder, the judgment-clebtoi opposed alleging in his petition that he 
had transferred certain immoveable property to the petitioner m consideration 
of his paying the judgment debt to the original decree-holdei and that the 
petitioner had discharged the debt, but subsequently having got thd decree 
transferred to himself instead of entering up satisfaction of the decree, 
fraudulently applied for execution Satisfaction had not been entered up under 
Section 258, Civil Procedure Code 

Held that there must be an enquiry into the truth of the judgment debtor’s 
allegations, and if proved the petition for execution must be dismissed, and 
further that Section 258 , Civil Pioccdure Code, was inapplicable lo the present 
case, since that section applies only to the case of parties who stand m the 
relation of judgment-debtor and judgment-creditor at the date of the transaction 

[R., 35 M 659 (662) = 12 Ind Cas 657=22 MM 170 (173) = 10 MT.T 442= 
(1911) 2 M WN 568, D.. 21 A] 409 f4ll) ] 

Appeal against the order of U S Benson, District Judge of South 
Malabar, passed on civil miscellaneous appeal No 102 of 1893, 1 ever sing 
the order.of V Rama Sastri, District Munsif of Temelprom, in civil mis- 
oellaneous petition No 1762 of 1893 

The facts of this case necessary for the purposes of this report appear 
sufficiently from the judgment of the High Court 

♦ Appeal against Appellate Order No 6 of 1894 
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Sundara Ayyar, for appellant. 

Bespondent was not represented. 

JUDGMENT. 

In original suit No. 77 of 1883* on the file of the Temelprpm District 
MunSif’s Court, a decree was passed against the present respondent. The 
appellant applied to that Court to execute the decree as tranferee thereof. 
The respondent put in a petition wherein he stated that he had transfer- 
red certain immoveable property to the appellant in consideration of his 
paying the judg-[231Jment-deht to the original decree-holder, that the 
appellant accordingly had discharged the debt, that subsequently, how- 
ever, he (the appellant) had got the decree transferred to himself, and 
that, having thus become the assignee, instead of entering up Satisfaction, 
he has fraudulently applied for execution of the decree against the respond- 
ent. He therefore' prayed that the application for execution be rejected. 
The District Munsif, without taking evidence, dismissed the petition on 
grounds which I think it unnecessary to notice. The District Judge on 
appeal came to the conclusion that, if the allegations contained in the 
respondent’s petition be true, the appellant should be taken to have be- 
come a trustee for the discharge of the judgment debt in 77 of 1883,* and 
the appellant’s application to execute the decreets an abuse of the trust. 
Consequently he reversed the order of the District Munsif whom ho direct- 
ed to record, after admitting evidence, a finding on the question of trust 
raised and to paSs a fresh order. 

It was urged before me that the District Judge’s view, that a trust was 
undertaken by the appellant when the property was transferred to him, 
is erroneous, and therefore his order should be set aside and that of the 
District Munsif, rejecting the respondent’s petition, restored. I think, 
however, that the District Judge’s order should not be disturbed, as I hold 
that it is right in so far as it considers that an enquiry into the allegations 
of the respondent is necessary. 

Now assuming these allegations to be well founded, whether, when 
the appellant became the transferee of the property in consideration of his 
paying off the debt due by the respondent, the former became trustee, as 
suggested in the order of the District Judge, may be open to doubt. But 
there can be no doubt that the appellant thereby undertook an obligation 
to discharge tjie debt. Having undertaken that duty, it follows he has 
certainly now no right to execute the decree. This would be still clearer 
if, as alleged by the respondent, the appellant did in fact pay the original 
judgment-creditor the amount due to him. In such circumstances the 
application made by the appellant, praying for the execution of the decree, 
must be held to be a fraud against which the respondent is entitled to 
redress. And now that the appellant has been allowed to appear on 
the record as the assignee of the decree, the question whether the applica- 
tion to execute it is fraudulent or not is one relating to execution arising 
between the decree- [282] holder and the judgment-debtor, and consequent- 
ly it can and ought to be in vestingated under Section 244, Civil Procedure 
Code {Paranjpe v. Kanade (1), Subbaji Rau v. Srinivasa Ran (2), Vita- 
raghava Ayyangar v. V enkaiacharyar (3)). 

As, however, the agreement between the appellant and the respondent 
about the former paying the decree amount to the original judgment-creditor 

♦Found as of 1893 in 5 M.L.J. 218 (219), Ed. 

(2) 2 “M. 264. (3) 5 M. 217. 
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is said to have taken place bo far back as 1883-04, it might perhaps be 
suggested that the transaction in question cannot, under the last para- 
graph of Section ‘258, Civil Proceduie Code, be lecogmzed by the Court in 
execution proceedings, inasmuch as it was not certified by the appellant 
and, inasmuch as the respondent’s application was, with reference to the 
date of the agreement, made after ninety days, the period prescribed for 
an application by a judgment-debtor under that section I consider, how- 
ever, that the said paragraph of the section has no application to this case, 
because at the date of the transaction, which, if proved, would prevent 
the appellant from executing the decree, he was nob himself the decree- 
holder A- 1 understand the said pnjvision of” the law, it is only when 
the parties to a transaction entered into for the purpose of satisfying 
or adjusting a decree stand at the date of such tiansaction in the 
relation of judgment-creditor and judgment-debtor to each other that a 
Court executing the decree is prohibited from recognizing such transac- 
tion unless duly certified That this must be so is clear when the object 
of Section 258 is considered — compare Ramfi Pandu v Mahowcd Walh 
(1) following Yell a v Muniaami (2) The dirst paragraph of the section 
imposes on judgmenl-credit(-rs the duty of ceitifying to <lie Court any 
payment out of Court on account of any satisfaction oi adjustment m 
respect of the decree The Second paragraph enables judgment-debtors to 
apply to Courts to compel judgment-creditors to certify if they had failed 
to do so and empowers Courts to hold an enquiry ifito the matter The 
last paragraph prohibits judgment-debtois, who omit to apply under the 
second paragraph or having applied fail to establish their case, fiom 
relying in execution proceedings upon any payment, satisfaction or 
adjustment not duly certified. Manifestly therefore the enquiry under 
the said second paragraph can take place only between persons standing 
m the relation of judgment-debtor and judgment-creditor 

[233] If the former has entered into a contract, not with the latter, 
but with a third party, with reference to the satisfaction or adjustment of 
a decree, the judgment-creditor cannot make any application against such 
third party under Section 258, and consequently the latter cannot on 
principle be permitted to take advantage of the prohibition imposed b\ 
the concluding paragraph of that Section as a penalty for the judgment- 
debtor’s omission to apply to the Court under the previous paragraph, or 
for his failure to prove his case if he did apply The circumstance that the 
third party, subsequently to the contract, becomes the transferee of the 
decree which he contracted to satisfy, can have no retrospective effect, so 
as to deprive the judgment-debtor of his right to establish that the trans- 
feree 18 , by the anterior contract, precluded from realizing the judgment- 
debt 

It is hardly necessary to observe that it is not the case of the respond- 
ent that, subsequent to the appellant being recognized by the Court as 
transferee of the decree, anything transpired which the respondent is 
entitled to rely upon as a Satisfaction or an adjustment of the decree As 
regards the appellant’s getting himself recognize® as transferee of the dec- 
ree, there is nothing on the record before me to show whether, at the time 
when, he applied for it, the respondent had notice of the application, and 
whether the latter then raised any objection to its being granted and with 
what result Consequently, it is not now possible to pronounce any opi- 
nion upon the question how far the order of the Court permitting the name 

( 2 ) 6 M. joi, 
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1895 appellant to be put on the record as that of the transferee affects 

April right of the respondent to object to the appellants being allowed to 
execute the decree. This and any other question that might be raised 

against the sustainability of the respondent’s present petition will have to 

Appel» determined at the enquiry which has been ordered, and which I think 
LATE '^'^8 rightly ordered. 

Qvil' "^he appeal fails and is dismissed. 


19 M. 
230»5 
M. L. J. 
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[ 284 ] APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Best. 


Kunhan Mayan and others (Plaintiffs) ^ Appellants v. 

The Bank op Madras (Defendant), Respondent.^ 

[16th and 25th October, 1895.] 

Indian Contract Act — Act IX of 1872, Section 171 — Banker*s lien. 

The plaintiff deposited certain jewels with the defendant Bank to secure 
certain debts. Afterwards, he paid the secured debts and demanded the return 
of the jewels being then otherwise indebted to the Bank: 

Held, that the plaintiff was not entitled to recover the jewels without dis- 
charging the other debts unless he proved that the defendant had agreed to 
give up its general lien. 

Appeal against the decree of S. Subba Ayyar, Subordinate Judge of 
North Malabar, in original suit No. 58 of 1893. 

Suit for the return of certain jewels pledged by the hrst plaintiff on 
different dates with the defendant as security for loans made to him or 
their value. The first plaintiff alleged that at the date of the said pledges 
and loans the defendant was informed that the jewels pledged did not 
belong to the first plaintiff, but belonged to plaintiffs Nos. 2 and 3, 
and further that it was agi’eed that whenevei' first plaintiff tendered the 
principal and interest due on the respective loans the jewels pledged there- 
with were to be returned to him. The plaintiffs alleged that the first 
plaintiff, on 30th June 1898, tendered the amount due on the loans 
and demanded the return of the jewels pledged, but that defendant 
refused to return the jewels alleging that the jewels will not be delivered 
until the first plaintiff discharges his other liabilities to the Bank. The 
defendant by its agent admitted the loans and pledges of the jewels in 
question, but denied that at the time tfie pledges were made, the defendant 
was informed that the jewels did not belong to the first plaintiff, and the 
defendant denied that it was agreed that whenever plaintiffs tendered the 
principal and interest due on the said loans the jewels were to be returned. 
The defendant further denied the tender and the defendant further set up 
that in addition to the amounts for which the jewels were pledged to the 
defendant the first plain^^iff was indebted to the said defendant in a large 
sum of money and that the [ 238 ] defendant hab the right to retain any 
property belonging to the first plaintiff and in defendant ’b possession, in 
exercise of his general right of lien on such property for the amount due. 
The Subordinate Judge by his decree directed that, on payment of the 
loans by the plaintiffs with interest thereon within one month togetjier 
with defendant’s costb, the defendant should return the jewels pledged. 

♦Appeal No. 206 of 1894. 
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The plaintiffs appealed and the defendant filed a iremorandum pf 1896 
objections on the ground that the Lower Court erred in law in finding "iQcT 25 
that the defendant was not entitled to a general hen on the jew^els, the . 

subject of the suit for all money due to it, and that it should have found 
that the defendant was entitled to hold the said jewels until all moneys late 
due to it from the plaintiffs on any account whatever were paid. Civil. 

Mr. C. Knehnan, for uppellantB. 

Mr J. H. M Ryan, for respondent #191^1*224 

JUDGMENT. 

Shephaiiu, J — The leal question to he decided in tins appeal is 
whether, under the circumstances, the defendant had ft general hen on the 
jewels and was at liberty to retain them until the other debt owing by 
the plaintiff Kunhan Mayan was paid off. I see no reason to differ fiom 
the Subordinate Judge m hia opinion on the evidence given with reference 
to the second issue, but the alleged fact of notice having been given to the 
agent that the jewel|li belonged to other persons, is not, in my opinion, 
material, for it is not said that Kunhan Mayan was acting otherwise than 
with their consent in pledging the jewels. Indeed the evidence in the 
case ot one pledgee is to the effect that tlie real »)wner was actually piesent 
and took pait in the transaction; in another case, the husband of 
the alleged owner ife said to have been present Under these circum- 
stances and seeing that the Bank agent was, as the discharged cashkeeper 
admits, caieful to deal with the plaintiff Kunhan Mayan only, I do not 
think the right of the Bank in respect of the pledge would be in any way 
prejudiced by the agent’s knowledge, if it had existed The question as 
to the Bank’s general lien is important, because, by his letter of the 
22nd August 1893, the agent declined to give up the jewels until 
the other liabilities of the plaintiff were discharged In tins letter, 
referring to the plaintiff's lettei of the previous day, the agent in 
effect told the plaintiff that he would not take the money offered 
[236] on the terms indicated in the plaintiff’s letter If, therefore, the 
plaintiff was right in insisting on those terms, he was entitled to say that 
thera M^as, on the part of the Bunk, a waiver of his actual tender of the 
money The rule of law with regard to general hens is clearly laid down 
in the 171st section of the Contract Act Bankers have suen a hen on 
things bailed with them unless theie is a contract to the contrary It 
was foi the plaintiff m this caSe to piove the existence of such a contract 
It was argued that the plaintiff had discharged that burden of proof by 
showing that a fresh deposit of jewels was made as each loan was ad- 
vanced. Each loan, with the pledge of jewels accompanying it, must, it 
was said, be taken as a Separate transaction so that the Bank could not 
retain the jewels pledged to secure one of the loans as security for any 
other of the tliree loans Tlie evidence before us as to the relations 
between the plaintiff and the Bank is meagre All we know is that 

besides these three loans there weie other loans by the Bank to the 
plaintiff, a list of which with interest was made up to the 3lst May 1893 
On the ’ 28 th June, a deed of hypothecation was given as security The 
Bank books were not produced, but perhaps it may be inferred that the 
loans on jewels and the other loans were not entered in one account This 
circumstance, liowcvcr, is not inconsistent with the Bank s claim to a 
general lien The evidence of the cashkeeper, w’hich is extremely brief, 
shows that he at least thought theie was nothing special about the plaint- 
iff’s loans and that therefore the jewels might be retained untill all debts 

see* 
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were paid off. It being incumbent on the plaintiff to show that the Bank 
had agreed to give up the general lien to which h} law a Bank is prirna facie 
entitled, I must say tjbat in my opinion the plaintiff hab failed in his proof. 
There was, it may be observed, no proper issue on the question, and no 
attempt made to prove a special contract except by the evidence of the 
witnesses which was discredited by the Judge. Holding that the Bank was 
entitled to retain the jewels until the other debts owed by the plaintiff 
were paid off, I think the Suit ought to have been dismissed. I would 
accordingly reverse the decree and dismiss the suit with all costs. 

Best, J. — Plaintiffs appeal against so much of the decree as directs 
payment of (1) interest subsequent to 2l8t August 1893, (date of the letter 
b) and (2) defendant's costs of the suit, while defendant has taken objec- 
tion under Section 561 of the Code of [ 237 ] Civil Procedure to the dis- 
allowance of his claim to a general lien on the jewels pledged. 

Plaintiffs’ case is that the amount due on the pledge of the plaint 
jewels was first tendered on 30th June 1893 and again the tender was 
repeated in writing on 21 st August following, by letter D, to which was 
received the reply E from the defendant Bank’s agent, saying that the 
jewels could not be given up “ until full value for same has been received 
unless you first discharge your other liabilities to the Bank.” 

The question, therefore, is. had the defendant a lien on the jewels for 
debts of the firsts plaintiff other than those for which they were pledged? 

The law on the point is contained in Section 171 of the Contract Act, 
which says that Bankers may ” in the absence of a contract to the con- 
trary, retain as a security for a general balance of account, any goods bailed 
to them.” The burden of proving ” a contract to the contrary ” is, in the 
present case, clearly on the plaintiffs, who allege that at the times of deposit 
of the jewels the then agent was informed that the jewels belonged to second 
and third plaintiffs and should be returned to them on their paying the 
moneys due on the particular pledge The Subordinate Judge’s finding 
as to this special agreement, which is against the plaintiffs, is in accord- 
ance with the evidence. Mr. Black, the then agent, denies that there was 
any such agreement, or that he was informed that the jewels belonged 
to the second and third plaintiffs. The only witnesses who give evidence 
to the contrary are the first plaintiff and his first witness Achuden, a dis- 
missed cashkeeper of the Bank, who, however, admits that it was ” against 
the rules of the Bank ” to advance money on the pledge of jewels known 
not to belong to the pledger. 

Agreeing with the Subordinate Judge in hiS findings as to the facts, 
1 would dismiss the' appeal. But on these same findings the conditional 
decree in favour of plaintiffs cannot be supported. The suit should have 
been dismissed in its entirety. 

The respondent’s objection must, therefore, be allow^ed and the suit 
dismissed with costs throughout. 

Messrs. Barclay^ Morgan & Orr, attorneys for respondents. 
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[ 988 ] APPELLATE CRIMINAL 

Before Sir Arthur J H Colima, Kt , Chief Justice, and 
Mr Justice Benaon 


Qubbn-Emprkss V Lakshmi Nayakan* [I3th Murch, 1896 J 

Catllc Trespass Act — Act I of 1671, Scchom 22, 25 — No appeal — Criiutnal 1 ‘roicdure 
Code, Section 404 

There being no appeal from a conviction under Cattle Trespass Act, die High 
Court refused to revise the proceedings of the lower Court under Sections 435, 
43K, Criminal Procedure C ode, since there being evidence to support the convic- 
tion to adopt such a course would be to substantially allow an appeal 

Imprisonment cannot be indicted in default of payment of the compensation 
awarded under the Cattle Trespass Act 

|R.. 31 M 133=7 Cr LJ 267=18 MLJ 57 (58)=J MLT 230, 11 L PLR 10 (H) 
Cr ] 
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Case leferred for the orders of the High Court by A W B Higgens, 
District Magistrate of Tinnevelly, under Section 438, Criminal Procedure 
Code 

The case was stated as follows — 

In Calendar Case No. 1G9 of 1895 on the file of the Sub-Magistrate 
of Vilatikularn, the complainant charged the accused with having seized 
his mastei'B cattle and impounded them, and also with having beaten 
him owing to some enmity between the accused and Ins (complainant’s) 
master The complaint was under Section 22 of the Cattle Trespass 
Act I of 1071 and Section 323 of the Indian Penal Code The Sub- 
Magistiate entertained the complaint and tried both the offences to- 
gether The complainant examined two witnesses to piove hi& allegation 
“ The accused pleaded that the cattle grazed on his field and that, for this 
“ reason, he impounded them, and that this complaint was got up against 
“ him because he impounded the cattle He pleaded also that the com- 
“ plainant was beaten by his own men for having allowed the cattle to 
“ stray on another man’s land The accused cited four witnesses to prove 
“ hiB defence The Sub-Magistrate believed the prosecution and dis- 
“ believed the defence and sentenced the accused to pay Rs 12 as com- 
" pensation under [ 239 ] Section 22 of the Cattle Trespass Act and a fine 
" of Rs 5 undei Section 323, Indian Penal Code, or, in default, to undergo 
“ rigorous imprisonment for ten days and five days respectively 

“ An appeal was preferred by the complainant and the Joint Magis- 
" trate found that there was not sufficient evidence as to the illegal 
" impounding, and, as regards the assault, he held that there waS no 
“ reason to believe the prosecution rather than the defence He there- 
" fore quashed the sentence under Section 323, Indian Penal Code, but as 
“ no appeal is provided against the award of compensation under Section 
“22 of Act I of 1871, he has made a reference under Section 435, Crimi- 
“ nal Procedure Code. 

“ The Cattle Trespass Act I of 1871 does not provide for any appeal, 
“ and, under Section 404, Criminal Procedure Code, there was no appeal 
“ against the order of compensation As observed 1)\ the Joint iMagistrate, 
“the evidence about the, illegal seizuie of the cattle is apparently 111 - 
“ sufficient I consider, therefoie, that the award of compensation is 

* Criminal Revision Case Nu Ojj ui i89s 



1896 

March 

13 . 

Appel- 

late 

Crimi- 

nal 

19 M. 
238 2 
Weir 
461. 


Mad. 240 i^DTAN DBOIStONS, NEW SERIES 

“ unjust, and request that the High Court will be pleased, in exercise of its 
“ powers of revision, to order the refund of the amount of compensation 
“ levied. I have also to remark that the order of the Sub-Magistrate 
“ awarding imprisonment in default of payment of compensation is illegal.’* 

Parties were not represented. 

JUDGMENT. 

[The District Magistrate is riglit in Stating that no appeal lies against 
an order under Section 22 of the Cattle Trespass Act (I of 1871), Queen- 
Empress v Raya Lakshma (1) and Dhiku v. Deno Nath Deb (2). 

There is evidence that the seizure was illegal and the Sub -Magistrate 
believed it. The Joint INfagistrate lunrever considered it ‘ insufficient. The 
High Oouit, as a Court of Revision, will not, in such a case, weigh the 
<^vidence, for to do so would, in effect, be to admit an appeal where the 
law does not allow it.] So much, however, of the Sub-Magistrate’s order 
as directs that imprisonment be awarded in default of payment of com- 
pensation is illegal, and is set aside. 

N.B. — The i)ortion in rectangular brackets may be omitted. Since ac7c an appeal 
ivill lie, El) 


19 M. 240-i Weir 537. 

[ 240 ] APPELLATE CRIMINAL. 

Before Mr Justice Shephard and Mr. Justice Davies. 

Queen-Empress v. Rayapadayachi.* [9th January, 1896.] 

Penal Code, Section 448 — Criminal Trespass — Intent 

Although a trespasser knows that his act, if discovered, will be likely to 
cause annoyance, it does not follow that he does the act with that intent. 

[F., 16 CPLR. 182 (183); 1 L B.K 3SS (336); R.. 35 M 186 (187)=12 Cr. L.l. 36 
=9 hid Cas 152=21 M.LJ l6l=9 MLT 283 : 2 Cr L.l 83=13 P.R. 1905, 
Cr=81 PLR 1905; 4 Ci. L [. 293=12 PR. 1906 (F.B.) Cr.=54 P.L.R. 1907; 
12 Cr L.l 148 (149)=9 Ind Cas 89'-=5 S.L.R 29 (30); U.B R. (1897—1901) 
352 Cr., Com., 12 Cr L 1. 453 (4.54)- 11 Ind. Cas 797=21 M.L.J. 781 (782)= 
10 M LT 118=(1911) 2 M W.N 71. ExpL 26 B. 558 (561).] 

Case referred for the orders of the High Court by R. D. Broadfoot, 
Acting Sessions Judge of Trichinopoly, under section 438, Criminal 
Procedure Code. 

The facts of this case appear from the letter of reference wffiich is afe 
folio w’S : — 

The Stationary Second-class Magistrate of Udaiyarpalaiyara con- 
“ victed one Rayapadayachi accused in calendar case No. 677 of 1895 on 
his file under Sections 451 and 75, Indian Pena) Code, and sentenced 
“ him to four months ’ rigorous imprisonrheni. 

“ The accused appealed against this conviction to the Deputy 
“ Magistrate of Aryalur, who altered the conviction to one under Section 
** 448 and upheld the conviction. 

‘‘ In this case, there is a distinct finding by the Stationary Sub- 
** Magistrate that the intention of the accused in entering the house was 
“ to have Sexual intercourse with the complainant’s unmarried sister. 

♦Criminal Revision Case No. 602 of 1895. 

(t) 10 B. 230. (2) 15 C. 712. 

[ Reporter’s Note: Sec In re Khadar Khan, 11 M. 359]. 
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The Deputy Magistrate agrees with the feaid Sub-Magistrate and with fgM 
the said finding; while admitting that it is no offence to have inter- Jan. 9. 

oourse with an unmarried woman, he adds that in this case the accused 

should be presumed to have acted with a criminal intent as 'nothing can Appel- 
be more annoying and insulting to complainant than such an entry’ late 
T think this is not a correct and proper mteipretation of the law CriMI- 
Criminal revision case No 544 of 1885 quoted in page 321), Wpd's jjaL. 

" Criminal Rulings, third edition, is in point This ruling is a clear - 

" authority for holding that, in the circumstances staled and found, the 19 M. 

accused has committed no offence, foi liis prtwaig intent, and to that 240^1 

“ alone we should look, was not to insult or annoy the bi other but to W«ir 

“ meet the sister 

[241] Again on the facts found, it is no more than likely tliat, as 
alleged by the accused, he was enticed into the house in order to be 
" beaten and falsely charged with theft Under these circumstances I 
“ have the honour to request their Lordships to quash ihe conviction and 
" to order that the accused who has been this day oidered to be released 
" on bail be feet at liberty 

Counsel were not instructed 

JUDGMENT 

We agree with the opinion of the Sessions Judge based on a decision 
of this Court m re Swaratn Guruvatija (1) which, however, is not in accord- 
ance with a previous decision m re Vera Ouruhkal (2) Tn oui opinion 
the accused, though he may have known that, if discoveied, his act would 
be likely to cause annoyance to the owner of the house, cannot be feaid to 
have intended either actually or constructively to cause such annoyance It 
is one thing to enfceitain a certain intention and another to have the know- 
ledge that one's act may possibly lead to a certain result The section (441) 
defining I'nminal trespass is so worded afe to show that tjie act must 
be done with intent and does not, as other sections do (c g , Section 425), 
embrace the case of an act done with knowdedge of the likelihood of a 
given consequence 

The conviction must be set aside and the prisonei who is on bail 
releafeed from his bond 


19 M. 241=1 Weir 732. 

APPELLATE CRIMINAL 

Before Sir Arthur J H Collins, Kt , Chief Justice and Mr. Justice 

Davies. 


Queen-Empress v. Subbanna.* [14th February, 1896.] 

Madras District Municipalities Act — Act IV of 1884, Section 179 — Criminal Procedure 
Code, Section 433 

By Section 179, Madras District Municipalities Act IV of 1884, it is provided 
" the external roofs, verandahs, pandals, and walls of buildings erected or 
*' renewed [242] after the coming into operation of this Act shall not be made of 
“ grass, leaves, mats or other such inflammable materials except with the 
“ written permission of the Municipal Council ” 

♦ Criminal Revision Case No. 532 of 1895 

(1) Criminal Revision CUsc No. 544 of 1895, Weit's Criminal Rulings, Third 
Edition, 329 

(2) Criminal Revision Case No 249 of 1882, fVeir's Criminal Rulings, Third 

Edition, 338. 
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188C hi old, that the word “renewed” incUtdcs repairing. 

Feb. 14 . quarter, Upper Burma Municipal Regulation, p 1.] 

Case referred for the orders of the High Court by J. N. Atkinson, 

Appel- District Magistrate of Kistna, under Section 488, Criminal Procedure Code. 
LATE The case was stated as follows: — 

Crimi- * Dne Kowludu Subbanna of Bezwada repaired a portion of his that- 

nal, ‘ died roof without the permission of the Municipal Chairman. Tlie 

- “ Sanitary Inspector of the Bezwada Municipality prosecued him under 

IBM. Section 179 of the Madras District Municipalities Act, 1884. But the 
241 »1 “ Bench acquitted the accused under Section 245, Criminal Procedure 

Code, on the following grounds: — 

“ ‘This is neither erection, nor renewal contemplated by the Act. 
“ Only a portion of the roof was repaired. This is not within tlje purview 
of the Act.’ 

“ The Bench is clearly wrong. Section 179 of the Municipal Act 
“ covers all ‘ external roofs of buildings renewed.’ My Head Assistant 
“ Magistrate comments on the case as follows: — 

“ ‘ Repair ’ is renewal and further the contention is not technical. 
“ The section places in the hands of the Municipal Council a means of pre- 
“ venting fire through thatched roofs, since the substitution of tiles can, at 
“ its discretion, be made a condition of the grant of tjie license. By 
“ decisions such as this, that discretion is taken away, since so long as» a 
“ vestige of the old roofs remains the plea of repairs will be successful.” 

Parties were not represented. 

JUDGMENT. 

We have no doubt that the interpretation put by the Bench of 
Magistrates upon the meaning of the word ‘ renewed * is wrong. It inclu- 
des repairing. The acquittal is set aside and the accused must be retried. 


IB M. 243-^6 M.L.J. 3B. 

[ 248 ] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt, Chief Justice and 
Mr. Justice Parker. 


Velu Pandaram (Plaintiff), Appellant in Appeal No. 115 of 1894 
V . Gnanasambanda Pandara Sannadhi and another 
(Defendants), Respondents. 

Gnanasambanda Pandara Sannadhi (Defendant No. 1), 

Appellant in Appeal No. 120| of 1894 v. Velu Pandaram 
AND another (Plaintiff, and Defendant No. 2), 
Respondents.* [17th, 23rd September and 
22nd October, * 1 895 . ] 

Religious endoxvment — hi ereditarx trustee — / nvalid alienation— Limitation. 

In a suit brought by a hereditary trustee to set aside certain alienations of 
the trust j'roperty made by his predeccssors-in-title and to have it declared that 
he w.'is entitled to the sole management of the trust property, it appeared that 
the property was held jointly by plaintiff’s fathei and by the mother of the 
first defendant On I7lh September i868 first c defendant’s mother alienated 
her right to the joint management to the first defendant, who however never 

♦Appeals Nos. ii«; and 120 of 

< V ' 
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got posSe&sion urttil 13 th February 1869 , on which date plainliff’s father alienat- 
ed his right to joint management to first defendant; the plaintiff was born 

in 1875 

Held, that the hereditary right of plaintiff was a personal right accuring on 
the death of his predecessor, vtj , his father, and that as limitation ran from 
that date, the suit was not barred 

IR€v., 23 M 271 (P-C)— 2 Bom LR 597=4 CW.N 329=27 lA 69=10 M L J. 29 
=7 Sar. FCJ 671. R, 2< M 439 (441)] 

Appeals against the decree of V. Brimvasa Charlu, Subordinate 
Judge of Kumbakonam, in original suit No. 42 of 1892 

This suit was brought by the plaintiff as hereditary trustee of the 
Nakshatramalai Kattalai charity against the first defendant, the adhinam- 
dar of the Dharmapuram mutt, for a declaration to establish plaintiff's 
right to the sole management of the said chanty of Sn Amerthaghateswara- 
swami temple at Thirukadaiyur and to direct the first defendant to 
suiTender up to the plaintiff the plaint properties. It was further prayed 
that should the Court [ 244 ] hold that the first defendant had acquired 
the second defendant’s right m respect of his half share in the manage- 
ment of the said charity, a decree might be passed declaring plaintiff 
to have the right to hold the plaint pioperties jointly with the first 
defendant and to have jomth with him the right to the management 
of the said charity 
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The charity in question w^as alleged to have been founded by the an- 
cestors of the plaintiff and second defendant and the lands described in 
the plaint schedule attached to it were granted by them for the use of the 
chanty in order that the income thereof might be appropriated and em- 
ployed for the worship and the celebration of certain festivals It was 
further alleged that it had been arranged that the management of this 
charity and the property bo granted should vest in the members of 
their own family from generation to generation While this chanty was 
thus under the management of the family of the founders, the Government 
took charge of it and the properties thereto attached, but Government 
disconnected itself from all direct management of this institution and 
delivered it to plaintiff's grandfather Velu Pandaram in 1850-57 Since 
then the charity was managed by the said Velu Pandaiain and his divided 

co-parcener Kuppa Pandaram (the father of defendant No 2) until their 

death, and they were succeeded in the management by the plaintiff’s 

father. In the years 1868 and 1869 the plaintiff’s fathei and one Visa- 

lakshi, mother of defendant No 2 and widow of Kuppa Pandaram, accepted 
each Rs 2,000 from the Pandaia Sannadhi of Dharmapuram (first defend- 
ant’s predecessor-m-title) and transferred to him all their rights to the 
management and to the lands pertaining to the kattalai, and since that 
date the Dharmapuram mutt agents have been managing the lands and 
affairs of the charity The plaintiff’s fathei died in August 1884 The 
plaint set forth that the plaintiff and defendant No 2 have the right 
of management according to the family anangement and custom, but 
alleged that defendant No 2, having left the management in the hands of 
the first defendant, and being even after having attained majority unwill- 
ing to assume it, the plaintiff has succeeded to the sole management of 
the entire chanty Plaintiff attained his majority on 26th Febriiarv 1891, 
and has since frequently requested the first defendant to surrender the 
office of trustee and the kinds pertaining to it but without success 
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The first defendant traversed the allegations in the plaint and 
at the suit was barred by limitation He further stated that this 
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198S trust and charity had been attached to the Dharmapuram Adhinam and 
CXjt, 22. handed over to his predecessors in office in 1842 by the Government, 

that the plaintiff’s father having put forward a claim of right in 1867, his 

Appel- claim was purchased for Rs. 2000. The first defendant further raised some 
LATE other pleas, which are not now material. 

ClViLa second defendant filed a written statement supporting the plaint- 

iff’s case, but seeking to Imve joint management with him. 

19 M. The Court of first instance found that, though the origin of the insti- 

243 ^ 6 tution was involved in obscurity, there was no doubt that the management 
^io**^* of this kattalai was vested in the plaintiff’s family, and that its affairs were 
* managed subsequent to the Government management by the plaintiff’s 
grandfather Velu Pandaram and his nephew Kuppa Pandaram, and after 
the death of Velu Pandaram by his adopted son Nataraja (plaintiff’s 
father) and nephew till the death of the latter. It was also proved that, in 
August 1868 and February 1869, it passed to the Dharmapuram mutt 
under two registered conveyances, the one (Exhibit A) executed by the 
second defendant’s mother as guardian of defendant No. 2 and the other 
(Exhibit H) executed by the plaintiff’s father. 

In the result the lower Court held that the alienations were illegal, 
that the suit was not barred by limitation, and that the plaintiff was 
entitled to joint management of the office and the lands forming its en- 
dowment along with defendant No. 1. The lower Court further held that 
the plaintiff’s claim to tlie half share of second defendant’s father was 
barred by limitation. 

The plaintiff appealed in appeal No. 115 of 1894 on the ground that 
he is entitled to the wliole property and management. 

Defendant No. 1 appealed in appeal No. 120 of 1894 contending that 
plaintiff’s claim is barred in respect of his father’s half share. 

Bhashyam Ayyangar and Sundara Ayyai\ for appellant in appeal No. 
115 of 1894, 

Krishnasami Ayyav, for respondents in the above. 

Krishnasami Ayyar, for appellant in appeal No. 120 of 1894 

Bhashyntn Ayyangar and Sundara Ayyar, for respondents in the 
above. 


JUDGMENT. 


[246] The ancestors of plaintiff and of second defendant wore heredit- 
ary trustees of the charity called Nakshathramalai Kattalai attached to a 
temple of Thirukadaiyur, and were jointly entitled to its management. It 
was at one time taken under the control of Government, but was redeliver- 
ed in 1850-57 to Velu Pandaram, plaintiff’s grandfather, as hereditary 
adinakarta, since which time Velu Pandaram and his divided coparcener 
Kuppa Pandaram continued in joint management. In 1868 Velu Panda- 
ram had been succeeded by his son (plaintiff’s father), and Kuppu Panda- 
ram had also died, leaving a minor son (second defendant) and a widow, 
Visalakshi. On 17th September 1868 Visalakshi, on behalf of her minor 
son, executed a registered deed of conveyance of his share in the joint 
management to first defendant’s predecessor, the then Pandara Sannadhi 
of Dharmapuram mutt (Exhibit A), and in the following year (February 
13, 1869) plaintiff’s father executed a similar deed in respect to his half 
share in the management (Exhibit H). Since ttiat time the Pandara San- 
nadhi for the time being (now first defendant) has managed the; charity. 
Plaintiff’s father died in August 1884 and plaintiff brought this suit on 17th 
August 1892 as the successor of his father in the hereditary trusteeship to 
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recover the properties of the charity and for a declaration of his right to 
sole management. 

Various issues were framed in the Court, below, almobt all the allega- 
tions made in the plaint having been disputed In the result the Sub- 
ordinate Judge found that plaintiff was entitled to recover his father’s 
half share in the management, but that his chum to the half share which 
had belonged to second defendant’s father, was barred. A decree was, 
therefore, passed, giving plaintiff joint possession of the management and 
property with the first defendant 

Against this deciee both sides have appealed, the plaintiff in appeal 
No 115 of 1894 contending that he is entitled to the whole property and 
management, while the first defendant in appeal No 120 of 1894 contents 
that plaintiff’s claim is barred m respect to his father’s half share as well 
as to the half share of second defendant’s father. 

Before us the original hereditary right of plaintiff’s family has not 
been contested, nor is it denied that the alienations of the [ 247 ] trust 
property m 1868 and 1869 were illegal The sole points aigued have been 
the questions of limitation 

Taking first defendant’s appeal (No 120), first, it is argued time began 
to run against plaintiff’s father m 1069 before plaintiff vvas bom (in 1875) 
and hence that the right was barred long before plaintiff had any claim, 
which could only have accrued on the death of his father m 1884 The first 
defendant’s pleader complains that the Subordinate Judge has treated the 
case as if it resembled one of an alienation made by a widow, which would 
be valid for the life-time of the alienor, and in which the successor’s right 
would only be infringed when the succession opened In support of this 
contention he referred to Bahvant Rao Biahwant Chandta Char v. Purun 
Mai Chaube (1) and other cases m which that Privy Council decision has 
been followed — Kannan v Nilkandan (2), Karbnahah v Nattan (3), Otyanu 
Sambandha Pandora Sannadhi v Kandaaamt Tarnbiran (4), Nilakandan 

V Padmanabha (3), and Sanharan v Krishna (6). 

No doubt the right of plaintiff’s father to set aside his own alienation 
or that of his kinswoman Visalakshi would have been barred long before 
his death in 1884, but the question is, when did the right to sue as 
hereditary trustee a^cevue to plaintiff It seems to us clear that it did not 
accrue till his father’s death m 1884, and he has brought his sUit within 
eight years of that date. Against plaintiff there could be no adveise 
possession till his right accrued, the act of his father was a fraud on the 
trust, but plaintiff was not in a position to question it till 1884; the time 
will therefore run from the date of his predecessor’s death See Mahomed 

V Oanapati (7), Jamal Saheb v Miirgaya Swami (8), and Modho Kooery v 
Tekait Ram Chunder Singh (9) 

Another argument put forward w^as, tfiat since second defendant had 
permitted his right to sue to become barred by limitation, the plaintiff is 
also barred, since plaintiff and second defendant were jointly entitled to sue, 
and we were referred to the ca‘^eB reported in Seahan v Rajaqopala (10), 
Narayanan Nambudn v Damndaran Nambtidri (11), and Moidin Kutti v 
Beevt Kutti Ummah (12). We [2M] do not think these cases apply 
liie personal right of trusteeship is not joint, though the rights of trustees 
against strangers are joint Any one of the joint trustees as against a 
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stranger has a right to claim the whole property, and as plaintiff has 
brought his suit to recover the properties within twelve years of the 
accrual of his right, he is not barred by the fact that his co-trustee may 
have suffered his right to become extinct. 

On these grounds the appeal by first defendant (appeal No. 120) must 
be dismissed with costs. 

Passing to the appeal preferred by plaintiff (appeal No. 115) the 
Subordinate Judge held that plaintiff’s father had a right of suit in 
August 1868, as soon as Visalakshi alienated her son’s share in the man- 
agement, that that right of suit became barred in six years, and hence was 
barred before plaintiff, was bom, and that, wliether the limitation was 
six years or twelve, time ran against plaintiff’s father, and thus the bar 
against him w’as equally a bar against his successor. 

In this view of the case we are not able to agree. It appears to us 
doubtful, in tlie first place, whether the widow' Visalakshi was able tb give 
possession to the purchaser, though, no doubt, the then Pandara Sannadhi 
sent his men to reap thc< crops and -set up a claim under colour of the 
document executed by the widow. The Pandara Sannadhi was a far 
more influential man than plaintiff’s father, and he was consequently able 
to bring pressure upon the latter and induce him to execute the deed H, 
which was a fraud upon the trust. But we do not think the evidence 
establishes that between September 1868 and February 1869 the two 
were in joint possession. The possession seems to have been with plain- 
tiff’s father, though efforts were made forcibly to oust him. Exhibit H 
states that possession was given under that document. 

There is then no question of the Pandara Sannadhi having acquired 
as against plaintiff a right by adverse possession to a joint share in( the 
management, and the cases referred to Kannan v. Nilakandan (1), Mad- 
hava V. Narayana (2) and Radhabai v. Anantrav Bhagvanf D^shjiande (3) 
do not apply. As no limitation with respect to joint management ran 
against plaintiff’s [249] father none ran against plaintiff: and as has been 
pointed out above, his right to follow the property is not barred, since the 
suit is brought within tw’elve years of the accrual of the right. 

The appeal must therefore be allowed and the plaintiff be declared 
entitled to the sole right of management and the possession of the proper- 
ties attached to the kattalai must be delivered to him.* 

The first defendant must pay plaintiff’s costs in this appeal. 


(2) 9 M. 244. 
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PRIVY COUNCIL Feb. 26. 

Present “ 

Privy 

Jjnr<l8 Wataon, Hohhouae, Shand and Davey and Sir R Couch CoUN- 

[On appeal from the High Court at Madraa ] cil 


Sri Raja Papamma Rao (Defendant}, Appellant v Shi Vir^ 
Pratapa H V Ramacuandra Razu and another (PlaintiffH), 
Respond cut 8 [12th, and 22nd Febiuary, 1096.] 

mortgage — Remedy of mortgagee ufon default made — /Ut IV of 1 H 82 , Srt/joii 
S 8 — Construction of deiree 

Oil ciefault made in p.iyment on a simple mortgage, a Coiiil, instead of 
decreeing the proper relief, had made a decree (which, however, had after- 
wards become final, and had been executed) for possession by the mortgagee 
'after a period of grace That decree ’would rightly ha\e been for a judicial 
sale (Transfer of Property Act, 1882 , Section 58 ) 

In this suit, brought by the mortgagor for an account to be rendered by the 
mortgagee, and for re-delivery of possession, alleging that the account would 
show payment of the debt already made out of the rents and profits 
Held, that the decree for possession did not amount to a decree for fore- 
closure or preclude redemption, the possession of the decree-holder having 
only been as mortgagee, y and having involved liability to account to the 
mortgagor 


19 M. 249 

(P.C0- 

23 LK. 
32^6 
M L. J. 


53=7 
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[Rel., 10 Ind Cas 97S (977)-4 bLR 244, 11 Ind Cas 629 (631)=-21 MLJ 562, 
R, 35 B 204^13 Bom LK 30 (37)=9 Ind Cas 3S1 (353), 30 C 463 (466), 
25 y\ 244 (260), 30 M 393 (396)-l7 MLJ 220=2 MLT 351; 7 Ind Cas 
36 (37), 6 OC 367 (369), Expl., 29 C 1 (F B.)=5 CWN 821 (829), D, 16 
Ind Cas 694 (696)=23 ^r L I 360 (362)=12 MLT 330 (332) = (1912) M W N 
995 . 8 O C 33 (35) ] 

Appeal from a deciee (21st February 1898) of the High Court, le- 
verBing a decree (i5th September 1891) of the Subordinate Judge at Ellorc 
This appeal arose out of a suit filQd 4 on the 10th March 1891 by the 
reprepentatives of mortgagors against the representatives of the mortgagee, 
claiming re-dehvery by them of possession of a [280]talukhdari village, the 
mortgaged property, on an account being taken of the rents and profits 
realized by the mortgagees, from the year 1880 

No facts were in dispute, and the only question was as to the effect to 
be given to a decree of the District Court of Godavari of the 16th July 
1876, under which the mortgagees had taken poBsession, and as to whether 
that decree had effect to deprive the mortgagors of their title to redeem 
The mortgage was executed on the 15th June 1870 by the father and 
elder brother of the plaintiff in this suit to the ancestor of the first and 
second defendants, of whom one now appealed 

The mortgagors undertook in the deed, which was specially registered, 
to repay a sum of Rs 2,011 with interest by four annual instalments, 
mortgaging, as security, the talukdari village of Khandrika Sitaranavaram, 
their ancestral estate 

The condition of the mortgage was this * — 

If the debt is not discharged according fco the instalments, you 
** should recover the same by means of the mortgaged property, the crops 
" of our cultivation, and our other property and from our person accord- 
ing to your wish " ^ 

The mortgagee sued the mortgagors upon this bond in 1870, and 
prayed for a decree directing the defendants to pay the amounts then due 
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with subsequent interest, by means of the undermentioned property 
and other property.” The District Judge of Godavari decreed on the 
16th September 1876 in favour of the plaintiff, stating in his judgment: 
In accordance with the custom prevailing in the Courts in this Presi- 
dency three months’ time will be allowed to the defendants within which 
” to pay up the whole sum now decreed, principal and interest and costs; 
” failing which, the plaintiff shall be put in possession of the immoveable 
and moveable property specified in the bond sued upon, and in the plaint 
and schedule, as provided ill the terms of fhe bond.” The decree fol- 
lowed in the same words. 

On the 26th August 1879 notice was given to the mortgagors to show 
cause why this decree should not be executed. On the 16th September 
following, stay of execution was applied for, on the ground that the 
decree was neither according to the terms of the mortgage deed, nor 
was according to what had been asked; and that the mortgagors were 
about to apply for a review. This [ 281 ] application, founded on the 
Judges having wrongly treated the mortgage as one of conditional sale, 
was rejected on the 10th November 1879 as being out of time; and in 
1880 the mortgagees obtained possession. In 1883 the village was sold 
to a person who again sold it to the present appellant in 18^. 

On the lOth March 1891 the representatives of the mortgagors 
brought this suit for an account alleging that the whole mortgage debt had 
been discharged by the rents and profits received by the mortgagees down 
to 1885; and that they were entitled to restitution of the property. The 
defendants representing, the mortgagee ty their wTitten statement insisted 
that the village had become absolutely their property in virtue of the decree 
of 1876, behind which no Court could go. 

On the 5th September, 1891 the Subordinate Judge at Ellore dismiss- 
ed the suit. 

In his judgment he said: — 

” I understand from the provision of three months’ grace allowed 
” in the decree for discharging the debt the District Judge of Godavari 
” meant that the mortgage w^ould be foreclosed on the default made, and 
” that afterwards the land could be delivered to the decree-holders uncon- 
” ditionally as was subsequently done.” 

On the plaintiff’s appeal the High Court, ^(Muttusami Ayyar and 
Handley, JJ.) on the 21st February 1893, reversed this decree of dismis- 
sal, remanding the suit for decision on the merits. The reason assigned 
for this result was that the true construction of the decree of 1876 was 
that the District Judge of Godavari intended to put the mortgagee into 
possession, only that he should recoup himself the mortgage debt and 
interest out of the usufruct of the mortgaged property as provided for in 
the deed, and remain in possession until the debt and interest should have 
been thereby liquidated; and not that he should retain possession as if on 
foreclosure. 

On an appeal preferred by the representative of the original mort- 
gagee Mr. J. D. Mayne appeared for the appellant. 

The respondent did not appear. 

The argument for the appellant, in brief, was that the decree of 1876 
had not received due effect. The effect intended, although that was not 
the right decree upon a simple mortgage on which default had been 
made, was that the mortgage after the three months of grace had expired 
should, on the further default, be [ 282 ] foreclosed. Further default 
occurred; and that the decree in itself was wrong was no ground at the 
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present day for its not receiving effect The mortgagors, who might have 
had the decree reversed or amended by taking proceedings in due time, 
had, after the expiration of the three months’ grace, lost all title to the 
laud mortgaged, of which by the necessary effect of the decree of 1876 the 
lawful possession had passed to the mortgagee The respondents should 
ha\e sought their remedy, if they had any, by petition when the execution 
proceedings were pending in the suit decreed in 1076 No separate suit 
would lie for the construction, and virtually for the setting aside, of that 
former decree. 

Their Lordships’ judgment was, on the 22nd February 1896, delivered 
by Lord Hobhouse- — 

JUDGMENT. 

The plaintiffs in this suit, who are respondents in the appeal, repre- 
sent the mortgagors of the property in dispute; and the defendants, who 
are appellants, represented the mortgagees The present question is, what 
was the effect of a decree of the District Judge which was passed on 10th 
September 1876, and which directed that the mortgagees should be put 
into possession of the property 

The mortgage was effected by deed^dated 15th July 1870 for securing 
Rs. 2,011 and interest The debt was to be paid by four instalments On 
failure to pay “ you should recover the same by means of the mortgaged 
“property, the crops of our cultivation, and our other property, and from 
“ our person “ Though it is not here expressed that the mortgagee’s 
remedy is to be by sale under decree, the mortgage falls within the class of 
simple mortgages, as classified in Sir A Macpherson’s work on Mortgages, 
page 12, and in the Transfer of Property Act, 1802 In such a mortgage 
there is no transfer of ownership, and the mortgagee must enforce his 
charge by judicial sale 

In the year 1876 the mortgagee, being unpaid, 61ed a plaint, and 
prayed for a decree directing the mortgagors to pay debt and costs and 
interest until realization of the money by means of the mortgaged property 
and other property. That is precisely the relief to which a simple mort- 
gagee is entitlid, whether before the Act of 1882 or since 

The difficulty has aiisen from the decree which the Court thought 
6t to make on this plaint Aftei affirming the mortgagee’s right to 
a decree for the money, the District Judge said [ 253 ] that “ In 
accordance with the custom prevailing m the Courts in this Presidency, 
“ three months' time will be allowed to the defendants within which to pay 
“ up the whole sum now decreed, principal and interest and costs, failing 
" which the plaintiff shall be put in possession of the immoveable and 
moveable property specified in the bond sued upon and m the plaint and 
schedule as provided in the terms of the bond “ And he made a decree 
accordingly. 

That decree was not according to law. In default of payment, a 
simple mortgage gives to the mortgagee a right, not to possession but to 
sale, which he must work out in execution proceedings. In referring to a 
Madras custom, the District Judge probably meant only a practice of the 
Courts to give three months for payment. If he meant a custom to give 
possession on simple mortgage as the High Court think he did, there is 
no such custom And Mr. M^yne frankly admitted that the mortgagee 
was not entitled to the relief given, and that there is no ground for think- 
ing that the decree was agreed on in Court, or consented to by the mort- 
gagor. 
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The mortgagor however did not appeal and did not seek relief by way 
of review until it was too late. The decree therefore stands and is binding 
on the parties; and the mortgagee took possession under it. He has since 
sold the property, but that does not affect the rights of the mortgagor. 
The question is in what character was the possession taken. If in the 
character of a mortgagee, the mortgagor liad a right to redeem, which was 
not barred by time when this suit began. 

Mr. ^laNne contends that tlie decree was intended as a foreclosure, 
and is so in effect. The only other kind of possession which can be 
suggested is usufructuary possession, lasting until the debt is discharged 
by the profits ol the estate; and Mr. Mayno urges that there is nothing 
in the judgment to suggest such a possession, and tliat “ tlie terms of the 
bond ” do not arrant possession of any kind. All that is true; but it 
does not compel the inference that the decree amounts to a foreclosure. 
There is nothing in the judgment to suggest a foreclosure any more than 
usufructuary possession; nothing inde(‘d to throw light on the terms of the 
decree All we know is that possession was given, and gi\en under some 
error. 

[ 264 ] If it were necessary to speculate nicely on the meaning of the 
Judge, their Lordships would be disposed to agree with the High Court, 
who consider that when the Judge used the expression “ ns provided in the 
rerms of the bond ” he w’as thinking that the right given by the mortgage 
to recover by means of the mortgaged property and the crops meant a 
right to enter and take the profits That is certainly more in accordance 
with “ the terms of the bond ’’ than is a foreclosure, which is not a re- 
covery of the debt h\ means of the property, but a substitution of the pro- 
perty for the debt If indeed the matter were new, it might reasonably be 
argued that the terms of a simple mortgage justify usufructuary possession, 
but long practice, now embodied in a statute, lias settled that the remedy 
of the mortgagee is a judicial sale 

It is bow^ever hardly necessary to follow the High Court into this 
speculation. It is sufficient that the mortgagee, not being entitled to 
foreclosure, and not asking for it, got a decree which did not purport to 
work foreclosure It pui-ported to give possession “ as pftvided in the 
terms of the bond ’’ That was impossible, for there were no sucli terms; 
but it purported to do that, and did not purport to put an end to the bond 
and to the relations of mortgagor and mortgagee altogether. It could, 
though subject to correction on appeal, give possession, and did so. Tlie 
mortgagee, thereupon, became mortgagee in po'-sossion; and as such hf 
must submit to be redeemed. 

Their Lordships w'ill humbly advise Her Majesty to dismiss thif 
appeal. 

Appeal dismissed. 

Solicitors for the appellants: — Messrs, Burton, Yentes (f* Hart. 
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[288] APPELLATE CIVIL 
Before Mr. Justice Shephard and Mr Justice Beat. 

Buryanarayana (Plaintiff), Appellant v Narendra 
Thatraz (Defendant), Respondents.* [8th and 14th October, 1895 ] 

Regulation V of 1804, Section 17 — Powers of Agents to Court of fVards — Contract 
Act, SectKut 25, Clause 3 — Promise to pay a tinie-harred debt 

A Collector, as Agent to the Court of Wards, has no aulhonly lo hind a 
ward of the Court of W ards by a promise under Contract Act, Section 25, 
Clause 3, to pay a debt which is barred by limitation 

fR.. 6 Ind Cas 760=20 M.L J 567 (568)=7 \I LT 383=0910) A( WN 194, D, 34 
M 221 (225)=6 Ind Cas 407= 20 MLJ 808 (813)=8 MLT 105] 

Appeal against the decree of E C Rauson, Acting Distiict rFudge 
of Viaagapatam, in original suit No 1 of 1893. 

The plaintiff sued to recover a sum of money advanced in 1879 by 
his father to the deceased father of the defendant, who was a minor under 
the Court of Wards and was represented in the suit by the agent to the 
Court of Wards 

The District Judge dismissed the suit as barred by limitation 

The plaintiff preferred tins appeal 

Sanharan Nayar and Siuuhua Ayyar, foi appellant 

^Ir E B Poivcll, for respondent 

JUDGMENT 

The suit IS to recover a sum of Ks 0,583-13-6 afe balance due under 
the document A, alleged to have been executed by the defendant’s fathei 
to plaintiff’s father on the 20th September 1879, for Rs 7,000 repayable 
on 21 st July 1880 with interest at 0 annas per cent per mensem The 
Judge has dismissed tjie amt, finding (1) that the genuineness of A is not 
proved, and (2) that the claim is barred by the law of limitation 

A number of letters were produced before the Judge as contain- 
ing acknowledgments of the debt, and therefoie saving th(* suit from 
the time bar The Judge rejected these letters as inadmissible by 
reason of their not bearing a one-anna stamp under Aiticle 1 of 
Schedule I of the Stamp Act It is contended for appellant that, in 
thus holding, the Judge was in error — a contention that must be allowed 
to be good, see Bishambar Nath v Nand Kiahorc (1), [286] Fatechand 
Harchand v Kisan (2) It is, however, also found by the Judge that even 
if admitted, the letters would not help the plaintiff, as ” theie is no 
evidence worthy of the name ’ that tjie defendant’s father authorized 
the wilting of the letteis. To be of use for saving from the bai^ of limi- 
tation, under Section 19 of the Act (XY of 1877) the acknowledgment 
must be signed “ either porfeonally or by an agent duly authorized on 
this behalf it is admitted that none of the letters produced are signed by 
defendant's father, and we agree with the Judge that the evidence is 
altogether insufficient to support a finding, that those who signed the 
letters were in fact authorized to do so 

Stress is laid on behalf of appellant on Exhibits B to H, in which the 
debt in question is acknowledged by the Governor's Agent on the death 
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1895 defendant's father. When the estate was taken charge of by the 
Oct. 14. "Wards, and, as appears from Exhibits C and G, a sum of 

L. * Es. 2,135 was actually paid to the Jeypore Estate “ on account of debts 

Appel- by Srinivasa Bakshi Patro (plaintiff) from Rs. 8,000," which the 
LATE Bisamkatak Estate (t.e., defendant’s estate) owes to him (plaintiff.) 

Civil. neither can this payment nor the acknowledgments contained in 

these letters be of use to plaintiff under Section 19 or Section 20 of the 

19 M. 253. Limitation Act, as they were not made till after the claim had become 
barred. It remain^ to consider whether they are sufficient to revive the 
plaintiff’s claim (supposing it ever to have existed) under Section 25 of the 
Contract Act (Clause 3), which makes enforceable a " promise made in 
writing and signed by the person to be charged therewith, or by hia agent 
generally or specially authorized in that behalf, to pay wholly or in part a 
debt of which the creditor might have enforced payment but for the law 
for the limitation of suits.’’ The question here is, can the Governor’s 
Agent be held to have been the agent of the defendant " generally or 
specially authorized ’’ to make promises to pay barred debts? Section 17 
.of Regulation V of 1804, no doubt, authorizes Collectors to liquidate debts 
due to private creditors from the estates of disqualified proprietors; but 
the same section contains a proviso “ that the permission of the Court 
of Wards in writing shall have been had and obtained in. every instance 
previously to the payment of any private debt.” In the present case the 
Prvnvf [251] of Wards declined to admit the debt and told plaintiff to 
isli his claim by suit (see Exhibit I). It is clear, therefore, that the 
tior’s Agent, the officer in the Vizagapatam Agency, corresponding 
lector in the regulation districts had not autliority to bind the minor 
lant by promise under Clause 3 of Section 25 of the Contract Act 
y the» plaint debt. 

he above findings make it unnecessary to consider whether A is 
le or not. Had it been necessary, we should agree with the Judge 
ding tlmt the evidence is altogetlier in sufficient to justify a finding, 
our of the plaintiff. 

he appeal, therefore, fails and is dismissed with costs. 

Reporter’s Note. — The defendant’s estate, Bisamkatak, is situated in the Jeypore 
Ian, which is a scheduled district — Vid^ Act XIV of 1874, Schedule 1 . By 
/ of i 8!74, Section 4 and the second schedule, it is enacted that Regulation V 
is not applicable to the scheduled districts. See also the revised rules framed 
‘ guidance of the governor’s Agents in Gan jam and Vizagapatam under the 
ty of Madras Act XXIV of 1839.] 


19 M. 257. 

APPELLATE CIVIL. 

efore Mr. Justice Shephard and Mr. Ju»iice Snbramania Ayyar. 


Palani Chbtti (Defendant No. 2), Appellant v. Subramanyan 
TTi AND another (Plaintiff and Defendant No. 1), Respondents.* 
[25th March, 1896.] 

ige — Effect of foreclosure decree passed by a foreign Court — ** Lis pendens**-^ 
ansfer of Property Act — Act IV of 1882, Section 52: 

In 1887 K , who resided at Singapore, mort^ged certain lands in the Madura 
listrict to S., who sued and obtained a conditional foreclosure decree on 13th 
une 1892 in the Supreme Court of Singapore. This decree became absolute on 

*Appe^ No. 154 of 1895, 

9 
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the 3rd October 1892 On I2th August 1892, K hypothecated the said land to 
P In a suit brought by S' 

Held, that the decree of a foreign Court cannot directly affect land situated 
111 British India; that at the date of the mortgage there was no decree purport- 
ing to operate upon the land, that the doctrine of Its pendens was inapplicable 
[258J Queer e . Whether P, would have been bound if he had had notice of 
the existence of the conditional decree at the date of his mortgage 

Appeal against the decree of C Gopalan Nayar, Subordinate Judge 
of Madura (East), in original suit No 11 of 1894 

The facts set forth in the plaint were briefly as follows — 

The first defendant, who was residing and carrying on business 
at Singapore, executed to the plaintiff there on flhe 2nd April 1887 
an indenture whereby, in consideration of a sum of 3,000 dollars received, 
the former mortgaged to the latter certain property situated in the Trip- 
patur Taluk of Sivaganga Zamindari in the Madura District with a 
covenant, among other things, to repay the amount with 12 per cent 
interest per annum on the 2nd May next, and that, if theJ said sum 
should not be so paid, then to pay by equal payments on the 2nd day 
of each and every month with interest at the above-mentioned rate of 
12 per cent per annum during the first 12 months from the date of the 
document, and thereafter at the rate of 13^ per cent per annum on the 
said 3,000 dollars or on so much thereof as should, for the time being, 
remain owing until the Same should be wholly paid up The mortgage 
was in the English form and evidenced by Exhibit A, but it was not regis- 
tered, and an application for registration made to the Sub-Registrar of 
Trippatur in the ]\Iadura District on the 4th December 1891, was rejected 
by that officer on the ground that the document was not pieserited for that 
purpose within four months after it was received m British India (Exhibit 
I) The first defendant had paid mtciest on the amount up to the 2nd 
March 1890 and also by a document (Exhibit M) of the 8thl April 1891 
agreed to pay the balance of interest and principal, but, not having done so, 
plaintiff brought suit No 44 of 1892 on the file of tiie Supreme Court of 
the Straits Settlements at Singapoie and obtained a decree (Exhibit B) 
on the 13th June 1892 by which it was oidered that the plaintiff do 
recover against the defendant the Bum of dollars 3,793 12, and it was 
further ordered that it be referred to the Registrar to take an account of 
principal and interest due on the mortgage and of the costs, and it was 
further ordered that on payment of such amount found due and costs 
within one month that the plaintiffs do leconvey the property irioitgaged 
clear of all incumbrances, but in default that defendants should be Eors- 
closed from all equity of redemption in the mortgaged premises 

[289] In pursuance of the aforesaid decree, the amount ascertained 
by the Registrar as due to the plaintiff was dollars 4,159 72 and the same 
made payable on the 19tli September 1892 (Registrar’s certificate, Exhibit 
D), and by a subsequent order of the Court (Exhibit E) the time for pay- 
ment was extended to 26th idem Defendant not complying with the 
above orders, the Court passed the final foreclosure decree (Exhibit C) on 
the 3rd October 1892, whereby it was “ ordered that the defendant do 
from henceforth stand absolutely debarred and foreclosed of, and from 
all equity of redemption of, and in, the mortgaged premises in the state 
ment of claim mentioned." , 

The second defendant is made a party to the present suit on the 
ground that the first defendant has, for no consideration and with a view, 
of defrauding plaintiff, executed to that defendant a hypothecation deed 
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of the property on the 12th August 1892, and the plaintiff also alleges 
that the defendants who had notice of the pendency of the aforesaid suit, 
are bound by the proceedings therein. 

The plaint, therefore, prayed that, in the above circumstances, the 
Court be pleased to decree that — 

(i) plaintiff do get possession of the aforesaid property; 

(ii) if the Court holds that the plaintiff is not entitled to possession, 

then to direct the first defendant to pay plaintiff the sum 
of dollars 4,159.72 (a dollar being priced at Rs. 2-4-0) with 
interest thereon at 12 per cent, per annum from 26th Septem- 
ber 1892; 

(iii) if the Court holds that both the aforesaid reliefs cannot be 

granted, then to direct the first defendant to pay to the plain- 

tiff the sum of 3,000 dollars and interest or Rs. 10,455-12-0 
as particularized in the plaint; and 

{(v) the hypothecation-deed aforesaid executed by the first to the 
second defendant is not binding upon plaintiff 
Rirfet defendant admitted his execution of the bond of the 2nd April 
1887, but denied that of the agreement of the 8th April 1891 and contended 

that the debt due under the former bond had been wholly discharged. 

He further stated that lie had received no summons in, nor notice of, the 
suit or of the proceedings in suit No. 44 of 1892 on the file of the Supreme 
Court of the Sfraits Settlements at Singapore; that the plaintiff fraudu- 
lently recovered judgment in that case by affecting a false service and false 
return; [ 260 ] that he was a subject of British India and not of Singapore; 
that the ex parte judgment passed against him by that Court was not valid 
nor binding on him; that he had moved the said Court to set aside the 
decree passed m the case, that the Court had no jurisdiction to pass any 
decree affecting immoveable property situated in British India; that the 
plaint has not been properly framed and was opposed to the provisions of 
the Code of Civil Procedure, and that the same was further bad for misjoin- 
der of parties and of causes of action. It was also pleaded that the plain- 
tiff was not entitled to the alternative reliefs claimed in the plaint; that 
the suit was barred by limitation; that the plaintiff never became en- 
titled, and could have never become entitled, to the plaint properties; 
that the mortgage relied on by plaintiff was not valid in law, not having 
been registered in accordance with the Indian Registration Act and that 
the hypothecation-deed to second defendant was bona fide executed for 
full consideration. 

Second defendant supported the above defence. 

On the 4th September 1894, the issues were framed of which the fol- 
lowing only are now material, viz.^ 6th, 9th, 10th and 12th. 

The sixth issue — whether the Singapore Court had jurisdiction to pass 
a foreclosure decree in respect of the plaint property situated in British 
India ? 

The ninth issue — whether the hypothecation-bond of the 12th August 
1892 by the first to the second defendant was bona fide executed for con- 
sideration as alleged by the defendants? And even if it was so, is not the 
said deed binding on the plaintiff on account of pendency at the time of 
the suit before the Singapore Court? 

The tenth issue — is the mortgage relied upon by plaintiff not valid in 
law and binding on the plaint property by reason of the deed not being 
registered according to the Indian Registration Act? 

C- 
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On the 3rd Jul^ 1894, hist defendant applied to tlie Supreme Court 
□f the Straits Settlements to set aside its judgment, dated J3th June 1892, 
on the grounds that lie had no notiee ot the suit and that the debt had 
been fully discharged, and that Couit, after leeoiding arvidence, founil foi 
the plaintiff with costs and passed an order (H) on the 27th Novombei 
1894 declaiing “ that theie was mone\ due tiom the defendant to the plain- 
tiff on the J3th da> of June 1892 upon the moitgage in the Statement 
of claim mentioned and that no pait of what was so due had been 
[261] paid or discharged ” .ind directing that the application of the deieiid- 
ant to set aside the judgment and the pioeeedings theieiinder stand 
dismissed with costs On plaintiff’s application No 9 of 189o stating 
tliese fin filer proceedings of the Supreme Coiiit, llie Subordinate Judge 
framed the following additional ifesue — The twelfth issue — “ Whethei tlie 
defendants aie entitled to question the foieign judgment at all, altei llii' 
passing of the order, dated the 27th Xo\emhei 1894 by the Supreme 
Court of Singapore'^” 
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On the sixth issue the Lowei Couit found that the Singapoie Couit 
had juiisdiction to pass the toieclosuie decu'e and that the defendants 
arc now estopped from den\iiig its pnisdiction 

On the nintli isSiie the Lower Couit found as lollows — 


Suit No 44 was filed before the Singapoie Court in tlu‘ 3 1st Ma\ 
1892 and the pieliminaiy deeiee (B) diieeting foieclosuie ot the equity of 
ledemjition, it the amount weie not paid by a certain da\ was passed on 
the 13fh June 1892, while the lupothecation bond to the si'cond defend- 
ant was only I'xecuted on the 12th August following oi some tw'o 
months atterwaids The second defendant pleads ignorance of the pro- 
ceedings befoie the Supreme C'oui t at Singapore, hut the doctrine a53 to 
hs pcndcuH affecting .i purchasei or inoitgagei' is not lounded upon any 
doctrine of actual oi eonstiiictne notice, but upon the fact that the law 
does not allow litigant partu's to giant, pending the litigation, lights in 

the pioperty in dispute, so as to prejudice the opposing pailv A puiehasei 

pendente hti* cannot, of course, be in a better position than hiS vendor, 
and the second defendant is bound by the suit, pioeeedings and decree of 
the Supreme Court against the hist defendant, as if he (second defendant) 
w^as himself a party thereto Satn \ ippundi Ibiahim SaJub (1), Saint 
Aiyan v Ainniai Animat (2) and Manual Fiuval ^ Sanaija palh Latchnii- 
devainma (3) 

With legaid to the tenth issue the C 'Oiii t found that the foieclosure 
deere(‘ had the legal effect of absolutely passing tlu' plaint piopeities to 

the plaintiff as the defendants are debaired fiom ledeeining and that the 

plaintiff IS entitled to possession, and on the twelfth issui' he found that 
the defendants are not now entitled to question the judgment ot the 
Supreme Court of tlie Stunts Settlements in oiiginal suit \o 44 of 1892 
The Lower Couit gave a |262] decree, “ that defendants make over to plan- 
tiff the plaint-properties witli mesne jiioiits, tioni date of plaint till restora- 
tion at such rate as may be found due in coin si* ol (‘xeeution and costs of 
suit payable by fii st defendant, and in case ot the Apjiellate Court holding 
that the plaintiff has derived no valid title to such property, then the 
decree of this Court wull be that first defendant do pav plaintiff dollars 
4,159 72 or Bs 9,359-5-y with 12 pei cent interest theieon ii-om 26th 
September 1892 (Exhibits C and E) up to date of decree costs of suit and 

(7) 6 M H C R 234 (3) 7 M H C R io7 
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further interest on the aggregate amount at 6 per cent, pei annum from 
decree till payment.*' 

Defendant No. 2 appealed. 

Sankaran Nayatt for appellant. 

Bamasubba Ayyar and Sundara Ayyar, for respondents. 

JUDGMENT. 

On the 12th August 1892 there was executed in the appellant’s 
favour by the other defendant a mortgage of certain property in the Madura 
(district which, at the time, was the subject of proceedings in a suit 
brought by the plaintiff in Singapore. This latter suit was founded upon 
an hypothecation of the property, which, as it was not registered, would 
not m itself create any charge. The Subordinate Judge has decreed in 
favour of the plaintiff on the ground that the mortgage taken by the 
appellant was taken subject to the result of the suit in the Singapore Court. 
He considers that the doctrine of lia pendens applies. 

We are unable to agree with him. The 52nd section of the Transfer 
of Property Act expressly limits the operation of the doctrine to suits in 
British India. Moreover, on general principles it is clear that a purchaser 
cannot be affected immediately by proceedings in a foreign Court. The 
decree of a foreign Court cannot directly affect land situated in British 
India. It can only create an obligation notice of which might possibly 
affect third parties. In the present case at the date of the appellant’s mort- 
gage there was no decree purporting to operate upon the land and it is not 
alleged that the appellant had had notice of such decree as had been passed. 

The Subordinate Judge has not decided the ninth issue which raises 
the question whether there was really a mortgage. We must reverse the 
decree so far as the appellant is concerned and remand the case for trial. 
Costs to abide and follow the result. 


19 M. 263~6 M.LJ. 143=2 Weir 725. 

[ 268 ] APPELLATE CRIMINAL. 

Before Sir Arthur J, H, Collins, Kt,, Chief Justice and 
Mr, Justice Davies, 


Queen-Empress v, Manikam and others.* 

[28rd February and 3rd March, 1896.] 

Criminal Procedure Code, Section 555 — Magistrate personally interested — Magistrate 
giving evidence before himself. 

Where a Magistrate, in whose Court a complaint of rioting and mischief had 
been filed, made a personal inspection of the locus in quo: Held, that by so 
doing he had made himself a witness in the case and had thereby rendered 
himself incompetent to try it: Held, further that where a Judge is the sole 
Judge of law and fact in a case tried before himself, he cannot give evidence 
before himself or import matters into his judghient not stated on oath before 
the Court in the presence of the accused. 

(DU#., 11 Cr. L.J. 171=5 Ind. Cas. 602 (607)~1 P.W.R. 1910 (Cr.) ; R.. 19 A. 302 
(303) 27 A. 33 (35)=A.W.N. (1904) 157 ; 37 C. 340=11 C.L.J, 335 (342)=14 
CW.N. 422=5 Ind Cas. 365=11 Cr. L.J. 121; 5 L.B.R. 52 (53; D., 13 P.R. 
1901=89 P.L.R. 1901; 2 Weir 727 (728); 2 Weir 758.] 

Petition under Sections 435 and 439, Criminal Procedure Code, 
against the conviction and sentence passed under Section 147, Indian 

♦Criminal Revision Case No. 596 of 1895 . 
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Penal Code, by the Second-class Magistrate of Musiri and confirmed on 
appeal by the Head Assistant Magistrate of Trichinopoly. 

The accused were charged with noting and committing mischief to 
the paddy sprouts of complainant It appeared from the lecord that the 
Said Second-class Magistrate on the day subsequent to the filing of the 
complaint made a personal inspection of the locua in quo 
Mr. Bakewell, for petitioners. 

The Magistrate was personally interested in the case \vithm llie 
meaning of Section 555 of the Code of Criminal Procedure and was there- 
fore not competent to try it. Oirish Chunder Ghoae v Queen-Empresa (1), 
Hari Kiahore Mitra v. Abdul Bdki Miah (2), Queen v Meyer (3), Ser]eant 
V. Dale (4). A Magistrate has power to inspect befoie receiving complaint, 
Sections 159 and 202, but not after. There is a special provision for ins- 
pection by lurymen and assessors. Section 293 The Magistrate had a legal 
interest in the decision of the case and therefore was in competent to try it 
[2641 Serjeant v Dale (4). The Magistrate being the sole Judge of law 
and tact could not be a witness before himself {Queen-Empieaa v Donelhj 
(5) ), as the accused had no power to cross-examine him. In civil cases 
the evidence Seems to be admissible Joy Coomar v Bundhoo Lall (6) 
Mr. Wedderhurn and Rangachanar^ for counter-petitioner 
It IS open to the Magistrate to inspect the scene of offence and this 
course is frequently adopted There is no special provision giving the 
Magistrate power to do so There is no provision for inspecting instru- 
ments which have caused wounds Inspection of a place comes under 
what 18 called real or material evidence, which appeals directly to the 
senses of the Judges The Evidence Act does not contemplate such in- 
spection but the definition of the word ' proved,' Evidence Act, Section 3, 
seems clearly to contemplate more than what is included in the word 
‘ Evidence.' Joy Coomar v Bundhoo Loll (6) Criminal Procedure Code, 
Section 526, lays down the desirability of inspecting the locua in quo as 
a ground for granting a transfer The conviction has been upheld on 
other evidence and the irregularity must be taken to have been cured 

ORDER 

In this case certain persons — five and more in number — weie con- 
victed of noting under Section 147 of the Indian Penal Code, in that they 
forcibly entered upon the land of one Kandikkaruppan and there commit- 
ted mischief by destroying some of his young paddy plants It appears 
that on the day after the complaint in the case was filed, the Second- 
class Magistrate who tried the case went to make a local inspection of the 
scene of the alleged offence, not because he distrusted the truth of the 
complaint, for he had issued process against the accused, but apparently 
for the purpose of seeing what damage was done The following is the 
account given by the Magistrate of the result of his inspection ' ‘ As alleged 
“ in the complaint the said two fields w'ere in a very disorderly and 
pitiable state The young paddy plants and sprouts m the said fields 
were lying troden down. There were innumerable pits m the field 
caused by the feet of the people A greater part of the said fields was 
dug up with spades and several heaps of earth were lying promiscuousU' 
" all over the said fields. The spectacle was truly pitiable ” The Magistrate 
then proceeds in hie judgnaent to say " under the above circumstances 


(i) 20 C. 857. 

(4) L. R., 2 Q B D. 558 
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(5) 2 C 405. 
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[SWJ ' ihu thoughtlobs attempt made In tlie deteiiee to p?ove that no mis- 
chief was committed to the plants and sprouts ot paddy in the fields in 
question is utierlv futile. Nothing has been adduced b\ the accused 
“ or their witnesses to show ilo^^ the said seedlings and sprouts in the said 
lields were damaged. The whole defence therefore tails to the ground.” 
In the appeal against the conviction to the Couit of the Head Assistant Ma- 
gistrate, Trichinopolv , objection was taken to ihis inspection by the Magis- 
trate, on the ground that the Magistrate was making himself a witness in 
the case and that his evidence should therefore have been open to cross- 
examination and also that the Magistrate, after conducting such a local 
enquiry, should not have tried the case. The objections were overruled by 
the Head Assistant Magistrate, because he found that the Magistrate's 
evidence was not the only evidence on the point and because he considei'cd 
that the Magistrate was perfectly right in satisfying himself that the 
complaint was well founded. It is clear from the facts stated, that the 
Magistrate’s view of the locus in quo was what influenced him in finding 
that the complaint of actual damage being caused w’as true and that the 
defence, that no damage was caused, was false The question now be- 
fore us is whether the Magistrate, having made himself a witness in 
the case, rendered himself incompetent to try the case The Privy 
Council has observed in Hatqnirshad v. i^hvo Dijal (1). “ It ought to 
be known, and their Lordslups wish it to be distinctly understood, 
“ that a Judge cannot, without giving evidence as a witness, import 
“ into a case Ins own knowledge of particular facts ” There is no 
provision in the Code of (haniinal Procedure, which aiithori/es a Magis- 
trate to mak(‘ a local inspection in a ease which is bidng tried by Iiim- 
self, and therefore there is no provision as to what is to be done in regard 
to his examination, in case he should make such local inspection by which 
he becomes personally acquainted with relevant facts in the case, such as 
is made m Section *294 ot the Code, in the cast* ol a juror or assessor who 
1^3 personally acquainted with any relevant fact, that is for his being sworn, 
examined, cross-examined and re-examined in the same manner as any 
other witness. As it is not possible, therefore, for the Magistrate to be so 
examined in a trial held before himself, it follows that he cannot comply 
with the rule ot the Privy Council [266] reijuiring that Ik* should give 
evidence as a witness. That being so, we agree with the Calcutta High 
Court in holding that when a Judge is tlm sole Judge both of law and 
fact, he cannot give evidence before himself and that the accused are 
entitled to have nothing stated against them in the judgment which was 
not stated on oalli in their jireseiKa* and winch they have no oppoiiunitv of 
testing by cross-examination and of rebutting. (See Girish Chundec Ghose 
V. Queen~Em press (2) and Hari Kishore Mifni v. Abdul Ball Miah (3)). A 
Magistrate by making himself a witness has a legal interest in the decision 
of the case which disqualifies him from trying it, no matter how femall 
that interest may be (see Serjeani v. Dale (4)). The learned Judges Mellor 
and Lush, JJ., tlierein observed that “the law’ in laying down this strict 
“ rule has regard not so much perhaps to the motives which might be Jjup- 
“ posed to bias tlie Judge as to the susceptibilities of the litigant parties. 
“ One important object, at all events, is to clear away every thing wdiich 
“ might engender suspicion and distrust of the tribunal and so to promote 
“ the feeling of confidence in the administration of justice whicli is so 
“ essential to social order and security.” ’Although the law^ makes no 

0) aTl. A. 259 . ( 2 ) 20 C. 857 - ( 3 ) C. 920. ( 4 ) 2 Q. B. D. 558 . 
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j provision for- a local inspection by a Magistiate of the locua in quo in a 
case being tried by hirnselt, we do not go the length of saving that under 
no circumstances may local inspection be made. But we are satisfied 
that such inspection should only be made for the puipose of enabling the 
Magistrate to understand the better the evidence which is laid before him, 
and it must be strictly confined to that This is the view taken by the 
learned Chief Justice (Petheram, C J ) ot tlic Calcutta Higli Court in the 
case already quoted {Han Kibhorc Mtfia v Abdul Baki Miah (1)) To 
this vve would add that when any inspection is made with the object 
stated, the Magistrate should invaiiably be accompanied by both parties 
or their representatives 

Holding as we do loi the leasons above given that tlie Second-class 
Magistrate lendered himselt incompetent to try this case, we must set 
abide the conviction and sentences ol line and diieet tliiit a new trial be 
held by another ^lagistraie in the ease ot those of flu* accused wliose 
conviction was confiimed b} the Appellate Couit 
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[267J APPELLATE CIVIL 

Before Mt JuhIuc Shephard and Mi Justue Sabiainania Ayijai 


SuuKAMAN'i \ CuLTTYAu (Blainhfi), Appillanl v Pauman vmiA 
CiiETTVAU AND oi'iiKiis (Dc fe ndautti) , Ucspondviita * 

[19tli March, 1800 ] 

Hindu laiv — Alienaiion of / c/ family property hy one brother — Suit by another 
brother for p.artitioH of Ins share of the property alienated 

The plainliff sued for pailiUon and deliveiy lu him of his share of a plot of 
land sold liy defendant No i his iiiulividcd hi other to defendant No. j Tht 
land in question formed only pait of the piopeity of the famdy of the pldintilT 
and defendant No i 

Held, that the plaintilT was eiitnlcd to ni.inUain ihe suit 

[F, 2S A SO (Sl) = (19()5) AWN 174, 5 Ind Cas 921 (922)=7 A1 L T R. 34 
M 209 (272)=7 Tnd Cas S59- 20 MLJ 743=8 MLT 269=(1910) MWN 
380, 33 PK 1908=75 PWR 1908=151 PLK 1908, 1 SLR 133 (138), 
1 SL R 142 (144), 2 SLR 43 (48) ] 

Appeal against the decree and judgment ol 1) Hioadfool, Acting 
District Judge of Tiichmopoly, in oiiginal suit No 4 of 1894 

The plaintiff sued his two biotheis, defendants Nos 1 .aid 2 and 
defendant No 8 , representing the Society of Jesus foi the partition of 
certain property admittedly only a poition of flic anccstial pioperty in 
whicli he was entitled to sliaie 

The father of plaintiff and defendants I and 2 died in 18(>(), leaving 
a large estate eonsibting of moveable and iminoveahle pioperty, which 
was managed by the plaintiff’s mothei during the minority ol hei tliice 
sons until the eldest of the sons, viz , defendant No 1 , attained Ins 
majority 

On the 28th June 1882, the lust defendant sold llic pioperty, the 
subject-matter of the present suit, and the third defendant purchased it 
on behalf of the Society of Jesus, such piopcity being alleged to be portion 
only of the ancestial estate Tlie third defendant set up a defence that 

♦ Appeal No 145 of 1895 

(i) 21 C. 920 . 
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IfiM the suit was not maintainable, as it was brought to enforce partition of a 
Ma«ch particular parcel of family property. 

19. The remainder of the pleadings are not now material. 

The District Judge relying on Koer Hasmat Rai v. Sunder Das (1), 

Appel- dismissed the suit holding that a suit for partial partition is not main- 
LATE tainable. 

Civil. [ 268 ] Plaintiff preferred this appeal. 

Sanlcaran Naijar, for appellant. 

19 M. 267. • Mr. H. G, Wedderburny Mr. K, Brown and Pattabhirama AyyaVy for 

respondents. 


JUDGMENT. 


The District Judge ought to have followed the ruling h\ Veyikalachella 
Pillay V. Chinnaiya Mudcdiar (2), which is clearly in point. 

At ^first sight it may seem strange that a purchaser may not bring a 
suit for partition in circumstances in which a member of the famil)^ other 
tl’an the vendor may bring such a ^uit. There are rec'sons, however, 
why the one suit for partial partition should be allowed and the other 
not. 

To allow the purchaser from one member of ii family to bring a suit 
for the partition of the particulai- property purchased might facilitate 
members of an undivided family in dealing with the property in fraud of 
the rights of tlie family It is not unreasonable that the purchaser should 
have no greater powers against the family than hiS vendor. On the 
other hand, it is to the advantage of the family to be able to ascertain by 
partition the particular property which the purchaser may retain and to be 
freed from all relations with a stranger to the family. Nor is the ability 
to sue for a partition of the particular property altogether disadvantageous 
to the purchaser, for if all the family property were brought into the suit 
it might turn out that the purchaser took nothing. The decision in 
Venkatachella Pillay v. Chinnaiya Mudaliar (2) is not, in our opinion, 
shaken by the observations in the case in Vcnkayya v. Lakshmayya (3). 

We must reverse the decree and remand the case for disposal accord- 
ing to law'. 

Costs to be provided for in the revised decree. 


19 M. 269-6 M.LJ. 134=2 Weir 433. 

[ 269 ] APPELLATE CRIMINAL. 

Before Sir Arthur J. H, CollinSy Ki.y Chief JmticCy and 
Mr, Justice Benson, 


Queen-Empress v . Gopal Goundan.* 

[23rd March, 1896.] 

Criminal Procedure Code— Act X of \t^2— Sections 260 (d) 355, $ 2 ^ 7 — Record in 
summons case 

A Native Sub-Magistrate, who had not been authorized to take down evidence 
in English, recorded the memorandum of the substance of the evidence taken 
under Section 355 in that language ; 

Held, that there was no provision in the Code ^nrohibiting this procedure and 
that at any rate it was merely an irregularity which would not vitiate the trial. 

♦ Criminal Revision Cases Nos. 658 and 659 of 1895. 

(i) II C. 396. (2) 5 M.H.C.R. 166, (3) 16 M. 98. 

% 
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Cases reported for the orders of the High Couit iindei Section 430 
of the Criminal Procedure Code by J Twigg, Acting Distiict Magistrate 

of Madura 

The case v^as stated as follows — 

In calendar case No 450 of 1895 on his file, the Second-clEtss 
Stationary Magistrate of Penyakulam convieted Lhe accused c^f the 
offence of theft under Section 379, Indian Penal Code, and sentenced 
him to a fine of Rs 20, in default to one month’s iigorous imprison- 
ment 

The accused appealed to the Joint Magistrate of Madura who set 
aside the finding of the Lower Court and ordeied a retrial on the ground 
** that the only record in the case is a memorandum ol the evidence made 
** in English by the Magistrate 

" The Sub-Magistrate recorded tlie meinoiandiim under the provi- 
" sions of Section 355, Criminal Procedure Ckjde, lead with Section 260, 
Clause (d), but the Joint Magistrate following a decision of the Sessions 
Court has found that there is no legal record of evidence, as the 
memorandum has been written in English, while the Sub-Magistrate 
has not been authoiized to take down evidence in the English language 
I venture to think |270] that it is not illegal foi a native Magistrate 
to make the memorandum in English as nothing is said in the Code 
about the language in which the memorandum is to be made 

The Public Pmsecutor (Mr Powell), for the Ciown 

Vencafa Subhayyar, foi the accused 

ORDER 

In all these cases, the Joint Magistiate has set aside the findings and 
sentences of a Second-class Sub-Magistrate and lias oidered a retrial on 
the ground that, as the Sub-iVTagistrate made a memoiandum of the evi- 
dence m English instead of in the vernacular, there is no legal record of 
the evidence, and the trial was thcrefoie wholly iiregulai and illegal 
He refers to a judgment of tlie Sessions Couit of Madura, in w^liich the 
same view was taken 

We are of opinion tliat the decisions of tlie Joint Magistiate are 
erroneous 

The Sub-Magistrate was trying cases of the classes mentioned in 
Section 355, Criminal Procedure Code That section does not require 
him to record the evidence of the wi( nesses, but only to make a ryiemo- 
randutn of the substance of the evidence of each wntness as it proceeds 
Section 357, Criminal Procedure Code, carefully presciibes the language 
in which the evidence of witnesses in the trials and inquiries referred to 
m Section 356 shall be taken down, but the Code is. silent as to the 
language in w^hich a memorandum of the substance of the evidence in the 
less important cases enumerated in Section 355 is to be recorded 

We are not aware of any provision of law^ which renders it illegal 
for a native Second-class Magistrate to record the memorandum referred 
to in Section 355 in English, any more than it is illegal for an English 
Magistrate to do so. 

Even if the procedure ^ere irregular, there is nothing to show that 
the accused were in any way prejudiced by the Magistrate s procedure, or 
that any failure of justice w^as thereby occasioned, and that being so, the 
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irregularity would not justify the n'versal of the eonviotions (Section 637, 
Criminal Fi'ooedure Code). 

We must set aside the order of the Joint Magistrate in all these cases 
and direct that the appeals he restored to his file and decided in accord- 
ance with law. 


19 M. 271. 

1 271 ] APPELLATE CIVIL. 

Before Sn Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Benson. 


Manika Okamani (Defendant , No. J) Appellant v. Ellappa Chetti 
(Plaintiff), Bespondent [17th March, 1896.] 

ft ndu Law — Mortgage — Pendency of nmintenance suit — ''Lis pendens'' — Transfer of 
Property Act — Act IV of 1882 , Section 52 . 

Where a member of a Hindu family during the pendency of a suit for 
maintenance which resulted in a decree charging the plaint house together with 
other property with' the maintenance claimed, mc^rtgaged the plaint house to 
the plaintiff : 

Held, that he was entitled so to do and that the validity of the mortgage was 
not affected by the doctrine of Its pendent 

[R.. 15 CLJ m (m)=2 Ind. Cas 85) 

Appeal against the decree of P. Sroonivttsa Pan, City Civil Judge, in 
original suit, No. 340 of 1804. 

The facts of the case wore as follows: — 

The plaintiff sued for Rs. 300 as principal and interest on a mortgage- 
bond said to have been executed to him by the first defendant on the 2 nd 
July 1888 for Rs. 250, and for the sale of the mortgaged house for the 
satisfaction of the said debt. 

The second defendant was made a party to the suit by reason of her 
having brought the said house <0 sale in exooution of the decree obtained 
by her for maintenance against her step-son, the first defendant, in original 
suit, No. 34 of 1888 m the High Court and became herself the purchaser. 

And the third defendant was made a pai-ty to this suit upon the 
representation made by the second defendant that she had since sold the 
house to the third defendant. 

The first defendant admitted the plaintiff’s claim. 

The second defendant pleaded that the plaintiff’s mortgage was not a 
hona fide one, it having been made by the first defendant in order to 
deprive her (second defendant) of the means of recovering her main- 
tenance; that further the said mortgage having been made after the insti- 
tution of the second defendant’s suit No. 34 of 1888 [ 272 ] in the High 
Court for her maintenance, was not valid; and that she (second defend- 
ants) having purchased the house at the Court-sale in execution of the 
decree obtained in the said suit, sold it to the third defendant. 

The third defendant reiterated the assertions contained in second 
defendant's statement; and added a plea of limitation not now material. 

The Lower Court framed issues of which the two following are 
material: — i 

(i) Whether the plaint mortgage was hona fide or otherwise? 


♦Appeal No. 22 of 1895. 
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(ii) Whetlier tlie inoifcgago ib invalid bj reason of the pendency of suit mj|. 
No B4 of 188H on the file of the High Court on the date of the said mort- 

gnge‘^ . 17 . 

As to the first issiie^the Judge found the mortgage was bona fido and 

as to the second issue that suit No B4 of 1888 was a suit brought by the APPPL*- 
second defendant against the first defendant in the High Court for main- late 

tenance and v\as actuallv pending at the date of the suit mortgage bond, CiVIL 

but he held that the title to the mortg.iged house was not directh and 

speeifically in question in the said suit, and that consequently the dge- 19 M. 271 
trine of Jia pcndena (Transfer of Propelt^ Act, Section 52) had no appli- 
cation Further that though the decree passed in that suit created a 
charge for maintenance against the plaint house, still as such decree was 
subsequent to the plaintiff’s moitgage, it would not affect it and he 
decreed for the plaintiff, that flist defendant do pn\ the principal and 

inteiest and costs \n ithin six months of decree .ind m default the mort- 

gaged properly he sold 

The third defendant appealed 
Kiishnaftnnn Ajji/angdi^ for appellant 
Ethimjfi and SiragHdiiani , for respondcuit 

JUDGMENT 

The onh point urged in .qipeal is that the diaasion of the Tjowcr 
Court on the fiist and second issues is incoirect 

The Lower Couit has dealt full> with llu‘ (widence in rcgaid lo lhc‘ 
first issue, and we concui in the finding 

Aa regard"^ the second issue, we arc aNo of opinion that the finding 
IS correct Theie is nothing in the plaint in original suit No 34 of 1888 
to show that the then plaintiff desued to charge the piesenl plaint pro- 
perty with her mainlenanie She meicK ('numerated it and the other 
property of the then defendant in older to enable tlie Court to determine 
w'hat amount of maintenance might [ 273 ] fairlv be given There was 
not then any light to immoveable plopert^ diiectlv and specificalh in 
question, and eonsequenth the doctrine of /is prm/ras has no applica- 
tion 

It w’ould obvinush be nu.st incouA enienl, it a man, no matter what 
Ills wealth might be, should he d(‘baiied Irorn dealing with an\ of his 
immoveable piopertx, m(Mel\ bet ause a suit lor a y)ett\ sum as main- 
tenance, not sought to be charged on an\ specific part of his pinperty weie 
pending at the time 

We concur in the findings o( the Lowei Court and dismiss this 
appeal wuth costs 


19 M 273=1 Weir 814. 

APPETJ.ATE CPTMTNAL 

Bcfoie Sir Arflntr J H C olhna, I\i , (Aiicf Jnaficp and 
Mr Juaficc Benson 


Rev. Father CArasAVEL v Rev Saurez^ 

[ 20 th ^farch, and 16 th Apiil, 1896 ] 

Indian Christian Marriage Act — Act XV of 1872, Sections 5, 10, 12, 13, 38, 68, 70 and 

S, an Episcopally — ordained Priest of the Syrian Church, under the jurisdic- 
tion of the Patriarch of Antioch, solemnized tw'o marriages according to 

* Criminal Revision Petition No 62 of 1896 
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Roman ritual without publishing or causing to be affixed the notices of such 
marriages required by Part III of the Act. It was proved that S. used the 
Roman ritual with the sanction of his Bishop who was appointed by Ae 
Patriarch. 

Held that S. having received Episcopal ordination was authorized to solemnize 
the marriages according to the rules, rites, ceremonies and custcms of his church 
and that it was not shown that a marriage solemnized with ^e Roman ritual 
under the sanction of the Bishop of the Syrian Church was not soleminized 
according to the rules, rites, ceremonies and customs of the Syrian Church: 

Held, further that Part III of the Act only applies to ministers of religion 
licensed under the Act and not to Episcopally-ordained persons. 

Petition under Sections 485 and 439 of the Code of Criminal Pro- 
cedure, praying the High Court to revise the order of A. W. B. Higgeng, 
District Magistrate of Tinnevelly, discharging the accused under Section 
253 in calendar case No. 6 of 1895. 

[274] The material Sections of the Act XV of 1872 are printed in 
the foot-note. 

The order of the District Magistrate discharging the accused was as 
follows : — 

“ The complaint in this case was lodged on the 4th March 1895 by 
the Rev, A. Caussavel, S. J., Superior of the Roman Catholic Church, 
Palamcotta, against the Rev. L. M. Saurez, charging the latter with 
having performed two marriages between Roman Catholic Christians at 
a chapel at Yellapati not being authorized to solmenize such marriages, 
and with having in consequence committed offences under several Sec* 
tions of the Christian Marriage Act XV of 1872. The complainant was 
examined, and he confirmed his complaint. As the complaint was laid 
upon information received by the complainant and not on facts known to 
him personally, I referred it to the Superintendant of Police for investigation 
The chief point raised in the complaint was that Father Saures 
had not received Episcopal ordination as required by Section 5 (1) of the 
Act and could not claim the right to perform marriages [278] under any 
fi) Section 5 — Marriages may be solemnized in India — 

(i) by any person who has received Episcopal ordination, provided that the 

marriage be solemnized according to the rules, rites, ceremonies and 
customs of the church of which he is a minister; 

(ii) by any cler^man of the Church of Scotland, provided that such marriage 

be solemnized according to the rules, rites, ceremonies and customs of the 
Church of Scotland ; 

(iii) by any minister of religion licensed under this Act to solemnize marriages; 

(iv) by, or in the presence of, a Marriage Registrar appointed under this Act; 

(v) by any person licensed under this Act to grant certificates of marriage 

between Native Christians. 

Section 10 . — Every marriage under this Act shall be solemnized between the hours 
of six in the morning and seven in the evening; provided that nothing in this section 
shall apply to — 

(i) a cler^man of the Church of England solemnizing a marriage under a 

special license permitting him to do so at any hour other than between 
six in the morning and seven in the evening under the hapd and seal of 
the Anglican Bishop of the Diocese or his Commissary; apr 

(ii) a clergyman of the Church of Rome solemnizing a marriage between the 

hours of seven in the evening and six in the morning, when he has 
received a general or special license in that behalf from the Roman 
Catholic Bishop of the Diocese or Vicariate in which such marriage is so 
solemnized, or from such person as the same Bishop has authorized to 
grant such license. 

[275] Section 12 , — Whenever a marriage is intended to be solemnized by a minis- 
ter of religion licensed to solemnize marriages under this Act, one of the persons 
intending marriage shall give notice in writing, according to the form contained in 
the first schedule hereto annexed, or to the like effect, to the minister of religion 
whom he or she desires to solemnize the 1 larriage, and shall state therein— 
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oth^r clause of that section and had therefore committed and offence 
under Section 68 of the Act The Superintendent of Police accordingly 
directed his attention to the question whether Father Sauroz had 
Heceived Episcopal ordination He leceived mfoirination by means of 
the following letters A, dated 13th April 1H95 from the ^lost Kev Mar 
Dionysius, Syrian Metropolitan ol Malabai, Travancore and Cochin B, 
dated 27th May 189.'), from the Right Rev Mar Geoige (Iregorius, 
Syrian Metropolitan ol Nuantmi and C, dated 13th June 1895 from the 
author of A Tins information showed that the writei ol A was m 1875 
made Metropolitan over six Hisliopiics in the Jacobite Syrian Church in 
Malabar by the Patiiach ol Antioch, and that the w liter of B was one 
of the Bishops under him and that m May 1889 the writer of B ordained 
Father 1 j M Saurez hrat as Deacon and then as Priest under the orders 
of the writer of A The Superintendent accordingly reported that Father 
Saurez had leceived h^piscopal ordination and v\ as consequently entitled 
to solemnize maiiuiges in India under Section 5 (1) of the Act I agreed 
with him and ccjiisidered that it would not be light to issue process for 
the apjieurance of b''ather Saurez In answer a charge under Section 68 of 
the Act. 

[276] ‘‘ In regard to tlu‘ iitiial employed hy Father Sauiez in the 
niariuiges in ipiestion, he admitted Unit it was the Roman ritual, but 

(i) ihc name and surname, and the profession or condition of each of the 

persons intending marriage , 

(ii) the dwelling place of each of them, 

(ill) the time during which each has dwelt there, and 

(iv) the church oi luivatc dwelling in which the marriage is to be solemnized 

Provided that, if cuther of such persons has dwelt in the place mentioned in the 
notiro during more than one month, it may be staled therein that he or she has 
dwelt there one month and upwards 

Section 13 — If the persons intending marriage desire it to be solemnized in a 
particular church, and if the minister of religion to whom such notice has been 
delivered be entitled to olficiale therein, he shall cause the notice to be affixed in some 
conspicuous part of such church 

But if he IS not entitled to officiate as a minister in such church, he shall, at his 
01 tion, either return the notice to the person who delivered it to him or deliver it to 
some other minister entitled to officiate therein, who shall thereupon cause the notice 
tc be affixed as aforesaid 

Section 38 — When a marriage is intended to be solemnized by, or in the presence 
of, a Marriage Registrar, one of the parties to such marriage shall give notice in 
writing, in the form contained in the first schedule hereto annexed, or to the like 
effect, to any Marriage Registrar of the district within which the parties have dwelt 
or, if the parties dwell in different districts shall give the like [ 276 ] notice to a 
Marriage Registrar of each district, and shall state therein the name and surname, 
and the profession or condition, of each of the parties intending marriage, the 
dwelling place of each of them, the time during which each has dwelt therein, and 
the place at which the marriage is to be solemnized 

Provided that, if either party has dwelt in the place stated in the notice for more 
than one month, it may be stated therein, that he or she has dwelt there one month 
and upwards 

Section 68 — Whoever, not being authorized under this Act to solemnize a marriage 
in the absence of a Marriage Registrar of the district in which such marriage is 
KJemnized, knowingly solemnizes a marriage between persons, one or both of whom 
is or are a Christian or Christians, shall be punished with imprisonment which may 
extend to ten years, or (m lieu of a sentence of imprisonment for seven years or 
upwards, with transportation for a term of not less than seven years, and not 
exceeding ten years, or, if the * offender be a European or American, with penal 
servitude according to the provisions of Act No XXIV of 1855 {to substitute penal 
^enntude for the punishment of transportation in respect of European and American 
conz/icts, and to amend the law relating to the remoi^l of such convicts), and shall 
%Uo be hable to fine. 
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pleaded that he was authorized by the Patriarch of Antioch to use such 

ritual. There is nothing to show that this is not the case. In regard to 

his position in India be produced a commission extending from Triohino- 
poly to Cape Comorin granted to him by Dom Antonio Francisco Xavier 

Alavres Julio I, Archbishop under the See of Antioch. The Jesuit 

Mission very paturally repudiates any such commission, but it has appar- 
ently no ground for the objection which can be recognised by the law other 
than the ecclesiastical law of the Poman Church to which Father Saurez 
is not amenable. 

“ Though on the pnncipal point urged against Father Saurez his 
admitted conduct in maiTying two couples at Vellapatti did not appear to 
render him liable to punishment under Section 68 of the Act, yet it 
appeared to me on what was apparently a too hasty reading of Section 
78 coupled with Part III of the Act, that under those sections he might 
have rendered himself liable to prosecution, if he had not, before^ per- 
fonning the mamages, posted up a notice on the church at Vellapatti as 
required by Section 13 of the Act. I accordingly directed enquiries to 
be made on this point, and it [ 277 ] was ascertained by the Superintendent 
that no such notice was posted up on the Vellapatti chapel in reference 
to the mairiagos in question. The fact of the marriages and the failure 
to post up a notice or publish banns was not denied by Father Saurez. 
I then summoned Father Saurez, in view to enquire into his conduct in 
this particular. He had in the meanwhile gone away to Ceylon and it 
was not until the 28th January 1896 that T was able to procure his 
attendance. 

On his appearance a preliminary question was raised as to whether 
admitting that no notice wa& posted up on the chapel as required by 
Section 18 of the Act, which is the portion of Part III, which had been 
assumed to govern his conduct, he could as a fact be charged on that 
account with an offence under Section 73. 

Section 70. — Any minister of religion licensed to solemnize marriages under this 
Act, who, without a notice in writing, or, when one of the parties to the marriage is a 
minor and the required consent of the parents or guardians to such marriage has not 
teen obtained within fourteen days after the receipt by him of notice of such marriage, 
knowingly and wilfully solemnizes a marriage under Part III, shall be Jiunished with 
imprisonment for a term which may extend to three years, and shall also be liable to fine. 

[ 277 ] Section 73. — Whoever, being authorized under this Act to solemnize a 
marriage, and not being a •clergyman of the Church of England solemnizing a mar- 
riage after due publication of banns or under a license from the Anglican Bishop 
of the Diocese or a Surrogate duly authorized in that behalf, or, not being a clergy- 
man of the Church of Scotland, solemnizing a marriage according to the rules, rites, 
ceremonies and customs of that church, or, not being a clergyman of the Church of 
Rome, solemnizing a marriage according tu the rites, rules, ceremonies and customs 
of that church, knowingly and wilfully issues any certificate for marriage under this 
Act, or solemnizes any marriage between such persons as aforesaid, without publish- 
ing. or causing to be affixed, the notice of such marriage as directed in Part III of this 
Act, or after the expiration of two months after the certificate has been issued by him ; 

or knowingly and wilfully issues any certificate for marriage, or solemnizes a 
marriage between such persons when one of the persons intending marriage is a minor, 
before the expiration of fourteen days after the receipt of notice of such marriage, 
or without sending, by the post or otherwise, a copy of such notice to the Marriage 
Registrar, or, if there be more Marriage Registrars than one, to the senior Marriage 
Registrar of the district; 

or knowingly and wilfully issues any certificate, the issue of which has been 
forbidden, under this Act, by any person authorizea to forbid the issue; 

or knowingly and wilfully solemnizes any marriage forbidden by any person 
authorized to forbid the same; 

shall be punished with imprisonment for a term which may extend to four years 
and shall also be liable to fine. ^ 
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Now Father Saurez is, as has been found, ‘ a person authorized 
under this Act to solemnize a marriage,’ in that he has the qualification 
of Episcopal ordination required by Section 6 (1), and he is not a clergy- 
man of the Church of England, Scotland or Rome and it would, therefore, 
appear that he should, before solemnizing a marriage publish or affix the 
notice as directed in fart III. But, when Part III of the Act is morfe close- 
ly examined, it appears, both from the heading of the part and from the 
opening sentence of Section 12, that it applies exclusively to ministers of 
religion [278] licensed under the Act, and I take it that the minister of 
religion mentioned in Section 13 is also a minister of religion licensed under 
this Act, because the notice which should be delivered to him and which 
he should cause to be affixed on the church is evidently the notice deli- 
vered to the minister of religion mentioned in Section 12, who is a 
minister of religion licensed under this Act. Father Saurez is not a minister 
of religion licensed under this Act, but has obtained his authority to 
marry from th( ‘^'^ct of his ordination It follows that Part III (and its 
constituent SecUuu 12, 13 and others) does not apply to him He is 
accordingly not liable to punishment under Section 73 for a breach of the 
directions given in Part III regarding the affixing of the notice. 

According to the commission under which he worked in India 
Father Saurez was empowered to dispense with all ecclesiastical impedi- 
ments to matrimony and to dispense with the banns, and if he pleads 
this in view to excuse the apparent informality of his action in regard to 
these tw^o mamages, whether from an ecclesiastical point of view he is 
justified in this plea I cannot say, but the informality, i c , the want of 
publication of banns does not appear to make him liable to punishment 
under the Indian Christian Marriage Act any more than the failure to 
affix a notice on the church 

'* I am not in a position to say whether the conclusion now amved at 
was that intended bv the legislature The very general terms of the 
opening pf»rtion of Section 73 appear to indicate the contrary and the 
existence ol these general terms is stipnglv urged on behalf of Father 
CauBsavel us an argument for proceeding with the case On mature con- 
sideration however, I hold that the terms of Part III limiting the 
directions therein given to ministers of religion licensed under the Act, 
must be read in their lit^ial and exclusive sense, and cannot be taken 
to include directions to a minister of religion who is not licensed but is 
episcopally ordanied It is therefore of no avail to examine witnesses 
" No case has been made out against Father L M Saurez, and he 
is discharged under Section 258, Criminal Procedure Code 
Mr. Wedderhtirn and Jlangachanar, for complainant 
Mr K Broivn, for accused 

JUDGMENT 

Collins, C J — This is a revision petition presented by the Rev. 
Father A Caussavel, S J , against the decision of the District Magis- 
trate of Tinnevelly, discharging an accused person, the Rev L M 
Saurez, under Section 253, Criminal Procedure Code 

[279] The accused was charged under the Indian Christian Marriage 
Act with solemnizing marriages without authority and without publishing 
or causing to be affixed notices of such marriage, and thereby oommit- 
-ting offences under the said Act 

It appears to be admitted that the accused did solemnize two mar- 
nagBB between Roman Catholic Christiiina according to the Roman Gatbo- 
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lie ritual at a chapel at Vellapatti, and did not comply with the provisions 
of Pali) III of the Indian Christian Marriage Act. The District Magistrate 
has found that the accused has received Episcopal ordination, and that 
he is a Priest of the Syrian Church under the jurisdiction of the Patriaret 
of Antioch, and he is also satisfied that the accused is authorized by the 
Patriafoh of Antioch to use the ritual of the Roman Catholic Church. 
The District Magistrate, therefore, held that the accused was not guilty 
of 6m offence under Section 78 of the Act, although he had not given the 
notices as directed by Part III of the Act. 

The only question that has to be decided in revision is — was the 
‘accused bound to publish the notices provided for in Part III of the Act? 

The Indian Christian Marriage Act of 1872 modified by Act XII of 
1891* enacts (Section 5) that marriages may be solemnized in India — 

(i) by any pei-son who has received Episcopal ordination, provided 
that the inarriage be solemnized according to the rules, rites, ceremonies 
and customs of the church of which he is a minister; 

(ii) by any clergyman of Church of Scotland, provided that such 
maiTiage be solemnized according to the rules, rites, ceremonies, and 
customs of the Church of Scotland; 

(iii) by any minister of 1 ‘eligion licensed under this Act to solemnize 
marriages ; 

(iv) by, or in presence of, a Marriage Registrar appointed under the 

Act; 

(v) by any person licensed under this Act to grant certificates of 
marriage between Native Christians. 

Part II of the Act enacts the time and place at which marriages may 
be solemnized, with special provisoes relating to clergymen of the Church 
of England, Rome, and Scotland. 

Part III relates to marriages solemnized by ministers of religion licens- 
ed under this Act, and, as I read the sections, does not apply to marriages 
solemnized by persons who have received [ 280 ] Episcopal ordination. 
It enacts, inter alia that one of the persons intending marriage shall give 
notice in writing according to a certain form to the minister, and that such 
minister shall cause the notice to be affixed in some conspicuous part of 
the church, if the marriage is intended to be solemnized in a church, or if 
the marriage is intended to be solemnized in a private dwelling, the notice 
shall be forwarded to the Marriage Registrar of the district. 

Part IV directs registration of marriages solemnized hy ministers of 
religion, and points out how such registration shall be carried out by 
clergymen of the Church of England, Rome, and Scotland, respectively and 
in Section 32 refers to the case of a marriage solemnized by a person who 
has received Episcopal ordination, but who is not a clergyman of the 
Church of England, Rome, or Scotland. 

Parts V and VI do not relate to the matter in question. 

Part VII is headed * Penalties * and Section 70 provides a penalty, if 
any minister of religion licensed to solemnize marriages under the Act 
wilfully solemnizes a mgrriage under Part III of the Act without a notice 
in writing *** and Section 73 enacts that “whoever being authorized 
under this Act to solemnize a marriage, 

“ and not being a clergyman of the Church of England solemniz- 
ing a marriage after due publication of baems, or under a license from 

♦XTI of i 39 I seems to be a misprint; TI of 1891 seems to be more appropriatei 
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the AngLicau Bishop of tlio Diocese or a Sui rugate duly authorized in 
that behalf, 

or, not being a clergyman of the Church of Scotland solemnizing 
a marriage according to the rules, iites, ceremonies and customs of that 
church, 

“ or, not being a clergyman of the Church ot Home solemnizing 
a inamage according to the rites, lules, ceremonies and customs of that 
church, 

“ knowingly and w’llfully issues an} certificate toi mari'iage under 
this Act, or solemnizes any marriage between such persons as afoiesaid, 
without publishing or causing to be affixed, the notice of such marriage 
as directed in Part III of this Act, or after the expiration of two months 
after the certificate has been issued b\ him 

or know’ingl\ and w'llfull} issues an\ certificate foi maniage, 
or solemnizes a momage betw’cen such persons when one of the [ 281 ] 
persons intending mairiage is a minor, liefore the expiration of fourteen 
days after the receipt of notice of such marriage, oi without sending, by 
the post or otherwise, a cop\ of sucli notice to the Marriage Registrar, or, if 
there be more Marriage Registiurs than one, to the Senior Marriage Regis- 
trar of the district * 

" or knowingly and wilfullv issues aii\ certificate, the issue of which 
has been forbidden, undei this Act, bv auv person authorized to forbid the 
issue . 

“ or know^ingl} and wilfully solemnizes any marnage forbidden by any 
person authorized to forbid the same, shall be punished w^ith imprisonment 
for a term which may extend to four years and shall also be liable to fine 

It IS contended by the counsel for the petitioner, that the accused has 
brought himself under, this section, b\ neglecting to publish and causing to 
be affixed the notice of sucli rnaniage as diiected bv Part 111 of the Act, 
and consequently is liable to impriboiiincnl for four years and also fine 

I cannot assent to this contention The Act authorizes a person 
episcopally ordained to solinnizc a marnage according to the rules, rites, 
ceremonies and customs of the church ol which he is a minister It 
diiects f Section 10) with certain provisions, within what houis such mar- 
riages sliall be solemnized. It directs (Section 32) that if such peison, 
although episcopal!} ordained, is not a clergvmim of the Cliui*eh of 
England, Rome or Scotland, how he shall register such marriage The 
Act is silent as to notices of marriage being given or published by ^^ueb a 
person, and it w’ould be contrary to the ordinarv rules of construing a 
statute to hold, that although no obligation is imposed to publish notices 
of marriage, yet a penalty is mcuired if such notices are not published — 
the penal section u.ses the words *' the notice ” and not a “ notice ” of 
such marriage us directed in Part III, and holding, us I do, that Part III 
only applies to ministers of religion licensed under the Act, and not to 
Episcopally -ordained persons, I think the District Magistrate w as right in 
discharging the accused and I would dismiss this revision petition. 

Brnson, J — I think that the order of the District Magistrate was 
right, and that it was ^so for the reasons stated bv him 

The learned counsel for the petitioner does not, ns I understand, now 
press the contention that the Rev. Father Saurez is guilty of an 
offence punishable under fk)ctiou 68 of the Indian Christian 

Marriage Act, 1872, (ns amended by Art II of 1891) The question, as 
I understand it, that we have to decide is this: — Assuming that Father 
Saurez has received Episcopal ordination in the Grteco-Syrian Church 
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of Malabar, is he liable to a penalty under Section 78 of the Act because 
he solemnized a marriage between Christians without having published a 
notice as directed in Part III of the Act ? I think the answer to this ques- 
tion must be in the negative. Part I of the Act relates to the persons by 
whom marriages may be performed and Section 5 enumerates them by 
classes. In some the right is recognized independently of appointment 
under the Act; in others the right is recognized as a consequence of 
license, or appointment, under the Act. Under the former head are the 
fi^rst two classes in Section 5, viz . — 

“ (i) Any person who has received Episcopal ordination, provided 
that the marriage be solemnized according to the rules, rites, 
ceremonies and customs of the church of which lie is a minis- 
ter — *’ under this class would fall ordained clergymen of the 
English, Irish, Roman or Syrian Churches; 

“ (ii) Any clergyman of the Church of Scotland, provided &c.,'’ 
as before; 

under the second liead fall the remaining three classes, viz.y 
“ (iii) Any minister of religion licensed under this Act, to solem- 
nize marriages; 

“ (iv) A Marriage Registrar appointed under this Act,” or any per- 
son in his presence (Section 38); 

“ (v) any person licensed under this Act to grant certificates of 
marriage between Native Christians.” 

Sections then follow authorizing Government to license or appoint 
persons of these last three classes. 

Parts III to VI then deal with the three classes licensed or appointed 
under the Act. 

Part III deals with class 3, viz, ministers of religion licensed under 
the Act, 

Parts IV and V deal with marriages by, or in the presence of. 
Registrars, and Part VI deals with the marriages of Native Christians. 

The Act prescribes (Sections 12 and 38) that when a marrieige is 
intended to be solemnized by a minister of religion licensed [283] under 
the Act, or by a Marriage Registrar appointed under the Act, due notice 
must be given and must be published in a formal manner, but there is no 
similar obligation imposed, when the marriage is intended to be solemnized 
by a person wdio has received Episcopal ordination, or by a minister of the 
Church of Scotland. Section 5 merely says that such person must solem- 
nize the marriage according to the rules, rites, ceremonies and customs ” 
of the church to which he belongs. Part VII prescribes penalties in con- 
nection with the Act. Penalties are presenbed for solemnizing a marriage 
without being authorized to do so by the Act, and for solemnizing marriages 
at other than the hours prescribed, or in the absence of witnesses. 

Penalties are also prescribed if a minister of religion, licensed under the 

Act, solemnizes a marriage without having received a notice, and if a 

Marriage Registrar commits certain offences against the Act; and then 

follows Section 78 which enacts that ** whoever being authorized under 
“ this Act to solemnize a marriage, and not being a clergyman of the 
“ Church of England * * * or of Scotland * * * or of 

Rome * * * solemnizes any marriage * * * without pub- 

** lidhing or causing to he affixed, the notice of such marriage as directed 
“ in Part III of this Act ** * . * * * shall be liable, Ac. It is 

urged for the prosecution that Father Saurez is liable under this sec- 

tion, inasmuch as he has solemnized a marriage without notice, and is 
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not one of the persons excepted. I do nut tliink that this is so. As 
already observed, the Act nowhere imposes on a person who has received 
Episcopal ordination the duty of receiving, or of publishing a notice of an 
intended marriage, though this duty is expressly imposed on ministers of 
religion licensed under the Act, and on Mariiage Registrars appointed under 
the Act. The imposition of a penalty is correlative tb the imposition of a 
duty, and if no obligation exists there can be no penalty for its breach. 
But it IB argued that the section itself, by prescribing the penalty, implied- 
ly imposes the obligation In order that the section should be so constru- 
ed its terms should be such as to convey the mtention in a clear and un- 
ambiguous manner, but it cannot be said that this is so in the piesent case. 
The words “ as directed in Part III ” refer, on their face, to Part III, but 
that part deals only with the procedure to be adopted by " mmisteis of 
religion licensed under the Act ” There is no ground whatevei for suppos- 
ing that Section 13 refers to a larger class than Section 12, for it expressly 
[2M] refers back to that section b} the employment of the word " such 
notice,” i e., the notices which under Section 12 must be given by the 
candidate for marriage to the minister of religion licensed under the Act 
If the w^ords in Section 73 had been ” a notice of such marriage as directed 
in Part III ” there might be some ground foi contending that the 
woids ” as directed in Part III,” merely mean ” in accordance with 
a procedure similar to that directed m Part III,” but the use 
of the word * the ’ before ‘ notice ’ precludes this construction, and re- 
fers us back to the notice prescribed in Section 12, that is, the 
notice which the candidate for marriage presents to the minister of 
religion licensed under the Act It vvaa suggested that the words 
of Section 73 could not refer to the latter class of minister, because 
a penalty >vas pieviously imposed by Section 70 on such a minister 
solemnizing a marriage without notice. 1 observe, however, that 
Section 70 provides a penalty for solemnizing mairiage ” without notice ” 
that is, without having received a notice, as required b} Section 12, 
whereas Section 73 provides a penalty for solemnizing a marriage 
w'lthout publishing the notice Thus Section 73 finds an appropnate 
subject and application in the minister of religion licensed under the Act, 
and is, in fact, necessary as a supplement to Section 70 in order to 
provide a complete sanction for the obligations imposed by Part III on 
such ministers. 

It may be also observed thaWthe words ” See Sections 12 and 38 ” 
after the heading in Schedule I, wjneh contains the form if notice under 
Pai*t III, point to the fact that it was intended to apply to those sections 
only Had it been intended to apply to Section 73 also, 1 would have ex- 
pected a reference to be made to that section, as well as to Sections 12 and 
30 In my opinion, then. Section 73 does nob require that a person who 
has received Episcopal ordination (and who is not one of the classes special- 
ly excepted by that section) should publish a notice ot any marriage which 
he intends to solemnize. Section 73 is a highly penal section, p,nd must 
be construed strictly, and in favour of the liberty of the subject. If it is 
asked why an exception is made in favour of such persons, it may, perhaps, 
be suggested that the legislature regarded the control which is exercised, 
or which IS supposed to be exercised, by the Bishops in such churches, as 
a sufficient safe-guard Under Section 6 such a person is allowed to solem- 
nize a marriage only providfed he does so ” according to the rules, rites, 
ceremonies and customs of the church of which he is a minister.” Under 
Section [285] 10 he can solemnize a marriage only during certain hours, 
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and under Section 32 he is bound to register the marriage in a prescribed 
manner. In the present case Father Sauresi alleges that he has registered 
the marriage. It is admitted that he used the Roman ritual, but he says 
that he had the permission of his Bishop to do so. There is nothing to 
show that a marriage solemnized with this ritual under sanction of a 
Bishop of the Syrian Church is not solemnized according to the rules, 
rites, ceremonies and customs of the Syrian Church of which Father 
Saurez, is an ordained minister. Father Saurez apparently had the appro^ 
val of his own ecclesiastical superiors. The prosecution was instituted 
b^ a Priest of a rival church. In my opinion the District Magistrate was 
justified in refusing to proceed wtih the pj;osecution. 

I would dismiss the petition. 


19 M. 285—6 M.LJ. 92. 

APPELLATE CIVIL 

Before Sir Arthur J, H (^ollins^ Kf., Chief Justice ami 
Mr. Justice Benson. 


SoMAsUNDAUA MuDALiAU, Petitioner v Vvthilinga Mudaliau 
AND ANOTiiEK, Bespomlents [9th ^larcli, 1896 ] 

Religious Endowments Act — Act XX of 1863, Section 5. 

Where a hereditary trustee of a temi)le died and aiiplication was made by the 
Collector as Agent of the Court of Wards, in whom the management of 
deceased’s estates, during the minority of the sons of the deceased, had vested, 
tc be appointed trustee on behalf pf the said sons : 

Held, that the case fell within Section 5 of Act XX of 1863, and that the 
Court had •jurisdiction to make the appointTfient. 

|R., 26 M. 85 (88), 10 Ind Cas 300 (301)=9 .M L T. 495-=(I911) 1 M.W.N 303] 

Petition under Section 622 of the (Vide of Civil Procedure praying 
the High Court to revise the order of T. IM. Horsfall, District Judge of 
Tanjore, passed on civil miscellaneous petition No. 689 of 1895. 

[286] The facts of this case are as follows: — 

The three petitioners represented by the Acting Collector o-f Tanjore 
as Agent to the Court of Wards presented a petition under Section 5t of 
Act XX of 1863 (the Religious Endowments Act) setting forth that one 
Bava Chokkappa Mudaliar together with Bava Krishnasami Mudaliar and 


* Civil Revision Petition No. 34 of 1896. 

t Whenever from any cause a vacancy shall occur in the office of any trustee, 
Hiianager, or superintendent, to whom any properly shall have been transferred under 
the last preceding section, and any dispute shall arise respecting the right of succes- 
sion to such office, it shall be lawful for any person interested in the mosque, temple, 
or religious establishment to which such property shall belong, or in the performance 
of worship, or of the .service thereof, or the trusts relating thereto, to apply to the 
Civil Court to appoint a manager of such mosque, temple, or other religious establish- 
ment: and thereupon such Court may appoint such manager to act until some other 
person shall by suit have established his right of succession to such office. 

TThe manager so appointed by the Civil Court shall have and shall exercise all 
the powers which, under this or any other Act, the former trustee, manager, or 
superintendent in whose place such manager is appofhled by the Court had or could 
exercise, in relation to such mosque, temple, or religious establishment or the property 
belonging thereto. 
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SamasundEira Mudaliar \Nere trustees of the 8ii Tyagarajaswami temple 
at Tiruvalur, that Bava Chokkappa ^[lldallar was a hereditary trustee 
until his death in Apnl 1894, leaving three minor sons, the petitioners, 
that the Collector and Agent to the Courl of Wards, who is now^ in charge 
of the estate of the petitioners, is entitled to the management of the 
temple as hereditary trustee on behalf of .the said minois and is willing 
to accept the management on their behalf and pra\ing that the Collector 
may be appointed trustee of the temple on behalf of the mmoi sons of 
deceased This petition was opposed b\ Homnsundara Mudalinr, one. of 
the trustees, stating that the Court had no jurisdiction under Hection 
5 of Act XX of 1063 to pass the order prated for and alleging that the 
deceased was not a hereditary trustee and that his appointment was only 
personal The District Judge granted the petition as prayed 

SomaavTidam Mudaliar filed the present petition 

Ramasubba Ayyat for respondents took the preliminary objection 
that an appeal lay from the order of the District Judge and Iheiefore this 
petition must bo dismissed, citing Sultan Ackeru Saheb v Shaik Bava 
Mahmiyar (1), but the Court overruled the objection 

Bhaahyarn AyyaJigar, Krinhyinaami Aififar and DeHikachariur, for 
petitioner 

Ramasubba Ayyar, fur respondents 

J UDGMENT 

[287] J\Ir. Ramasubba A\\hi foi’ the coiuitei-petitioners in this Court 
raises the pieliminary objection that an order iindei Section 5, Act XX 
1863, IS appealable, and that an application foi levision under Section 
622, Civil Procedure Code, is theicfore inadmissible He relies on Sultan 
AcheJii Sahib v Shall Bava Mahmiyar (1), but we are of opinion that 
this case is, in effect, oveiTuled b^ the decision of the Privy Council in 
Mmakshi v Subrarnanya (2) That decision was, no doubt, given w^ith 
reference to an order made under Section lO of Act XX of 1863 Rut wc 
think that the principle on which that decision w'aa based, is also 
applicable to an order like the present made under Section C) of Act XX ol 
1863 

We are therefore of opinion that no appeal lies 

We have now' to consider whether we should inteifeie under Section 
622, Civil Procedure Code 

The petitioner in this Court contends tliat the District Judge had no 
jurisdiction to pass an order under Section 5, Act XX of 1863, on the 
ground that no dispute respecting the right of succession to the tiustee- 
ship had arisen, and that the office was not heieditar^ and that theje 
could, therefore, be no '* right of succession ” The record does not show 
clearly what is the constitution of the trust, but the counter-petitioner, in 
his petition to the Lower Court, claimed the office as hereditaiy trustee, 
and his claim was opposed by the petitioner. We think that this consti- 
tuted a dispute respecting the right of succession to the office, and it is 
admitted that the institution la one falling under Section 4 of the Act. 
The District Judge, therefore, had jurisdiction to make the appointment. 
It haa also been suggested that, as two trustees still remain, there is not 
such a vacancy as is contemplated by Section 5 We, how^ever, are of 
opinion that as there were three trustees for many years prior to the 
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death of the counter-petitioner's father in 1894, a vacancy such as is con^ 
templated by the section arose when that death occurred. 

It is also argued that the Judge acted with material irregularity in 
not having held an enquiry as to whether the office w^as of an hereditary 
character or not. Looking at the fact that the counter-petitioner's father 
and grandfather before him held the office of trustee, and that the Judge’s 
proceeding was of a sumniavy [ 288 ] character, intended merely to provide 
for the vacancy, pending the decision by regular suit of the right of 
succession, we are imable to hold that the enquiry was defective or that 
our interference under Section 622, Civil Procedure Code, is necessary. 

The petition fails and is dismissed with > costs. 


19 M. 288. 

APPELLATE CIVIL. 

Before Mr. Jvsticc ShepharfI and Mr. Justice Subranuinia Ayyar. 


Uppaiakandi Kunhi Kutti Ali Haji {Defendant), 

Appellant v. 

Kunkam Mithal Kottaprath Abdul Rahiman (Plaintiff), 
Bcupondent."*^ [10th April, 1896.] 

Suit on a Kanom — Registration Act III of 1877, Section 17, Clause (u). 

Although under the Registration Act III of 1877, Section 17, Clause (n) a 
receipt given by a mortgagee purporting to extinguish the mortgage debt does 
require registration: 

Held, that the language of the receipt in the present case did nol indicate any 
intention to extinguish or limit the mortgagor's interest and that therefore 
registration was unnecessary. 

[F., 9 Rom. LR 254 (257); 11 CL.J 551 (554)=6 Ind. Cas. 159 (161).] 

Second appeal against the decree of A. Thompson, District Judge 
of North Malabar, in a^eal suit No. 259 of 1894, modifying the decree of 
B. Cammaran Nayar, District Munsif of Tellicherry, in original suit No. 
381 of 1898. 

Suit to redeem a kanom granted by plaintiff’s assignor to the defend- 
ant’s Karanavan in September 1877 for Rs. 600. The principal point in 
dispute w’as whether a sum of Rs. 600 had been paid in July, August 
1890 by the plaintiff to the defendant. The Munsif found that this sum 
had not been paid and that a receipt for Rs. 500 (Exhibit A) was a forgery, 
and he decreed that the kanom be extinguished on payment by plaintiff of 
Rs. 600 together with costs of suit. The District Judge reversed the 
decree of the Munsif finding that the sum of Rs. 600 had been paid, that 
the receipt (Exhibit A) was genuine, and ordered that the kanom be 
redeemed [28^ on payment of Rs. 100. Defendant to pay plaintiff’s 
costs in both Courts. 

The receipt (Exhibit A) was as follows: — 

“ Receipt granted by LFppalakandy Kunhi Kutti Ali to Kottapurathu 
“ Pokkar, Karanavan, on behalf of Kottupurathu Antharuman. 

“ Out of the amount due to me by Antharuman, under the decree in 
“ original suit No. 354 of 1887 in the Court of the District Munsif of 
“ Tellicherry, you have already paid me Rs. 400 ihrough my paternal 
“ uncle Puthenpurayil Kunhi Kutti Ali, and have returned to me two 
“ subsidiary deeds on Kunnammenthal paraffiba. Deducting this sum 
“ of Rs. 400, the remaining sum due lo me according to the decision of 

♦ Second Appeal No. 298 of 1895. 
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*' arbitrators is Rs. 200, of which you Pokkar, have paid to me this day 
Rs 100, and you shall pay me the remaining sum of Rs. 100 within 
one month from this date and shall obtain back the said two documents 
On receipt of this sum of Ks 100, T shall submit a petition to the 
Court, stating that the matter of the decree has been adjusted I affix 
** my signature to this in presence of witnesses " 

Mr. K Brown and Mr C. Krishnan, for appellant 
Exhibit A acknowledges receipt of consideration m partial extinction 
or limitation of the mortgage interest on immoveable pioperty of over 
Rs. 100 in value It should have been registered and not being so it’ is 
inadmissible m evidence (Sections 17 and 40, Registration Act) There is 
no other evidence to prove payment of Rs 500 of the mortgage money. 
Exhibit A is not a mere acknowledgment of payment of a debt But if 
acknowledges receipt of a consideration as the person who gives it has to 
return two documents and put in a petition, see Vennayar v Subbayyai 
(1) and Venkatarajua Naik v CJunnathamhu Reddi (2) Clause (n). 
Section 17, added by Act VII of 1886 shows Exhibit A required to bo 
registered as it extinguishes the mortgage pro fanto It evidences part- 
payment of the mortgage money and releases the claim on the property 
secured by the mortgage to that extent, see Baaaua v Kalkapa Sharbana 
(3) and Jiwan Ah Beg v Baaamal (4) Exhibit A specially refers to the 
mortgage debt which formed the subject of original suit No 34 of 1887 
[ 290 ] Sanharan Nayar and Ryru Nambiar, for respondent 

JUDGMENT 

The onl> question is whether the receipt lequiied registration under 
Clause (w) of Section 17 of the Registration Act 

It may be doubted whether in view^ of the decision of this Court m 
Venkatarama Natk v Chinnathambv Eeddi (2) and Venkayyar v Sub- 
hayyar (1) the money received m discharge of a mortgage can be deemed 
to be a consideration with the meaning of the clause Since tliose deci- 
sions, however, the law’ has been amended, a clause is now added 
(clause n) which, as it might be argued, indicates that receipts given by a 
mortgagee purporting to extinguish the mortgage do require registration. 
In the present case, assuming that this is the effect of the amendment, we 
do not think that the language of the receipt indicates any intention 
to extinguish or limit the mortgagor’s interest The instrument, there- 
fore, did not require registration We must dismiss the appeal with costs 
The memorandum of objection is also dismissed with costs 


19 M. 290. 

APPELLATE CIVIL 

Before Mr Justice Shephard and Mr. Justice Subraniania Ayyar. 


Krishna Panda and another {Plaintiffs), Appellants v Balaram 
Panda {Defendant), Respondent * [7th March, 1896 ] 

Suit for partition — Prior arbitration and award, effect of. 

Disputes having arisen in a joint Hindu family, the parlies submitted the 
question of partition to arbitrators, who passed an award thereon Both 
parties objected to the award, and it was never carried into effect On a suit 
for partition lieing filed « 

♦ Appeal No 123 of 1895. 

(2) 7 M.H.CR 1 (3) 2 B 4«0 
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Held, that such an award is equivalent to a final judgment and binding on 
, the parties in the absence of positive evidence that both parties agreed that the 
former state of things should be restored and that therefore the present suit 
for partition could not be maintained; 

[F^ 33 C. 881 (885)=4 C.L.T. 102; 20 M. 490 (491); 11 Bom. L.K. 20 (25)=5 M.L.T. 
220; 1 S.L.R 236 (237); 33 M. 24() (248)=4 Ind. Cas. 392=20 M.LJ. 79 

(82)=7 .M.L.T. 67; 15 Horn. L.R. 223 (224); 15 Ind. Cris. 819=5 S.L.R. 240 
(242); UBR. (1900),- Lsi juart.. Specific Relief. 30] 

Appeal against the decree of J. P. Fiddian, District Judge of Ganjam, 
in /original suit No. 2 of 1894. 

[§91] Suit for partition. — ^The facts were as follows; — 

The grandfathers and fathers of the pal^iies were members of a joint 
Hindu family until the year 1875, when disputes arose tind tv separation 
was effected. In the year 1882, plaintiffs’ father and the defendant 
appointed three persons as arbitrators to divide the pro]>ert\ and the arbi- 
trators passed an award to which neitlier pai*t} agieed, and.it was never 
enforced. The property consisted of moveables and immoveables, portions 
of which were in the possession of both parties. The plaint raised vaiious 
other questions not no^\ material. The cause of action was alleged to have 
arisen in 1892, when the plaintiffs demanded partition. The defendant 
pleaded, inter alia, that the suit is barred b\ the submission to arbitra- 
tion in 1882 and the award passed thereunder. The District Judge finding 
that the dispute was submitted to arbitration in 1882 and that an award 
was passed thereon, hut that tlie plaintiffs objected to the award, and that 
no action has been taken under it, held with reference to Specific Relief 
Act, Sections 21 and 80 , and on the authority of Palaniappa Chetti v. 
Rayappa Chetti (1), Rani Bhagoti v. Rani Chandan (2) and Mxihammad 
Newaz Khan v. .4/am Khan ( 8 ) that the present suit for partition was 
baiTed by the submission to arbitration and dismissed it with costs. 
Patiahhirama Ayyar, for appellant, cited Tahal v. Bishe^har (4). 

Mr. Parthasaradhi Ayyangar, for respondent. 

JUDGMENT. 

The effect of an award has been entirel} misunderstood. An aw’ard 
duly passed in accordance with a submission of the parties is equivalent 
to a final judgment. To give (‘ffect to it, the subsequent consent or 
approval of neither party is required. After an award made for a parti- 
tion of joint property neither party can sue itjr partition any moi’e than he 
could if a decree in a suit for partition had been passed. In order that the 
parties should be remitted to their previous rights, it is not enough that 
the award was not enforced or that even both parties objected to it. 
There must be positive evidence that both parties agreed that the former 
state of things should be restored. There is no such evidence in this 
case. The appeal must, therefore, be dismissed with costs. 


(i) 4 M.H.CR. 119 . ( 2 ) II C. 386 ( 3 ) 18 r, T\}\ ( 4 ) 8 A. 57 . 
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[202] APPELLATE CIVIL AfrIL 

Before Sir Arthur J H. Collins ^ Kt , Chief Justice and ^ 

Mr Justice Benson. APPM»- 

LATE 

[In Appeal No 10 of 1895 .] Civil. 

Fihcheu {Plavtiiff), Appellant v — 

Secretary of State for India in Council _ 19 M. 292. 

(Defendant), Respondent * 

[In Second Appeal No 1245 of 1895 .] 

Orr and another (Plaintiffs)^ Appellants v 
Fischer (Defendant), Respondent* [13tli, 14tli and 
30th April, 1896 ] 


Suit for declaration — Specific Relief Act — Act / of 1877, Section 42 — Act I of 1876 
(Madras), Section 2 — Concur in applying" 

A suit was brought by F against the Secretary of State foi India in Council 
for a declaration that the order of the Madras Government directing the 
Collector to cancel the separate registration and assessment of a village in the 
Sivaganga Zamindan in his name was ultra i^ires and illegal The plaintifT’s 
claim to be separately registered as the holder of the said village depended upon 
the proper construction to be put on a grant of the village contained in two 
documents, the one dated 13th December 1872 and the other being a document, 
dated 14th May 1H77, executed by the Rani and her children Subseciueiit to 
the grant referred to, an application was preferred by the Ram and addressed 
to the Collector requesting him to separately assess the village and register it 
in the name of F This application was nevci presented owing to the death of 
the Kaiii, who was succeeded by the father of (he i)rescnt Zamindar who 
executed on J2pd February 1883 a deed of release in fa\oiir of I" latifymgMl e 
grant above mentioned in the following terms* — 

“Whereas the village of Kondagai of my Zamindari .has been 

“granted to you in pei |)ctuU> by the l.itc Ram Kallama Nachiyar and olhers 
“and has been in your pcjsscssion according to the terms of the dcKuments exc- 
“ cuted liy them to you therefor on the I3lh December 1872 and on the 14th 
“May 1877, and whereas T have received from you Rs 2,000 as the consideration 
“ for my ratifying your rights in accordance with (he terms of the said docu- 
“nicnts and for relinquishing whatever rights 1 possess therein, I hereby ratify 
“your rights of every descriplioii 111 the said village and relinquish all my 
“rights therein in your favour Wherefore as per the terms of the said 
“ documents, dated 13th December 1872 and 14th May 1877, you and your 
“heirs and assigns shall hold and enjoy the said Kondagai village in 
“ [lerpctuity with full powers of alienation by sale, gift or otherwise 

“You shall pay to my [2931 Zamindan the sum of Rs 3,500 the puruppu fixed 

“ on the said village as well as road-cess, wogamai, &c , according to custom,” 
and he applied to the Collector for separa^ assessment and registration of the 
village in the name of F 011 25th March 1883 
On 29th March 1883 F also made a simylar application but ])ending disposal 
ihe picscnl Zapindar’s fathef died, and was succeeded by his son the present 
Zamindar who raised objections and the application was not granted On 23rd 
May 1887 the present Zamindar granted a lease of the Zamindan to O S and 
R who executed a release guaranteeing F undisturbed possession and enjoy- 
riiient of the village and accepted his iK)sitioii such as it may have been at or 
prior to the date of the execution of the lease On 23rd January 1890 the 
Zamindar executed in favour of F a deed of release which after reciting the 
grant from the Rani, the deed executed by the Zamindar’s deceased father, 

dated 22nd February 1883 and a further payment of Rs 3,500 by F contained 

the following covenant^ — 

“Therefore I forfeit and relinquish the right I profess to have in me to 
“question the said permanent lease or the terms of the said lease deeds, and I 

t Appeal No 10 of 1895 and Second Appeal No 1245 of 1895, 
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“hereby ratify your right. You and your heirs shall hold and enjoy the said 
“villages absolutely according to the terms of th^ aforesaid permanent lease 
“ deeds,” F then applied by petition, dated 13th March, i89o, to the Collector 
for separate registration and assessment of the said village, but on notices 
being sent to the Zamindar and the lessees, they filed objections which after 
due enquiry were overruled by the Collector who ordered separate registration 
and fixed the assessment. On appeal, the Board of Revenue supported the 
action of the Collectqr. Whereupon the lessees appealed to the Government 
of Madras on 21st September 1891 and the Government of Madras on 14th 
November 1891 cancelled both the separate registration and the separate 
assessment. Under the circumstances F claiming to be the duly registered 
holder of the said village sued the Secretary of State for a declaration that 
the order of the Madras Government dated 14th November 1891 directing the 
Collector to cancel the separate registration and assessment of the said village 
was ultra vires and illegal — and the lessees sued F for the balance of poruppu, 
magamai and road-cess with interest alleged to be due on the said village for 
fasli 1300: 

Held, that F was bound to pay the lessees Rs. 3,500 poruppu with magamai 
and road-cess whether his village was separately registered and assessed or not ; 

Held, that the suit by F for a declaration that the order of the Madras 
Government directit^ the Collector to cancel the separate registration and 
assessment of the village previously made by him was illegal and ultra znres 
could not be maintained with reference to Section 42, Specific Relief Act, 
inasmuch as the order had been already carried out: 

Held, also that if the general words of the prayer “for such other relief as 
the circumstances of the case may require” were to be taken as including a 
prayer for consequential relief, then the suit was bad for misjoinder, inasmuch 
as the Zamindar and the lessees who were interested parties were not joined* 

Held, also that not only the person applying under Act I of 1876, Section 2 
for separate assessment and registration must be entitled thereto, but also that 
the parties to the alienation must concur in the application. 

[Rev. 22 M 270 (P.C.)=3 CW.N. I61.~26 LA. 16--7 Sar. P.CJ. 459.1 

Appeal against the decree of C. Gopalan Nayar, Subordinate Judge 
of Madura (East) in original suit No. 14 of 1892, and 

[2M] Second appeal against the decree of W. Dumergue, Dis- 
trict Judge of Madura reversing the decree of C. Gopalan Nayar, Sub- 
ordinate Judge of Madura (East) in original suit No. 20 of 1898. 

From the judgment of the High Court reported below in w’hich the 
facts of these tuo cases are set out at length, it appears that the parties 
interested agreed that the evidence taken in original suit No. 14 of 1892, 
on the file of the Court of the Subordinate Judge of Madura (East) should 
be also treated as evidence in original suit No. 20 of 1898, on the file of 
the same Court and the present appeal from the judgment in original 
suit No. 14 of 1892 and the present second appeal from the judgment 
of the District Court of Madura reversing the decree of the Subordinate 
Judge in original suit No. 20 of 1898, were accordingly argued together. 

[In appeal Ni. 10 of 1895.] 

Mr. Wedderhurn, Sankaran Nayar, T, Rangaehariat and F. Ranga- 
chariar, for appellant. 

The Government Pleader (Mr. Pair ell), fbr respondent. 

[In appeal No. 10 of 1895.I 
Mr. Norton, for appellant. 

Mr. Wedderbiirn, Mr. K. Broivn, Mr. Parthaaarathi Ayyangar, T. 
Rangachariar and F. Rangaehariat, for respondent. 

JUDGMENT. 

In original suit No. 14 of 1892 on the file of the Subordinate Court 
of Madura (East), Mr. Fischer, claiming to be the duly registered 
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holder of the village of Kondagai in the Sivaganga zanhndari, sued the 
Beoreatry of State for India in Council, for a declaration that the order of 
the Madras Government No. 1088, dated 14tb November 1891, directing 
the Collector to cancel his separate registration and assessment of the 
village, was ultra virc8 and illegal 

The Subordiimte Judge dismissed the suit with costs, and the plain- 
tiff now appeals (appeal suit No. JO of 1895) to this Court against that 
decree. 

In the original suit No 20 of 1893, on tlie file of the same Subordinate 
Court, the plaintiffe, who are the piesent lessees of the Sivaganga Zainin- 
dari, sued Mr 11 Fischer for the balance of putuppu magamai and road- 
cess, with interest, alleged to be due on the said village of Kondagai foi 
fash 1300 The Subordinate Judge gave a decree for the sum which 
he found to be due, but in appeal the District Judge of Madura found that 
nothing was due and [298J dismissed the suit with costs Against this 
decree the plaintiffs now bring this second appeal No 1245 of 1895. 

The evidence in original suit No 14 w^as, by consent, taken as 
evidence in original suit No 20 also, and both appeals w'ere argued to- 
gether 

In order to understand the matters in issue, it is necessary to set 
forth the transactions w^hich proceeded the present litigation These may 
be stated as follows, adopting, with but slight vanations, the words of the 
District Judge . — 

** For some years prior to 1872, Ram Kattama Nachiyur was 
Zemindarni of Sivaganga and in 1869 one Dliorasinga Tevar instituted a 
suit in the District Court of Madura (ongmal suit No 2 of 1869) against 
the Ram, her son and three daughters, m order to establish his nght 
of succession to the Zamindan. A deciee was passed in his favour and 
the Ram and her children, after appealing unsuccessfully to the Madru'^ 
High Court, preferred an appeal to the Privy Council Mr Fischer pro- 
ceeded to England in order to assist in the prosecution of this appeal and 
on the 13th December 1872, the Rani, her son and three daughters exe- 
cuted in favour of ^Ir Fischer an indentiiie (Exhibit A) of w'hich the 
following are the terms material to the suit ‘ In consideration of the 
sums the said Robert Fischer is to spend on the appeal and in consi- 
deration of the sei'Mces lie has rendered and is to render in 
future, we hereby convev and - sell to the said Robert Fischer, 
his heirs and nssigus tlie \illngc of Kondagai attached to the 
Tiruppuvanam Taluk, Sivaganga Zannndari, Madura District, Sub-Dis- 
trict of Maduia. to be enjoyed by him from 

generation to generation as long as the .sun and moon endure without 
any obstruction and with full powers of aliepation by way of gift, sale or 
otherwise, subject to a payment to the oircar of Rs 3,500 every year a6 
peishcush We hereby bind ourselves jointly and severally 

to deliver possessiou of the said village to the said Robert Fischer, his 
heirs and assigns and to inform the Collector of the said District and get 
the said village aub-divided under Regulation XXV of 1802 and registered 
in the name of the said Robert Fischer, his heirs and assigns, and to 
arrange for receiving every year the amount of peishcush above fixed from 
the said Robert Fischer, his heirs or assigns as soon ^ judgment is obtain- 
ed in the appeal above mentioned or as soon as the said litigation comes 
to a close in any other * manner. [ 290 ] We do hereby 

empow’er the said Robert t’ischer jointly and severally to conduct the said 
appeal !^nd to do all that is necessary in the said appeal 
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and to pay the necessary sums from his own funds towards the fees afid 
all other expenses of the said appeal and agree to accept and consider all 
sums to be paid on account of the said appeal by the said Robert Fischer 
as the consideration money for this agreement as mentioned above as 
payments directly made to each and all of us’.” 

On Mr. Fischer’s return from England after the successful prosecu- 
tion of the appeal in the Privy Council, the Rani put him in possession of 
the village in 1874 and on the 14th May 1877 she, her son and her three 
daughters executed in favour of Mr. Fischer another instrument which 
is called a Deed of Release (Exhibit B)» This document after reciting, 
inter aha, that by the agreement, daWd the 18th December 1872 
(Exhibit A)* tis well as by another agreement, dieted the 12.th April 1872 
the right to the village of Kondagai and all its lands and samlets had been 
given to Mr. Fischer, that Mr. Fischer had paid the Rani and her children 
according to the terms of the said agreements the sum of Rs. 20,000 for 
the expenses of the appeal to the Privy Council, that the decree of the 
District Court of Madura and of the Madras High Court had been set 
aside by the Privy Council and that the executants had obtained, for 
the life-time of the Rani, all the benefits that could be derived according 
to law in the matter of the said suit, proceeds in the following terms; — 

“ Whereas you have agreed to pay the Zamindari peishcush that may 
be fixed according to law upon the said Kondagai village . .and 
whereas we have agreed to get the said village of Kondagai inclusive 
of its hamlets, registered m your name in the Collector’s office under 
Regulation XXV of 1802; now in consideration of all the considerations 
detailed above, we liereby agree to you, your son and grandson from genera- 
tion to generation, holding and enjojing village of Kondagai together with 
the eight kinds of products of an estate and with full powers of alienation 
by sale, gift or otherwise; and we hereby agree to relinquish to you all the 
rights and connections which Kattama Nachiyar, one of us, now possesses 
in the village and all the rights and connections which any of us may 
acqxiire after her lifetime.** 

f297] In pursuance of these instruments and admittedly on or about 
the 14th May 1877, an application (Exhibit C) addressed to tbe Collector 
of Madura was prepared by Rani Kattama Nachiyar and was expressly 
stated to be an application under Section 1 of Act I of 1876 and Section 8 
of the Instimirar Saunad and Section 9 of Regulation XXV of 1802. This 
application runs as follows:*— 

“ The village of Kondagai attached to the Tiruppuvanam Taluk of 
my Zamindari was given to Mr. R. Fischer and has been in his enjoyment. 
As it has been arranged to pay through me the amount that might be 
assessed . separately on the village with reference to the accompanying 
statement showing the beriz of the Zemindari and the said village, I pray 
you will separately assess the said village and register the village in the 
name of the said ^Ir. R. Fischer.” This application, however, was never 
presented to the Collector, because Rani Kattama Nachiyar died a few 
days after signing it and was succeeded by Dhorasinga Tevar as Zemindar 
of Sivaganga. 

There is no record of any transaction relating to the village of 
Kondagai during the next five years, but on the 22nd February 1888, 
Dhorasinga Tevar, the present Zamindar’s father, executed in favour of 

♦ All the Exhibits referred tc were filed in O. S., No. 14 of 1892, in the Sulwrdinate 
Judge's Court, Madura (East). 


m 




mJi riSCHBB r. aECRBTARY OF BTATH FOB INDIA WMiliilW 

Fischer, a deed of release and agreement of ratifloation (Exhibit D) fUgM 
in these terms . Whereas the village of Kondagai ... erf my Zamin- AniL 
dari . . . has been granted to you in perpetuity by the late Rani Kattcuna 30 , 
Naohiyar and others and has been in your possession according to the 
terms of the documents executed byi them to you therefore on the 13th Apw 0 l* 
December 1872 and on the 14th May 1077; and whereas I have received lA'I^ 
from you Rs. 2,000 as the consideration for my ratifying your rights in ClVlL- 
Bcbordance with the terms of the said documents and for relinquishing 
whatever rights I piossess therein, I hereby ratify your rights of every if 
descriptioii in the said village and relinquish all my rights therein in your 
favour. Wherefore, as per the terms of the said documents, dated 13th 
December 1072 and 14th May 1077, you and your heirs and assigns shall 
hold and enjoy the said Kondagai village . in perpetuity . . . with 

fuU powers of alienation by sale, gift or otherwise. You shall pay to my 
Zamindari the sum of Rs. 3,500, the pomppu fixed on the said village, as 
well as road-cess, magamai, etc , according to custom ” 

This instrument was followed by an application (Exhibit E) presented 
to the Collector of Madura by Dhorasmga Tevar on the [298] 25th 
March 1888 under Act I of 1076. In that application Dhorasinga Tevar, 
after stating that the village of Kondagai had been granted in perpetuity 
to Mr, Fischer by the late Rani, said “ I have also ratified the same by 
means of a document, dated 22nd February 1883, and therefore, request 
you will get the separate assessment fixed thereon according to the Act 
I herein enclose a statement showing the 10 years' beriz of the Zamin- 
dari for the purpose ” 

Mr. Fischer himself presented a similar application (Exhibit I) for 
the separate assessment and registration of the village on the 29th March 
1888, but these applications were not disposed of until the 22nd September 
1088 By that time Dhorasinga Tevar was dead and had been succeeded 
by the present Zamindar, who objected, by a petition, dated 27th August 
1888, to the sub -division. On this the Collector held, in his proceedings 
Exhibit I (a), dated 22nd September 1883, that Mr Fischer’s application 
must fail because it is opposed by the ip8o facto Zamindar who was the 
eldest son of the Zamindar lately deceased ” 

The next event connected with this suit in chronological order 
is the acquisition of a lease of the Sivaganga Zamindari by the present 
lessees on the 23rd May 1887 Within three months of that; date, that 
is to say, on the 12th August 1887, the lessees executed a deed of release 
(Exhibit F) guaranteeing Mr. Fischer, in consideration of services rendered 
to them by him, undisturbed possession and enjoyment of the village of 
Kondagai, so far as they are concerned, during the term of their lease and 
' accepted his position such as it may have been at or prior to the date of 
the execution of the lease and were prepared m any formal way which it 
may be agreed necessary and expedient to confirm this guarantee.’ 

Then on the 23rd January 1890 the present Zemindar executed in 
Mr. Fischer’s favour a deed of release (Exhibit G) and after expressly 
mentioning therein the deeds executed by Rani Kattama Naohiyar on 
the 13th December 1872 and the 14th May 1877 (Exhibits A and 
B) and the deed executed by his father Dhorasinga Tevar on the 22nd 
February 1888 (Exhibit D) and reciting that he himself had received 
ItS!^3,500 in cash from Md. Fischer as the consideration for ratifying 
Mr. Fischer’s permanent lease, without questioning it " made the follow- 
ing covenant — Therefore I forfeit and relinquish the right I profess to have 
in me to [M9] question the said permanent lease or the terms of the said 
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lei^se deed!, and 1 hereby ratify your right. You and your heirs $baU hold 
Aimtt the said villages absolutely according to the terms of the afore* 

30^ said permanent lease deeds.” 

, V Mr. Fischer then applied by a petition (Exhibit III) framed under 

Regulation XXV of 1802 and Act I of 1876 to the Collector, of Madura for 
separate registration and assessment of the village of Kondagai, 

CiV'llsB Collector, acting in conformity with the provisions of Act 

; I of 1876, sent notices [Exhibits O and O (i) ] to the Zamindar of Siva* 

If MilWt and to his lessees. The Zamindar and the lessees both filed objeic* 

tions (Exhibits IV and V) to the grant of JVIr. Fischer's application. Alter 
due enquiry the Collector, in accordance with Section 2 of , Act I of 
1876, ordered the separate registration of the village of Kondagai in Mr. 
Pisoh^r's name, fixed the assessment on the portion thus sub-divided at 
Rs. 2> 767-4-1 per annum and repoi*ted his proceedings to the Board of 
Revenue in his letter (Exhibit VI), dated 13th November 1890 for sanction 
as to the apportionment of assessment. 

In its proceedings (Exhibits VI, dated 5th December 1890 the Board 
of Revenue sanctioned the separate assessment of the peishcush as pro* 
posed by the Collector, and the lessees thereupon appealed [Exhibits VII 
VII (a)] to the Board against the Collector’s order directing the separate 
registration and assessment. On this the Board of Revenue, in 
its resolution (Exhibit VIII), dated 21st April 1891, held that it had 
” no poww to interfere with the Collector’s orders as to the separate 
registration of the village, which can only be set aside by a suit in Civil 
Court, vide Section 5 of Madras Act I of 1876,” but called for a further 
report as to the apportionment of assessment, and, on receiving it, 
proceeded on the 17th August 1891, under Section 7 of Act I of 
1876, to revise its original order on this point and fixed the assessment nt 
Rs. 3,027-2-8 instead of at Rs. 2,757-4-1. 

Dissatisfied with this result, the lessees appealed (Exhibit IX) on the 
21st September 1891 to the Government of Madras against the resolution 
of the Board of Revenue and, by its order (Exhibit X), dated the 14th 
November 1891, the Madras Government, without giving any notice to 
Mr. Fischer, cancelled both the separate registration and the separate 
assessment of the Kondagai village and its hamlets. 

[ 300 ] These being the facts of the case, the suits out of which the 
present appeals arise were instituted with the results already stated ip 
the first two paragraphs of this judgment. 

We do not think it necessary to decide, or to discuss, the many diffi- 
cult questions dealt with by the Courts below. It seems to us that the 
rights of the parties, so far as they are properly raised in the suits before 
us, may be decided on comparatively simple grounds. The claim of the 
lessees for balance of poruppuy magamai and road-cess due by Mr. Fischer 
forms the subject of second appeal No. 1245 and its vaidity evidently de- 
pends upon the terms under which Mr. Fischer holds the village of Kondagai 
from the Zamindar. Those terms are contained in Exhibits A, B and D, 
and the first question for our consideration is as to what was the real agree- 
ment evidenced by these documents. The Subordinate Judge held thai 
they evidenced merely the grant of a permanent lease of the village subject 
to a payment of Rs. 3,500 as quit-rent (his translation of the wc^ 
” p(ytuppu ” in Exhibit D) together with mftgamai (contributions te wie 
landlord for maintenance of temples and charities) and road-cess. The Ihs* 
trict Judge however, held that the transaction was an absolute sale of 
village, with an agreement that the village should be separate^ registeup^ 
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a&d assessed by the Collector in Mr. Fischer’s name, after which he would 
be liable to pay the assessment so determined wdiether more or less than 
Rb. 3,500f but that until Such separate assessment should be made, Mr. 
FiBoher should pay Rs. 3,500, to the Zamindar that being the proportionate 
assessment which the parties estimated would be payable by the village 
when separately assessed. The Subordinate Judge observed that even if 
Exhibits A and B evidenced a contract of sale, they were ineffectual to bind 
the Rani’s successor as she had only a hfe-interest (like that of a Hindu 
widow) in the estate, while her children had no interest at all, and l]e 
held that Exhibit D was intended to materially lirmt the extent of the 
estate contemplated to be given by Exhibits A and B. In support of 
this view he referred to the substitution of the word “ poruppu ” in 

Exhibit D for “ peishcnsh " in Exhibits A and B, and to the absence in 

exhibit D of any reference to separate registration and assessment. The 

District Judge appears to regard the use of the word “ Poruppu ” as 

unimportant and as meaning no more than peishcuah ” when the sum 
weTs paid not direct to the revenue authorities but to the Zamindar Wf 
agree with the Dis-[d01]trict Judge in concluding that the omission of 
all reference to separate registration and assessment in Exhibit D is of no 
special import, since such registrations and assessment was expressly 
agreed to in Exhibits A and B whoih were confirmed by Exhibit D, and the 
latter was immediately followed by an application (Exhibit E) from the 
Zamindar to the Collector reciting the deeds and ^ding ”1, iherefore, 
request that you will get the separate assessment fixed thereon according 
to the Act 
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We do not think that either the Subordinate Judge or the District 
Judge has correctly understood the full force of Exhibit D We do not 
think that it was intended by that document to limit the quality of the 
estate conveyed by Exhibits A and B, or to disown the agreements therein 
that application should be made to the Collector for the separate assess- 
ment and registration of the village, but in Exhibits A and B there was 
manifeBtly an uncertainty as to whether Mr Fischer was to pay the sum 
of Rs. 3,500 (Exhibit A) or was to pay the peidhcuah winch might be fixed 
by the Collector (Exhibit B) and theie was no provision at all m Exhibits 
A and B for payment of magamai and road-cess It was, we think, mainly 
to define and provide for these matters that Exhibit D was written In it 
the Zamindar accordingly accepts all that is in Exhibits A and B, and relin-t 
quishes all his own lights in the village, but adds at the end, as if to clear 
up the uncertainty of Exhibits A and B as to the pa\mentB, “ you shall, as 
usual, pay into my Zammdari Rs 3,500, being the poruppu fixed for the 
said village, aa also road-cess, magamai, (fc ” It is to be observed that even 
m Exhibits A and B, the agreement iS that the petahcush is to be paid 
“ to the Zammdari/' and the same condition occurs in Exhibit C where the 
Rani says *' It has been arranged to pay through me the amount that might 
be separately assessed, &c.” Thus though the village was to be separately 
registered and assessed, the assessment, even after such separate registra- 
toin, was bo be paid not direct to the Collector, but to the Zamindar 
The separate registration and assessment was of importance to the parties, 
and especially to Mr Fischer, since it would save each party from liability 
except in respect of his own portions, but the fact that the sum due by Mr, 
fiBcher is all through stipuljtted to be payable to the Zamindar supports 
the view that the parties intended the sum to be fixed permanently at Rs. 
3»600, and not to be liable to alteration according to the appi^rtionment 
wbiefa the Collector might make We [802] think it is impossible 
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tm to hold that the express sum named in Exhibit D as payable by Mr. 
A^tL Eiseher can be held to be controlled by the indefinite terms of Exhibit B. 

30 ^ It seems to us clear that, instead of accepting those indefinite terms, Bx- 

111 -*■ hibit T> fell back on the definite terms of .Exhibit A, and re-affirmed them, 
APtKL- an addition regarding magamat and road-cess, regarding which there 

'late is now no dispute. Exhibit D with the subsidiary instruments Exhibits 
Civil. ^ B are the tittle-deeds by which Mr. Fischer is bound. Exhibits P 
— and G by which the lessees and the present Zamindar confirmed Mr. Pis- 
cher*B title do not introduce new terms. 

On the true construction, then, of Exhibits A, B and D, we are of 
Opinion that Mr. Fischer is bound to pay the lessees Rs. 3,500, with 
magamai and road-cess, whether his village is separately registered and 
assessed or not. On this finding the decree of the Subordinate Judge in 

original suit No. 20 was right, and the decree of the Lower Appellate 

Court was wrong. ‘ 

In second appeal No. 1245, we reverse the decree of the District 
Judge with costs, and restore that of the Subordinate Judge. 

Turning now to appeal suit No. 10, we do not think that it is neces- 
sary for us to say anything further on the disputed question as to the 
character of the estate conveyed by Exhibits A, B, D, F and G. Looking 
to the special a^eements in Exhibits A and B, which are confirmed in 
the subsequent instruments, and which specially provided for separate 
registration and assessment, and looking to the importance to Mr. Fischer 
of these agreements, it may well be that, in a suit properly framed for the 
purpose, under Section 6, Act I of 1876, Civil Court would grant him 
a “ declaration that separate registration ought to be made ** if the 
Collector refused such registration on application being made to him. 
But this is not what Mr. Fischer has sued for. His suit is for a declar- 
ation that the order of the Madras Government (Exhibit X), directing 
the Collector to cancel the separate registration and assessment of the 
village previously made by him is invalid and ultra vires. No con- 
sequential relief is sought, unless, indeed, it be in the general words of 
prayer ‘‘ and for such other relief as the circumstances of the case may 
require." If these words contain a prayer for a declaration that the 
registration and assessment of the Collector ought to be restored, the suit 
is clearly bad for non- joinder of parties. It is, as now framed, against the 
Secretary of State for India only; but if the Collector’s order is to be 
restored, it is clear that the lessees [ 308 ] and the Zamindar should have 
been made parties and given an opportunity of contesting a claim 
which they regard as injurious to them. 

If, however the above words are mere surplusage, and the suit is really 
for a bare declaration that the order of the Madras Government is ultra 
vires and illgeal, it is clear that the suit is not sustainable with regard to 
the provisions of Section 42 of Specific Relief Act, for long before the 
date on which the suit was filed (7th March 1892), the order had been 
communicated to the Collector and had been carried out by that officer on 
the 18th January 1892 (Exhibit X). Mr. Fischer, therefore, when he 
filed the suit ought to have asked for substantial relief and not for a mere 
declaration. It is suggested that he would not ask for this relief lest 
he should be met by a plea of limitation founded on the Collector's 
refusal in 1883 (Exhibit I) to grant separate ^registration and assessment. 
Whatever the reason for the omission, we are of opinion that, under the 
circumstances, the suit for a mare declaration was not sustainable. 
These considerations are i^ufiicient to justify the Subordinate Judge’s 
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dismissal of the suit and our dismissal of this appeal We do not think 
it necessary to go at length into the questions which were debated in 
both the Lower Courts as to the powers of the Collector and of Government 
under A.ct I of 1876 and under the old Regulations XXV of 1802 and 
III of 1803. We think it is clear, for the reasons stated in paragraph 
20 of the Subordinate Judge’s judgment in original suit No 14, that when 
the Collector ordered the separate registration and assessment (Exhibit V]), 
all the parties to the alienation had not concurred in applying therefore 
It is beside the murk to say that the Zammdar’s father had applied in 
1883. That application was refused. It is also idle to say that under 
Exhibits A and B the Zamindar was bound to joint in the application. 
Section 2 of Act I of 1876 does not require that the party should be 
merely entitled to registration, but that the parties to the alienation 
should “ concur in applying for it It is equally idle to say that the 
objection was not so much to separate registration as to the amount 
of assessment to be fixed Whatever the cause was, it is clear that the 
Zamindar and the lessees not only did not concur in the application but 
opposed it That being so, we are of opinion that the Collector ought 
to have refused registration and left the party aggrieved to his remedy by 
suit under Section 6 of the Act [ 801 ] The Collector, however, granted 
separate registration and assessment, but afterwards, under the orders of 
Government, cancelled the registration This cancellation must be regard- 
ed as a final refusal by the Collector to grant the separate registration 
applied for by Mr. Fischer If the latter was aggrieved by this refusal, his 
remedy was by a suit under Section 6 of the Act against the Secretary of 
State as the authority in whose name the Collector acted, and against 
the Zamindar and lessees, as persons whose interests would be affected by 
the declaration to be asked for He has not thought fit to adopt the 

remedy prescribed by the Act, and for the reasons already stated we are 
of opinion that he cannot be granted the relief for which he has asked in 
the present suit. 

We, therefore, confirm the decree of the Subordinate Judge and 
dismiss this appeal with costs 


19 M. 304. 

APPELLATE CIVIL. 

Before Sir Arthur J H Collms, Kt , Chief Justice and 
Mr Justice Benson, 

VoLKAHT AND OTHERS (Plaintiffs) V. Sabju Saheb and others 
(Defendants) * [29th April, 1896.] 

Presidency Small Cause Courts Act, Section 6 g-^/urisdtction — Divisible contract. 

Where a contract provided for delivery of goods in two monthly shipments 
by, the plainliffs and the defendants refused to take delivery or pay for either 
of the shipments of the goods in accordance therewith, it appeared that the 
total amount of the damages sustained by reason of the two breaches, if added 
together, exceeded Rs 2,000, whereas if taken separately they were respectively 
less than that amount The contract provided that each shipment was to be 
treated as a separate contract ' 

Held, that the plaintiff was entitled to bring separate suits for the damages 
sustained in respect of each shipment-and that therefore the Presidency Small 
Cause Court had jurisdiction 

♦Referred case^No. 17 of 1895. 
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Case stated for the opinion of the High Court under Section 69 of the 
Presidency Small Cause Courts Act, and Section 617 of the Code of Civil 
Procedure by R. B. Michell, Chief Judge of the Presidency Court of Small 
Causes, in small cause suit No. 11487 of 1895. 

[308] The ease was stated as follows: — 

“ This is a suit for damages for loss sustained by plaintiffs through 
‘‘ defendants' alleged breach of contract in not taking delivery and paying 
for 24 cases of nainsooks in accordance with the contract between the 
'' parties made on 25th October 1894. ^he contract referred to is the 
indent (Exhibit A) bearing that date, and admittedly signed by first 
defendants in the name of the defendants’ firm and bearing the word 
‘‘ ' accepted, written on it, which the plaintiffs’ second witness, their 
manager, Mr. Scholl, has sw^orn was written by him, and means that the 
** indent is accepted by plaintiffs. By this indent the defendants agree to 
purchase 50 cases of white cambrics; shipment to be in two monthly 
‘‘ lots. The 50 cases were brought out by plaintiffs from England bv 
“ two shipments — one of 24 cases, the other of 26 cases. Exhibit A 
“ contains, amongst others, a stipulation that ‘ each shipment item 

“ ‘ under this contract is to be treated as a separate contract.’ Acting 
“ upon this, the plaintiffs have instituted tw^o suits— one in respect of 
“ the shipment of 24 cases, being the suit in which this reference is made, 
“ the other in respect of the shipment of 26 cases being suit No. 12179 
“ of 1895. On the application of defendants’ attorney the two suits were 
heard together, the witnesses to be examined and most of the dooumen- 
tary evidence to be adduced in both suits being the same. The defend- 
ants’ attorney pleaded in both suits (i) that this Court had no jurisdic- 
“ tion, as there was only one contract in respect of which the two suits 
were brought and the amount of the two claims together exceeded the 
pecuniary limits of the jurisdiction of this Court; (ii) defendants put 
“ plaintiffs to proof of the contract; (iii) goods were not according to 
** contract; (iv) no notice of re-sale was given to defendants; (v) damages 
“ claimed are excessive. After the evidence on both sides had been 
‘‘ taken the defendants’ attorney applied under Section 69 of the Presi- 
“ dency Small Cause Courts Act for a reference being made to the High 
“ Court for its opinion upon the question whether, with reference to the 
“ provision in the contract (Exhibit A) ‘ that each ’ shipment item 

“ * under this contract is to be treated as a separate contract,* the plaintiffs 
** are entitled to bring two separate suits, as they have done in respect 
“ of the subject matter of Exhibit A or are bound to bring one single 
“ suit in respect thereof. This question, therefore, I refer, under Sec- 
“ tion 617, [808] Civil Procedure Code, and Section 69, Presidency Small 
“ Cause Courts Act, for the opinion of the High Court, and reserve 
“ judgment until the disposal by the Higli Court of this reference. 

“ Upon the question referred, I had, after the pleas were put in and 
** before the examination of witnesses began, ruled in plaintiffs’ favour, 
“ being of opinion that the stipulation in question on which they relied 
“ in Exhibit A entitled them, and indeed bound them, to treat each ship- 
** ment as a separate contract, and that therefore they were entitled to 
“ institute separate suits in respect of such separate contracts.” 

Mr. K. Brown, for plaintiffs. 

Mr. R. F. Grant, for defendants. 
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JUDGMENT. 

Our answer to the question referred to us is that the terms of the 
ootitract in Exhibit A are clear, and under it the plaintiffs are in our 
opinion, entitled to bring two separate suits as they have done one in 
respect of each shipment. 

Attorneys for plaintiff — Wilson & King 

Attorney for defendants — James Short 
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APPELLATE CIVIL. 

Before Mr Justice Subrarnania Ay gar 


MuTin NAitAYANA IIeddi {Dcfcudanl No 1), Appellant v 
Dalakrisuna Reddi AND OTHERS {Petitioner, and Plaintiffs 
Nos 1 and 2), Respondents ^ [13th April, 1896 ] 

Assignment of decree by one of ivjo-decree-holders valid — Civil Procedure Codey 
Section 232 

There IS no prohibition m law against one of several decree-holders assigning 
his interest under the decree 

Held, that the assignee is entitled to execute under Section 232, unless the 
judgment -debtor can show that such a proceeding is prejudicial to his interest 
[R, 33 M 80 ( 81)=6 M L T 294 ; 6 M.L T 242 ] 

Appeal against the order of H II O ’Fan ell, Acting Distiict Judge 
of South Arcut, passed in civil miscellaneous petition No 168 of 1896 
[307] Petition presented under Section 232 of the Civil Procedure 
Code by Bulaknshna Reddi, son of Andi Reddy, of Vikravandi in Villu- 
puram taluk, being the assignee of plaintiff No 1, Lakshminarayana 
Reddi, in respect of his rights under the decree in this suit 

Plaintiff No 1 is entitled to hplf of the rights due under thib decree 
The said plaintiff No 1 transferred to this petitioner the rights due to 
him under the decree, on the 14th May 1895, by a registered deed upon 
receiving, in consideration therefor, Rs 3,560 including interest due up 
to 14th May 1895 

The assignee claimed to be entitled to execute the decree for recovery 
of the amount in lieu of the first plaintiff Defendant No 1 objected 
that the assignment was by one plaintiff only while there were two plain- 
tiffs on the record 

The Acting Distiict Judge oveiiuled the objection. 

Defendant No. 1 appealed 
Pattabhirama Ayyar, foi appellant 
Krishnasami Ayyar, for respondents 

JUDGMENT 

The objection taken is that, unless all the decree-holders join in assign- 
ing the whole of the interest possessed by them under the decree, no 
order should be passed under Section 232, Civil Procedure Code The 
decision in Kishore Chand Bhalkat v Oisborne and Company (1) is an 
authority against this contention Following that case, 1 hold that there 
18 no prohibition in law against one of several decree -holders assigning his 
interest under the decree Whether such an assignment ought to be 

* Appeal against order No. 10 of 1896 
, ^ ( 1 ) 17 C 341 
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recognised under the section of the code referred to above and the assignee 
permitted to take out execution must depend upon the circumstances of 
each case. Here, however, I see no objection to the first respondent 
being permitted to execute the decree according to law. The appellant 
was not able to show how he would have been prejudiced by the respon- 
dent being allowed to execute the decree. The order of the District 
Judge was right. The appeal is rejected with costs of the first respond- 
ent. 
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[308] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collina, Kf., Chief Ju$tice, 
and Mr. Justice Benson. 


Kamalammal (Defendant No. 1), Appellant v. Kaju Naicker 
AND OTHERS (Plaintiffs and Defendant No. 2), Respondents.^ 

[30th March and 1st April, 1896.] 

Suit for declaration — Regulation XXV of 1802, Section 8 and Madras Act / of 1876 , 
Sections 2, 6. 

An alienee of a portion of a zamindari is entitled to separate registration and 
assessment under Madras Act 1 of 1876. A Court has power to order separate 
registration and*assessfnent under Section 6, although all the parties concerned 
do not concur in applying within the meaning of Section 2. 

Appeal against the decree of P. Narayanasami Ayyar, Subordinate 
Judge of Madura (West) in original suit No. 89 of 1894. 

The facts of the case are as follows: — 

One Kamaraja Pandiya Naicker was the zemindar of Bodinayakanur. 
He died in December 1888 and was succeeded by his widow the first 
defendant. After his death one Kanthasami Naicker, whose father and 
the zamindar’s father were brothers, brought a suit for recovery of the 
zamindari in original suit No. 16 of 1889 on the file of this Court against 
the present defendants plaintiff’s father, Sundara Pandiya Naicker, who 
was then the eldest paternal uncle of the said Kanthasami and the late 
Kamaraja Pandiya Naicker, asserted some claim in the zamin. The 
claims of all the parties wei'e settled in that suit by a compromise, which 
is Exhibit D in this suit. A deed of gift, dated 6 th May 18W, (Exhibit 1) 
was executed by first defendant to the said 8 undra Pandia Naicker, 
father of these plaintiffs. Under that document the plaint village was 
absolutely given to plaintiffs’ father by first defendant. In original suit 
No. 33 of 1890 the plaintiffs’ father brought a suit against first defendant 
for recovery of this villeige and other properties comprised in Exhibit I, 
got a decree and was put in possession of the village. But he 
could not exercise his right as landlord without separate registry 
bein^ entered in his name in the Collector’s register as shown by [ 809 ] 
Exliibits B and C. Plaintiffs’ father then applied to the Collector 
for separate registry under Madras Act 1 of 1876, and the Collectcar pass- 
ed an order in his favour as per Exhibit E. But the Bevenue Board 
cancelled that order as is seen from F. Hence this suit for separate 
registry under Section 6 of the said Act. As ruled hj the Madras High 
Court in Mangamma v. Titnmapaiya (1) and Idrasami v, Rama Doss (2) 

♦Appeal No. 100 of i89s. 

(1) 3 M.H.C.R. 134* (2) 15 M. 350. 
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the Collector representing the Secretary of State aS second defendant is a 
necessary party to a suit of this nature The cause of action arose undei 
Section 6 of Act I of 1076 only after refusal to separately register and 

assesB. 

Sankaran Nayar, for appellant. 

The Government Pleader (Mr. Powell), foi rebpondeuL No 5. 

KrishnaBarni Ayyar, for respondents Nos 1 to 4. 

JUDGMENT 

Plaintiffs as the alienees ot two villages of the liist deiendant’s 
Zamindari under Exhibit J, applied to the Collector under Act I of 1876 
to have the two villages registeied in their name& Owing to the first 
defendant’s objection the Revenue authorities refused to make the transfer 
of registry Plaintiffs, as persons aggrieved by this older, sued first defend- 
ant and the Secretary of State for India (Second defendant) under Sec- 
tion 6, Act I of 1876, for a declaration that such separate registry ought to 
be made. The Lower Court decreed that it ought, and, fiist defendant 
now appeals against that decree. The Government Pleader, on behalf of 
the second defendant, states that Government is indifferent to the leSult ot 
the suit It 18 urged by appellant that under the terms ot Exhibit I the 
first defendant (appellant) alone and not the plaintiff’s (respondents 1 to 4) 
are liable, notwithstanding the alienation, to pay the land revenue to Gov- 
ernment, and that there is, therefore, no occasion for Separate registry, 
and that Act I of 1876 is inapplicable to the case, as its purpose is to make 
better provision for the separate aaaessment of revenue on alienated poi- 
tions of estates We cannot admit that thib is so Section 8 of Regulation 

XXV of 1802 allows the proprietors of zamindaiiev to transfer then pio- 
prietaiy rights in the whole or in part of their /ainindaries and Regulation 

XXVI of 1802 and Act I of 1876 provide foi the separate regihtiv and 
assessment of the alienated portions Without such separate registry the 
alienee cannot collect rents as a landlord under Act VIII of 1865, [310] 
ValamaTamayyari v Vtrappa (1) and Ayyappa v Venkatahnshnamaiazu 
(2), and without' separate assessment he is liable to have his property sold 
at any time for arrears accruing on the othei parts of the zamiiidary 
It is, therefore, essential that he should get separate registry at least in 
order that he may enjoy the fruits of the alienation Government, in 
order to maintain the security for the public i-evenue due from the estate, 
apportions the revenue separately as a natural result of the alienation and 
this Go\lfemment wull do notwithstanding any arrangement between the 
parties as to which of them is to be responsible foi the revenue It is 
argued that under Section 2 of Act I of 1876 the Collector cannot transfer 
the registry unless all the parties concur. That section relates to transfer of 
registry by agreement of parties on application to the Collector It doe's 
not control or affect the power of the Civil Court under Section 6 of the 
Act to direct separate registration. The right to registry follows the title, 
and under Exhibit I the title is in the respondents 1 to 4 The decree of 
the Lower Court was. therefore, right This appeal fails and is dismissed 
with costs 

Two sets of costs will bp allowed — one to the respondents 1 to 4, and 
one to respondent 5. 


(i) 5 M. 145 


(2) 15 M. 484 
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APPELLATE CRIMINAL. 

Before Sir Arihuty J. H. CollinSy Kt., Chief Juaticey and 
Mr, Justice Benson. 


Queen-Emprbss t?. Kalian and others.* 

[31st March and 15th April, 1896.] 

Penal Code — Act XLV of i860, Section 224 — Escape from laivful custody — Salt Act 

(Madras) — Act IV of 1889, Sections 46, 47. 

The Madras Salt Act 1889, only authorises searches for contra^nd salt and 
arrests of the parties concerned in the keeping of such salt to be made by officers 
of the Salt department without sesy^ch warrant in cases where the delay in 
obtaining such search warrant will prevent the discovery of such contraband 
salt : 

Held, that where the circumstances did not justify the officer in beliving that 
the delay in obtaining a search warrant would prevent the discovery of contra- 
[311] band salt, he had no power to search or arrest persons without such 
warrant and the escape by the persons so arrested from custody was no offence 
within the meaning of Section 224, Indian Penal Code. 

[R.. 10 Ind. Cas. 667 (668)=9 M.L.T 414=(19n) 1 M.W.N. 231; D., 21 M. 296 (298) 
=1 Weir 135.] 

Appeal under Section 417 of the Code of Criminal Procedure against 
the judgment of acquittal passed in appeal case No. 50 of 1895 by the 
Head Assistant Magistrate of South Arcot against the conviction and 
sentence passed by the Stationary Sub-Magistrate of Chidambaram. 

The facts of the case are as follows: — 

About 2 A.M. on the morning of 18th March a party consisting of the 
Salt Sub-Inspector, Mannargudi (first prosecution witness), three petty 
ofl&cers (witnesses 2 and 3 and another), about 32 Salt peons, the station 
house officers of Mannargudi and Komaratchi and four police constables 
in all about 42, went from Mannargudi to the Cheri of Puthur, a village 
some few miles from Mannargudi, and searched the houses of tlie pariahs 
for contraband salt, &c. Twenty-eight houses were thus searched and 
twenty-one individuals were arrested. The complaint is that while the 
Salt officers were taking these persons to Mannargudi station in default of 
their giving security, they under the instigation of a mob of some 290 
villagers headed by one Velu Pillai, made their escape from the custody 
of the Salt officers in spite of the efforts of the latter to retain them in 
custody. The Salt Sub-Inspector of Mannargudi deposed that he» received 
information at about 9 p.m. on the night of the 17th March from hiS petty 
officers and peons with reference to the existence of contraband salt in 
the village of Puthur, and that having recorded his reasons for dispensing 
with the search warrants he proceeded to make search without them. He 
stated that to obtain a search warrant he would have had to wait until 
next morning, that he was informed the contraband good^ would be des- 
troyed by that time, and that as some 20 or 30 warrants would have to be 
prepared by the Sub-Magistrate’s clerks the matter would certainly come 
out. 

It appeared, however, that the body of police, which took part 
in this search was on requisition made by *him almost a week before, 
to his Inspector and by the latter to the Inspector of .Police Summoned 


♦Criminal Appeal No. 702 of 1895. 
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tor the night of March 17th for the exprees purpose of searching for contra- 
band sah in villages Witness stated that he made this requisition , as 
there were one or two villages in his range notorious for the existence of 
contraband salt, but that he had no 1812] definite information before the 
17th, on the night of which he got information of the houses in Puthur 
with their owners' names The Head Assistant Magistrate came to the 
conclusion that the Sub-Inspector was aware of the state of things in 
Puthur, and intended to institute a Search there some time before the 
night of 17th March and that the evidence of Arunachellam, a petty ofQcer 
in Salt department, to the effect that he did not inform the Sub-Inspector 
of the existence of contraband salt in Puthur until the latter asked him for 
information on the night of 17th March was false He found that the Sub- 
Inspector intended prior to the night of the 17th to search Puthur, that 
he ought tlierefore according to the law as it stands to have applied to the 
Magistrate for a warrant, that, as he failed to do so, his subsequent action 
was ultra vires, and that as the appellants weie not therefore in lawful 
custody, their escape from that custody was not an offence 

Against this acquittal the Public Prosecutor (Mr Powell) for the 
Crown appealed 

Mr Wedderburn and Krishnasarni Ayijar, for the accused 

JUDGMENT 

The Stationary Sub-Magistiate of Chidambuiam convicted eighteen 
pariahs of Puthur, wdio had been arrested by officers of the Salt depart- 
ment on the 18th March 1895, of having escaped from lawful custody on 
the same day, an offence punishable under Section 224, Indian Penal 
Code. 

On appeal, the Head Assistant Magistiate acquitted them on the 
ground that the Salt officers had made the ariest unlawfully, and that 
escape from such custody was no offence 

Against this acquittal the Public Prosecutor now appeals on behalf 
of Government 

It 18 admitted that the Sub-Inspector of the Salt department had no 
other authority to make the ai rests than that given by Section 47 of the 
Madras Salt Act, 1889 The question is whether under the circumstan- 
ces, his action was in accordance with the provisons of that section It 

empowers an officer of the Salt department whenever he " has reason to 

believe that contraband salt is being kept in any place and 

'* that the delay in obtaining a search warrant will prevent the discovery 
thereof ” after certain formalities to search such place, seize any contraband 
salt therein, and arrest any person concerned in the keeping of such salt. 
The Sub-Inspector has sworn that he got information that there was 
contraband Salt m the paracheri of Puthur about [813] 9 p.M on the 
17th March, that he had no time to get a search w'arrant from the 

Magistrate before the next morning, and that liad he w^aited until the 
next morning to obtain a search warrant the matter would undoubtedly 
have come out, aS twenty or thirty w'arrants would have to be 

prepared by the clerks, and that the salt would have been destroyed. He 
admits that he applied for police aid a week previously, but sayS it was to 
aid in searching villages generally, and that there w^ere several notorious 
villages in the neighbourjiood He says he only got definite information 
of the houses and the owner’s names on the night of the 17th. These 
Satements are not contradicted by any evidence, and we are not disposed 
to regard them as false We think, hiwever, that there can be little 
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doubt but that the Sub-lnspeotor could have obtained the information 
sooner had he cai-ed to do so, and that in any case, he could have applied 
to the Magistrate for a seardi warrant even after he got the information, 
and was not justified, under all the circumstances, in making the search 
and arrest without doing so. The Sub-Inspector asked for police aid a week 
before the 17th* It was not, in fact, used for any search except that of 
l^uthur. The Sub-Inspector's petty officer, Arunaohella Pillai, knew that 
there was contraband salt in Puthur for. two or three days before 
tha 17th; but he says that he did not tell tiie Sub-Inspector until the night 
of the 17th and adds “ I do not volunteer information to my Superiors, but 
if they ask me I inform them." It seems to us clear that 'the Sub- 
Inspector knew in a general way that there was contraband salt in the para^ 
cheri of Puthur for Some days before the 17th, and that he could have learn- 
ed full particulars had he chosen to enquirei of his petty officer. It can hardly 
be believed that he was in ignorance that the latter was in possession of 
detailed information. The Sub-Inspector says that during the past four years 
he has conducted some two- hundred searches, but has never once applied to 
the Magistrate for a warrant. It seems to us that this indicates the exis- 
tence of a system whereby the intention of the Legislature is habitually 
frustrated. It is clear from Section 46 of the Act that it contemplates 
searches being ordinarily made under the authority of warrants issued by 
a Magistrate. Section 47 was intended to be availed of only in cases 
where " the delay in obtaining a Search warrant " from a Magistrate 
would prevent the( discovery of the salt. The Act doe& not allow a salt 
officer to make a search without warrant because he fears that 

the publicity involved in askmg for a warrant will prevent the discovery 
of the salt. He has power to make the search only when the delay in- 
volved in getting a warrant would prevent such discovery. Apparently, 
however, the system of this Sub-Inspector ih never to get definite infor- 
mation until just before the time of the intended search, and then to make 
the search himself without warrant, alleging in justification that the delay 
in obtaining the warrant would lead to the destruction of the salt. We 
think that this system, if it exists, as it appears to do, is an abuse of the 
powers given by the Act which calls for the attention of Government and 
of the superior officers of the Salt department. 

In the particular case now before us, the evidence shows that the 
Sub-Inspector could have obtained the Magistrate's warrant without 
causing any delay whatever in conducting the search. The Sub-Inspector 
received detailed information at Mannargudi at 9 p.m. on the 17th March. 
He and his men did not start for Puthur imtil 2 a.m. the next day. He 
thus had five hours wherein to have gone to the Magistrate and got a 
warrant. The Magistrate lived only " one , or two furlongs " away from 
where the Sub-Inspector was, so that the time that would have been 
required would not have been more than a few minutes. It is suggested 
that twenty or thirty warrants would have had to be written, and that the 
Magistrate couli not be asked to do this at night and without the aid of 
his clerks. We observe that there are twenty-eight houses, and only 
twenty-eight, in the Puthur paracheri, and all of these were searched. 
The Sub-Inspector, therefore, had reason to believe that there was con- 
traband salt in every house in the paracheri, and intended to search them 
ail. He could, therefore, have asked for a single warrant to search all 
the houses in the paracheri. This could have been granted by the Magis- 
trate and written with his own hand in a few minutes. A Magistrate is 
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always on duty, and must be prepared to act, on urgent occasions, at other 
than the ordinary office hours. We think that in the present case no delay 
ought to, or would have resulted, had the Sub-lnSpector applied to the 
Magistrate for a warrant. That being so, he was bound by, law to have 
obtained the warrant before making the search, and the search without 
warrant, and the arrests which followed it, were both illegal. We cannot 
admit the contention of the Public Prosecutor that the exercise of the 
power given by Section 47 is “ left entirely to the discretion " of the [ 316 ] 
officer concerned, and that the Wrongful exercise of the discretion does not 
make the arrest invalid. The officer has power only within the limits 
allowed by law, and must exercise his powers strictly in accordance with 
law When he fails to do so his action is illegal, and the arrest is unlawfuL 
If the arrest is unlawful, there is no oiTence under Section 224, Indian 
Penal Code, in escaping from it In the present case we find that the 
Sub-Inspector failed tq comply with the law, and that his arrest of the 
accused was unlawful They were, therefore, rightly acquitted, and we 
dismissed this appeal. 
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Before Mr Justice Shephard and Mr. Juitice 
Subramania Ayyar 


Jayinilabdin Ravuttan (Counter-Pefitioner, Plaintiff and 
Purchaser), Appellant v Vijia Ra'ounadha Ayyabappa 
Maikan Qopalar (Defendant, Petitioner), Respondent * 

[20th, 23rd March and 1st April, 1896 ] 

Ctznl Procedure Code — Act XIV of 1882, S^ecHon 311 — Setting aside a sale on the 
ground of material irregularity — N on-disclosure amounting to fraud 

A creditor had obtained a decree on the footing of a mortgage and in execu- 
tion brought the property of his judgment-debtor to sale At the time of sale 
the decree-holder, who had obtained leave to bid, entered into an agreement 
with P to the effect that if P would dissuade other persons from bidding, he (the 
decree-holder) would purchase the whole property for Rs 83,000 and convey it 
on certain terms to P P thereupon exerted his influence and succeeded in per- 
suading would be purchasers from bidding and in consequence the property was 
sold on nth April 1891 for Rs 83,000, which was a little more than half its 
actual value The sale was confirmed on 29th June 1891 and the judgment- 
debtor who at the time of the sale was a minor under the Court of Wards, at- 
tained his majority on 2Jst April 1894 and hied this petition praying to set aside 
the sale on the 15th May 1894 

Held, that the omission on the part of the decree-holder to disclose the agree- 
ment to the Court amounted to a fraud upon the Court entitling the judgment- 
debtor to say that in point of law no leave to did was granted and that the [3191 
withholding of information is no less a ground for cancelling a sale than actual 
misrepresentation on the part of the applicant who becomes the purchaser, and 
that therefore the sale must be set aside 

[On appnnl., 23 M 227 (P.C.)=27 I A 17=4 C WN 228=10 M L J, 1, F. 36 C 226 
(230)=9 CLJ 244=13 CWN 18=4 MLT 421] 

Appeal against the order of C. Venkobachariar, Subordinate Judge 
of Tanjor^, parsed on civil miscellaneous petition No 487 of 1894 

The petitioner (defendant) in original suit (No. 85 of 1882) presented 
a petition, dated 15th May 1894 undei Section 311 of the Code of Civil 


♦Appeal against Order No 13 1 of 1895. 
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jUpg Procedure, asking the Subordinate Court of Tanjora to set aside the 
Apglil* dated 11th April 1881 of a portion of his eamindari for a debt 

of about Rs. 42,306 incurred by his father, which sale w^as confirmed on 
Awel- June 1891. At the time of the sale petitioner was a minor under 

the Court of Wards and attained his majority on 21st April 1894. The 
Civil, petition was opposed by Jayinilabdin (the auction purchaser) as oounter- 
petitioner. The following objections to the validity of the auction-sale 
If if. SIS. were relied upon by the petitioner. 

(1) That the sale took place before the expiration of thirty days from 
the dates on which the sale notices were alleged to have been published in 
the villages (the dates of publication in the villages were 13th and 16th 
March 1891). 

(2) That the proclamations of sale were not as a matter of fact 
published in the villages. 

(3) That the interest of the Zamindar in the villages was not pro- 
perly described m them. 

(4) That on the date of sale an agreement was entered into between 
Papanad Zamindar and Jayinilabdin, in consequence of which, intending 
purchasers were dissuaded from bidding at auction. 

(5) And lastly that the petitioner sustained damages, as the villages 
were sold for prices much below what they were worth. 

The counter-petitioner denies that there was any fraud in the sale, and 
says that it took place after thirty days from the date of the affixing of the 
notification of sale in the Court-house, and that the notifications were pub- 
lished in the villages. He further states that he did not dissuade intend- 
ing purchasers from bidding at auction, that he entered into no agreement 
with Papanad Zamindar, that there was no agreement that he should 
purchase the villages for low prices, that the prices fetched were fair, and 
that petitioner suffered no damage. It is contended further that the 
petition is barred and that it is unsustainable. 

. [317] With regard to the points thus raised for decision the Subor- 

dinate Court found that the proclamation of sale was made and duly pub- 
lished in the villages; but that there was material irregularity within the 
meaning of Section 311, Civil Procedure Code, inasmuch as thirty days 
did not intervene between the posting up of the proclamation in the vil- 
lages and the date fixed for the sale. He held on the authority of Taaad- 
duk Rastil Khan v. Ahmad Hussain (1) and Arunachellam v. ArunacheU 
lam (2) that though this material irregularity occurred, the sale ought not 
to be set aside in the absence of proof of substantial damage of the peti- 
tioner. As to the third objection the Subordinate Judge found that the 
interest of the Zamindar in some of the villages w^as not properly described 
in the sale proclamations, but held on the authority of Olpherts v. Mahabir 
Psrshad Singh (8), Arunachellam v. Arunachellam (2) that this was not a 
sufficient ground for setting aside the sale. He also held that it was not 
proved that this irregularity caused any damage to the petitioner. As to 
the fourth ground of objection the Subordinate Judge held that the agree- 
ment (Exhibit C) was made on the date of sale between Papanad Zamin- 
dar and Jayinilabdin (counter) petitioner as follows: — 

“ Agreement executed on the 6th April 1891 to Sabhap.ati Pillai Avergal 
son of Sivachithambaram Pillai of Kilappaluvoor of Trichinopoly District, 
residing in Mabaniombu Chavadi, Pookkara Street, Third Division, Tan- 
jore, by ChinnayyR Bowther alias Zainoolabdii> Rowther, sob of Mohamed 

(3) 10 I.A. 25. 


(i) 21 C. 66. 


(2) 12 M. ig, 
^6 
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Moera Bowther, residing at Okkur, Pattukottai taluk, Tanjore District. iMf 
Execution petitions having been put in for the purpose of the realization 1 , 

of the decree amounts in these two suits, namely, original suits Nos. 05 of 
1082 pnd 21 of 1803 on the file of the Subordinate Court of Tanjore, the Appel- 
deorees whereof hold liable these eight villages as hypothecs, namely, late 
Karakkottai, Kambarkovil, Omakkavayal, Kuttangudi, Irambavayal, Sirii- ClVlL* 
kottaiyur, Vennathur and Kodamangalam comprised in the Zamindan _ 
of Singavanam of Pattukottai taluk, this day has been set down for ItM.JIS. 
the aale of the said eight villages whicli are held liable for the decrees 
CoDseQuently, if 1 should purchase the said villages at auction sale as 
agreed upon in our conversation, I shall, as per request made by you to 
n^e, convey to you at your expense the said eight villages to be purchased 
[318] at auction sale on my receiving from you payment m cabh on any 
date within one year, Bs 05,000 being the price of the said eight villages 
as agreed to now, together with interest thereon at three-fourth per cent, 
per mensem from this day to the 1st April of the ensuing year 1892, that 
is to say, within one year and every sort of expenditure incurred in res- 
pect of the said villages with interest thereon at the late aforesaid. If 
any other than myself should purchase at auction some (any) of the said 
eight villages, the sale amount in respect of the villages which may be so 
purchased at auction shall be deducted from the said sum of Bs. 85,000 
and the remaining sum together with interest, &c , thereon as set forth 
above shall on payment on any date within one year be received by me 
ai^d the villages which may be purchased by me at auction will be con- 
veyed to you If, as Bet forth above, the amount, &c , be not paid and sale 
deed obtained within one year, this agreement shall stand null and void 

The Subordinate Judge held that the above agreement was made for 
the benefit of the Papanad Zamindar and counter-petitioner, and that in 
consideration of the counter-petitioner consenting to reeonvey the villages 
if he should purchase them, the Papanad Zamindar undertook to prevent 
bidders from competing with him in the auction, and that the agreement 
was verbal and was a condition precedent to the agreement (Exhibit C). 

With regard to the value of tfie villages the Subordinate Judge found 
that they were worth IJ lakhs of rupees or about Bs 70,000 more than the 
amount realized by the auction, and that this loss was attributable, not to 
pure accident, but to want of fair competition m the auction due to the 
compact between the Papanad Zamindar and counter-petitioner to dis- 
suade people from bidding. 

The Subordinate Judge therefore set aside the sale on the condition of 
petitioner paying Bs. 83,000 due to the counter-petitioner within six 
mpnths from the date of his order (15th March 1895) Each party to bear 
tlieir own costB. 

Both parties appealed to the High Court. The counter-petitioner 
against the order setting aside the sale in civil misoellaneous appeal No. 

131 of 1896 and the petitioner against the order to pay Bs 08, within 
six months in civil miscellaneous appeal No. 120 of 1895. 

The other points argued appear sufficiently from the order of the High 
Court. 

[819] Bhashyam Ayyangar and DeatliachariaT, for appellant 

Fnftahhiraina Ayynr, for respondent. 

, OBDER. 

The appellant is the purchaser of eight villages sold on the 11th April 
1691 at an auction sale held in execution of decrees passed against the 
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IBM i^Gspondent and bis father. The respondent, who was at the date of Isle 
A MIL 1 ^ niinor, has obtained an order setting aside the sale, and against that<Nrder 
. ■- * this appeal is brought. 

Appel- The material facts found by the Subordinate Judge and forming the 
LATE ground for his order are as follows: — 

. Civil. of the decrees, in execution of which the Hale was held, was 

— ~ a mortgage decree obtained by the appellant himself. The amount due 
ItM.llS. under that decree at the time of the sale was about Rs. 60, (MX). The 
other decree was held by a third person whose agent, as it will appear, was 
Sundaram Ohetti. The amount due^ under that decree was about 
Rs. 17,000. On the day for which the sale was advertised, the dth of April, 
ah agreement was made between the appellant and a person representing 
the Papanad Zamindar to the effect that the former should purchase 
the whole property for Rs. 85,000 and convey it on certain terms to thfe 
Zamindar. On the same day the appellant obtained from the Court leave 
to bid. So far there is no doubt as to the facts. But the Judge further 
finds that it was part of the agreement between the Zamindar and the 
appellant that the Zamindar shall dissuade other persons from bidding at 
the auction and that the Zamindar acted in accordance with the under- 
taking with the result that the eight villages were finally knocked down 
to the appellant at an aggregate price which was substantially below 
their real market value. The price which the appellant paid was 
Rs. 78,070, with the expenses of sale and the like amounting to Rs. 83,000. 
The real value of the property is according to the Judge’s estimate about 
Rs. 1,50,000. This estimate is attacked by the appellant’s vakil mainly on 
the ground that the statement (Exhibit XXXI) on which the Subordinate 
Judge relies under-estimates the proportionate peishkash payable by the 
eight villages. The evidence with regard to the statement which 
purports to show the income of the villages for five years and the peish- 
kash payable on each is not altogether satisfactory. The witness 
who speaks to it does not say for what purpose it was prepared, 
nor does he mention the materials on which he worked. It must b^ 
[820] assumed that the calculation of the peishkash payable by the pur- 
chaser is correct, and that accordingly the figure given in Exhibit XXXI 
is much lower than it Should be. The inference naturally arising is that 
the other figures representing the income are also too low. We cannot 
accede to the suggestion that we must accept the figures representing the 
income as correct and reject the figures supposed to represent the peish- 
kash, and thus arrive at the conclusion that the net income of the villages 
is less than what Exhibit XXXI would make it appear to be. There is, 
however, other evidence in support of the Subordinate Judge’s finding. 
There is the evidence of the same witness who speaks to Exhibit XXXI, 
namely, the late manager under the Court of Wards, with reference to 
another statement mTade by him regarding the value of the villages. HiS 
evidence with regard to this statement in which the value is put at a 
figure exceeding Rs. 1,50,000 is much more satisfactory. There is 
other evidence as to the prices which witneHses say they were prepared to 
give for single villages, and there is the circumstance of large claims being 
made by the appellant for melvaram payable in respect of some of the 
villages. On the whole there is, in our opinion, ample evidence to support 
the Judge’s finding as to the value of the villages. 

In regard to the other matters of fact bn which the Subordinate 
Judge has recorded findings we also agree with him. The sale began on 
the 6th April and each village was put up as a separate lot. No village 
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was Bold on that day, but the biddings weie by ordei ot the Court carried 
on from day to day till th^ 11th, when linally all the eight villages were 
sold and bought by the appellant This seeimngly extraordinary way of 
conducting a sale is said not to be unusual Looking at die reports of the 
bids on the 11th of April, w'hicli ot course was the oniy da^ on whicJi 
serious bids w^ere made, we find that m the case of Kambarkovil, Tlaniba- 
vayal, Kodamangalam, Karagottai and Sirukottaiyur there was only one 
bidder besides the two decree-holders, one of whom was represented by 
Sundaram Chetti In the case of Vonnattur those two w^ere tlie only 
bidders In the case of Kuttangudi there were two other bidders I^or 
the most valuable village Karakottai the two deciee-holders were tlie only 
bidders whose bids could be regarded as serious 

Sheik Isiimil Sahib w'as one of the most frequent bidders The 
account he gives of himself when examined as a witne-s for the |321J 
respondent is not veiy satisfactory, and it aeeiris doubtful whether 
in his bids he really meant business Sundaram Ghetti, the agent ot tin* 
other decree-holder, was not examined, and it is not ceit.ain whether his 
einployer had obtained leave to bid The probability is that the bids were 
made merely with the view^ of raising the price to such n figure as to secure 
the payment of the debt due under that decree as well as the debt due 
to the respondent This remaikable absence of competition, notwithstand- 
ing the fairly full attendance at the auction, might, if other w'lse unexplained, 
be attributed to the fact that there w^ere two deciee-liolders m the field 
But there is evidence that effort was made to prevent competition Tlieie 
is the evidence of several persons present at the Sale whom the Judge has 
believed Their story is strongly corroborated as well by the evidence 
with regard to the terms on which the agreement of the 6fch April was 
made, especially the evidence of the District Registrar, as by the fact that 
the public did abstain from competing There is m addition the significant 
fact that the vakil Srinivasa Pillai is not prepared to deny positively the 
conversation to which the District Registrar speaks 

The question then is whether, on the facts as found by the Subordi- 
nate Judge, the order w^as rightl> made The order is made under Section 
311 of he ode, and it' is based on the ground of irregularity in the con- 
duct of the sale In our opinion there has been no irregularity witliin the 
meaning of the section No charge is made against the person conduct- 
ing the sale The charge is made against the respondent and those who 
acted m concert with him, and li amounts to this, that tliey acted in such 
a way as to prevent tlie best price being obtained and thus caused loss 
to the judgment-debtor So far as this particular (‘barge is concerned we 
are further of opinion that it does not amount to a charge of fraud Put- 
ting aside for the present the fact that the purchaser was the decree-holder 
and confining our attention only to the agreement made before and the 
conduct of the parties at the sale, we do not think that any fraud was estab- 
lished. There i6 some authority for the position that an agreement 
between two persons not to bid against each other will constitute sufficient 
ground for opening the biddings (Bigelow on Fraud, p, f>80 Pnrhnyap- 
pan V* Narayana (I) founded on Sugden’s “ Vendors and Purchasers,'* 
[322] old edition, p 93 ) But according to the better opinion, that is not 
good law. It w^as distinctly held in “ Iti re Carew’s Estate Act ” (2) that 
such an agreement, made wtth the view of dividing the land between the 
two parties to it, was no ground for setting aside the sale (see Doorga Singh 

(i) 11 M. (2) 3^ L J. Ch 2i8. 
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1196 Sheo Perahad Singh (1) ). The object of such an agreement and the 
April 1. by which the object is gained are alike lawful and innocent, and the 

* number of persons who enter into the agreement can make no difference. 

A^PEL* suggested that there was any intimidation practised or any obs- 

truction offered to possible bidders, nor again is it said tliat any misre- 
ClVlLt pr^Bentations were made at the auction in order to deter people from 

bidding. Probably the zemindar is a man of influence in the neighbour- 

If M.31St bood and there was some sympathy for the family of the judgment-debtor. 

These circumstances, together with ^he presence of the decree -holders as 
bidders, account for the facility with which other rivals were kept out of 
the field. The means by which contpetition was discouraged -at the auction 
were clearly of an innocent character. In employing them, as in 
making the agreement with zemindar, the purchaser did not go beyond 
the limit of what he was entitled to do in oriet to make a good bargain. 
{Mogul Steamahip Company v. McQtegor^ Oow A Co. (2).) 

The case, however, against the purchaser assumes a different com- 

E lexion when it is remembered that he was not a stranger to the property, 
ut a mortgagee holding a decree who, without special leave to bid, could 
not become purchaser. The case illustrates the importance of exercising 
the discretion to grant leave sparingly, and only in cafees where it is made 
clear that the sale will be advantaged thereby. Ordinarily it is not to the 
advantage of a sale that a person who has enjoyed Special opportunities of 
knowing the property and its value should be allowed to compete with 
strangers. They are naturally led to think that his bid represents the 
extreme value of the property {Tennant v. Trenchard (8) ). 

The agreement of the 6th April was clearly material to the consider- 
ation of the question whether leave to bid should be granted. The effect 
of the agreement was practically to preclude the appellant from going 
beyond Bs. 85,000. It was supposed to bo made for the benefit of the 
judgment-debtor, and the friends of the [823] latter concurred in 
it on that supposition But it is plain that m reality the agreement, if 
carried out, left the judgment-debor at the mercy of the zemindar. Had 
he become the purchaser, he could not have been compelled to convey the 
property to the judgment-debtor. The nrrange^nent was of such a 
nature that it could not possibly have been countenanced by any Court 
having regard to the interest of the minor judgment-debtor. It is admitted 
that nothing was said about it when application for leave was made That 
the agreement was in existence at that time there is no manner of doubt. 
In our opinion the omission on the appellant’s port to disclose the agree- 
ment to the Court amounted to a fraud upon the Court entitling the judg- 
ment-debtor to say that, in point of law, no leave to bid was granted. 
The case is one in which there was a duty incumbent on the 
appellant to disclose all the circumstances within his knowledge bearing 
on the question of the expediency of his being allowed to bid. 
Without such disclosure it is impossible for the Court to exercise its 
discretion. The withholding of information is, in our judgment, no less 
a ground for cancelling a sale than actual misrepresentation on the part 
of the applicant who becomes the purchaser. In the foregoing remarks 
we have laid no stress on the fact that the judgment-debtor was a minor. 
We have only assumed that there was no consent on his part, a^ a perosn 
$ui juris to the arrangement under which the sale took place. Obviously 

(2) L.R. 2 ^ Q.B.D. 614. 
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a judgment -deb tor, who being of full age, had consented to the arrange- 
n^nt, could not afterwards have challenged the sale. But the judgment- 
debtor wus a minor and he is entitled to challenge the sale if it is shown 
that Jbis interests were not duly protected by those whose duty it w^as to 
have regard to them. If, independently of any decree, the minor’s pro- 
perty had been put up to auction and bought by the mortgagee under an 
arrangement similar to that actually made, there can be no doubt that on 
his coming of age the mortgagor would liave been entitled to repudiate the 
transaction. Had the guardians of the minor done their duty by him, a 
reserve price would probably have been fixed on the propeity, the appFi- 
cation of the decree-holder for leave to bid would have been resisted, and 
they certainly would not have acquiesced in a plan so perilous to the 
minor’s interest as that w^hich with their approval, was conceived and 
carried out For these reasons wc agree that tlie sole must be set aside 

[824] Both the above questions may, in our judgment, be properly 
raised between the judgment-debtor and purchaser who is a party to the 
decree 

In modification of the order appealed against wc direct as follows — 

Unless the respondent pays into Couit the sum of Bs 83,000 within 
one week from the reopening of the Subordinate Court, the eight villages 
must be advertised again for sale to the highest bidder at the upset price of 
Kb. 83,000 The effect of this will be that, if there is no higher Viidder, the 
appellant will be held to his bargain As the appellant has been in jiosses 
sion lawfully, he is entitled to the meSne profits in lieu of interest up to the 
date of payment or that of the fresh sale if any There will be no order 
against tlie appellant witli regard to mesne piofits nor any m Ins favour as 
to interest Each party to bear his own costs of the appeal 
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Tirumalaswami Ayyangar (Plaintif)), Appellant v 
Tirumalai Goundan and another (Defejidanla), 
Respondents.* [23rd April, 1896 ] 

Putta, grant of — Effect of re'i’crsal — Af^peal to Board of Rerenue 

The graiil of a palta by a Collector is conditional on the result of an appeal 
against such grant to the Board of Revenue 

[R. 2g M 461 (465) = I \fLT 278 ] 

Second appeal against the decree of T Weir, District Judge of 
Coimbatore, in appeal suit No 39 of 1893, reversing the decree of G 
Bamaswami Ayyar, District Munsif of Coimbatore, in original suit 
No. 206 of 1891 

Suit for possession of lands and damages for loss of produce 
The facts of tlie case were as follows — 

The plaintiff and first defendant, both datkhaated in or about June 
1887 for the lands in dispute. The Tahsildar appear^ to [328] have been 
of opinion that -the plaintiff, Tirumalaswami Ayyangar, had a preferential 
right to the lands, but passed no order on the subject, confining himself 
to a recommendation to this effect 


* Second Appeal No 523 of 189$. 
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The then Collector, being at the time on jamabandi, did not accept 
the Tahsildar’s recommendation, but held that first defendant, Tirumala 
Goundan, had the preferential right and ordered that the land must be 
given to him (Exhibit III). 

The Collector’s decision (Exhibit III) that the lands should be given 
to first defendant is dated 9th June 1887. On the 22nd June following a 
patta was accordingly issued in the name of the first defendant. On the 
11th August 1887 the first defendant sold the land to second defendant 
u^uder the sale deed (Exhibit I). ^ 

In the meantime, the plaintiff had preferred an appeal against the 
Collector’s decison awarding the land to first defendant to the Board of 
Revenue. The appeal was pending before the Board 'f Revenue until 
March 1888. On 12th March 1888 the Board, after considering the report 
of the Collector and Head Assistant Collector (Exhibit H on the record) 
passed a resolution that the lands darkhaSted for be given to tlie plaintiff 
Tirumalaswami Ayyangar. The plaintiff having been refused possession 
by the second defendant, has brought this suit to establish his right and 
the District Munsif has given him a decree. 

The District Judge held that the Board of Revenue were precluded 
from interfering in appeal with the patta presented to the first defendant 
by the Collector by the fact that that patta had already issued on the 
following grounds: — 

“ In Collector of Salem v Rangappa (1) the High Court accept the 
** view that on a construction of the Board’s owm Standing Order a patta 
** can he (ought to be) issued only after the expiration of the time allowed 
** for appeal. In this case the patta was issued as a fact on 22nd June, 
“ that is, thirteen days after the date of the Collector’s decision. The 
“ patta may be taken to have been wrongly or mistakenly issued, that is 
“ to say, in apparent disregard of the rules; but as a matter of fact 
“ it was issued, and it was issued by a competent authority, viz.^ Collec- 
“ tor To apply the language of that case to the present case it may be 
that the Collector would not have issued the patta had he paid a due 
regard to the rules, but he did, as m fact, [826] issue it. This being 
so, the decision in Collector of Salem v. Rangappa (1) seems clearly in 
point, viz., that such a mistake (that is, one not arising from fraud or 
** incompetency and the like) does not justify the canceln:ent of a patta 
“ issued by a competent officer in favour of one who has come into 
“ occupation of the land under it.” 

With regard to the contention that the patta was only issued con- 
ditionally he held: ” I am unable to find, however, that there is any- 
” hing in the evidence beyond the fact that an appeal might be made to 
” show that the patta in the present case was issued conditionally. 

” A subsequent order of the Board, dated 10th June 1892, expressly 
” providing that pattas granted by subordinate officers shall be considered 
” conditional, cannot have retrospective effect, and the fact that such an 
” order was found necessary affords, it may be Said, some additional 
” grounds for the view that grants of pattas theretofore made were not 
” held to be conditional.” 

The decree of the plaintiff was therefore reversed with costs. 

Plaintiff preferred this second appeal. 

Mr. Parthaaaradhi Ayyangar, for appellant. 

Desikachariar and Seshachariar, for respondents. 


(i) Id M. 404 . 

m 



ABONACKALtiA CUBTfl V StTHAYI AMMAL 


19 Mad. 


VL) 


JUDGMENT. 

In our opinion the grant of a patta must, as long as an appeal against 
the decision of the Collector remains possible, be held to be conditional 
and subject to the result of the appeal Here an appeal was presented 
within due time, and it was Ultimately successful Even under the 
old Standing Order {Collector of Salem v Rangappa (1) ) this is clearly 
implied 

We must reverse the decree of the District Judge and remand the ap- 
peal for disposal on the other issues 

Costs to abide and follow the result 
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[327] APPELLATE CIVIL 

Before Mr. Justice Shephard and Mr Justice Subramania Ayyar 

Arunachella Chetti (Flamtiff), Appellant v Sithayi Ammal 
AND ANOTHER (Defendants), Respondents * [20th April, 1896 ] 

Mnrtaagcc atid niortqaqor — Riqht of mortgagee tn posses ^ton to execute repairs — 
transfer of Property Aii IV 1882, Section 72 

Transfer of Properly Act, Section 72 (6) does not permit a mortgagee in pos- 
session to effect improvements Consequently in a suit for redemption the costs 
of such impiovcmcnts cannot be legally charged against the mortgagor seeking 
lo redeem 

IDiss, 10 A L 1 124=10 Ind C as 035 , R, 9 OC 18 ( 23 ) ] 

Second appeal ngaitisi the deciee of M B Sundaiii Hau, Suboi- 
dinale Judge of Bellary and Salem, 111 appeal suit Nt) 46 of 1894, modify- 
ing the deciee ol Y Krishna Rau, District Munsif ot Salem, 111 oiiginal 
suit No 585 ot 1893 

The plaint set forth that plaintiff sold the plaint house to the defend- 
ants on the 25th April 1889 for Ks 600 and delivered possession to 
them; that, on the Same day, the defendants executed an ngreemcnl to 
plaintiff stipulating that, if the plaintiff paid the said Rs 600 Inn ]; to 
defendants on nnv dm within tlnee \eais from the date of the agreement, 
the defendants slioiild at once deliver possession of the house to the 
plaintiff, that, as the luaise was woHli Rs HOO at the time of the sale 
and as the sale and agi-eement were executed at the same time, the sale 
was made subject to the conditions mentioned in the agreement, that, 
within the three years aforesaid, ? c , on the 8th April 1892, the plaintiff 
was ready to pay Rs 600 to the defendants and asked the defendants 
to come to the legisiiar’s office, receive the said uinoimt and execiilf* a 
reconveyance to the plaintiff, Imt the defendants made delay with a 
fraudulent intention and said tliat the sale deed was mortgaged to a Miird 
party and tliat they would at once redeem the moitgage and then execute 
the sale deed, that plaintiff was then< and now is ready to pay the said 
amount, and that, subsequently, the plaintiff asked the defendants to 
receive the said amount and to execute the conveyance, but tlic defendants 
have not done so Hence the suit to compel the defendants to execute 
[ 828 ] a reconveyance of the house to the plaintiff after receiving Rs 600 

* Second Appeal No 413 of 1895 
(1) 12 M 404. 
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The defendants admit the execution of the agreement, but deny the 
other allegations in the plaint. 

They further alleged that after the expiry of the term plaintiff was told 
the house needed repairs and was asked if lie would repay the mortgage 
and take it back; but that plaintiff said he did not want it, that defendants 
have repaired the house at the cost of Ks. 200, and that if it be found tliai 
the house should be roconveyed to plaintiff, he be ordered to pay Ks. 200 
to defendant for the cost of lepairs which were indispensable. 

. The Munsif found that the agreement in question amounted to a mort- 
gage and that the present Suit was a suit for redemption, and finding that 
repairs to the extent of Jts. 200 had been executed, decread that on pay- 
ment of the principal sum due under the agreement, together with Rs. 200, 
the cost of the repairs, wifljin six months, the defendant should be entitleJ 
to redeem and that each party should bear his own costs. 

The Subordinate Judge confirmed this decree except ss to costs. — 

“ With regard to the nature of the repairs effected, the Subordinate 
* ‘ J udge found as follows : — 

“ The repairs effected are raising a wall, renewal of tiling, put- 
“ ting up a tiled verandah for a thatched one, and building some pials 
for the protection of the house. These repairs cannot be said to be 
** either additions or improvements. Putting a tiled verandah in place 
“of a thatched one may, in some circumstances, appear absolutely 
“ necessary for preservation of the house. There is no evidence that it 
“ was unnecessary for preservation. 

“ I think the work done comes more appropriate! \ under the head of 
“ substantial repairs than under either improvements or additions.'’ 

He also found it proved that after the expiry of the term, viz.^ 
25th April 1892, the fii-st defendant went and requested plaintiff to pay her 
due and take the house, as it was badly in want of repairs, and that the 
tenants threatened to quit; that plaintiff told her he had no money, that 
he did not want the house, and that she could repair it. 

Plaintiff preferred this second appeal. 

Sadagopachariar, for appellant, contended that a inor^^^gagee in posses- 
sion has no power to lay out money for repairs and add it to [ 339 ] tlie 
mortgage amount. Transfer of Property Act, Section 72, Clause (5), does 
not cover improvements of this description. 

Sundara Ayyai\ for respondents argued, that in this case there was 
evidence that the plaintiff consented to the repairs being done and the 
money spent. 

ORDER. 

The finding of the Subordinate Judge is very unsatisfactory. In one 
passage he says that the work done by the defendant was in the nature of 
repairs, and in another place he uses language implying that substantial 
improvements were effected. What has to be determined is whether the 
expenditure was necessary to preserve the house from destruction. (See 
Transfer of Property Act, Section 72.) A mortgagee is not at liberty to 
effect improvements and charge the mortgagor therewith. 

It is suggested that the plaintiff is liable because he, consented to the 
work being done. But this consent would not make him liable unless 
given under circumstances to make it equivalent t-o a promise to reimburse 
the cost to the defendants. 


m 



VI.] 


MULLAptiDi iIalauubbnayyA i). V. AppA RAu It Mad. 330 


We must ask the Subordinate Judge to find 
({^whether the expenditure was necessarily lueuned for the pre- 
servation of the property, 

(ii) whether, if not, the plaintiff agreed to repay the cost 
The finding^ are to be submitted within one month after the re- 
opening of the Court after the recess Seven days will be allowed for 
filing objections after the findings have been posted up m this Court 


19 M. 329. 

APPELLATE CIVIL 

Before Mr Justice Shephard and Mr Justice Subramania Ayyar 


Mullapudi Balakrishnayya (Defendant), Appellant v 
Venkatanarasimha Appa Rau (Plaintiff), Respondent * 

[2l8t April, 1890.] 

S'irt for kattubadi and karnant's emoluments — Provincial Small Cause Courts Act — 
Act IX of 1887, Schedule (13) — Civil Procedure Code — Act XIV of 1882, Section 
586 — No second appeal 

Where plaintiff sued for arrears of kattubadi and karnam’s emoluments, the 
value of the suit being less than Rs 500 

[330] Held, that kattiiliadi and karnam’s emoluments arc neither a charge on 
or interest in immoveable property, and that no second appeal lay 

|F, 24 M 508 f511), R, 22 M 11, 22 M 220 (23J) , 11 MLJ llS (116) j 

Second appeal against the decree of E G Raw son, Acting District 
Judge of Kistna, m appeal suit No 910 of 1093, modifying the decree 
of A Ramasami Snstn, Diktnct Muiisif of Gudivada, m original suit 
No 210 of 1892. 

Suit to tecovei ai rears of kattubadi for Faslis 1297, 1298 nnd 1299 
and karnam’s emoluments due by the defendants ns owners of kattubadi 
mams Plaintiff set up an agreement to convert the rate in existence at 
the time of the permanent settlement, viz , Rs 4 per putti of gram into m 
money rate, and he also relied on an alleged custom to pay money rent 
The Munsif found neither the contract to accept money rates nor the 
custom proved, but held that the plaintiff was entitled to a decree both as 
regards the kattubadi and also the karinan's emoluments based on the 
rate in existence at the time of the Permanent Settlement in 1802 

The District Judge varied the decree in certain particulars, which 
are not now material. 

Sadagopachariar, for respondent, laised the pioliminary objection 
that the suit was of a Small Cause nature and that therefore no second 
appeal lay under Section 506 of the Civil Procedure Code; he also con- 
tended that the question of the karnam’s emoluments did not fall within 
Second Schedule (13) to Act IX of 1887, Provincial Small Cause Courts 
Act 

Sriramulu Sastri, for appellants 

JUDGMENT 

This ifl a suit of a Small Cause natiiie, being a suit for kattubadi 
The mere fact that tlie plaintiff asserted that the kattubadi was charge- 
able on land cannot be taken to alter the nature of the suit when, m fact, 
it is not BO chargeable Notwithstanding the decision in Venhatarama 

* Second Appeal No 397 of 1895 
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Do 88 V. Maharajah of Vizianagram (1) we must nay that in our opinion 
kattubadi is not, in tlie absence of any custom or contract to the Contrary, 
chargeable on land. The plaintiff, it is to be observed, abandoned the 
claim for a charge and obtained a decree for money only. Then it is 
argued that the claim for the money due on account of emolument payable 
to karnams is a claim within Article 18 of the schedule to the Small 
Cause Courts Act. It is said that it is a due payable to the plaintiff by 
reason of his interest in immoveable [381] property. If- the claim were 
made by the karnam, it would not be of that character, although it might 
come under other words of the same tirtiele. As the claim is made by 
the zemindar, it must rest on some custom or contract. It is certainly 
not a claim made by reason of any interest in land. For these reasons 
we must hold that no second appeal lies, and we, therefore, dismiss the 
appeal with costs. 

[KErnkThR’s Nulh. — The same luant is decided in Second Appeal No loOi of 
i804 referred to in ig M. 104] 


19 M. 331—9 M.L.J. 125. 

APPELLATE CIVIL. 
Before Mr. Justice Shephard. 


Vahudkva Upadiaya {Defendant No. 2), Appellant v. 

VisvARAJA Tirthybami AND AXOTHKR {Plaintiff and 
Defendant No. 1), RespondeniH.* [12th Nov(imbor, IHUo, 
and 20tli and 2oth February , 1896.] 

Cknl Procedure Code, Sections 244, 232, 235 — “ Judgment-debtor J' 

T\ predecessor in interest had a mortgage on certain land and was made a 
party to a partition suit, in which a share in the land was allotted to a member 
of the family subject to a proportionate share of T’s mortgage and also subject 
to a proportionate share of a certain decree debt. The then plaintiff got his 
share of the property made over to him. After the date of the decree ie, the 
decree in the partition suit, T purchased the equity of redemption in the mort- 
gaged properly from certain members of the family In a subsequent execution 
of the partition decree, part of the land was sold for money due as costs and 
mesne profits by T's vendors of the equity of redemption and T was ejected T 
objected under Section 332 of the Code, but the Court refused to order redcli- 
very ; in a suit brought by T for possession : Held, that T was not a judgment- 
debtor within the meaning of Sections 224, 232 and 235, Civil Procedure Code, 
and that the suit was not barred by the provisions of Section 244 

Appeal against the order of W. C. Holmes, District Judge of South 
Canara, in appeal suit No 279, of 1893, remanding original suit No. 188 
of 1892 to tlie Court of the District IMunsif of Mangalore. 

By a usufructuary mortgage, dated 1864, three undivided brothers, 
Narasimha Upadya, Venkatarama Upadya and Lakshnii-[882]naraina 
Upadya, mortgaged certain lands to plaintiff's predecessor in title. 

Vasudeva, one of Venkatarama 's sons obtained a partition decree, in 
original suit No. 352 of 1876, on the file of the Mulki Munsif Court for 
his one-fifteenth share in the family property including the lands now in 

♦ Appeal against order No. 64 of 1895. 

(Ill 6 AfL.J. 125, for No. 64, No. 66 is given. — E d.] 

[N.B.— See Letters Patent Appeal on this at 20 M 407— Ed 1 
(i) 19 M. 103. 
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dispute, subject to the payment of the proportionate share in the usu- 
fructuary mortgage debt and also the proportionate share of a certain 
decree debt. In this suit plaintiff's predecessor in title, the mortgagee, 
was impleaded as the fourth defendant The plaintiff in the partition suit 
got his share of the property made over to him in 107H-79 After the date 
of the decree in the paiiiition suit the plaintiff purchased the equity of 
redemption in the mortgaged property from certain membeis of the family. 
In 1009, the first defendant, as the assignee of the decree m favoui ot 
Vasudeva Upadya in the partition suit, original suit No 302 of 1076, took 
out execution against the judgment-debtoib and their i epresentatives 
including the present plaintiff who was the ninth countei -petitioner, and 
part of the land was sold for money due tor mesne piotits and cost payable 
by defendants Nos 1, 2, 3, the uncles of Vasudeva Upad}a, who 
weie the plaintiff's vendors ot the equity of redemption Plaintiff was 
ejected and raised objections under Section 332, Civil Piocedure Code, but 
the Court refused to order re-delivery Wlieieupon the plaintiff hied the 
present suit, and the Munsif held that under Section 244 no suit lay 
On appeal the District Judge reversed the decree of the JNIunsif and re- 
manded the suit for disposal on the meiits The mateiial portions of his 
judgment is as follows — 

The question is whether the plaintiff went into Court propeily uiid(‘i 
Section 332, or whether he lealh went into Court under Section 244 
Was he a person other than the judgment-debtor within the lueaning ol 
Section 332, Civil Procedure Code’ ‘ J udgment-di^btoi ’ is dehned in 
Section 2 to mean any person against whom a decree oi older has been 
made ‘ Decree ’ and ‘ order ' are both defined, and for the purpose of 
this case, we may consider the expression ‘ judginent-debtoi ’ to mean 
any perbon against hoin a decree has been made using the woid decree 
to mean the formal expiession of an adjudication on an\ i ighi elaiined 
when the adjudication decides the suit. If Ihcie had liei u no ileciee a I 
all against the plaintiff, he could not be held to be a person against whom 
a decree had been made, and so in that case he 333] would not have 
“ been a ‘ judgment-debtor ’ In this case there was a decree against 
“ him But the part of the decree that was being executed, was not 
'* against him, and so far as that part of the decree was conceined, he was 
** a stranger To speak of n man as a ‘ judgment-debtor ' with reference 
“ to a part of the decree that has no application to him, will be to give the 
" words a strained meaning, I am inclined to thinli on the wording of 
“ the Act that the plaintiff should be classed as a person othei than the 
" judgment-debtor within the meaning of Section 332 or 335 There miiy 
“ be many decree -holders and judgment-debtors created by one deciee and 
“ the same party may be a decree-holder and a judgment-debtoi under the 
" same decree No doubt, Section 244 is \ery wide in the woiding of 
“ paragraph (r) and includes questions arising between parties to the suit 
“ relating to the satisfaction of the decice, but Sections 332 and 335 would 
appear to be of the natiiie of provisos to that section 
Defendant No 2 appealed 
Narayana Rau, for appellant 
Ramachandra Rmi Saheh, for lespondents 

. JUDGMENT 

• 

The first respondent (hereinafter referred to as the respondent) being 
plaintiff in the suit claims certain property m virtue of a sale effected in 
1079 by. the appellant's uncles in his favour The appellant claims the 
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1886 property as purchaser at a subsequent sale held in execution of a 

Feb. 25. dated the 9th July 1877, and passec^ in a partition suit in which 

the appellant was plaintiff. In that suit the appellant's father and uncles 
Appel- defendants and the respondent was also joined as a mortgagee 

LATE family property. By the decree in the partition suit the 

Civil, ^’e^pondent was made liable with liis co^defendants for certain moneys 

payable to the appellant; there were other matters in the decree in regard 

19 M. ^ which the defendants other than the respondent were made liable. In 
331^6 1889 application was made by the appellant for execution of the decree as 

MX.J. against all the judgment- debtors including the respondent; and in pursu- 
ance of that application the abovementioned property was sold to satisfy 
the appellant’s claim as against the judgment-debtors other than the 
respondent. The respondent took objection to this and made a claim 
which was unsuccessful. Accordingly, the present suit was brought to 
raise the question whether the property claimed by the respondent 
belongs to him in virtue of his purchase or [ 884 ] whether it waS the 
property of the judgment-debtors and as such liable to be seized and sold 
in execution of the decree against them. It is contended on the appel- 
lant's behalf that this question is one relating to the execution of the 
decree to which both appellant and respondent are parties, and that 
therefore it cannot be made the subject of a fresh suit. On the other 
hand, it is pointed out by the respondents’ vakil that the particular 
application which led to a sale of the property was not directed against the 
respondent but against other persons, and the decision in Nagamuthu v 
Savarimufhu (1) was cited. In my opinion the present case is not in 
principle distinguishable from the case cited. I do not think it makes any 
difference that the application for execution was made at one and the 
same time against the respondent and other judgment-debtorb. Tin? 
liability of the latter under the decree, in discharge of which the sale took 
place, was distinct liability which did not in any wa\ concern the respond- 
ent. Nagamuthu v. Savariniuthu (1) decides that, if against one defendant 
there is no liability under the decree, any question arising out of the 
execution against the other defendants is not, ab between the first-nam(*d 
defendant and the decree-holder, a question relating to the execution of 
the decree wdthin the meaning of Section 244 of the Code of Civil Proc<>- 
dure. In the present case the decree was capable of being executed against 
the respondent. He was not a stranger to the execution proceedings 
altogether, but it was an accident that he had notice of the application 
which led to the sale. It might have happened that he Imd no notice, or 
again that against them the decree might have been satisfied before the 
application against the others was made. In the latter case I conceive it 
could not be\ said that there w^as any question as betw'een him and the 
decree-holder as to the execution of the decree. The District Judge 
refers to the language of Sections 882 and 385, and suggests that these 
sections should be read with Section 244. The suggestion appears to me 
a sound one and it confirms me in the view taken of the law in Naga^ 
muthu V. Savarimufhu (1). 

I am of opinion that the suit being instituted by one who was no 
party to the particular proceedings in execution ib not barred by the Section 
244 of he Code. I therefore dismiss the appeal wdth costs. 


(i) 15 M. 926. 
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[888] APPELLATE CIVIL Maech 

Before Mr JusUce Subramania Ayyiir 

Appel- 

MuTHUVIJAVA UaGHUNADIIA RaJU TeVAR and UTllEHH late 

(Plaintiffs), Appellants v Chockalinoam Chetti and Civil. 

OTHEUH (Dvfcndnntu Nos 1 to 86), Hcspoodnits * — 

[17th and 20tli March, 1896 ] 19 M. 335. 


Jt'jider of plaintiff s^Wrongfiil act affecting the rights of the several plaintiffs 

Where certain persons were alleged to have committed a wrongful act In 
evicting the plaintiffs from certain land in which the first plaintiff claimed to be 
entitled to the melvaram and the other plaintiffs to the kudivaram 
Held that a suit f rought by the plaintiffs jointly was not bad for misjoinder 

[R., 13 CP LR 130 (135) ] 

Appeal against the order of C Gopalan T'Jayar, Subordinate Judge 
of Madura (East), pafesed in original suit No 47 of 1893 This is a suil 
by the Zemindar of Sivaganga and five Mahajanams of the hamlet of 
Pena Pudukulam in the village of Oruchirangamadai in the said zamindan 
to obtain a declaration that cheis 96-13-10 of nanja lands m that hamlel 
are the propeitA of the phimtiffs, and to i*ecoA^er their posnession from 
the defendants Nos. 1 to 85, togethei \\ith lis 8,101-5-6 for mesne profits 
for the fashefe 1299 to 1301 The first plaintiff’s claim is based on lui^ 
title as melvaramdar of the liainlet by virtue of his position as hereditan 
trustee of the Yayal' Chari Sattrarn, while the plaintiffs Nos 2 to 6 and 
86th defendant are said to be its kudivaram tenants It is alleged in the 
plaint that the defendants Nos. I to 8 are the owners by rigid of jiiirehusr 
of ilie Dhannabanam village of Hangian, which lies to the c-ist and south 
of the plaint lands; that the liainlet of the Pena Pudukulam being un- 
inhabited, plaintiffs Nos. 2 to 6 used to cultivate its lands with the assii-- 
tance of defendants Nos 12 to 85, who belong to the Hangian village, tlinl 
these defendants raised the crops on these lands in fash 1298 with tin 
permission of tlicse plaintiffs, but, at the instigation of the defendants 
No. 1 to 11 and without plaintiff's permission such ciops were unlawfulh 
cut, carried aw^ay and misappropriated by all the defendants; that (hr 
produce for the subsequent fashes 1299 to [ 380 ] 1300 has also been simi- 
larly misappropriated by them and that they, defendants Nos 1 to 85, 
are keeping wrongful possession of the lands against the plaintiff’s wishes 
Defendants Nos I to 4, among other pleas, object to the suit on the ground 
of multifariouSnesB as the causes of action of all the plaintiffs are distinct 
and several They also deny all the main allegations in the plaint, the 
plaintiffs’ title to the lands and the trespass or wrongful possession alleged 
in the plaint and claim the plaint lands of cheis 96-13-0 as constituting the 
waterspread of the Hangian tank and, as such, belonging to that 
village 

Mr P A DeBozano, Bhashyam Ayyangar and Desiha Charmr, for 
appellants. 

Mr Parthasaradhi Ayyangar, for respondents 

•JUDGMENT 

The plaintiffs sue possession of certain lands from w^hich the\ 

state they have been wrongfully evicted Their case is that the first 


* Appeal against Order No 44 of 1894 . 
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1896 plaintiff holds the velvaram right and the plaintiffs Nos, 2 to 6 the kudi- 
March varam right in the village of Peria Pudukulam, tliat the lands in dispute 
20, form part of the said village, that the defendants Nos. 12 to 85, who Jiad 

been cultivating the lands under the plaintiffs Nos. 2 to 6, had, at the 

Appel- instigation of the defendants Nos. i to 11, cut and carried away the crop^ 

LATE that had been raised for the fasli 1298, and that ever since the defendants 

Civil. Nos. 1 to 85 have combined together and retained possession of the lands, 
alleging that the same form part of the village of Rangian belonging to 
19M.33S. defendants Nos. 1 to 11. 

* The Subordinate Judge held that the plaint wa^, on the face of it, bad 
for. misjoinder of parties and causes of action. 

Now when two persons are interested in a piece of land — one as 
melvaramdar and the other kudivaramdar — and a third party commits 
a wrongful act which affects the rights of the persons so interested, it may, 
L think, properly be lield that the land is common to both to the extent 
of entitling them to sue jointly in respect of the wrongful act, treating 
such act as giving rise to but one cause of action affecting the two 
persons more or less (compare the observations in Venkatachelam Che tty 
V. Ancliapyan Amhalam (1). This view would, of course, prevent the 
unnecessary multiplicity of suits which would otherwise result. For, taking 
this very case, and even supposing tliat the plaintiffs Nos. 2 to 6 do not hold 
[387] all the lands jointly sharing the crops only, but that they hold defi- 
nite parcels of lands on account of the share of cacli, and that each of 
these plaintiffs brings a suit against the defendants in respect of ho much 
of the lands in question as belongs to him, the point to be decided in 
each of such suits would be whether the respective dands form part of the 
Peria Pudukulam village. This point would have to be tried in tlie hrsi 
plaintiff’s suit also, since that suit would embrace every one of th(» land^i 
c.ompriH(*d in the \arious suits supposed to he institui(‘d by tlie plaintiffs 
Nos. 2 to 6. It is therefore diffieult to see what useful purpose can be 
served by refusing to permit the first plaintiff, the melvaramdar and the 
other plaintiffs, the kudivaramdar, to sue together and have the question 
whether the whole or any and which part of the disputed lands is attach- 
ed to Peria Pudukulam village tried and settled once for all. 

As to the objection that the various defendants themf^elves claim or 
are likely to claim portions of the disputed land as their separate property, 

I think that is altogether immaterial, because the point to be decided is 
not what the interests of the defendants are should the plaintiffs fail to 
establish their case, but whether the plaintiff’s case is true. 

The order of the Subordinate Judge seems, therefore, to be wrong, 
and I reverse it and direct that the plaint be restored to the file and dealt 
with according to law. 

The costs will abide and follow the result. 


(i) 2 M. 232 ( 233 ). 
940 
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APPELLATE CIVIL March 

Bcfoie Mr Juatidc Subramania Ayyar and Mr. Justice Benson 

Appbl- 

Kolandaya Sholagan (Defendant No. 2), Appellant v late 

Yedamutiiu Sholagan (Phuntijt), Respondent * Civil. 

[6th and 31st March, 1896 ] 

Hindu law — Suit by reversioner to set ande alienations by widoiv — Fraudulent consent 337 ^ 6 
0i7'en by nearest reversioner IV|. L'. J. 

In a suit brought by the nearest reversioner of a Hindu widow who had 
alienated portions of her husband's estate with the consent of the nearest rever- 


sioner alive at the date of the alienation (since deceased), it was found that 
1338] the alienations were colourable transactions f raudulciilly got up for the 
jiurpose of defeating the plaintiff's claim 

Field, that the consent of the nearest re\eisioner, who must have been awaie 
of the fraud, was of no avail to validate the transactions imjieached, and that 
they were therefore invalid as against the plaintiff 

|R. 26 M 143 (154) = 12 Y L J 197] 

Second appeal against the decree* of J A Davies, Distnct Judge 
of Tanjore, in appeal suit No 400 of 1893, confirming the dt*ciee of 
N. Sambasiva Ayyar; District Munsif of Trivndi, in original suit No 321 
of 1892 

Suit by plaintiff as the nearest reversioner of one Sangainalaiii, tlie 
deceased husband of the first defendant, for a declaration that a sale deed 
and a mortgage, executed on the 17th March 1881, were executed fraudu- 
lently and not for proper purposes, and were therefore invalid beyond the 
life-time of the first defendant 

The defendants pleaded that the alienations were made in order to 
discharge the debts of Sangamalam, the deceased husband of the first de- 
fendant, and for money borrowed by the first defendant foi neceEsary and 
proper purposes, and that the transactions in question were assented to by 
the then nearest reversioner Vengu Sholagan, and that the plaintiff was en- 
titled to no relief The Munsif found that the sale of 17th IVIaich 1881 in 
favour of the second defendant was an unreal transaction, and that tlie 
mortgage in hia favour of the same date was a fraudulent and colourable 
transaction except as to a small portion 

With regard to the consent given by Vengu Sholagan to the said 

transactions, the munsif found that the consent was given, but that it 

could not validate them as they were fraudulent and collusive transactions 
He held that, where the transaction impeached is found to be collusive 
and fraudulent, no amount of consent on the part of the next reversioner 
will validate it as against remote reversioner On appeal filed by the 
second defendant, the District Judge agreed with the Lower Court on the 
result of the evidence, and with regard to the consent given by Vengu 
Sholagan, the judgment is ns follows — " The only point that remains is 
whether the next reversioner's consent validated the transaction He 
is the second defendant’s father and must have been aware of the 
“ fraudulent nature of the transaction His consent was therefore a 

fraudulent consent and js thereby vitiated ” The appeal was accord- 

ingly dismissed with costs 

[339] Defendant No. 2 appealed. 

^ Second Appeal No 233 of 1895 . 

f 
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Sivasami Ayyai\ for appellant. 

8» Subra^nania Ayyai\ for respondent. 

JUDGMENT. 

The finding is that the transfers made by the widow in favour of the 
appellant were not mcule, as alleged by him, for purposes binding upon the 
respondent, a reversioner. It was, however, contended on behalf of the 
appellant that, notwithstanding the above finding, the alienations should 
upheld on the principle of Hindu law recognised by the Judicial 
M«Lm J* Committee in Behari Lall v. Madholal Ahir Jaya Wall (1), since the inten- 
14^ tion of the widow in transferring the lands in dispute w’as to benefit the 
appellant and the transfers were made with the assent of the person who 
was the nearest reversioner then. Now to admit of the doctrine of law 
laid down in the case cited being applied, it should be shown that the 
widow’s estate was completely withdrawn, so that the whole estate should 
get vested at once in the grantee as effectually as if the widow had 
renounced in favour of the nearest reversioner and the latter as full owner 
had conveyed the property to the grantee. But that is not the case here, 
as one of the items of the property in question purports to have been 
transferred by way of mortgage only. Even if the transaction were really 
a mortgage, the widow would be interested as the holder of the equity 
of redemption. Moreover both the Courts find that the debt, on account of 
which the mortgage is said to have been executed was never due. Conse- 
quently the land comprised in the instrument of mortgage must be taken 
to be her pmperty still. Her life estate not being at an end, foundation for 
the application of the rule of law relied upon on behalf of the appellant fails 
and the second appeal is dismissed with costs. 


19 M. 346=r6 M.L.J. 177. 

f3«0] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice and 
^fr. Justice Benson. 
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^ Kllipara Pullamma (Plaintiff), Appellant v. Maddula Tatayya 
AND OTHERS (Defendants Nos. 1, 3, 4, 5 and 9), Respondents.^ 

[23rd April, 1896.] 

Limitation Act, Section 20 — Payment of interest as such — A mere credit of interest 
made in accounts of defendants. 

In a suit brought by a creditor against certain persons to whom she had 
lent money on interest : 

Held, thsLt, in order to save the bar of limitation, a mere credit of interest 
entered in the accounts of the defendants was not a sufficient payment of interest 
as such under Section 20, Limitation Act, to save the bar. 

[F, 29 M 234 (235)=16 M.L J. 99, R., 24 B. 493 (499); 9 O.C 221 (223).] 

Second appeal against the decree of N. Saminadha Ayyar, Sub- 
ordinate Judge of Ellore, in appeal suit No. 125 of 1894, modifying the 
decree of E, J. S. White, District Munsif of Ellore, in origixial suit 
No. 817 of 1892. 


* Second Appeal No. 460 of 1895, 
(l) 19 C. ;236. 
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The first four defendants are brothers, and they, with tjie other de- April 
fondants, admittedly lived until lately m union and carried ®n business Z3. 
jointly, the first defendant Tatayya being the manager The plaintiff lent — 
them some money, and on the 18th December 1888, hei account was APPEL- 
adjusted by the first defendant, who signed an acknowledgment on her late 

account for a sum of Its 4,181-8-7^ (Exhibit 03) Vaiious sums are CiViL. 

said to have been paid subsequently to and by the plaintiff The 

account was again adjusted on the 9th April 1891, when the Second 19 M. 

defendant (admittedly not the manager of the family) signed an 340*8 

acknowledgment for Rs 2,924-1*2-1^ After alln\\mg for several sub- 

sequent debits and credits, the suit is brought for a balance, alleged 
to be due to the plaintiff of lls. 1,592-11-10^. The defendants plead 
that the debt has been discharged and that it ha)9 become barred by 
limitation The adjustment referred to on 9th April 1891 was not 
proved, and no evidence was adduced to prove that the suit [3M] 
account was in the nature of a banking account; it appears, tliere- 
fore, to be simply an ordinary account for money lent foi the purpose of 
saving the bar of limitation The plaintiff relied on an entry which appears 
in her own account as well as in that of defendants, Bhowing a pay- 
ment to her of Its. 200 on account of interest on the 6th October 1891 
On the evidence the MiiUsif found that the sum of lls 200 was paid by the 
defendants jointly to tfie plaintiff on 6th October 1891, and that the suit 
was therefore not barred On appeal the Subordinate Judge found that 
the sum of Rs 200 was not paid by the firbt defendant or under his orders 
to the plaintiff towards interest as sucli^ and that the suit was barred by 
limitation as to the main portion of the amount claimed, but gave a 
decree for Rs 103-1-0, the amount of four items admitted to be due bv the 
defendants with interest up to date of plaint 

From the necounts filed m the suit h\ plaintiff and defendants 
(Exhibit D2) and Exhibit El), it appeared that the jilamtiff was credited 
by the defendants with Rs 303-13-3 on 12th October 1890, being interest 
at 12 annas per cent for foiii'teen months and soventeen day^, namely, 
from 23rd July 1880 to 10th October 1890, 

The plaintiff preferred this second appeal 

PattahhiTama Ayyar, Efhiraja and Sivagrmnam, for appellant 

Mr Partha^aradhi Ayyangar and Sivaaami Ayyar, for respondenfs 

JUDGMENT 

The plaintiff lent certain sums to the defendants, and the account 
between them was last settled on the 18th December 1888 In Novem- 
ber 1892, the plaintiff sued for the balance of principal and interest 
due. In order to take the case out of the statute of limitations, certain 
alleged payments were relied on. The District Munsif found that one 
of these, viz , of Rs. 200 on the 6th October 1891, was true, and that 
there was no bar by limitation. The Subordinate Judge, however, found 
that th6 payment was not made -and dismissed the plaintiff’s suit, ex- 
cept as regards a small sum admitted by defendants The finding -.f 
the Subordinate Judge as regards this payment is a finding of fact, and 
although we do not regard his reasons for the finding as altogether 
satisfactory, wje have no pow’er in second appeal to go behind it 

It has, however, been* found by both Courts that a sum of Rs, 303 
was credited in the defendants' books (Day book and [ 842 ] Ledger) 
to the plaintiff’s account with them on the lOth October 1890 as 
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interest due on her loan to date, and it is strongly urged before us that 
this amounts to a payment to her suthcient, under Section 20 of the 
Limitation Act, to give a new starting point for limitation. No authority 
in support of this construction of the section has been brought to our 
notice, and the current of English decisions on the English statute is 
opposed to it {Amos v. Smith (1), Maher v. Maher (2), Hart v. Nash (8)) 
The broad rule deducible from those cases seem^ to be that though thi.* 
payment need not be in money, but may be in goods, or even by a settle- 
ment of account between the parties, yet the payment must be of 
such a nature that it would be an answer in a suit brought by the plaint- 
iffs to recover the amount. If that test be applied to the present ca?e. 
can it be said that the credit of the sum by the defendants in their books 
to the plaintiff’s account with them in such a payment to her as would 
be an answer in a suit brought by her to recover the money and the in- 
terest? Clearly it would not. We find, too, that in a case (very like 
the present case) the Bombay High Court has decided that such a credit 
of interest is not a payment within the meaning of Section 20 (Ichha 
Dhanji v. Natha (4)). We, therefore, find that this credit is not sufhcieat 
to remove the bar by limitation. 

The only other ground urged on us is that the transaction was not 
a loan, but a deposit, by plaintiff, in which case limitation would only run 
from the date of demand for payment under Article 60, Schedule 2 of the 
Act, and the suit would not be barred. The District IMunsif expressly 
states that this plea was given up before him, and there is no aOidfivit to 
show that this statement is incorrect. The mere reference to it in the 
written arguments filed before the District Munsif is no proof that it was 
not given up after that paper was put in. 

In the result, tlie second appeal fails and is dismissed with costs. 


19 M. 343. 

[3*8] APPELLATE CIVIL. 

Before Mr. Justice Davies and Mr. Justice Boddam. 


Bava Saib and another (Defendants), Appellants v. Mahomed 
(Plamtiff), Respondent.* [14th July, 1896.] 

Muhammadan law — Hibbat — Incomplete gift. 

Where a Muhammadan woman made an oral gift of a house to her nephew on 
the occasion of his marriage, but subsequent to the gift continued to live with 
him in the house : 

Held, that the gift was null and void, as there was no entire relinquishment of 
the house by the donor and the case did not fall within the exceptions allowed 
by Muhammadan law. 

(N.F., 6 Bom. L.R. 983 (991); ExpU 16 Ind. Cas. 616 (617)=23 M.L.J. 734 (736)= 
12 M.L.T. 305; D.. 30 M. 305 (307)=J7 M.LJ. 562=2 M.L.T. 180] 

Second appeal against the decree of E. J. Sewell, Acting District 
Judge of Tanjore, in appeal suit No. 418 of 1894, reversing the decree of 
A. Kuppuswami Ayvangar, District Munsif of Negapatam, in original suit 
No. 179 of 1898. 

♦ Second Appeal No. 539 of 1895 . 

( 1 ) I H. & C. 238 ( 2 ) L.R. 2 Ex. 153. 

( 3 ) 2 C. M. & R. 337- { 4 ) ^3 B. 338 , 
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The facts of the case were as follows — 

Plaintiff sued to recover a house, of which he had been disposseslted by 
defendants, which was given to him at the time of his mamage as hihbat 
under the Muhammadan law by his mother’s sister Beebee 8a. Beebee 
Sa had bought the house in 1079 from her huj^band Mahomed Madar, 
who had bought it in 1869 from one Avva Nachiar 

The first defendant pleaded that the sale by Mahomed Madar to his 
wife Beebee Sa was a nominal transaction to defeat Mahomed Madar’s 
creditors, denied the gift to plaintiff by Beebee Sa, and claimed to hold 
the house under Golusan Beebee, third defendant, another wife of Maho- 
med Madar. 

The second defendant is the husband of the third defendant 
The District Munsif found that the conveyance to Beebee Sa by her 
husband was a nominal one to defeat creditors, and that the gift by Beebee 
Sa was genuine, but was not valid because it was not reduced to writing 
and registered as required by [3M] the Transfer of Property Act He 
decreed against plaintiff who appealed. 

The District Judge on appeal found that the gift was really made, that 
the provisions of the Transfer of Property Act did not apply (see Section 
129), and that the donee accepted the house and took posbession, but that 
Beebee Sa, the donor, lived with him in the house until her death some 
four or five months afterwards With reference to the rule of Muham- 
madan law that a gift to be valid must be accepted and accompanied by 
delivery of possession (MacNaughten’s Principles, Chapter V, Clauses 2 and 
4), and that if the donor continues toi live in the house, the delivery of 
possession is not complete (MacNaughten’s Precedents, Chapter IV, case 
xxii), he held that, considering the relationship of the donor to the donee, 
and that she was maintaining him, the fact of her remaining in the house 
could not be held to detract from her entire relinquishment of the house 
given, and that the gift was valid according to Muhammadan law 

He also found that the sale by Mahomed Madar to the donoi was 
a valid sale and gave a decree for the plaintiff with costs 
The defendants appealed 

Mr J. O. Smith for appellants referred to AmeeroonisBa Khatoon v 
Ahedooniasa Khatoon (1), Mohinidm v Mancherahah (2) and Mogulaha v. 
Mahamad Saheb (3) 

Mr N Subramaniam, for respondent. 
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JUDGMENT. 


The rule of Muhammadan law in regard to hibbat is that the gift 
must not be implied. It must be expressed and unequivocal and the inten- 
tion of the donor must be demonstrated by his entire relinquishment of the 
thing given, and the gift is null and void where he continues to exercise 
any act of ownership over it. 

Where, as in this case, a house is the subject of the gift, if it continues 
to be occupied by the giver, there is no complete gift (See caSe xxii at 
page 231 of MacNaughten’s Precedents, 4th edition). 

The only exceptions are where the house gifted is given by a husband 
to a wife, or by a father or guardian to his minor child or ward (vide Mac 
Naughten’s Principles of Muhammadan Law, f3M] 4th edition, Chapter V, 
page 51, and Ameeroonisaa Khatoon v Abedoontaaa Khatoon (1)) In this 


(i) 2 TA 87 (104) (2) 6 B 650 (662), (3) II B. 517, 

04?/ 
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IfM donee is not shown to come within the exceptions, and we must, 

Tuly14. therefore, hold that the District Judge was wrong in finding the gift was 
* valid. 

Appel- We accordingly reverse the decree of the Lower Appellate Court and 
LAXTE restore that of the Court of First Instance. The respondents must pay 
Civil, the appellant’s costs in this and the Lower Appellate Court. 


lSAf.343. 


19 M. 34S. 

APPELLATE CIVIL. 

Before Mr, Justice Shephard and Mr, Justice Suhramania Ayyar, 


SuBBARAYA MuDALi (First Defendant), Appellant v, 
Manika Mudali and others (Plaintiffs), respondents.* 
[23rd, 24th and 27th March, 1896.] 


Suit for f>artition — Death of plaintiff subsequent to decree — Right of survivorship 
vested in defendant-^Vested right of plaintiff's representative not affected. 

M., a minor and only son by his next friend, sued his father and certain 
alienees of the family property for partition and obtained a decree. Subse- 
quent to decree and pending appeal, the plaintiff died and M’s mother was 
brought on the record as deceased plaintiff’s legal representative 
Held that as the representative of a deceased plaintiff can only prosecute the 
cause of action as originally framed so the defendant can raise no other 
defence against him than he could have raised against the deceased plaintiff 
and that a decree for partition operates as a severance of the joint ownership. 


[F., 35 M. 239 (240)=10 lud. Cas. 660=21 ML.T. 240=9 M.LT. 421=(1911) 1 M. 
W.N. 223; 8 Ind. Cas. 736 (738); R., 28 B. 201 (207^] 


Appeal against the decree of W. F. Grahame, District Judge of 
South Arcot, in original suit No. 1 of 1892. 

Plaintiff sues in forma pauperis by his next friend and grandfather 
for partition and delivery to him of his half share in the family immove- 
able and moveable properties specified in the plaint and to recover mesne 
profits. The suit is valued at Rs. 4,199-8-0. 

The first defendant was plaintiff's father. Defendants 2 to 12 were 
alienees of certain portions of the family property under alienations created 
by the first defendant, the particulars of which were set forth in the plaint 
and schedules thereto. 

[346] The District Judge held that the plaintiff, though a minor, was 
entitled|to sue for partition (Kamakshi Ammal v. Chidambara Reddi (1)), 
that the property in suit was joint family property, that certain sales of 
the family property, viz,, those in favour of defendants 4, 5, 7, 8 and 11 
could not be set aside, but the plaintiff was entitled to one-half of the 
purchase money realized by such Sales amounting in all to Rs. 423-12-0 
from the first defendant. The Court also held that plaintiff was entitled 
to mesne profits for three years, and also to one-half of the moveables or 
their value Rs. 429-8-0, and the decree alj&o granted certain other reliefs 
not material for the purposes of this report. 

The first defendant appealed to the High Court and pending appeal 
the plaintiff died, and his mother was brought on the record as his 
representative by an order dated 22nd July 1895. 

Ethiraja and Sivagnanam, for appellant. 

Mahadeva Ayyar and Masilamani Pilled, ior respondents. 


♦Appeal No. 63 of 1895. 
(I) 3 M. H. C. R. 94 . 
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JUDGMENT IMS 

The first point taken is, inasmuch as the plaintiff has died since March 
the date of decree and after the filing of the appeal, leaving only his 27. 

mother who has been brought on the record as the representative, the - 

father is entitled by survivorship It is said that the partition effected Afpel- 
by the decree is not absolute so long as the decree remains appealable late 
The rights of the party are accordingly liable to be affected by events CiVlL. 
happening subsequently There can be no question that the mother of _ 

the plaintiff is the person who represents him on his death and would 19 M 348 . 
therefore be entitled to the benefit of the decree The right to continue 
a suit for partition' after the death of the plaintiff would, of course, not 
devolve on his widow or other heir not being a coparcener with the defend- 
ant, because immediately on the death happening before decree, the 
right of survivorship would take effect It would not be the ordinary 
case of a suit abating on the ground of the right to sue not surviving, 
but it would be the case of a right extinguished bv confusion owing to 
the fact that all the rights in respect of the property became vested in one 
and the same person The further prosecution of the claim would be as 
impossible as it is when the right to demand a debt and the liability to 
pay it coincides in the same individual But after decree for partition 
once ra«7] made it is difficult to understand how the vested right of the 
plaintiff's representative can be affected or destroyed. 

The general rule is that, as the representative of a deceased plaintiff 
can only prosecute the cause of action as originally framed, so the defend- 
ant can raise no other defence against him than he could have raised 
against the deceased 

By the decree in all suits relating to property, the rights of the 
parties are determined and the death of one of them merely haS the effect 
of putting a representative in his place. It seems strangely anomalous 
to hold that such a representative may be recognized, but that his posi- 
tion IS not identical with that enjoyed by the deceased Authonties were, 
however, cited in support of the view contended for In Padarath Singh 
v Raja Ram (1) it was held that the plaintiff, who sued to set aside an 
alienation made by his father, having died after decree obtained, his 
mother, who was made respondent in the appeal, could not continue the 
suit The terms of the decree in the plaintiff's favour are not given, but 
there can be no doubt that it was a decree for the son’s share of the 
property. More recently in a case, which appears to be precisely similar, the 
contrary conclusion was arrived at by the Full Bench of the same Court 
{Muhummad Husaain v Kushelo (2) ) In Bombay in Sakharam Maha- 
dev Dange v Han Knshna Dangc (3) at page 116 upon a different state 
of facts, the principle has been laid down that a decree for partition so 
long as it remains under appeal does not effect a severance of joint estate 
It was accordingly held that, by reason of the death of one of the defend- 
ants during the pendency of the second appeal, the plaintiff’s share was 
enlarged If this decision is correct, it must follow that, as the share 
given under the decree may be varied, so it may be extinguished alto- 
gether 

In the Madras case decided in the Privy Council (Chidambaram 
Chettiar v. Oaun Nachiar (4) ) the point did not anse, because there 
was no appeal Against the dacree for partition. It is merely an authority 
for the position that such a decree may operate as a severance of joint 


(0 4 A- 235- 


(2) 9 A 131 (132) 
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(3)6 B. 113 (4) 2 M 83. 
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estate. The two cases cited appear to us to lay down a rule which is not 
only inconsistent with the general principle that the rights are fixed by 
the decree and that the decree can only be attacked on grounds which 
were available to the [3MJ unsuccessful party in the Court of First In- 
stance, but would also lead to most inconvenient result!;. 

If the decree by itself effects no partition and does not operate as a 
conveyance to each party of his share in the estate, then however just 
and right, however unimpeachable it may have been when made by the 
Court of First Instance, it must, for an indefinite length of time, remain 
uncertain what rights the parties possess under it. A new peril would 
be added to the position of a purchaser pendente lite. He would not 
only have to consider the merits of the case in which the decree had been 
passed, but would also have to consider the chances of his vendor sur- 
viving the period over which the appeal might continue. The purchaser 
from the party who had obtained a decree for his share of the joint 
estate would be no better off according to this view than the purchaser 
from a member of an undivided family in its normal condition. By 
the birth of children into the family or by the destruction of part of the 
family estate the share purchased by him might come to be diminished, 
or, as in the present case, the 4®ath of the vendor might put an end 
to it altogether. These difficulties are avoided by adhering to what we 
consider the right principle, viz., that, by the decree in a partition suit, 
a severance of the joint ownership is effected, the operation of a decree 
among parties not consenting to a division being equivalent to that of 
mutual conveyances among parties consenting to a partition of the joint 
estate. 

On the question of fact we agree with the District Judge. The pro- 
perty purchased by the father, it is clearly proved, was not bought by 
his self-acquired funds. With regard to the property sold by the father 
before the suit in respect of which the Judge has made the father liable 
for half the purchase-money, we do not find that it is clear that the pro- 
ceeds still remain in the father’s hands. The plaintiff, therefore, has no 
claim to a share of them. In this respect, viz., as to Es. 483-12-0, the 
appeal must be allowed. 

As to the mesne profits and movables we see no reason to differ from 
the District Judge. Subject to the above modification we must dismiss 
this appeal — proportionate costs. 


19 M. 349-1 Weir 45 and 631. 

[ 849 ] APPELLATE CRIMINAL. 

Before Mr. Justice Davies and Mr. Justice Boddam. 


Queen-Empress v. Pukot Kotu and others.* 

[23rd •July, 1896.] 

Abkari Act-^Act / of i886 (Madras), Sections 31, 36 — Penal Code, Sections 99, 147 
and 353* 

A Sub-Inspector of Salt and Abkari attempted, without a search warrant, to 
enter a house in search of property, the illicit possession of which is an 
offence under the Madras Abkari Act and v/as obstructed land resisted : 

Held, that having regard to Section ^ of the Penal Code, even though the 
Sub-Inspector was not strictly justified in searching a house without a warrant, 


’t' Criminal Appeal No. 138 of 1896. 

948 
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the persons obstructing and resisting could not set up the illegality of the 
officer’s proceeding as a justification of their obstruction as it was not shown 
that that officer was acting otherwise than in good faith and without malice 


itte 

July 23 . 


[F. 21 M 296=1 Weir 125 (136). R.. 18 Ind Cas 894=14 Cr LJ 142=15 PLR 
1913=20 PWR 1913 Cr D., 6 Cr LJ 105=17 MLJ 323 ] 

Appeal under Section 417 of the Code of Cninmal Procedure against 
the judgment of acquittal passed by J Hewetson, District Magistrate of 
Malabar, in criminal appeal No. 13 of 1895 

The judgment of the District Magistrate was as follows — 

“ The four appellants, together with two women who have not 
“ appealed, have been convicted of noting and using force to a public 
“ servant while in execution of his duty The Sub-Inspector, a petty 
“ ofi&cer and five peons went to the first appellant’s house and found him, 
" as they swear, selling toddy Thereupon the Sub-Inspector wanted to 
search his house, drew his sword, and tned to effect his object by 
“ force. 

Now, before a search could be legally made without warrant, the 
“ Abkan officer must, under Section 81 of Act I of 1886, ' record his 
" reasons and the grounds of his belief ' Under Section 36 he is also 
“ bound by the proceedings of the Criminal Procedure Code, i.e., before 
commencing the search, he must secure the presence of, at least two 
“ respectable witnesses The Sub-Inspector did neither of these things. 
** His procedure was therefore grossly illegal He was not acting in the 
" execution of his duty, and the appellants were justified m preventing 
" the search until the requirements of the law were fulfilled It does 
" not appear that they uBed more force than was requisite for the purpose. 
“ The [860] Sub-Inspector’s sword was damaged, his cap lost, and his 
“ coat tom, but no wounds or bruises are alleged As soon as the Adhi- 
" kari came, the search was made without opposition It, therefore, 
“ seems to me that even if the appellants did all that the prosecution 
alleges, they committed no offence, and must be acquitted I reverse 
'* the finding and sentence of the Lower Court, and cancel the appellant’s 
“ bail bonds 

The Acting Public Prosecutor (Mr Subramaniam), for the Crown. 

The prisoners wer§ not represented 
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JUDGMENT 


The District Magistrate appears to have had no ground for his finding 
that the Sub-Inspector acted irregularly in making the search. But, 
assuming the Magistrate’s finding had been correct, the irregularity would 
have afforded no justification for the defendants’ acts 

When the Magistrate states that the defendants were ' justified ’ m 
their resistance, we presume he means by the right of private defence 
(for we can conceive of no other justification), but the Magistrate has 
overlooked the provisions of the first and second clauses of Section 99 
of the Penal Code, which do not allow of the exercise of that right when 
an act such as this is done by a public servant or under the direction of a 
public servant which the Sub-Inspectgp was 

We must therefore reverse the District Magistrate’s order of acquittal 
and direct that •the appeal bq restored to the file and heard and disposed 
of upon its merits. Ordered accordingly. 

[Reporter’s note See Reg v. Vyankatrav, 7 B. H. C. R. Crown 
oases 50.] 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, 
and Mr. Justice Shephard. 


In re Makki, Appellant in S. H. No. 11703. 

In re Raman, Appellant in 8. R. No. 13187.* 

[31st January, 1896.] 

Court Fees Act — Act VII of 1873, Schedule I — Appeal — Stamp leviable for costs 

When apart from, and independently of,^any other reliefs which an appellant 
seeks in an appeal from a decree, he seeks distinct relief on the ground that by 
[351] the decree under appeal the costs of the parties in the proceedings which 
terminated with the decree have not been properly assessed or apportioned, the 
value of such distinct relief should be reckoned as part of the subject-matter in 
dispute for the purposes of the first schedule of the Court Fees Act. 

[F.. 6 O.C. 135 (138); R., 14 Ind. Cas. 284 (285)=118 P.L.R. 1912=120 P.W.R. 1912.] 

Case referred for the decision of the High Court under Section 5 of 
Act VII of 1870 by H. W. Foster, Registrar of the High Court, Appellate 
Side, Madras. 

The case was stated as follows: — 

“ The question which has given rise to this reference is whether, 
under certain circumstances, costs awarded by the decree of a Court should 
not be regarded as part of the ‘ value of the subject-matter in dispute ’ 
for the purpose of calculating the fees payable under Schedule I of the 
Court Fees Act on a memorandum of appeal against the decree. 

There are two second appeals now pending admission in which the 
point has been directly raised. 

The first of these arises out of original suit No. 24 of 1889 on the file 
of the Subordinate Court of Calicut. In this case the plaintiff sued fifteen 
defendants to recover a paramba with mesne profits and damages amount- 
ing to Rs. 363, and he tendered Rs. 30 as compensation for improve- 
ments. The Subordinate Judge gave a decree against first defendant 
(who alone contested the suit) for surrender and for payment of Rs. 136 
as damages and mesne profits, but fixed the compensation for improve- 
ments at Rs. 140. The decree also directed the first defendant to pay 
the whole of the plaintiff’s costs. 

The first defendant appealed to the District Court (App. 1017 of 

1890), and took express objection to the order as to costs. The District 

Judge of South Malabar confirmed the decree except as to costs regard- 
ing which he ordered that each party should bear his own. 

Against this decree the plaintiff has presented a second appeal 
which, amongst other grounds, he contends that “ the District Judge 

having accepted the findings of the Subordinate Judge, that the first 

defendant was guilty of committing waste and of forging receipts should 
not have interfered with the Subordinate Judge’s order as to costs,” and 
that ‘‘ the plaintiff is under the circumstances at least entitled to pro- 
portionate costs.” 

The second case arises out c# appeal No. 338 of 1891 on the file of 

the Subordinate Court of North Malabar. In this appeal the [ 862 ] Sub- 
ordinate Judge, reversing the decree of the District Munsif, who dis- 

missed the suit with costs (orig inal suit No. 72 of 1891 on the file of 

♦Referred Case No. i of 1893. 
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District Munsiff of Cannanore), gave a decree for plaintiff as prayed for 
with costs throughout payable by first defendant The first defendant 
has now preferred a second appeal, of which one of the grounds is that 
under ilie peculiar circumstances of this case the Lower Appellate Court 
ought not to have decreed the payment of costs of this suit ” 

As a rule, costs decreed by a Lower Court are not computed as part of 
the subject-matter in dispute tor the purpose of assessing Court fees on an 
appeal, but when an appellant expressly questions the propriety of the 
order as to costs, when he treats the costs awarded as a matter separate 
and independent from the other reliefs given by the decree, and conterids 
that even if the rest of the decree is upheld, the order as to costs should 
be modified in his favour, it is the practice in this office to add the amount 
of the costs in respect of which there is a contention to the value of the 
other matter in respect of which the appeal is made for the purpose of 
arriving at the total value of the " subject-matter in dispute ” Each of 
the above two cases being of this nature the appellant has been called 
upon to pay Court fee on the amount of costs disputed 

Each urges that he is not liable to this payment on the general ground 
that costs form no part of the subject-matter m dispute. The authorites 
relied on for this contention are Doorga Doss Chowdhry v Ramanauth 
Ohowdhry (1), Nilmadhuh Doss v Binhumher Doss (2) and High Court 
Proceedings, dated 10th November 1875, No. 2739 

The first case cited Doorga Doss Chowdhry v. Ramanauth Chowdry 
(1) was an application to the Privy Council to admit an appeal without a 
certificate from the High Court. The substantive amount of the decree 
was below tlie minimum limit at which an appeal was allowed by the 
rules, but for the appellant it was argued that he was entitled to add the 
coats awarded against him by the decree, such addition would have 
brought the figure up to the minimum limit, but the Piivy Council held 
that “ the costs of a suit are no part of the Subject-matter in dispute, and 
cannot be used for the purpose ” for which the appellant sought to use 
them 

In the second case Ndmadhuh Doaa v. Bishufnbcr Doss ( 2 ) a similar 
opinion seems to be indicated, though the necessity for [ 353 ] deciding 
the point did not arise The third authority is a Proceeding of the 
High Court passed on a question referred by the Acting District Judge 
of South Canara as to whether " when the objection taken by the respond- 
ent under Section 348 (561) of the Code of Civil Procedure has reference 
only to so much of the Lower Court’s decree as disallows costs, any 
additional fee is payable under Section 16 of the Court Fees Act ” The 
Court, while pointing out that its answer was not authoritative, stated in 
reply the opinion that no additional fee was authorized m the case refer- 
red, and quoted the dictum in the Privy Council case above cited, that 
" costs are no part of the subject-matter m dispute.” 

This Proceeding seems exactly in point supposing the expression 
" subject-matter of tlio suit ” used in Section 16 of the Court Fees Act to 
be equivalent to ” subject-matter in dispute ” used in Schedule I of the 
Act. The plaintiff obtained a decree ns prayed for, but his costs were dis- 
allowed and he appealed against that part of the decree disallowing his 
costs by putting in a memorandum of objections. 

My reason^ for not accepting the decision as final, however, are first, 
that the Proceeding disclEums any authoritative force, and, secondly, that 

^^mTaT 262 . ( 2 ) 13 MIA 85=3 BLR P.C 27 
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the practice of the Registrar’s oftice has never been brought into confor- 
mity with the rule laid down. The Privy ('ouncil ruling cited in the 
Proceeding does not appear to be on all fours with the cases referred. 
In the case before the Privy Council it would appear that costs followed 
the result in the High Court, and consequently an appeal against the 
amount absolutely allowed by the decree involved an appeal against the 
order as to costs. In such cases, it is not the practice m the High Court 
to reckon in costs in computing the value of the subject-matter. If costs 
are in no cases to be regarded as part of the subject-matter in dis- 
pulbe, it would seem to follow that costs ought not to be permitted to be 
made a separate and independent subject of appeal. But if a separate 
ground of appeal on the subject of costs is permitted, then the apportion- 
ment of costs might be the only question raised in appeal, and then on 
the construction contended for an appeal might be filed free from Court 
fees. 

The point is of importance since it is of frequent occurrence, and as 
there is some doubt in the matter, T make this reference. 

The question for decision is as follows: — 

When apart from, and independently of, any other reliefs 
appellant seeks in an appeal from a decree, he seeks distinct 
relief on the ground that by tlie decrc'e under apjieal the costs of the 
parties in the proceedings which teiminaled with the decree have not been 
properly assessed or apportioned, should the value of such distinct relief 
be reckoned as part of ‘ the subject-matter in dispute ’ for the purposes 
of the first Schedule of the (yourt Fees Act, or should the said value be 
excluded from computation? 

Ryru Namhiar, for appellant in S. li. No 18187. 

Mr. Wedderbtirn, for the Oovenmient Pleader, contra. 

DECISION. 

The appellant has made the costs the subject-matter of dispute, and 
therefore a Court fee stamp is leviable. 


19 M. 354 =2 Weir 468. 

APPELLATE CRIMINAL. 

Before Mr. Justice Davies and Mr. Justice Boddam. 


Queen-Empress v. Vasudevayya.* [28rd July, 1896.] 

Cfiminal Procedure Code, Act X of 1882, Section 419 — ‘Presented* 

The Criminal Procedure Code, Section, 419, requires that a criminal appeal 
shall be delivered to the proper officer of the Court either by the appellant or 
his pleader. Where a petition of appeal was' not presented to the Court, but 
was deposited in a petition box kept for the convenience of parties within the 
Court precincts and intended for the deposit of papers for the Court : 

Held, that it had not been presented and was rightly returned for legal pre- 
sentation. 

Case reported for the orders of the High Court under Section 438 of 
the Code of Criminal Procedure by L. C. Miller, Acting District Magis- 
trate of South Canara. 

The case was stated as follows : — 

“ I have the honour to forward the petition of pleader M. R. Ry. 
Pangal Subba Row on behalf of Vasudevayya, accused in calendar case 

♦Criminal Revision Case No. 286 of 1896 . 

m 
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No 510 of 1895, on the file of the Statioiinry Sceoiid-elass Magistrate 
of Udipi, against the order of the Acting Head Assistanl Magistiate, 
rejecting the appeal against the finding and sentence of the Sub-Magis- 
trate, foi the ordei of the High Court 

[365] The petition of appeal was first placed in the petition box 
kept within the precincts of tlie Head Assistant Magistiate’s Couit within 
the prescribed time The Head As&iatant Magistrate returned the 
petition with the followung endorsement, dated 11th January 1896 — 

“ ' Criminal appeals must be personall} piesented oi by pleadci 
The appeal was again piesented in person, but on this occasion tlie 
Magistrate passed orders, dated 29th January that ' the appeal is out of 
time and is therefore rejected 

“ The High Court has held in the Criminal Revision Case 316 of 
1834 (1) and in Queen Empreaa v Arlappa (2), that the transmission of 
an appeal by poat was not a sufficient compliance with Section 419, Crimi- 
nal Procedure Code But in this case the appeal petition was placed in a 
receptacle kept for the convenience of parties within tin* Court precincts 
intended for the deposit of papers for the Court If this be considered 
duly presented and a sufficient compliance wuth the provisions of the sec- 
tion, I request that the appeal may be ordered to be taken on the file and 
heard on its merits 

Counsel did not appear 

ORDER 

As ruled by the learned Chief Justice m Qvren E)npics8 v Ailappa (2) 
the word ‘ presented ’ in Section 419 of (he Code of Criminal Proce- 
dure " evidently means that such petition shall be delivered to tiie proper 
officer of the Court either bv the appellant or his pleader 

It is clear that wliat t’lie law requires is tliat the petition of appeal 
be presented by one or other of those two persons, and not by any body 
else In or-der to secure this, it is necessary that the presentation be 
made in pei'son So that the same reason applies for not recognizing a 
petition found in a petition box as to one sent by post, namely, that it 
might have been deposited there by a third person who could not legally 
present it The Head Assistant Magistrate was, therefore, right in return- 
ing the petition of appeal in tins case for legal presentation, and when 
that presentation was made, the appeal being timc-bnired was rightly 
rejected 


19 M. 356=1 Weir 313. 

[356] APPELLATE CRIMINAl. 

Before Mr Justice Subramania Aijyar, Mr Justice Davica 
and Mr. Justice Benson 
Queen-Empress v Kaliyxm 
[4th June, 6th, 20th and 21bt July, 1896 ] 

Prtial Code — Act XLV of i860. Section 304 — Act done wif/i tiic knowledge that death 
would be a probable result 

Where the prisoner by gripping and squeezing the tesUcles of deceased 
reduced them to a pulpy condition thereby causing an injury which resulted 
in death dpe to the shock so inflicted on the nervous system 

1 

♦Referred Trial Case No 24 of 1896 

(i) Weir’s Criminal Rulings, 3rd edition, p. 1006 (2) 15 M 137 
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Held, PER Davies, J., that the death was an unforeseen result for which 
prisoner could not be held liable, and that she ought to be convicted under 
Section 303, Penal Code. 

Held, PER SuBRAMANiA AYYAR aiid Benson, JJ., that death was a probable 
consequence of the prisoner’s act, and that she was guilty under Section 304, 
Penal Code, of culpable homicide not amounting to murder. 

Case referred by T. Weir, Sessions Judge of Coimbatore, for confirma- 
tion of the sentence of death passed upon the prisoner in sessions case 
No. 44 of 1896 under Section 874, Criminal Procedure Code, and Appeal 
by, the prisoner against the Said sentence. 

Mr. Travers Drapes, for the prisoner. 

Mr. J. G. Smith, for the Acting Public Prosecutor in support of the 
conviction. 

On the 41 h June 1896 the case was sent back to the Sessions Judge 
by Davis and Benson, JJ., for the evidence of Dr. Lancaster to be taken, 
and on receipt of the said evidence called for and upon hearing the argu- 
ments of counsel, the Court delivered the following judgments 

The same counsel appeared as on the previous hearing. 

Davies, J. — Upon the further evidence given by the District Medical 
Officer, Dr. Lancaster, who was present at the post-mortem, we have no 
reason to doubt that tlie death of Kalan was due to the injuries done to 
his testicles, and not to disease or other cause. And the evidence, as well 
as the admissions of his wife, Kaliyani, the prisoner, make it clear that 
it was she who caused those injuries by squeezing the testicles with her 
hand. 

[357] But in convicting her of murder and sentencing her to death, 
the Sessions Judge has not sufficiently taken into consideration whether 
the woman could have been aware that her act would in all probability 
lead to a fatal result, and so intended it. 

The gripping and squeezing of the testicles is well known to be a 
very common form of assault in this country among the low'er classes of 
the people, but in a lengthened experience of twentv seven years as a 
Magistrate and Judge, I have never heard until now of a single case in 
which that particular form of assault, unattended by other violence, has 
proved fatal. And in the various works on Medical Jurisprudence that 1 
have consulted, I have been able to find only one reported case of tlie 
kind. How then can we rightly attribute to this woman a knowledge 
that by her act — one ^o frequently committed among people of her class 
without ill effects — she would cause death or even be likely to cause it? 
In my opinion, it is impossible to hold her responsible for so unforeseen 
a result, and I w'ould acquit her altogether of an\ charge of culpable 
homicide. 

The next question is wliether slio ought to be found guilty of caus- 
ing hurt or grievous hurt. The only kind of gnevous hurt that she might 
have intended to cause was emasculation, but that, like causing death is 
not shown to be at all a probable result of squeezing the testes merely by 
the hand, and therefore it cannot be taken that she contemplated it. 

The fact is that she and her husband were having a fight, in the 
course of wffiich she attacked him in the way stated. That has been her 
account from the beginning, and here again it seems to me the Sessions 
Judge has done her scant justice in not giving some weight to the provo- 
cation she undoubtedly received. Her husband was ill and was trouble- 
some in consequence. She tried to keep him quiet by pushing him down. 

♦The case of Moobrack in 1845 (vide page 479 of Chevers’ Medical Jurisprudence). 
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He bit the little finger of her right hand, and they fell together by a raggi 
stone where a knife lay Her husband seized this knife and made a dash 
at her throat with it She then proceeded to maul him in the way des- 
cribed while hel tore at her hair, and it wa& in this encounter that they 
were seen by the two eye witnesses and separated The rest of the wo- 
man's story 18 well corroborated by the eye-witnesses and the medical evi- 
dence The second witness, Aaron, admits that the [ 358 ] woman complain- 
ed to him that her thumb (it really was the little finger) had been bitten, 
and, though he professes to have seen no marks of the bite, the Hospital 
Assistant did find marks on her little finger which he says may have been 
caused by a bite The third witness, Karuppan, further states that the 
woman told him that her husband had cut her with a knife on the throat 
and that he saw a slight mark there which was bleeding — and the Hos- 
pital Assistant, who saw this mark also, says it may have been inflicted 
with a knife There was, in fact, a knife lying at the spot, which tlie 
prisoner at once pointed out as the knife that had been used Though 
the Hospital Assistant is of opinion that the wound on the neck was 
self-inflicted, because it was ‘ fine,’ his opinion is entitled to no weight in 
the face of tlie fact that the wound was seen in existence by the thud 
witness at tlie termination of the fight before there was time for con- 
ijoction, and after the fight the woman was kept under guard and had no 
opportunity to eause the wound without being detected So that 1 arn 
satisfied that the woman’s story is substantially true 

The only point remaining is whether in tlie circumstances she was 
justified in using the violence she did to her husband The effect of that 
violence, according to the evidence of JJr Lancostei, was miieli bruising 
of the glands and their reduction to a pulpy condition Considering that 
her husband was admittedly in an enfeebled condition and not fit to move 
about according to the prisonei’s own statement, that she appears to have 
commenced the assault, and that the injuries she received were tiifling 
and her husband was not strong enough to do her any serious harm, I 
consider that slie was not entitled to resort to the extreme measure she 
adopted to defend herself from liis feeble attacks — she being as descnbcd 
a woman of strong physique Whatevei provocation she received from 
her husband, she appears to have brought upon herself by a too hasty 
temper (I am taking lier own account, the only one vve have of the origin 
of the quairel) and that provocation w^as not really grave enough to excuse 
her in inflicting what must have been the most excruciating pain upon a 
man already suffering from severe sickness I would, therefore, find hei 
guilty of the offence of voluntarily causing hurt under Section 323 of the 
Penal Code and sentence her to six months’ iigorous imprisonment, to 
count fiom this date The maximum sentence foi the offence is one yeai 
and she has already been in jail for moie than four months 

[ 359 ] Benson, J — In this case a w^oman named Kahyani has been 
convicted of having murdered her husband, Kalan, and has been con- 
demned to death 

The facts of the case aie briefly as follows — 

Kalan w^as a pofetal lunner, and lived with his wife, the accused, on 
the Coffee Estate of Mr Beaver at Kollakoinbe The wufe w^oiked as a 
cooly on tlie^ estate On the 22nd of Eebruaiy last Kalan was seized 
with violent vomiting aftd purging which continued up to the 28th 
February. At 6 am on that day Aaron, the second witness, who lives 
W'lthin five or six yards of Kalan’a house, and who is both a school 
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master and writer on the estate, heard Kalan cry out “ Ey-Eyoh, she 
is biting my testicles,” and on running to Kalan’s hut, saw him lying at 
the entrance on his back. The accused was sitting on Kalan’s chest, hold- 
ing his throat with her right hand and twisting and pulling his testicles 
with her left hand. Her hair was weaving in Kalan’s face, and he was 
pulling it and crying out ” Ey — ^Eyoh ”! Aaron called on her three times 
to let go her hold of her husband’s testicles, but she would not. He then 
threatened to send in the Pariah, Karuppan, (third witness), who had 
come with him, and finally did send him to the d(K)r, whereupon she loosed 
her hold. Kalan then stood up, with difficulty, and reached the door, where 
he fell down with a cry of pain, pointing to his testicles and saying ” See, 
sir, she has bitten me,” This is the account given by Aaron. He looked 
at the testicles and noticed some bleeding. Substantially the same account 
of the occurrence is given by the cool\ , Karuppan (third witness) who ran 
to the spot at the same time with Aaron, but he denies that Kalan said his 
testicles were bitten. He says that the words used by Kalan were “ Sir, 
she had seized and twisted the testicles : they are paining and wounded : 
bring some wato that I may pour it on the w’oimd.” Aaron adds that he 
asked the accused what was the cause of the quarrel, and she replied : 
Look at my thumb: he has bitten me.” He looked at her thumb, but 
could not notice any mark of a bite on it, or any injuries on the woman.* 
Aaron then ordered Karuppan to keep watch over Kalan and his wife, and 
he himself went to call the roll on the estate. After he had gone, Karup- 
pan asked Kaliyani why she had acted in this way to her husband, who was 
already sick, and she replied ” Sir, he- came to cut me with a knife: it 
is true I twisted hiS testicles,” and she pointed to the front part of 
her throat where there was a slight slit, which was slightly [ 380 ] bleed- 
ing. She also show^ed a knife near the door with which she said 
that Kalan came to stab her. After roll-call Aaron told Mr. Beaver 
what had happened, and they then, at 8 a.m., went to Kalan’s hut. 
Mr. Beaver found him in a very weak state. Kalan told him that ” his 
wife had assaulted him grievously that morning — sitting on his chest and 
strangling him with one hand, and subsequently biting him on his testi- 
cles.” Mr. Beaver asked the accused, she had done so, and she said 
that she had pinched but not bitten them. Mr. Beaver asked Kalan the 
reason of the assault, and he said that, being very cold in the morning, he 
asked his wife to make a fire for him, whereupon she got in a great temper 
and assaulted him as above described. The accused did not say to Mr. 
Beaver that she had been assaulted by her husband, and made no com- 
plaint of ill-treatment by him, and, though present when Kalan told his 
story, made no objection to it except by denying that she took certain 
money. Mr. Beaver thought that Kalan was dying, and knowing that he 
had saved money, asked him if he wished him to take charge of it. Kalan 
said that he had Rs. 300 in two tins in the house. They Searched for it, 
but could not find it. Kalan then accused his wife for having made away 
with it, but she emphatically denied knowing anything about it. Kalan 
was then removed to the Post Office and died the same morning at 11-30 
o’clock. Karuppan was left in charge of the accused at Kalan’s hut. 
About noon she asked leave to go and case herself, and, on her return, 
she showed Karuppan two tins of rupees saying, ” This is the money 
we have earned: I have got it with me.” >The tins contained over 
Rs. 200, and were made over to the Magistrate who arrived soon afterwards. 
Kalan’s body was taken to Coonoor, and a post-mortem examination 
was made by the Hospital Assistant and Surgeon Lieutenant-Colonel 
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Lancaster, the District Medical Officer of the Nilgiris Only the formei was 
examined at the trial before the Sessions Court, but, after the case was 
referred to this Court, we desired the Sessions Judge to obtain the evi- 
dence of Dr Lancaster also. It shows that there was a wound on the 
front part of the scrotum, probably produced by a wrench or twist There 
were no marks of any teeth on the scrotum, hut the wound was covered 
with dried blood On opening the scrotum, the tebticles, or glands pro- 
per, were found to be “ very much bruised and reduced to a pulpy condi- 
tion." There was no apparent disease of the testicles Their conditior: 
was due not to disease but to injury, and Dr Lancastei- considered that 
a prolonged [3611 severe squeeze if the |(®iticles, even with the left hand 
of the accused, would have been sufficient to produce the appearances 
which he saw at the 'po»t-moTtem He considered that the injury to the 
testicles was the cause of Kalan’s death, and added that, even, it the 
man had been in sound health, the injury would have caused his death. 
The Hospital Assistant says that the testicles were " almost absolute 
pulp No solid parts remained," and was positive that shock from in- 
jury to the testicles was the sole cause of death 

Such 18 the evidence for the prosecution The accused called no 
witnesses for lier defence, but it is now necessary to examine her various 
statements Those made to the witnesses have been already noticed On 
the 20th February, just after Kalan’s death, she was examined by the 
Magistrate, and she then stated that Kalan was leaning against the wall 
and she hit him on the shoulder to make him he down. She adds, " He 
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bit the last finger of my right hand on account of anger. I pressed and 
seized his cheek, mouth, asking him to let off mv hand As soon as I 

seized his mouth he seized the hair of my head with his right hand, sat 

down pushed me down I had placed the knife now shown me on 
the raggi stone He took that knife and w’oimded me m the neck I felt, 
saying ' he cuts the neck ’ Nothing w’as got His testicles came in 
contact with my liand I pinched the testicle with my nail and pulled 
On the 25th ^larch she again made a statement to the Magistrate In 
it she said nothing about having hit her husband, but stated that he fell 
more than once in the fire, and that, on her picking him up a second time, 

he bit her little finger, and she then details the quarrel in much the same 

language as before Her statement at the trial was to the same effect 
As to the character of the offence committed by the accused, it must 
bo determined mainly by reference to her intention and the knowledge 
which slie had as to the probable effect of her violence The Sessions 
Judge has found her guilty of murder, being of opinion that " the horrible 
nature of the injury (having regard especially to the relationship of the par- 
ties), and the persistent force which must have been used, point clearly to 
an intention to cause death " He also thought that some weight should be 
given to the fact that Kalan, afeer having eaten of food prepared by the 
accused on the 22nd February, at once showed signs of having been 
poisoned, and to the fact that traces of arsenic were found in his stomach 
and [ 362 ] kidneys and liver after death Apparently the suggestion is 
that the accused intended to poison Kalan, and that it is therefore to be 
inferred that she intended to kill him when she grievously assaulted him 
On this point I think the Judge is m error The accused was not charge- 
ed with havtng given poigon to her husband, and had no opportunity of 
meeting the suggestion or of explaining the symptoms indicative of poison 
It may be that the deceased was taking some native medicine in which 
as is well known, arsenic often forms an ingredient No doubt Aaron says 
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that Kalan refused medical aid, and seemed to think that his wife was 
killing him, and it may be that enquiry would elicit sufficient grounds for 
charging Kaliyani with having attempted to poison him. But for the pur- 
pose of the present trial, I think the indications of poisoning should be put 
aside altogether, for the reasons already stated, and the intention and 
knowledge of the accused should be gathered from the other facts and 
probabilities of the case. 

I agree with the Sessions Judge in finding that the accused’s version 
of the affair, viz., that she acted in self-defence when her husband pushed 
her’ down and attempted to ^jut her throat with a knife, cannot for a 
moment be accepted. It is toSiie observed that she said nothing about 
the knife to Aaron when he questioned her as to the cause of the quarrel, 
but drew his attention to an alleged bite on her thumb, of which, however. 
Aaron could find no trace. It was not until after Aaron had gone away 
that she apparently saw a knife lying by the raggi stone, and then told 
Karuppan that the deceased had come to cut her with the knife, and point- 
ed to a slight bleeding scratch on the front of her throat. The nature of 
this injury is accurately stated in the certificate and evidence of the Hos- 
pital Assistant who examined the woman. In his certificate he describes 
it as consisting of ‘‘ six very fine linear scratches in front of the throat, 
inches long, but very superficial, and another linear scratch below it,” and 
he gives a diagram of the injury thus — 


In front of throat 


[368]. In his evidence the Hospital Assistant described them as 
” like thread marks,” and he saw no blood on them. I examined the knife 
in Court and found the edge smooth and incapable of inflicting such a 
wound, apart from the extreme improbability of an angry man being able 
to do so much, and no more, when armed with a knife and engaged in a 
deadly struggle with a woman. I have no doubt at all but that these 
scratches were inflicted with the human nail, rough and serrated as it would 
probably be in the case of persons of the accused’s rank in life. They may 
have been self-inflicted as the Hospital Assistant thought, or they may, 
as I think is more probable, have been inflicted by Kalan in struggling with 
the woman. It is to be observed that the accused said nothing about the 
knife when Mr. Beaver questioned her as to the cause of the quarrel 
Mr. Beaver understands Canarese, the language of the parties, well, and 
spoke to them in that language. He was the employes of the accused, and 
she would certainly have told him if she had any such justification for her 
assault. She not only made no such plea, but did not deny the version 
given in her presence by Kalan, viz., that when he asked her to make a 
fire she got in a great temper and assaulted him in the manner stated. 
Lastly, I observe that she makes no reference to the knife in the account 
of the occurrence given in her appeal memorandum. I Qonclude then 
that the allegation regarding the knife is wholly false. As to the minor 
injuries, she complains of having been bitten by the deceased, but Aaron 
did not see any injury on her. She made no complaint of injury to 
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Mr Beaver, and the Hospital Assistant describes the so-called bite as 
three small bruises on the little finger, ’ which he thinks might have been 
a bite, or might have been caused in the struggle The bruises, however, 
caused, were quite trifling injuries, and could tonn no justification for the 
grievous assault committed by her Theie is, apparently, no reason to 
doubt the truth of the statement made hy the deceased to Mr Beaver that 
when he asked the accused to light the fire for him she got into a great 
temper and assaulted him The reason for the assault no doubt seems 
hardly sufficient, but T think it piobable that she was angry with him 
for his intention of sending away his money to his village insteart of 
giving it to her He seems to have known that he was going to die, and 
he asked Aaron on the previous evening to send the money to his village 
by Post Office Order. The accused’s statements show^ that she claimed 
the money [364] jointly with her husband, and was only prepared to let 
his brother have a little of it as matter of grace Even on the morning of 
the assault, and before Kalan’s death, she had made away with the money, 
though protesting that she knew nothing about it Throughout her state- 
ments the money has occupied a most prominent place It may well have 
occurred to her that if her husband should die, she would be able to secure 
all the money, instead of allowing it to be sent away to Kalan’s village in 
Mysore However that may be, it is certain that in the quarrel wath Kalan 
she resorted to a form of attack not veiy uncommon among women of her 
class, and did so with such force and persistence that she reduced the man’s 
testicles to pulp and killed him by the shock thus given to the nervous 
system If she was then thinking of the money, and intended to kill the 
man or know' that death w'ould most probably result from the act, she 
would be undoubtedly guilty of murder It was, however, suggested 
that this form of attack is so common and so rarely fatal that she 
could have had no such intention or knowledge and ought to be found 
gmlty only of having voluntarily caused hurt Norman Chevers, however, 
says that this form of assault is “ extremely liable to prove fatal ” (Medical 
Jurisprudence, p 470, Ed. of 1870), and Surgeon-Lieutenant-Colonel 
Lancaster says that the injuries would have proved fatal even " if the man 
had been in sound health ” I think, too, that gieat weight must be given 
to the fact that the man was then in an extremely weak condition, having 
been vomiting and pinging continuously for six days All this was w^ell 
known to the accused He was so weak, as she herself says, that he fell 
several times that morning when trying to move about before the assault 
When the woman seized his testicles she must have done so because she 
knew that they were a vulnerable part wdiere she could cause him the 
maximum of pain, and when she continued to squeeze and pull and twist 
them, notwithstanding his cries, and notwithstanding the interference of 
Aaron and Karuppan, it seems difficult to say that she did not intend to 
cause hiB death or know that she waa likely to do so Looking, however, 
to the Ignorance of w^omen of her class, and to their indifference to 
physical pain, 1 am disposed to give her the benefit of the doubt, and to 
acquit her on the graver charge of murder She may, perhaps, not have 
intended to kill her husband, or have known that death would most 
probably result fiom her assault. She must, however, in [368] my 
opinion, have known that death would be a probable, if not the most 
probable f result of her act. She was therefore, in my judgment, guilty, at 
the least, of culpable homicide not amounting to murder I would* alter 
the conviction accordingly, and, looking to all the facts of the case, I 
would sentence her to sevem years’ rigorous imprisonment. 



18 ^ 

July21 

Appel- 

late 

Crimi- 

nal. 

If M. 
156-1 
W«ir 
313 . • 



1896 

July 21 

Appel- 

late 

Ckimi- 

NAL. 

1* M. 
3S«=1 
Wrir 
313. 


19 Mad. 366 INDIAN DECISIONS, NEW SERIES 

In consequence of the difference of opinion between their -Lordships 
the Honourable Mr. Justice Davies and thte Honourable Mr. Justice 
Benson, the case was referred to a Third Judge, the Honourable Mr. 
Justice Subramania Ayyar, as provided by Sections 378 and 429 of the 
Criminal Procedure Code. 

Mr. Travers Drapes^ for the prisoners. 

The acting Public Prosecutor (Mr. N. Subramaniam), for the Crown. 

JUDGMENT. 

Subramania Ayyar, J. — The facts of the ca^e have been so fully 
referred to by my learned colleagues that it is unnecessary for me to 
repeat them. It is indisputably established that Kalan died in conse- 
quence of the injuries inflicted upon him by his wife, the accused, on the 
28th February last As to the charge of murder as well as the question 
whether the accused intended to cause Kalan ’s death, my learned 
colleagues are agreed that the finding should be in her favour. Though 
my mind is not quite free from doubt on the point, yet I assume that the 
unanimous conclusion arrived at by my colleagues is binding upon me. 
Even if it were otherwise, considering that the circumstances which 
chiefly create the doubt in my mind, viz., the fact that the violent vomit- 
ing and purging from which the deceased suffered for several days com- 
menced shortly after he took the food given to him by the accused oh 
the 22nd February, his belief that he was poisoned and lastly the discovery 
of traces of arsenic in his stomach, kidney and liver, were in the course 
of the preliminary enquiry and the trial not directly brought forward by 
the prosecution, as they ought to have been, so as to give the accused 
a full and proper opportunity of meeting them, I feel I cannot but, parti- 
cularly at this very late stage of the case, leave those circumstances 
entirely out of my consideration. The chief question is what offence 
then did the accused's act amount to? In determining this question 
it is necessary to bear in mind the nature and extent of the injuries, 
together wdth the circumstances in which they were inflicted, and the 
knowledge to be attributed to the accused with [ 366 ] reference to the 
consequences likely to flow from such injuries, according to general ex- 
perience. Now^ at the time the deceased was attacked by the accused he 
was, she well knew, in an extremely weak state of health, since he had 
been suffering from violent vomiting and purging continuously from the 
22nd up to date of the offence. The evidence Shows that he was scarcely 
able to move about. In this very enfeebled condition he was found on 
the morning of the day of his death stretched on the ground, with the 
accused, a w^oman of strong physique, sitting on his chest, pressing his 
throat with one hand and twisting his testicles with the other. The wit- 
nesses, Aaron and Karuppan, who came to the spot in consequence of 
the cries of the deceased, asked her to desist, but she would not and 
did not stop the twisting until Karuppan went in for the purpose of pre- 
venting further injury. That the pulling and w’renching by the accused 
must have been attended with considerable force and persisted in for a 
comparatively long time is manifest from the almost absolutely pulpy 
condition in which the medical witnesses found the parts injured. In 
acting so as to produce such an extraordinary result, can it be reason- 
ably said that the aecused did not know she was likely to cause the 
death ctf her husband? The argument on her behalli is that similar 
assaults are frequent in this country, but yet they rarely, if at all, prove 
fatal, and therefore a knowledge that death will probably result from such 
injuries ought not to be attributed to the accused. I am unable to accede 
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to this argument, for it ib impoBsible to deny, as pointed out by Dr ,1896 
Chevers in hiB work on Medical Jurisprudence, that this form of assault is July 21. 

extremely liable to prove fatal That such aBBaults have resulted in death 

is shown by the cases referred to in the work above cited and by otherb ApP£L- 
which have come to my notice One specific recent instance which I have late 
been able to trace ib Criminal Appeal No. 391 of 1898, and curiously enough Crimi^ 
it came from the very district in which the present case happened There NAt. 

the body of the deceased bore marks of violence on the thioat and the 

scrotum, l^hlch latter was swollen to the size of a cocoanut The is 
Hospital Assistant, ^^ho conducted the pofit-tnortem examination, thought 
that the immediate caube of death was sli angulation but he added that 
the swelling in the scrotum should have resulted from squeezing, which 
was enough to have caused death independently of any othei violence 
The first accused lu the case who, the evidence showed, must have had 
a [367] sh aie in the infliction of the injury as convicted of murder bv 
fhe Sessions Judge On appeal, the learned Chief Justice and Shepbaid, 

J , upheld the couMition, observing that the medical evidence showed 
that the man, in all piohability, died of injury lo the seioturn T should 
also not omit to remark that the knowledge that injuries like those in 
question are highly dangerous to life is not confined to medical men, 
since the same is shaied widelv by other people as well T doubt whethei 
any person ('f ordinarv sense and understanding, even among the lowei 
orders in this country, is really ignorant that violent hlow's oi kicks 
administered on the parts in question might and would probabK result 
in death 

Tn these circumstances, it seems to me unsAfe to hold that a person 
who so effectually destroys the delicate parts of a man’s body, as the 
accused did heie, d(-es nothing more than w^hat in hiw' would amount to 

hurt There ma\ be eases m which the Courts would be hound to say 

that a jierson who inflicts such injury should be taken to have known 
that death would be the most probable consequence. Tn such cases the 

act may amount to murder Here I certain! \ think that the accused 

should be held to have known that death would at all events be a Probable, 
if not the moat probable, consequence, and T have, therefore, no hesitation 
in agreeing with Benson, J , that she should he found guilty of culpable 
homicide not amounting to murder 

Next, as to the question of sentence. Here also I am unable to take 
a lenient view’ of the case against tli^ accused. No doubt her story that 
she was acting in self-defence was put forward from the vei^ commence- 
ment. But the different versions given by her from time to time as to 
what is said to have taken place are, in some very material respects, 
contradictory. The most important of her allegations, viz , that the 
deceased attacked her with a knife and hurt her, I totally disbelieve, and 
I think that the supei-ficial scratches found on her throat and said to have 
been caused b\ the knife were, probably, as surmised by Benson, J , 
produced bv the deceased’s nails in the course of the struggle The pro- 
babk^ explanation for the slight wound on one of her fingers is perhaps 
similar. And considering the extremely poor condition in which the 
deceased was on the 28th iii consequence' of his prolonged and exhausting 
illness, it is difficult to suppose he could have then done anything so as to 
produce on hcR mind the aj^) prehension that he was about to do serious 
harm td her person. What, in truth, [868] displeased and prompted her 
to attack the deceased appears to have been the direc^tion given by him 
on the 27th to one of the wttnesses in the case to send aw'ay to his (the 
deceased’s) brother the cash m the Itnuse amounting to over Rs. 200. 

961 ^ 



It Mad. 366 tS’DIAN OEOrStONS, KKW RRnittS tVoL 

1896 This direction the accused seems to have much resented and the fact that, 
Tuly 21 attacked him, slie had without his knowledge taken possession 

’ of the money and secreted it, suggests that her brutal treatment of the 

Appel- altogether really due to any grave provocatjon given by him 

LATE* attack. In these circiiinstances, any punishment less 

CriMI- proposed by Benson, J., would, in my opinion, be inadequate. 

The result is the c(mvietion of the accused must be, and is hereby, 
altered into one under Section B04, Indian Penal Code, and the accused 
IS sentenced to rigoi-ous imprisonment for seven years. 
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SrMOK AND. OTHERS {Plaintiffs) v. Hakim Mahomed Sheriff 
(Defendant).'^' [lOth August, 1896.] 

Promissory note — Contemporaneous collateral agreenrent consistent ivith the terms 
of the promissory note—^'mt properly brought under Chapter XXXIX, Civil 
Procedure Code. ^ 

The plaintiffs advanced money to defendant for the supply of certain goods 
On defendant’s failure to supply the goods, plaintiffs pressed for repayment 
and a promissory note payable on demand for the amount due was executed, 
at the same time an agreement was entered into by defendant to hejuidate the 
amount due on the promissory note by fortnightly consignments, the first 
consignment to be made within fourteen days of the date of the promissory 
note. On defendant’s failure to send the consignments as promised a .suit was 
brought under Chapter XXXIX, Civil Procedure Code : 

Held, that the suit was rightly filed under Chapter XXXIX that the agree- 
ment to liquidate the amount due by fortnightly consignments was a collateral 
undertaking consistent with the existence of the note containing an absolute 
promise to pay, that such collateral agreement was no answer to the suit on 
the promis.s<.>ry note and that the plaintiff was entitled to a decree 

[869] Suit under Chnpter XXXTX, Civil Pmeedure Code*, for Rg. 
7,881-8-7 being principal and interest due on a promissory note, dated 
2nd May 1896, payable on demand and executed bv the defendant. 
Demand was made on lOtli May 1896. The plaint was‘ filed on 6th July 
1896 On 24th July 1896 ^the defendant moved on a petition for leave 
to defend under Section 588, Civil Procoilure Code, supposed by an affida- 
vit to the following effect T admit the promissory note of the 22nd May 
that, when f executed the same, I gave an undertaking 
in writing to the plaintiffs in pursuance of an agreement come to with 
** the latter at the time through their attorneys Messrs. Wilson & King, 

^ whereby I agreed to ship fortnightly through the plaintiffs free consign- 
ments of not less than Rs 2,000 in value each until the note should be 
liquidated, the first of such consignments to be made at the expiration 
of f^hrteen days, from the date of the promissory note. 

^ I further admit that, owing to untoward circumstances over which 
1 had no control, I was not in a position to make a shipment as par 
terms of the foregokg written undertaking on the date mentioned 
therein; but say that on the 30th May last I sent two respectable per- 
0. Ghulam Muhammad^ Sahib, a merchant and Inayat Hussain 
Salnb Manager, Registration Department, De puty Collector's Office, 

♦ Civil Suit No. II7 of 1896, 
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“ to treat with the fourth plaintiff in view to substitute a now agreement 
more favourable to me in the place of thal mentioned in the previous 
paragraph, the terms of the new agreement being that a sum of Rs 
1,000 was to be paid down at once and monthh payment of Rs 500 to 
be made on the 1st July, Ist August and Ist September 1896, and 
thereaftei payments of Rs l.fXK) monthh to be made on the Ist day 
of every calendar month commencing from Ist October next This 
arrangement was to cover the plaint pronussorj note and all anticipated 
shortfalls, and the fourth plaintiff, as 1 am informed and believe th* 
same to be true, accepted the pro[)Osed terms on hehalf ot his firm and 
received Rs 1,000 then paid into his liands h) the afoiesaid persons 
on mv behalf and laithfiilly pr(>nMHed to give me through them a letter 
embodying the foregoing terms, together with a receipt foi the sum ol 
Rs 1,000 then paid into bis hands on the Moiidav tfdlowmg 

Rut in hreacli ol the fmegouig agi cement, the plnmtitfs’ tiim failed 
to send me the ])]oimsed letter cmbod\nig the new tenns, hut sent 
instead a receipt foi- Rs 1,000 on aeeoiml of le-rhaft foi Rs 1 ,.'160- 1 1-10, 
of which T had no previous notice 

[370] ■ I charge the plaintiffs have acted in bad faith I am advist-il 
that this is a good ease toi me to enter m\ defenee on meiits ” Jn 
ief)ly theieto the toiiith phimtiff filed an atlidavit denving the alleged snb- 
btiuted agieement .ind fidmitting the reeeipt of Rs ROtMl paid on behalf 
of the detendant, but alleging that it was })aid b> a Muliammadan w.thoiit 
any instructions as to the account against wdiich it was to be placed 
and that conRe(iuentl> the plaintiff bad - a])piopriate(l it Inwards another 
redraft nvIucIj was due and had Ireiai ptesculed U) the didendunt more 
than once for payment 

Ml’ Ityan, tor defendant (petitioner) 

Ml Norinn, foi plaintiffs 

The Court icfused leave to defend 

Mr. liijaji, for the detendant, moved on Hie 27th July 1896 tor an 
order precluding the plamliflfs tiom proceeding with this suit under 
Chapter XXXIX, Civil Procedure Code, on nn ntfidavit bworn by defendant 
as follows — “ T admit the plaint ])ioiiiias<jiy note of the 2nd Mav 1890, 
but say " that, when I executed the same, I gave an undertaking in wilting 
" to the plaintiff in puisuaiice of an agieiunenl come bo with the latter, 
" h 1 the time ihiougli then attorneys Messis Wilson Si King, wheieby I 
" agreed to ship foitnighth througli the* jilaintiFfs free e^msignments of 
" not less than Rs 2,(K)() in value (*acli until Ihi^ note should he liquidated 
“ — the first ol such consignments to be made at tlie oxfiirafion (J louiteen 
'* days from blie date of the jiromisaoiy note 

“ The jiroiiiJSHory note was a paii oiilv of the agieement entered into 
“ between me and the^ plaintiffs and iiiv obligation under the said pio- 
missory note is modified by the agreement in writing referred to in 
“ paragraph 1 

Mr Ryan, for defendant There was a WTitten agreement at the 
time of the proriiissor\ note that UKxlified tlie liability under the so-called 
note and made it not a promissory note under the Negotiable Jnstru- 
ments Act. To see what the agreement was, w^e must look at the whole 
eoatroct and construe both documents together. The agreement made at 
the time of the^ote shows how the note was to be liquidated, -by 

consignments and in no other way. 

[By Court — What if you made no consignments.] 


1896 

Aug 10 


Origi- 

nal 

Civil. 


1RM.3M 



19 Mad. 371 


INDIAN DECISIONS, NEW SBEIB8 


(Vot 

1896 Mr. Ryan. — ^Then the money would be due. But looking at the 

Aug. 10. whole agreement the liability to pay money is conditional on the failure 

to consign. In that view, the note is not unconditional. You cannot 

Origi- paste a piece of paper over one part of an agreement. 

NAL ^ourt. — Suppose you fail to consign for five years, what 

Civil. plaintiffs’ position; can he sue?] 

Mr. Ryayi. — Yes, hut not on the note; this is not a promissory note. 

19M. 3€S, never was a promissory note. Negotiable Instruments Act XXVIII of 
1881, Section 4. There is here a contract to deliver goods in lieu of pay 
ing money, in other words a sale. 

[By Court — Then ho could only sue for damages for breach.] 

Air. Hyan — Cn failure to deliver. He has a right of action on the 
roeinent. 

[Bv Court — W'as this promissory note delivered as an escrow?] 

Wwllijan. — No. There was an immediate liability controlled by the 
ntemporaneous agreement. He cited. Bowrrhank v. Monteiro (1) and 
xrr V. Stephens (2). 

Mr Norton, for plaintiff. The contemporaneous agreement is collate- 
I to the promissory note. Tliere is only an agreement not to sue on the 
>te if consignments were made. The not-e can be sued on by itself. 

JUDGMENT. 

The plaintiffs advanced a sum of money to the defendant on his pro- 
ising to f^upply certain goods. He, however, having failed to do bo, the 
ftint»ffs instructed their solicitors, Messrs. Wilson & King, to take steps 
r the recovery of the amount advanced. When the defendant learnt 
is, lie requested the solicitors, through his vakil Mr. Ambrose, that 
ey should defer taking legal proceedings. Tliereupon Messrs. Wilson 
King addressed to Mr. Ambrose, on the 2nd May 1896, Exhibit I which 
as follows : — 

" With reference to my conversation with you this morning regarding 
Messrs. Carl. Simon’s claim against Ohouse Sheriff Sahib and Co. I am 
instructed to inform you that they are prepared to stay proceedings on 
your clients giving them an on-demand promissory note for the amount 
duo up to date, viz , Rs. 7,189-9-11, phis Rs. 21, costs already incurred 
by them, such promissory note to carry interest at 9 per cent., and on 
your client undertaking to ship fortnightly through our clients, free 
consignments of not less than Rs. 2,000 in value each, until the note is 
liquidated. The first of such consignments to be made at the expiration 
of fourteen days from the date. If those terms are agreeable to your 
client, please send us a promissory note in the terms above mentioned 
signed by [372] your client and a letter also signed by your client under- 
taking to make the above shipments. The above offer is open until 
3 p.M. to-day and is made without prejudice to our clients’ strict legal 
rights.” This offer was accepted by the defendant, who executed 
xhibit A and forwarded with it Exhibit II which runs thus* — 

” With reference to the promissory note (Exhibit A) executed by 
us this day in your favour for Rs. 7,210-9-11, w'e undertake to ship 
fortnightly through you free consignments of not less than Rs. 2,000 
in value each, unitl the promissory note is liquidated, the first of such 
consignments to bo made within fourteen Rays from this date.’ Admit- 
>dly, the defendant did not send any consignment as /he promised to do. 

(i) 4 Taunt, 844 , ( 2 ) 0 B. & C. 75 ?. 
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The present suit for the leeoveiy oi tlie iniiouiiL due under Exliibit 
A was instituted under Chapter 39 of the Civil Procedure Code. The deieiid- 
axit applies for leave to defend on the ground that if Exhibit A and 
Exhibit II me taken together, it will be seen that tlie loimer was not a 
mere promissory note and the suit would not lie under tlie chapter quoted 

Of course })aities to what pui ports to be a mere piomissory note 
may, contempoianeousJ\ wath its t'xocutiun and dcliveiy, enter into 
another agreement witli reference to such insiiument The tenns of that 
agreement may, on the one hand, be so inconsistent with tlie terms* of 
the document, purporting to be a promissory note, as to lenclei it deal 
that the parties never intended to invest what seems a promissoi} note 
with the attribules of an instrument leally of that descnption On the 
other hand, the terms of the agreement may go to show that it was not 
intended that the document which on the tact of it is a promissoiw note, 
should not opeiatc as such In the tormci class of cases, the two agree- 
ments must be constiued to be parts of but one contract, not severable by 
the Court for the purpose of giving to one of the two pails, an effect, that it 
would have had, if such part alone foimed the whole contract In the 
latter class of cases the agreements arc tiented as distinct contiacla 
c^apuble of standing side by side 

The contention on behalf ot the ddendant seemed t(j be that the 
piesent case fell under the first class oi cases Now if, as m Haitley \. 
WiJkwdon (1), the unconditional promise to pay contained m Exhibit A 
w'cre qualified into a conditional one by Exhibit 11 the [373 J formei 
instiuinent cannot of course be held to be a promissuiy note MnmleBtly, 
how'ever, no such qualification is found to exist m Exhibit fl. Again if, 
as m Leeds \ Lancashire (2), the effect of Exhibit IT w^eic to render 
the amount mentioned in Exiiibii A a sum not certain that also would be 
fatal to the view that the lattei document is valid as a pioimssoiy note. 
But it cannot be pretended that Exhibit II affects in any wa\ the ceTtai7ity 
of the amount payable undiT Exhibit A Yet again, if the provisions to 
be found in Exhibit II had been inserted in the same jiapcr, as Exhibit 
A and as a part ol the con ti act to pin the amount theicin mentioned, 
then the instrument would of cour.se have had to be declared to bo one 
containing inoic than wluit a proper piomisson note should contain, 
and tlierefoie not a negotiable instiumunt (compare Knhwoud v Smith 
(3) ) For, in the case just supjiosed, the circumstance that all the pro- 
visions were thus linked together in one and the same document would by 
itself lead, almost irrcsistably to the conclusion tliat the intention w^as to 
make the promise to pay the moncN and the agi cement lo send the free 
consignments, terms of the same indivisible contract. Here, how^ever, 
the two agreements are evidenced by separate documents, and the fact 
that the parties thought it neccssnn to make the undertaking set forth in 
Exhibit II, quite distinct from the promise to pay money, contained m 
Exhibit A, i.s pregnant against the suggestion that the parties meant to 
qualify the negotiable character of the latter instrument That the requisi- 
tion that flee consignments should be sent by the defendant emanated, 
not from him, but from the plaintiffs, is stiongly iii favour of the view 
that, so fai us the latter weie concerned, (he airangement about these 
consignmtnts Aais merely a supplemental pnjvi.sion made foi seeming n 
speedy realization of the debt due to them, and by no means intended to 
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1896 derogate in au^ way from their right, as payees under the promissory note, 
Aug. 10. demand unconditional payment of the sum due. As to the defendant’s 

intention, the circumstance that, until the present contention was put 

Ojugi- forward about three weeks ago, he had spoken of Exiiibit A as a promissory 
NAL ^ote and acted upon the footing that it was such, cannot but lead to the 
Civil, inference that he also intended it to be a valid promissory note. 

Such being my opinion of tlie transaction with reference to the cir- 

19 M. 368 . cumstances in which the Imo documents came into existence, is [374] 
there anything in the provisions contained in Exhibit II, which compels 
me, in spite of the obvious intention of the parties as explained above, to 
decide that Exhibit A is not in reality a promissory note. The learned 
counsel for the deiendant seemed to argue that, reading the documents, 
in question, together, it must be held tfiat the plaintiffs agreed not to 
enforce pa\iuent of the amount ol tlu* note until the defendant had had 
time to send free e'onsiguments sutlicient to discliarge the debt. 1 have 
no doubt that the plaintiffs meant to wait and would have waited if the 
defendant was at all inclined to keep his engagement to forward such 
consignments. But I should hesitate to say that tliey entered into a 
legally binding arrangement not to claim pa\ment befoie the expiry of 
the period during which th(‘ consignments were to he sent. 1 tliink it 
would be seareeh rea.sonable to hold that the palintiffs entered into such *a 
contract with the defenITant, sinipl\ because the\ were preyiared to afford 
him facilities for his repaying the money due to them, in the manner con- 
templated by Exhibit 11. But suppose that the plaintiffs legally bound 
themselves to wait, as suggested on behalf of the defendant, it is difficult to 
see how' that renders Exhibit A the less a promissory note. The reasoning 
on which the decision of the House of Lords in Salmon v. Webb and Frank- 
lin (1) rests, is clearly in favour of the view that an agreement by the payee 
not to enforce payment of the debt due under a promissory note, for a 
limited tirru* does not, in any way, trench upon the negotiable character of 
the instrument. In that case, it was found that the payees of a promissory 
note payhale on demand, liad entered into a contract with the maker of 
the nok^ and with ceitain otlier parties wlio, like the maker himself, had 
an interest in the inone\ , lent under the note, that no suit should be 
brought thereon till, the young(*8t of the persons, so interested had an-ived 
at a cerain age. Nevertliless, the payees sued on the note during the life- 
time of the specified individual and before he had attained the age fixed. 
The agi*eement referred to was pleaded by the maker as a defence to the 
claim. Baron Parke in stating the opinion of the majority of the Judges, 
who were consulted on the occasion, expressed himself thus: “ My 
“ brother Erie thinks that upon the facts stated in the plea, the defendant 
“ did not intend to deliver the note so as to make himself liable until 
** the happening of one of the contingencies there specified. [378] The 
‘‘ other Judges think that the meaning of tlie phrase ‘contemporaneously 
“ with and at the same time ’ is merely that the agreement alleged in 
“ the plea was made at the same time with the promissory note, not tlmi 
“ it was part and parcel of the same instiument and to be treated and con- 
“ stniecl as if it was written on the same paper. We consider it, Bierefore, 
“ to be a collateral undertaking, perfectly consistent with the existence of a 
“ note containing an absolute promise to pay; and sncli a collateral agree- 
“ ment is no answer to the declaration; because it is an agreement not to 
“ sue for a limited time only and a covenant not to sue for a limited time 

(i) 3 H. L. Cases, 510. 
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IB no answer to an action " The House of Lords agreed with the view 
taken by the majont}/ of the Judges aa expounded by the learned Baron, 
and held that the plea set up by the maker was bad in substance 

I am, therefoie, of opinion that the giound o-f detenee urged by the 
defendant is unsustainable, and I refuse to grant leave to defend The 
applicahon is dismissed with costs There will be a decree for the plaintiffs 
as prayed 

Wileon (& King — Attorneys for plaintiffs 
Ramanuja Chariar — Attorney for defendant 
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APPELLATE CRIMINAL 
Before Sit Arthur J II i'olhna, Ki , Chief Justice, 
and Mr Justice Ben sou 


Qi KKN- l^jMPiihss r ViiiASAMi * |26tli, *271h and Mist March and 

did August, 1896 ] 

I! itneji\ — C otnmiUcd for trial for offence under Scition jgj, Binol Code i rumnol 
Procedure Code, Sections 2W2, 42H, 477, 526 A — lucowpcfe/it e of luror — Nei^ 
trial — A fpluatwn for transfer • 

On Ihc trial of certain prisoners on .1 rhaigc of dacoit) a witness ga\e falst 
CMtlencc and was committed under Section 477, C niiiinal Proccdiiie Code, foi 
trial on a charge under Section 193, Penal Code After such commit lal it was 
discovered that one of the jurors empapncllcd in the dacoity case was deaf and 
partly blind, and thereupon under Section 2H2, Criminal I’mcedun Codr tin 
case was tried de no 7 c l*efore a competent jnrv 

1376] The trial of the charge under Section 193, Penal Code, Nsas hxed iui 
the No\ ember sessums, hut 011 the I7lh Octoher 189s un prisoner’s application 
the trial was adjourned to 2ud December 1895 On 20lb Novemhei the 
prisoner’s vakil put in a jietition, alleging that be had n'ir)\cJ the High Lonrl 
fur a transfer of the case On this petition coming on for disposal, ihi 
linsoner’s \akil mo\rd orally for an adjournment undei Section 526- A, Criminal 
Procedure Code, which w'as refused On the 30lh November the jinsonci s 
\akil |)ul in a petition iii which he piaycd for an adjournment undci Section 
526-A Phis petition was lefuscd and the Inal began on 2nd Deicnibei and 
judgment was written and iironounced on 5th Dccenibci In the meantniu 
ajiplicatioii had been made to the High Court for a transfer and that petition 
was disposed of on jlh Ikcemt»ei gi anting the liaiisfer jirayed, (he High 
C ourt apparently being not aware that the Inal was at that time jiroceednig 
before the .Sessions Court On 5lh December after the trial in the Sessions 
Couil was concluded and before judgment was deluered, a fresh [leliiion w^as 
jiresciUcd for an adjournment on the ground that a telegram had been leceivcd 
from the High C^oiirl transferring the case, hut the Sessions Judge refused Pi 
act iijMin It in the alisence of orders from the High Court and delneicd ludg- 
ment com icting the prisoner During the trial before the Sessions ( onil the 
prisoner applied for an adjournment on the ground that two witnesses tor the 
defence were absent, one being loo ill to attend, the other not having been 
served with the summons, but the Scssmns Judge considering the application 
was made merely for juirposes of delay and to defeat the ends of justice and 
that their evidence would not be material, refused to adjourn for their evidence 
to be recorded 

Held, first that the fact that the Inal for dacoity had to be commenced de 
noz'o did not exonerate the finsonur fiOm the obligation to speak the truth 
imposed by Section 14 of the Indian Qaths Act X of 1H73 in the first trial, 
which becAine abortive owing to the iiiconipelency of one of the jurors, . 

Secondly, that Section 526 A, Criminal Procedure Code, is imperative, but 
that the object of Sections 344 and 526 when read together is mcrelj to give a 

♦ Criminal Appeal No, 704 of 1895 
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parly reasonable time to move the High Court and obtain its orders and that 
ill the present case there was suibcient time for such application to have been 
made, if due diligence had been observed. 

Thirdly, that the order for transfer made on 4th December, which, in fact, 
did not reach the Judge till after judgment was pronounced did not vitiate the 
proceedings ; and that the Sessions Judge was not wrong in refusing to 
adjourn the case on the strength of a telegram said to have been received by 
prisoner’s vakil stating that the High Court has ordered a transfer. 

Fourthly, that the Sessions Judge ought not to have refused to adjourn the 
, case in order to obtain the evidence of the two absent witnesses that their 
evidence was material and must be recorded and certified to the High Court 
under Section 428, Oiminal Procedure Code. 

[F.. 13 Cr. LJ 746=17 Ind, Cas. 58=1 PM. 1913 Cr. =254 P.L.R. 1912=42 P.W.R. 
1912 Cr. 6 C.W.N. 717 (719) :R. 31 C 715 r720)=8 C.W.N 910; D.. 29 C. 211 
=6CW.N. 251.1 

Appr\l aganst conviction and sentence passed on prisoner by F. H. 
Hamnett, Sessions Judge of Kistna, in sessions case No 35 of 1895. 

The facts of this case appear sufficiently for the purposes of this 
report in the judgment of the High Court. 

i 3n]8riramulu Saatri, for accused. 

'he Public Prosecutor (Mr. Powell), for the C'rown. 

ORDER. 

The accused, (1. Vtrasami, is a police constable. During the trial of 
a dacoitv case, Sessions Case No. 26 of 1895 of Kistna, he was examined 
as a witness and made statements which the Sessions Judge considered 
to be false. The Sessions Judge, therefore, immediateK aftei* the evi- 
dence was given, committed the accused for trial before his own Court 
under Section 477, Criminal Procedure Code. The trial oi sessions case 
No. 26 then proceeded, and after the Judge had summed up to the jury, 
but before they gave their verdict, a juror stated that he was deaf and 
tartly blind. The Judge then cliose a new jur> , and commenced the 
rial of the dacoits de novo under Section 282, ('riminal Pnx'edure Code, 
ind the} were eventually convicted. The present accused was afterwards 
Hed in due course and convicted of an offence punishable under Section 
[93, Indian Penal (V)de and was sentenced to two vears’ rigorous 
mprisonment. 

Against this conviction he now appeal, both on the merits, and on 
several preliminary grounds. 

The first ground is that, as the trial of sessions (mse No. 26 had to 
)c commenced de novo, it must be regarded as null and void for all 
[)urpo8e8, and any statement made therein by a witness, canot be the 
iubject of offence under Sections 191 or 193* Indian Penal Code. We 
5annot admit this contention. The accused was legally affirmed, and 
vas bound under Section 14 of the Indian Oaths Act X of 1873 to speak 
he truth. The Sessions Judge was a Court, and had jurisdiction to try 
ihe case in the course of which the accused gave the evidence that is said 
o be false. The fact that one of the jurors was afterwards found to be 
leaf, and, therefore, incapable of doing his duty as a juror, necessitated 
he examination of the witnesses de novo before a competent jury. This 
vas in fairness to the person^. then accused, but it did not and could not, in 
my degree, diminish the obligation which lay on the present accused, as 
L witness in the case, to speak the truth. C'an it be cont.ended that if, 
)wing to the death of a juror during the trial, the witnesses had to be 
ixamined de novo, their prior statements, if false, could not be made the 
subject of a prosecution for giving false evidence? Again, if, in the cases 
inder consideration, a witness, having been duly examined, should die in 
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the interval between his examination and the retrial necessitated b) the 
death [378] or incapacity of a juror, can it be contended that his evidence 
could not be used in the retrial under Section B3 of the Indiiin Evidence 
Act*'^ We apprehend that these questions must be aiisweied in tlie negative 
It follows, y>e tlnnk, that there was nothing in the retrial of sessions ca^e 
No 26 to absolve tlie present accused from the obligation under which he 
lay to speak the truth when examined as a witness in the first tiial 

The next prelimmaiy objection is that wdien the accused made an 
application under Section 526- A, Criminal Procedure Code, on the 30th 
November 1895 for the adjournment of the case in older that an applica- 
tion might be made to the High Court to transfer it, the Sessions Judge 
illegally lefused an\ adjournment though he was absolutely bound by 
law to grant an adjournment In support ot this viev\ , attention is diaw n 
to the words of tlie section and to I he decision of the Calcutta High Court 
in Queen-EmpresH v (iayitn Promnjio CJhosal (1) Under this section, 
which was added to the law by Act TIT of 1884, the complainant or the 
accused has the right, before the commencement oi the heaiing, to notify 
to the Court his intention to make an application to the High Coint for 
transfer of the case, and, if he does so, the section got's on to provide 
the ('rant shall exercise the [loweis ol postponement ni adjournment 
^iven by Section 344 m such a manner as will afford a leasonable time for 
tlie application being made and an older being obtained tlieieon before 
the accused is called on foi Ins defence ” These words the Calcutta 
High Court held to be obligatoiy, and, in the case before it, it held that 
the Magistrate’s lefusal to grant the adjouniment asked foi w.is illegal, 
and it consequently set aside all the proceedings wdiich followed that illegal 
refusal We are asked to follow that decision, and to set a sale tlie piesent 
tiial in consequence of the Sessions Judge’s refusal to grant the adjourn- 
ment asked foi on the BOth Novenibei The trial ol tlie ease u as fixed foi 
the 2nd December, and if the application of the BOtb Novenibei was 
the first application made under Section 526- A, we think that the Sessions 
Judge would have been bound to liave granted an adjournment, since 
it would not have been possible to ha\o made an application to the High 
Court and obtained its ordei, in the inLeival between the BOth November 
and the 2nd December [379] We find, however, that on the 20th November 
the accused |>ut iii a petition stating that he had applied to the High 
Court for a tianafer of the case, and a verbal application was then made 
for an adjournnient of the trial on that account, but was refused on 
the ground that the case had ahead} been adjouniod, on the accused’s 
application, from the November Sessions to the December Sessions, and 
that a further adjournment was unnoeessaiv The contention that is 
pressed upon us b\ the accused’s vakil is that the Sessions Judge had 
no discretion m the matter, and that the words of the section " shall 
exercise the powers of postponement " simply mean " shall postpone ” 
and rendered some postponement, were it onl}' for a day absolutely 
necessary, in order to compl} with the provisions of the section, and this, 
whether, w'hen the application w^as made, there was, or was not, time 
enough, before the trial, to make the application to the High Court 
and obtain its orders We cannot admit this interpretation of the section, 
nor do we tliink that the ruling of the Calcutta High Court can be 
taken as necessarily sancfHoning such an interpi-etation No doubt the 
words “ shall exercise,” Ac , are obligatory, but the obligation is not, 

(i) IS C. 455 
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1896 necessarily and under all civcuiiistanees, to grant n postponement, but 

Aug. '6, party a n'nsonable lime for obtaining the orders of the 

High Court. The post})onement is no part of the essence of the obligation. 

Appel- itself a postponement might be either useless, if it were for too short 
late ® time, or superfluous, if there was suflieient time without any postpone- 
Crimi- nient. The essence of the obligation is that the party should have a 
NAL. reasonable time to move the High Court and obtain its orders. If he 

has such reasonable time when the application is made, there is no obliga- 

19 M. tion to grant any further time. We tliink tliat this is idear not only from 
375 ib: 6 a cornmonsense n])pn'ciation of the object wliieli the Legislature had in 
' ^LJ. view, but also from a consideraiion of the language of the section and 
w2r reterence to Secdion 344. This section gives the Court power to post- 

690 . pone a trial, with certain formalities, if, for certain reasons, “ it becomes 
necessarx or advisable * to do sn Tims the necessity, ^>r at least the 
advi8ai)ility , of giant ing a postponement, is, under Srction 344, a condi- 
tion precedent to the (‘Xistence of the power (>f ])ostponement When, 
therefort' Section o'Jfi-A saxs that, under certain cireumstanees, the Court 
shall exorcise the powiu's of postpomaiu'iit given b\ Section 344, it carries 
with it tlu‘ limitation (*ontained m that [ 380 ] section to cases in whicli 
it IS necessaiy , or at least adxisahle, to grant tlio postponement, in order 
to attain the ohieci which Section 526-A has in mow , viz.y to obtain thb 
orders of tin* High Court on the application for transfca* In the Calcutta 
case the ap])!ication for transfer was made on the lOt.h November, and the 
case WHS heard, and judgment givcai on the 21st idem Evidently in that 
case the interval was iiisufticunit to novo the High Court and obtain its 
firders, and the Magistrate, in refusing the adjournment, ni'glected the 
essential obligation laid on him by the. se<5tion. In the pri'sent case, ii 
the application of the BOth XoveinluT were the first application, w’e should 
lu Id tiini 1h(* Sessions Judge was legally hound to have granted an adjouiTi- 
merit, inasmuch as the interval between that date and the 2nd December 
(the date fixed for the trial) was insnfificieni to admit of an application 
to the Higli Court, But as a fact, the application for po^tjionement und(‘r 
Section /)26-A was first made on tlie 20th November, and the intei*val 
betw'een that and the 2nd December was, in (Uir opinion, a time reasonably 
sufticiont for tlie ac^ensed, with due diligence, to have moved tlie High 
Court for a transfer, and to have obtained its orders thereon. The Ses- 
sions Judge was, therefore, justified in refusing an adjournment on the 
application of the 20th November, and nothing occurred subsequent!} 
to render it necessary for him to grant on the BOth the application which 
he refused on the 20th, for we must liold that the accused’s act in making 
his first application to the High Court with an insufticient affidavit wa.s 
want of diligence on his part. The result is that, under the circumstances, 
the refusal of the Sessions Judge to grant an adjournment was not illegal, 
and the second preliminary objection fails. 

A third preliminary objection is that the Sessions Judge, having, 
before he pronounced judgment, learned that the High Court liad trans- 
ferred the case, ought to have adjourned the case, instead of pronouncing 
judgment. This objection is untenable The trial began on the 2na 
December, and the judgment was written and pronounced on the 5th 
December. The order of the High Court was made on the 4th Decembei 
in ighoranee, apparently, that the trial had commenced two da\s pre- 
viously, but the order did not reach the Sessions Judge until after the judg- 
ment was pronounced. We cannot say that he w'as wrong in refusing to 
adjourn the case, at so late a stage, on the strength of a [ 881 ] telegram 
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bald to have been received by the aceubed » vukil to the effect that the 
High Court liad paBHed im oidoi to truuBft'r the case 

The fourth preliimuary dbjectioii is that the Sebbioiie Judge ought 
not to have refused to adjourn the case m order to obtain the evidence of 
two absent witnesses One of theac witnesses was proved to be too ill to 
travel, and the other was not seiwed with a summons The Sessions 
Judge held that the witnesses were “ peisons of ver^ ordinary status, 
whose evidence would in no case cany iniich weight,” and added " The 
accused wishes to call them to speak to the same tacts as other witnesses 
of just as much respectability whom I have disciedited 1 lule tluiL the 
witnessi'b are not material witnes^'CS ” For this reason, -and becaust^ he 
tliought that the apidication was made ” 1o delay the case and defeat the 
ends of justice,” the Sessions Judge icdused the adjouinrnenl We eannot 
agree with the Schsanib Judge that the witiiesHCh. \veri‘ imt inatenal wit- 
nesses Fioni I he accused’s statement <>u the drd Jleceintiei 1895 it 
ajipcius that one ol the. VMtiu'sses, Suhharay adu, was to pro\e that Ajipi 
Kculdi took food with him at Prattipadu on the mght ol the 5th June, and 
tile other witnebS, Kotayya, was to piove that lie was Ajipi l(i‘ddi at 
tlie police station and at the seaich ol Pielianna s house on that day II 
those statements are tiue, the whole case ag.iiiist the aeeused must tail, 
•for the whole (juestion at issue, is whethei Appi Kt'ddi wais, or was not, 
taken to Piattipadu on the 5th June Tlie matters as to which tlie wit- 
nesses weie to speak weie, bheieloie, tlie ver\ matteis on which the guilt 
or innoeenee oi the accused depended, and w(‘rc ohviousl\ matenal It 
wwH not open to the Sessions Judge to decide on the eiedit to lie altached 
to then evidence hefoii' he had an oppoitnmt} of healing it The Si‘smons 
Judge, tlieiefore, I'xceeded tin* diseaelion given to him 1)\ Section 21(h 
Cnniinal Ihocedure Code, and il is obvious that Ibe accused has lieen 
prejudiced in his defence b\ the S<‘ssions Judgt‘’s refusal to obtain the 
evidence of these witnesses We do not, howeM'i, think it necessan on 
thib account to set the trial aside, hut we n'SolM' under Section 428 
t<7 direct the Sessions Judge to now take the evidence of tla^se two wit- 
nesses and ceititv (he same to this Couit We also lesohe to diieet the 
Sessions Judge to take the cMdeiiee of (he station-luiuse officer of Pratti- 
padii as he, of all otlieis, must be in a position to sa\ with cert amt} 
wdiethei Appi Ueddi was oi was not kept m his station on the 5tli June, 
as [382 ] alleged by the accused Tlie lact iTiaf tins witness was absent 
from the distiicl is no sulficieut leasoii for neglecting to obtain Ins evi- 
dence As a public servant he might have been departinentally requiied 
to return to the juMbdietion of tlie Court, oi a eunnnission undei Section 
503, Criminal Piocedure Code, might have been issued for his examina- 
tion 

Tt IS not deal whetliei the evidence expected of the police wiiter (d 
Kakiman referred to in jiaiagiaph 10 of the judgment is lelevanl Tf the 
Judge finds that d is so, his evidence should also lie taken The evidence 
now' called for ina\ lie taken hv the Judgi* linnself. or if there is sufiieient. 
reason, on commission under Section 503 

Tt must be ceiiified to this Couit within thiee weeks from this date 

This case coming on toi rdieaiing this dav after the leceipt of the 
fresh evidence called for in the order of tins Court, dated the 31st March 
1896, tlie (''oiw’t dell VIM cd Jlie following 

JUDGMENT 

The fuithei evidence now recoided nuikeb it ueilain that the finding of 
fkr. wi«o«. — Judge that Appi Ueddi was nevei taken to Pi^attipadu is 
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correct. It follows tiist the three stateujeiits specified in the charge are 
false and that the appellant was rightly convicted. We agree with the 
Sessions Judge that a police ofiicer who gives false evidence in a dacoity 
case deserves exenipiar\ punishment. We confirm the corrviction and 
sentence and dismiss the appeal. 

Ordered according!} . 


19 M. 382=6 M.L.J. 88. 

APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr, Justice Davies. 


Naiun.xppa and anuthek {Defendants Nos. 2 and 3), Appellants 
r. SAMACHMtLi’ (Plaintiff), Uespondent.* | lt5th and 
17th January, 1896.] 

Sait to set aside a sale effected by a mortgagee prior to transfer of Property Act — 

Act IV of 1882, Sections 2, 99. 

In a suit brought to set aside a sale effected by a mortgagee prior to the date 
when Act IV of 1882 (Transfer of Property Act) came into force; , 

[383] Held, that the Transfer of Property Act (Sections 2, 99) has no 
retrospective effect, so as to invalidate an order for sale which constituted a 
legal relation between the defendants passed before that \ct came into force. 

IR.. 30 M. 302 (3()6)=17 M 1..J 325.) 

Second appeal against the decree of 1j. MiKire, District Judge of 
Heliary, in appeal suit No. 104 of 1898, reversing the decree of K. Murti- 
razu, District Muusif of Peiiukonda, in original suit No. 643 of 1892. 

The facts of tliis case were as follows: — Defendant No. 2 had against 
the first detendant a money decree in originttl suit No. 456 of 1881, and a 
mortgage deed, dated 6th October 1875, Exhibit T. In execution of that 
money decree, defendant No. 2 gut the mortgaged land attached and 
sold subject to the mortgage (Exhibit 1) and he liaving liimself bought 
them by permission of the C'ourt obtained delivery and subsequently tran- 
sferred some of the lands to tlR* defendants Nos. B and 4. The plaintiff, 
in execution of a money decree obtained against defendant No. I in original 
suit No. 456 of 1881, but the attacliment was removed by the Court 
upon claims preferred by defendants Nos. 2, 3 and 4. 

Tbe plaintiff lias brought this suit to set aside the Court’s order 
releasing the lands from attachment in original suit No. 464 of 1881 and 
to justify his own attachment of the lands in execution of the decree in 
that suit. 

The District Munsif held with reference to Section 2 of the Transfer 
of Property Act that the sale by defendant No. 1 to defendant No. 2 was 
effectual as against the plaintiff and dismissed the suit with costs. 

On appeal the District Judge reversed this decree and gave judgment 
for the plaintiff with c(.sts relying on Durgayya v. Ananthn (1). 

Defendants Nos. 2 and 3 appealed. 

Mr. Parthasaradhi Ayyangar and Narasmihachariar, for appellants. 

Seshaehariar, for respondent. • 

♦Second Appeal No. 112 of 1895. 

(I) 14 M. 74. 
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JUDGMENT 

Sufficient attention Ims not been paid to the dates in this case Be- 
fore the 1st of July 1882 ^^hen the Tiansfer of Propert\ Act came into 
force the appellants had obtained their deciee, dated 20t.h November 1881, 
they had got the pioperty [ 384 ] attached on the Otb March 1882, and in 
the inoi;jth of April bad (ibtained ordeis for sale 

This being so, we are oP fjpimon that a legal relation was constituted 
between the appellants .ind their judgment -debtcji before the Act came in- 
to force and that out of this relation arose a light to have the order for 
sale carried out They aie entitled to sell under the older whereas if 
Section 99 of the Transfer ot Plopelt^ Act is applicable the\ cimse to be 
so entitled when the Act came into lone 

We are therefoui of opinion that the plaintiff is not entitled to rely on 
Section 99, and we aie suppoi ted in this \iew h\ (be decision in Dm cad; a 
Nath S'tnnyal v Chfinrlin Kishoic \fun)ihi (1) 

The deciee of the Distiicl Judge must be lexersed and that of the 
Distiict ^Nfunsif K'storc'd with co'^ts in this and in the T.ower Xppellnte 
Court 


19 M. 384. 

APPELLATE CIVIL 

Before S\r Arthur J H CoUuis^ Kt , ('fnrf Justice, 
and Ml JusfU'c Ben sou 


Kt^xhi Ciiwni Namriar {Plaintiff), AppeUants v KrxKAVX 
Nambiar \M) others (Defendants), RenpondeniB * 

1 5th Septembei, 1895 and 6th Januai> and 17th July, 1896 

Suit to redeem Kanom — Malabar eompcnsation for Traciath Improiemenis AJ — 
Art I of 1877 (A/arfror) Section 3 

The sum to be allowed for tenants’ coinpensalion foi iiniiroN enu nib under 
Act I of 1887 (Madras) is lo be calculated in proportion lo the exUnt to 
which the estate has been [)crinaneiitly improved The nn()ro\ ement for which 
compensation is payable as defined in Section jt of the Act is nol the tree 
Itself, but the work of planting, protecting and maintaining it The calculation 
must not be based on the future pioducc of the tiec 

(i) 12 C 436 ♦Second '\ppeal No 1742 of 1H94 

t Section 3 is as follows — 

(1) For tlic purposes of this Act the term 'Improvement’ means any work 
which adds lo the value of the holding which is suitable to the holding and consislcnl 
wUh the i>urposc foi which it was let 

(2) Until the contrary is •ihovvn, the foi low ii%g, shall be presumed to be improve 
ments within the meaning of this Act -- 

[385] (fl) the erection of dwelling houses, buildings appurtenant thereto and farm 
i:in1 dings , 

(fe) the construcliun of tanks, wells, channels, dams and olbei woiks for iIk 
sto’-age or supply of water for agricultural or domestic purposes . 

(r) the preparation of land for irrigation, 
t d) the conversion of one crop into two crop land, 

(e) the drainage, reclamation from rivers or other wateis, or protection from 
floods, or from erosion or other damage by water, of land used for agriciiltiiral 
purposes, or w^aslc land which is cultiirablc, 

(/) the reclamation, clea^nce, enclosure 01 permanent improvement of land for 
agricultural puriioses 

(g) the renewal or reconstruction of any of the foregoing works or alterations 
therein or additions thereto, 
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1«W . , [8®®] , Second appeal a^niii^t the decree of A. Thompson, District 

July 17. North Malabar, in appeal suit No. 465 of 1893, modifying the 

decree of A. Aniinsim^i A war, District ^lunsif of Panur, in original suit 

Appel- 

LATE facts of this case are as follow: — 

Civil Plaintiff sues tlie defendants to recover possession of 8 items of 

* parambas with the improvements in them held by the defendants 1 and 2 

19M. 3S4. ® registered kanom and kuikanom marupat, dated 30th Magaram 

1055 (11 February 1880) granted to him by the latter on payment of 
the kanom and the value of the improvements, and for payment of Its. 15 
as rent in arrears and future rent at Ks. 100 a year and cc .ts. 

He alleges the plaint parambas are his jenm proper! v, defendants 3 
to 9 are tenants of dehaidants I and 2 in possession of the parambas. 

Defendants 1 and 2 admit plaintiffs ’s title to the kanom kuikanom 
marupat of 1055 (1880) and the holding of the parambas under the 
marupat. They answer that tlu* plaintiff’s claim for paxment of the 
rent sued for is piematnre, his claim for payment of future rent at 
Hs. 100 a xoar is irregular, and cannot be allowed, they have made 
improvements in the parambas f»f considerable value, thev have no 
objection to snnender the parambas to plaintiff on receiving the kanom 
and the value of their improvements, and tbe\ are not liable for bis costs 
in the suit. 

Defendants 5, 8 and 0 state they are in )>ossession of the parambas 
items 3, 4, 2, 6 and 7 as tenants of second defendant, the\ [386J h ave 
effected improvements in them of considerabU* value, and they should be 
paid the value of their improvements before (‘vieti(m 

Sixth defendant states he is not in possession of an\ of the plaint 
parambas, and be is not a necessary party to the suit 
The remaining defendants do not appear. 

The point for decision in the suit is* “ To what compensation are 
the tenant-defendants entitled for their improvements in the parambas?*' 
The District jMunsif after referring the matter to a Commissioner for 
report for the puipose of fixing tlie value of the defendant-tenants* im- 
provements and with regard to the compensation awarded for the trees 
(the only matter now* in dispute) gave judgment as follows: — 

The average annual produce of the bearing cocoanut trees, with the 
exception of one tree in the ])aiainba item No I, max not exceed 25 or 30 
nuts. The one good tree may x ield alKiut 50 nuts a year. It is an aged 
tree, considering the ages of the beai*ing trees, T think three years’ pur- 
chase xx’oiild he ample compensation for such trees. I alloxv lls. 2 for each 
of the first mentioned trees and lls. 3 for the one good tree. The arecanut 
trees in the parambas infepcctod are not young ones. The bearing aieea 
trees cannot be paid for at more than 3 annas each. Kacli of the cocoa- 
nut trees which are just bearing must be paid for at least one rupee each. 
The costs of planting and cultivating a cocoanut tree up to a bearing age 
cannot be less than one rupee. One of the jack trees in the paramba item 
No. 1 shown as Jenmi’s property should be included in the tenant’s pro- 
perty. They should be paid its value Rs. 2 There is only one aged jack 
tree found in the paramba item No. 1. The admitted marupat Exhibit A 
shows the jenmis had two jack trees in the paramba. Possibly the 

(h) the planting, protection or maintenance of iruit trees, timber- trees and 
ether useful trees and plants; 

(i) the protection or maintenance of such trees, the same having grown spore 
laneously during the tenancy. 

« 


^4 



VI.] 


Kl’N’HI ClfANIM’ XAMniAn V KrNKAV X^MDTAU 


19 Mad. 388 


remaining one was lost or cut and removed subsequent to the date of +he 
marupat. The average annual cooonnut produce of the paramba item 
No 2 may be about 2,000 nuts First defendant tlie paramba will 

yield about 2,500 nuts a year But I think his estimate is one made- by 
an out-going and interested tenant and is tori liigh The Comrnissionei 
has omitted to include in this accfuint a young and bearing jack tree wortl 
lis. 1-8-f) — the property of first and second defendants in the paramba. 
item No 2 

The parambas items 3 and 4 are situated on the slope of a hill Their 
soil is vei-y dry The fi uit trees, Ai- , do not seem in thrive [387] in them 
Of the bearing cocoaiiut tiees shown m the rommissioncr’s account eight 
are uselesb. and \m11 bear no fruit at all Then head portions have 
become very thin-, and they have only a few leaves on them The tenant 
cam bo paid no value for them The remaining bearing cocoaiiut trees 
ma^ bear 5 or 10 nuts a \eai The jack trees .ne stunted in gro\Adh 
They aie unfit to be used as timhei The\ eannnt also \ield plenty of 
fruit The heariiig ciH'oanut trees and jack trees m the parambas items 
3 and 4 cannot be jiaid for at the rat(‘ ol more than one i upee eacli The 
hearing cocoaiiut tiees in the parambas items 6 and 7 seem to be good 
and should he paid foi Ks 3 and lis 2 as thou* least value instead of 
Ks 2 and lis 1-4-0 each given hv the Coniinissionei in his account; and 
he decreed that on the payment of the amount of the kanom and com- 
pensation jiwaided to each tenant the kanom should be redeemed 

On ajipeal the Distnct Judge disallowed the compensation awarded 
tor the IwT) jatk trees and confirmed tlu^ decree in other respects 
fii/rii Namhinr, for appellant 

Nataijantui Namhiai jind Knnnnn Nanihiar, tm i (‘Sj)ondent No 1 
The Court (CoMiivs, C J and Paiikkii. J ) made the following 

ORDER 

The Courts below’ have apparently calculated the value of the tiees 
upon the capitalized value of their net produce for the estimated peiiod ot 
the lite of the trees This pniicijile was (Sham/unni .\fr/inn v J'rrrn/)ji>an 
Pillat (1) ) held to be erroneous A copy of the decision in that appeal — 
which was tiom South Malabar— w ill be forward to the Dmtiict Judge 
and hifl attention will also he eaUed to the decision in l’a//a Tnnihurnfii 
\ Parvati (2) 

As several of tjie trees for which compensation is asked arc veiy old 
(leos, it would seem that they must have been planted and in bearing con- 
dition long before the present tenane> whieh only dales fiom 1880 This 
being so, the question will arise whethei the tenant is entitled to anv 
conipcnsation for improvementb at all, except perhajis fur the protection 
of the trees under Section 3, Clause (h), of Madras Act I of 1887 These 
trees, wdnch were already fi uit-hcaimg, must have been included in his 
lease and the rent fixed aecordinglv, and it ma\ be that the jenmi has 
already paid compensation to fclie piedecessor in the tenancy 

[388] With thebe remarks we will ask for n revised finding upon 
the issue in the case 

The finding is to be submitted within six weeks from the date of the 
receipt of this ordei, and seven days wull be allowed for filing objections 
after the finding has been pasted up in this Court 

In compliance W'lth the above order, the District Judge submitted the 
following 
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FINDING. 

This suit has been remanded by the High CcMirt for a revised finding 
to be returned as to the value of improvements to be awai*ded to the 
defendants in respect of the trees stanaing on the plaint parambas. 

I am referred t^) two rulings of the High Court as to the principle 
to be followed in awarding compensation for improvements, viz,, the 
ruling in Shangunni Menon v. Veerappan Pillai (1) ancl that in Valiaiham 
hurgtti v. Parvati (2). 

In their remand order in the present suit the High Court observe : 
“ As several of the trees for which compensation is asked are very old 
trees, it would seem that they must have been planted and in bearing 
condition long before the present tenancy which only dates from 1880. 
This being so, the question will arise whether the tenant is entitled to 
any compensation for improvements at all, except perhaps for the protec- 
tion of the trees under Section 3, Clause (fc), of Madras Act of 1887 * * 
* * and it may he that the jenmi has already paid compensation to 
the predecessor in the tenancy.'* 

Exhibit A, the marupat sued on, clearly shows that the value of 
improvements has not been paid by the jenmi and that the tenants are 
entitled to get it on surrendering the land. Exhibit A enumerates tha 
trees and fixtures belonging to the jenmi at the time of its execution and 
expressly stipulates that the tenants are to be paid the value of all the 
improvements which they were in possesnion of then and which they might 
make subsequently. 

P^xhibit A shows that the first and second defendants were in posses- 
sion of the property before the date of its execution. There is a recital by 
the first defendant in a statement put in by him and plaintiff jointly that 
the w'ell in paramba No. 4 w’as dug by first defendant in 1847. Exhibit B, 
which is a revenue account, shows that paramba No. 1 w^as assessed in 
first defendant’s name in 1868. 

[389] It is clear, therefore, that the first defendant was cormected 
with tlie property some sixty }ear8 ago and it can be gathered from 
Exhibit A that all the trees, except those specified as belonging to the 
jenmi, were planted either by him or by his immediate predecessor and 
that compensation for them has not been paid by the jenmi. 

It remains to be considered what compensation is due to the tenants 
for the trees. I take it that' they are entitled to receive compensation in 
proportion to the extent to w'hich the estate has been permanently im- 
proved and that this is represented by the market value of the trees at the 
time of the surrender. The original outlay incurred may be taken to 
have been recouped by long enjoyment of the produce. 

It seems to me that the Munsif has givei^ the correct market value 
of the trees as they stood at the time of valuation. He has taken their 
age and fruit-bearing capacities into account and his estimate seems by no 
means too high. 

I find that the market value of the trees Has been correctly fixed by 
the Munsif and that the tenants are entitled to get the amount awarded 
by him. 

On this second appeal coming on for hearing on return to the order 
of this Court. 

Byru Nambiar, for appellant. 
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Narayanan Namhiar and Kannan Nambiar, for respondents 

The Court (Collins, C J , and Parker, J ) made the following 

ORDER 

We must accept the District Judge’s finding that no improvements 
have yet been paid for and therefore that the tenant is entitled to be 
compensated for all improvements that have been made 

The District Judge is right in stating that the tenants is entitled to 
compensation in proportion to the extent to which the estate has been 19M.3S4 
permanently improved; but when he goes on to say that * this is repre- 
sented by the market value of the trees at the time of the surrender,’ 
he is clearly in error. The ‘ improvement ’ for 'ivhich compensation is 
payable as defined in Section 3 of Madras Acff I of 1087 is not the 
tree itself, but the ' worlx ’ of planting, protecting, and maintaining the 
tree — vide Clause (h) Any calculation based on the future produce of the 
tree must assume that the tenant is entitled to be compensated for the loss 
of the use of the land; but to this he is obviously not entitled, [SW] since 
he can have no equity for the enjoyment of the land beyond the period of 
his lease. 

The difficulty arises from the use of the expression ’ market value ’ in 
the title of the Act The market value of a fruit tree, apart from the soil 
in *which it grows, w^oiild he almost nil, but the ' improvement ’ to be 
paid for is the * work ’ of planting and nurturing the tree, and not the tree 
itself — which is the result of the work 

The compensation payable under Section 6 is the amount by which 
the value of the holding has been increased by the ' w’ork ’ and in ascer- 
taining this the condition of the ‘ work ’ and the probable duration of its 
effects should be considered; but it should be borne in mind that it is 
the ' work ’ as defined in Section 3, which is to be paid for, and not the 
result of the woik 

With these remarks we must ask the present Acting District Judge 
to return a revised finding upon the issue. 

Further evidence may, if necessary, be taken. 

The finding is to be submitted wiihin six weeks fixim the date of the 
receipt of this order, and seven days will be allowed for filing objections 
after the finding has been posted up in this Court 

In compliance with the above order, the District Judge submitted the 
following 

FINDING. 

This appeal has been remanded to ascertain the value of improve- 
ments calculated on the cost of planting and protecting the trees, consti- 
tuting the ‘ work ’ to be paid for, 

The issue was* "To W'hat compensation are the tenant-defendants 
entitled for their improvements?” 

The only dispute is as to the value of trees — cocoanuts, jacks, pepper- 
vines and areoa-nuts. The District Munsif allowed Rs 3 for one good 
ooooanut tree, and Rs. 2 for the bearing cocoanut trees, As 3 each for the 
areca-nuts, Re. 1 for cocoanut trees just bearing, and Re, 1 to Rs 2 for 
jack-trees. My predecessor, Mr A Thompson, considered the District 
Munsif ’s valuation to be reasonable. ' 

The plaintiff (appellant) has examined three witnesses and the res 
pondents three "witnesses They agree in stating that an acre of ground 
OW raise ajU its tnain crop about fifty or sixty oocoatiut trees, and also 
fifty areca-nut trees, four jack trees and about fifty pepper vines. 

Plaintiff’s first witness gives the cost of raising trees on an acre 
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till they bear fruit at Rs. 35, The second witness fixes it at Rs. 25 
[ 891 ] or Rs. 80 and the third witness at Rs. 30. From their position 

^ey evidently speak from a jenmVs point of view and under-estimate the 

Affex.- cost of the necessary work. 

LAT£ For the respondents » first defendant gives the cost for cocoanuts at 

Civil, Rg, 5 a tree or about Rs. 800 per acre. The second witness, a mappila, 

— — gives the cost at Rs. 8 or 4 per cocoanut tree. 

18 M; 384. They seem inclined to over-estimate the cost. The third witness is 

M. Gopala Menon, a pleader of this Court, who gives a more reasonable 

estimate, corresponding very nearly with that given by the District Munsif. 

Seeing that the work consists of raising walls, digging pits, watering 
for a year or two, manuring and watching for a period of at least twelve 
years for cocoanut trees, I find that the District Munsif '<b estimate for 
improvement's is reasonable. 

I, therefore, agree with the former appeal decree of this Court on the 
finding in questiim. 

On the rotum of the above finding, the Court (Collins, C. J., and 
Benson, J.) delivered the following 

JUDGMENT. 

We accept the finding of the District Judge as to the amount of com- 
pensation to be paid. His order as to costs is correct. * 

We extend the time for redemption to three months from this date. 
With this modification we confirm the decree of the District Judge. 

The appellant must bear the respondent's costs in this appeal. 


If M. 381. 

APPELLATE CIVIL. 

Before Mr. Justice Sithramania Ayyar. 


Chinnatambi Oounden {Defendanf No. 1), Appellant v. 

Chinnana Oounden (Plaintiff), Respondent,^ 

[27th April and 8 th July, 1896.] 

Contract — Continuitiq breach — Limitation — Civil Procedure Code, Sections 588 (28) 
586. 

T, who was the uncle of the first defendant and the father of the second 
defendant, agreed with C to sell certain land to him for consideration received 
and to cause the land, then standing in the name of a third party, to be regis- 
tered in 1382] C*s name. It was further agreed that if T failed to convey and 
cause the change of the revenue registry, T should return the purchase money. 
C was put in possession, but in 1890 the second defendant conveyed the land to 
one M. who ejected C. 

Held, that the right of appeal conferred by Section 588, Civil Procedure Code, 
is not controlled by Section 5^, that the breach did not occur prior to 
November 1890, and that the suit was not barred. 

Appeal against the order of W. J. Tate, District Judge of Salem, in 
ai^peal suit No. 94 of 1895, reversing the decree of V. Malhari Rau, Dis- 
trict Munsif of Salem, in original suit No. 791 of 1898 and remanding the 
suit for trial. 

This is a suit for refund of Rs. 238, being the purchase money with 
interest under a contract for sale of certain lands entered into about tbn 
or eleven years before date of plaint. 

The plaintiff's case was that the lands inithe plaint schedule belonged 
to the second defendant’s father, Tanda Gounden, who received fitotti 

♦Appeal against order No. 21 of 1896. 
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the plaintiff Kb. 175 and delivered posBession of the lands to him some IfM" 

ten or eleven years ago. Tanda Gounden promised to get the patta July 8,^ 

transferred to his own name from that of one Nallan in whose name he _ 
(Tanda Gounden) liad bought the lands at a revenue sale and then to trans- Ap^Et^ 
fer it to the plaintiff’s name. The patta was transferred to Tanda Qoun- late.t 

den’s name on the 13th July 1882 Sometime after this the vendor Tanda CrviL./ 

Gounden was convicted for giving false evidence in the Salem rjot cases 

about the year 1883 or 1884 In 1888 or 1889 he was released from jail 
after he had worked out his term of imprisonment and died one year after 
his release. The plaintiff further says that after Tanda Gounden ’s death* 
he asked tlie first defendant, the head and manager of the family, to trans- 
fer the patta, but the latter put him off with excuses and that the cause 
of action arose in December 1890, when he was dispossessed by one 
Muttu Pavyan claiming to be second defendant’s purchaser The defend- 
ants deny that the lands ever belonged to them or to Tanda Gounden 
named by plaintiff, and plead that the claim is barred by limitation 
The Munsif held that under the arrangement relied on bv the plaintiff 
the patta was to be re-transferred to him as soon as it was transferred to 
the name of the vendor, that the transfer to the vendor was made on the 
13th July 1882, that the cause of action arose on that day, that the 
present suit for compensation fell under Article 115, Limitation Act, and 
was therefore barred 

[ 393 ] On appeal the District Judge holding that the contract was a 
continuing one, and that the limitation under Aiticle 115 would run from 
the time when the defendants put it out of their power to fulfil their con- 
tract, that 18 , from the date of the sale to Muttu Pavyan and relying on 
Imdad Ah v Nijahat Ah (1) reversed the decree of the Munsif with costs 
and remanded the suit for disposal on the other issues 
Defendant No 1 appealed 
Sun darn Ajfyar, for appellant 
Sivnanmi Ay?/ar, for respondent. 

JUDGMENT 

The objection, that the suit being one for the recovery of a sum 
of mone> less than Ks 500 and of a nature cognizable by a Court of 
Small Causes, no appeal against the order of the District Judge remand- 
ing the suit lies, is unsustainable, as the right of appeal confeired by 
Section 588 in a case like this is unaffected by Section 586 of the Code, 

CoUecfor of Bi]nor v Jafar Ah Khan (2) and Mahadev NarBmh v Ragho 
Keshav (3) 

It was contended on behalf of the appellant (the first defendant) that 
the suit was barred by limitation No evidence having been taken, it is 
necessary in dealing with the said contention, to consider what the alle- 
gations relied upon on behalf of the plaintiff are As I understand the 
plaint, the oral contract for compensation for the breach of which the suit 
was brought, was this Tanda Gounden, uncle of the first defendant and 
father of the second defendant, about 1882 agreed to sell to the plaintiff 
certain land for Rs 175, received the amount from him and put him in pos- 
session of the land No sale-deed was, however, executed, as the land then 
stood registered in the public revenue accounts in the name of a third party 
But Tanda Gounden agreed to execute a sale-deed and cairse the land to 
be re^stered id the plaintif(’B name after the registry was transferred to^ 
that of Tanda Gounden himself It was further expressly agreed that if ' 
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he failed so to convey and cause a change of the revenue registry he shall 
return the Rs. 175, the price received by him. The breach alleged was that 
in November 18^ the defendants on the death of Tanda Oounden 
fraudulently conveyed to one Muttu Pa;^na by a registered deed the 
land allegea to have been sold to the plaintiff, that in the next month Muttu 
Payyan ejected the plaintiff from possession and [S9i] that the 
defendants failed to repay the Rs. 175, notwithstanding demand made 
upon them for the refund thereof. Tlie District Munsif held that the 
claim was barred by limitation inasmuch as the registry in the revenue 
accounts was transfererd to the name of Tanda (loiinden admittedly more 
than three years prior to the institution of the suit and the breach of 
contract on the part of Tanda (lounden should, therefore, be taken to 
have occurred then No doubt after Tanda Oounden ’s name was regis- 
tered in the accounts it was open to the plaintiff to call ppon his alleged 
vendor to give effect to the promise about the execution of the sale- 
deed, <&c. But, considering that the plaintiff was said to have been 
left in possession till December 1890, it can hardly be said that there 
was a breach of contract on the part of the vendor, unless and until 
further performance was distinctly refused. (Compare the observations 
of Garth, C.J., in Ahmed Mahomed Pattel v. Adjein Doopiy (1), and 
there is nothing in the plaint to support the view that the date ‘of 
transfer of the revenue registry to Tanda Gounden’s name was agreed 
between the parties to be the date fixed for the execution of the con- 
veyance to the plaintiff. The plaint allegations on this point convey 
nothing more than that the understanding was that until the land came to 
be registered in Tanda Gounden's name the plaintiff had no right to claim 
the execution of a conve>ance. But it does not follow that the moment 
Tanda Goundeh’s name was inserted in the registers a cause of action 
accrued to the plaintiff ipso facto. As already observed, a refusal to com- 
plete the contract was necessary to give the plaintiff the right to sue. But, 
according to the plaint, there was no refusal prior to November 1890. The 
District Judge’s view that the breach alleged was s\ibsequent to that pe- 
riod and therefore the claim cannot, upon the plaint itself, be held to be 
barred appears to be nght. His order reversing the District Munsif ’s 
decree must be upheld and the appeal dismissed with costs. 


19 M. 395. 

[398] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, 
and Mr. Justice Benson. 


Kalivanaramayyar (Respondent), Appellant v. Mustak 
Shah Saheb (Petitioner), Respondent.* [4th August, 1896] 
Religious Endowments Act--Act XX of 1863, Sections 3, iiSuit by manager for 
rent — Muchalkas granted by the committee. 

Where the committee of a religious institution governed by Act XX of 1863 
obtained muchalkas in its own name from the tenants of land l)elonging to the 
institution instead of in the name of its manager: 

Held, that this fact constituted a mere irregularity and that a suit brought by 
the manager on such muchalkas is maintainable. 


♦ Letters Patent Appeal No. 18 of 1896. 
(i) 2 C. 333 (326, 327). 
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Appeal uudur Lefcterb Patent, Section 15, against the ludgiiienc of 
Subrainanm Ayyar, J , m civil revision petition No 160 ot 1804 
riie facts of the case were as follows — 

The suit is brought by the manager of a Muhammadan tempi.! called 
the Durga of Gonpalayarn to recover Hs 107-5-11 being piincipal anu 
interest at one per cent per mensem due on d iiiuchalkas executed b\ 
defendant to plaintiff for Faslis 1290, 1300 and 1301 

The defendant objects to the maintainability of this suit on the 
grounds that the committee ineinbers hud no right to issue puttahs and 
take muchalkas, that the plaintiff was not the manager dining the 3 lasUs 
in question, that the muchalkas weie not given by defendant and that 
those who have signed them were not authorized by defendant to exchange 
pattah and muchalka on hiS behalf 

The Subordinate Judge dismissed the suit 

The mateiial portion of his judgment is as follows — 

Under Section 11 of Act XX of 1863, no member i f a coumuttivj 
shall be capable of being or shall act us tjie trustee of a temple for the 
management of which such committee shall have been appointed, and it 
is the lawful trustee or the manager of the temple, for the time being that 
is entitled to the possession of its properties [396] and to the receipt of 
ita income, and the members are not at liberty to claim to be put m Ins 
place Consequently the suit cannot be maintained on the pattahs and 
muchalkas exchanged by the committee members Again the manager 
who now sues as plaintiff was appointed m Fash 1302, and there was no 
manager dui’ing the faslis for which rent is claimed and the muchalkas 
sued on were not executed by defendant and consequently plaintiff has no 
cause of action again^it defendant, Panduranga v. Nagappa (1) 

The plaintiff preferred this petition to the Higli Court. 

Kriahnaawanii Ayyar, for plaintiff 
Sundara Ayyar, for defendant. 

SuBRAMANiA Ayyar, J — The plaintiff, the piescnt rnunagei of a durga 
(a Muhammadan religious institution) sued upon certain muchalkas 
alleged to have been executed to the members of the committee, exercising 
supervision over the durga under Act XX of 1863 by the agent of the 
defendants for rent due by him to the durga for certain years. The 
Subordinate Jud^e, being of opinion that under Section 11 of the Act, it 
wa6 the manager and not the committee that should have obtained that 
muchalkas from the defendants, held the plaintiff could not maintain this 
suit upon such muchalkas 

The question is whether the decision of the Subordinate Judge on 
the point is right. 

In dealing with this question it must be remembered that members 
of committee and managers constitute the different paiis of the machinery 
provided by Act XX, for the due administration of the affairs of the 
religious institution falling within Section 3 of that enactment. And of 
these two parts members of committees are the persons in whom the 
general superintendence and control of Such institutions are vested. In 
exercising such general control, it is an unquestionable duty of theirs to 
see that the rents payable to the institutions are punctually collected and 
all steps legally necessary for their collection are duly taken. In the 
performance of* this duty, however, the procedure to be observed by them 
is to get the managers to make the collection and perform all acts necessary 
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for the purpose. Now, if in deviation from this course, they take upon 
themselves to obtain muchalkas in their own names, what is it but an act 
done in the discharge [ 897 ] of their duty to see to the realization of the 
rents? Such an act done prima facie in the interests of the institution 
can hardly be said to be illegal or wrongful so as to make it void as is 
contended on behalf of the defendant. In my view it is an act which 
falls within their powers as the controlling authority though, in performing 
it, they acted in a manner which is not in strict conformity with the 
procedure prescribed by the law. 

. Moreover, in the face of the provisions of Section 12 of Act XX, it is 
scarcely possible to contend that there is anything in the nature of the act 
of collecting rents, considered by itself which renders such an act incon- 
sistent with the proper performance by members of committees of their 
duties as the supervising authority. For, by the last part of that Section, 
committees are empowered to collect rents directly in the case of lands 
transferred to them by or under the authority of the Board of Revenue. 
This provision, though confined to the case of such lands, shows that in the 
opinion of the framers of the Act, direct participation in actual manage- 
ment by collecting rents is not so outside the legitimate functions of 
committees as to compel Courts to decide that an act perfectly valid, if done 
by them with reference to the portion of the endowments consisting* ol 
lands transferred by the Board, is utterly void when it is done with 
reference to other portions of the landed endowments. It seems to me 
more reasonable to hold that, though the members of the committee in the 
present case deviated from the strict procedure in taking the muchalkas in 
their own names instead of having them taken by the manager in his 
name, yet their action is not absolutely illegal. In a case where a mort- 
gage taken by a Bank was questioned on the ground that the mortgagees 
had no right to take a mortgage concurrently with the loan in order to 
secure it, as their charter only authorized them to take mortgages ‘ for debts 
previously contracted.' Chancellor Kent observed: “ and if they should 
pass the exact line of their power it would rather belong to the Govern- 
ment * * * to exact a forfeiture of their charter, than for this Court 

in tliis collateral way, to decide a question of misuser by setting aside a 
just and bona fide contract." {Silver Lake Bank v. North (1)) (see also 
Coltman v. Coliman (2)). Similarly here the fact that the members of 
the committee overstepped the precise limits of their [ 898 ] authority in 
obtaining the muchalkas in question may be a ground for charging them 
with misfeasance under Act XX of 1863, but not for impeaching the 
documents executed for the rents justily due to the institution under their 
control . 

In short, the obtaining of these documents is not a nullity, but is only 
an irregularity which could be waived by the defendant, and which he must 
be taken to have waived, if, as is alleged on behalf of the plaintiff, the 
defendant got his agent to execute them. The Sub-Judge’s view that 
the suit failed on the ground that the muchalkas stand in the names of 
the members of the committee is therefore unsustainable. 

It is. next contended for the defendant that as he denied that the 
muchalkas were executed with his authority, and as the plaintiff failed to 
prove such authority, the Sub- Judge’s decree should not be disturbed. 
The language of the judgment of the Subordmate Judge satisfies me that 
he decided the suit on the preliminary point discussed above, and did nqt 


(i) 4 Johnson, Second Edition at p. 373. 
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call upon the parties to go mto evidence. The decree rutist/ therefore -be 
Bet aside. The suit should be i-eplaced on (the file and, deaU^ with accord- 
mg to law The costa here will abide and follow, the residt. , 

Against this judgment tlie piesent appeal (under Section 15 of the AfpEL- 
Letters Patent) was preferred LATE 

Sundara Ayyar, for appellant CrVJL. 

Respondent did not appear. - — 

10 M. 505. 


JUDGMENT 


The (3a8e relied on (liavianadan v lianijanimal (1)) is not in point 
The order of tlie learned Judge is light We reject the appeal 


19 M. 398=6 M.L.J 202 

ORIGINAL CIVIL 
Before Mr Justtre Siibramania Ayyar, 


Davis u. Cundasami Mudai.i * [loth August, 1096 ] 

Indum tuntract Act — Act IX of 1872, Seitton 63 — Cunndcralion 

• All agieement, extending the tunc for the peifnrmance of h contrdcl falling 

under Section Oj, Contract Act, docs nut require consideration to support it 
[F., 9 liul Cas 763 ( 764)=:.9 MLT 270, R.. 34 M 156 (158)=6 Ind Cas 758=20 
.VLJ 383=7 MLT 392, D, 23 B 348 (355)] 

[ 399 ] Suit for damages for breach of contract and mteicst. 

Tltc plaint set forth that one! II 8 Sheppard is the author of, and 
was the owner of, the copyright m four book.s and that his copyright was 
duly registered in accordance with law, that the said books weic punted, 
published and sold at different periods by different publishers and lastly 
by Mesbis V J Manickavaloo Moodcliai and Company uudei agreement; 
that by the said agreement, dated the 21 st day of April 1008, and registered 
on the same day the said R S Sheppard on certain terms and conditions 
transferred to Messrs V J Manickavaloo Moodeliar and Company, the 
right to print certain editions of the aforesaid books, the said editions 
being limited as therein provided, that in and by a document duly exe- 
cuted at Madras on the 12th November 1892 and registeied on the 19th 
November 1892, and also by a previous document executed on tlic 26th 
April 1890 the said R. S Sheppaid m consideration of the sum of 
Rs 500 paid to him by the plaintiff, sold to the plaintiff the copyright in 
each of the aforesaid books, subject to the rights of the said Messrs 
V. J Manickavaloo Moodeliar and Company, that undei a document 
executed on the 19th November 1892 and registered on the same day the 
plaintiff sold to the said 0 Cundasami Mudali the coypright in the 
aforesaid books, subject to the rights of the said Messrs V. J Manicka- 
valoo Moodeliar and Company, under the agreement of 2l8t April 1888, 
on the defendant agreeing to pay to the plaintiff the sum of Rs 10,000 in 
four equal instalments on the 10th April 1893, 10th October 1893, 10th 
April 1894 and 10th October 1894; that the conditions contained in the 
said document of 19th November 1092 in so far as the plaintiff is concerned 
have been fully complied with by the plaintiff, that the defendant has not 


♦Civil Suit no of 1895 
(i) 12 M 260 (266) 
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iitM '^P money towards and on account of the amount which 

Aug. 10. agreed to be paid to the plaintiff under the document of 19th Novem- 
— her 1892, and the said amount is now overdue; that the plaintiff charges 
Orioi- defendant is liable to pay interest on the said instalments on the 
expiration of the respective dates fixed for payment, thereof at the I’ate 
Civil. P®^ cent, per annum. Plaintiff prayed for a decree for Rs. 11,050 

being the amount due as aforesaid. Plaintiff prayed that he may be 

If *1. decreed to have a lien on the copyright of the said books for the 
amount that may be decreed; that the defendant be decreed to pay 
M. L J. further interest on the principal sum of Rs. 10,000 at 12 per [100] 
cent, per annum from date of filing plaint to date o^ decree; that 
the defendant, his servants and agents be restrained by injunction from 
dealing with the copyright of the books in any manner whatsoever; tliat 
the defendant be decreed to pay the costs and further relief. 

The defendant admitted the agreement, but submitted that subsequent 
to the execution of the document referred to in the plaint, that is, on the 
1st December 1892, the plaintiff and defendant had agreed in writ- 
ing that the instalments in the said deed referred to w'ere to commence 
and become payable on the accrual of the right in plaintiff’ to print and 
publish any one of the books in reference to the printing, publication and 
•ale of which the said R. 8. Sheppard had contracted with Messrs. V. J\ 
Manickavaloo Moodeliar and Company in terms of the agreement, dated 
27th April 1888; that the said writing was signed by the plaintiff and 
addressed to the defendant and a fresh starting point for the payment 
of the instalments was thereby substituted for tlie period originally fixed; 
that the right to print and publish ahy one of the said books has not 
accrued to defendant as the contract of tne 27th April 1898 is ^till in force. 

That consequently plaintiff is not entitled to bring this suit and defend- 
ant denied his liability to pay interest. 

Mr. K, Brown, for plaintiff. 

Masilamani Pillai, for defendant. 

JUDGMENT. 

Some years ago one Mr. R, S. Sheppard published four books, viz., 

* Manual of English for Matriculation Candidates,’ ‘ English Lessons for 
P. A. and B. A. Candidates,’ ‘ Middle School Manual of English ’ and 
‘ Lower Fourth Class Manual of Grammar.’ On the 21 st April 188H 
Mr. Sheppard executed Exhibit II to Manickavaloo And Company autho- 
rizing them to print and publish and sell at their own risk and expense 
and for their own advantage the seventh, eighth and ninth editions of the 
‘ Manual of English for Matriculation Candidates ’ at 6,000 copies per 
edition, the fifth, sixth and seventh editions also at 6,000 copiefe each 
edition, and the third edition of * English Lessons for F. A. and B. A. 
Candidates ’ to consist of 1,500 copies Further by this contract he bound 
himself, whilst the contract remained in force, not to publish or arrange 
with any others for the publication of the above books, or of any other 
books that may prejudicially affect the sale of any of the three books. It 
also appears that at [Ml] the date of the said contract, the whole of 
copies of the first edition of the ‘ Lower Fourth Class Manual of Grammar ’ 
which was the only edition of the book published, had been assigned 
to Manickavaloo and Company on the understanding that until those 
copies were disposed of no further edition of the book should appear. 



vwi PA VIS V, iJUMDASAMl MUDALI 

13etweeu J888 and the piamtitf, v\ho is the laotlier-iii-law ot 

Mr. bheppard, became the assignee of the iiglit ol publishing all further 
editions of the four books And she executed on tlie 19th November 1892 
Exhibit A transferring her right to the defendant in consideration of 
lis. 10,000 made payable in four half-yearly mstulments commencing from 
the 10th April 1893 On the 1st December 1892, however, she addressed 
to the defendant a letter (Exliibit I) hereby she agreed that the first 
instalment should not become due until the defendant, by the expiry of 
the contiact with Manickavaloo and Company, was enabled to nsue a 
fresh edition ot any one of the four books 

The present suit was instituted for the lecovery of lls 10,000 with 
interest, on the footing that the instalments had become payable as speci- 
fied m Exhibit A, apart from Exhibit I The defence was that under the 
contract, as modified by Exhibit I, time foi the commeiieemenl of pay- 
ment had not arrived, since the contract with Manickavaloo and Company 
remained in operation, a laige number of copies of tlie latest editions of 
all the four books being in then hf'- ds unsold 

The questions for determination aie (1) Was there any eonsidei atiou 
foi the agieement (Exhibit 1) to extend the time toi payment*^ (2) If not, 
IS the agreement valid (3) If the agreement is found valid, whether the 
condition laid down m Exhibit I for the aiiival ot tlie time tor payment 
fias happened 

As regards tlie hist question the deteiulant’s contention was that 
though Exhibit I bears a date posteiioi to that of Exhibit A, in point of 
fact, the letter was written and handed to him m pursuance of an under- 
standing come to between him and the plaintiff ])iioi to Exhibit A beidg 
actually feigned and delivered To support this allegation, there is 
nothing but the uncorroborated word ot the defendant 

Moreover the opening lines of Exhibit I itself, lefening to a conver- 
sation of the 30th November 1892 which appeals to liave led up to the 
letter being sent, aie scaicely consistent with the tiiith [402] of tlie 
defendant’s stoVy I find, therefore, that there was no consideration 
for the agreement 

As to the second question, its determination depends upon the con- 
struction to be put upon Section 63 of the Indian Contract Act whieh 
provides, among other cases for one like the piesent, of an agreement to 
extend the time foi the performance of a promise Befoie considering the 
provisions of the section, it would tend to a clear comprehension of them if 
I briefly refer to the state of the English Law^ on the subject Undei 
that law the rule, rigorously followed out, that every agreement, relating 
to the discharge of a contract, save the exception recognized by Foatei 
V Dawbcr (1) must, unless made under seal, be feuppoited by consideration 
has not, as pointed out by Sir E Pollock in his work on Contracts (sixth 
edition, page 177), been productive of very happy results The learned 
authoi attributes such results to the carrying out of a geneial piinciple 
beyond the bounds within which it is leasonahly applicable, or in other 
words to the doctrine of consideiation, instead of goveining the forma- 
tion of contracts, being made to regulate and restiain their dischaige also 

Now the question arises whether the Indian Legifelatiue intended to 
perpetuate such an unsatisfactory state of things in this country I 
think that it^did not, that in the Contiact Act the doctrine of considera- 
tion was not extended to l>he regulation and restraining of the discharge of 


itaf 

Aug, 10. 
Origin 

NAL 

ClVIL^ 

If M. 
39S--i 
M.LJw 
201 , 


(i) 6 Ex 839 

905 



i»M«<L40i 


INDIAN DECISIONS, NBtA SEklES 


|Vd. 


Ilfl contract by agreement and that the Legislature laid down by Section 63 
AtiG. 10. * different from that of the English Law. 

Id the first place, the language of the section does not insist upon the 

OwGl* presence of consideration in regard to the cases mentioned therein. This 
•NAL view is fully confirmed by the illustration (6) to the section. The case. 
Civil. that illustration, is' that of a person entitled to a sum of money 

accepting a less amount than is due to him. Now according to Foaket 

»M. I- Beer (1), cited for the plaintiff and which finally settlecj the law as to 

398^0 this matter in England, acceptance in full Satisfaction of a debt of a 

M*LJ. smaller sum than the amount due does not operate as a complete dis- 

dharge of the debt, even though such a discharge would result from the 
creditor similarly accepting some article, other than money, of less pecu- 
niary value. But the law laid down by the illustration referred to is 
[ 408 ] the reverse of the English rule. Now it being thus clear that in 
the above typical instance, a person is capable of legally binding himself 
without consideration to forgo his right to the difference between the 
debt and the smaller sum accepted by him in full discharge of his debt 
and there being absolutely nothing in the language of Section to 
indicate the recognition, with reference to the matter under discussion, of 
any distinction between the different cases, comprised in the section, it 
follows that the necessity for any consideration is dispensed with alike in 
all the cases to which the section relates, including that of agreements to 
extend the time for the performance of a promise. 

This conclusion is further strengthened by the purely artificial cha- 
racter of the reasoning by which English Judges have sought to prevent 
the rule, requiring consideration in cases like the present, operating in 
practice unreasonably; as will be seen from the observations of Lord Den- 
man, C J , in Stead v Dawher (2) where he dissented from Cuff v. Penn 
(8) and laid down tliat it cannot be maintained, that although there 
was an agreed substitution of other days than those originally specified, 
still the contract remained. In meeting an objection, based on the ab- 
sence of consideration, to the view which was taken by him, the Chief 
Justice argued thus Nor does any difficulty arise from the want of 
consideration for the plaintiff’s agreement to consent to the change of days; 
for the same consideration which existed for the old agreement is im- 
ported into the new agreement which is substituted for it.” The resort 
to such a fiction is obviated, in this country, by Section 63.. 

Here it may be asked whether Section 62, which also refers to cases 
of agreements relating to the discharge of contracts and the language of 
which at first sight may appear broad enough to include the cases falling 
under Section 63, is consistent with the view taken by me. From the 
mere fact that two sections were enacted on the subject, it must be 
taken that the legislature intended to draw a distinction between the set 
of cases comprised in Section 62 and that in Section 63. These Sections 
therefore must be construed so as not to overlap each other. This would 
be done by holding that agreements referred to in Section 62 are agree- 
ments which more or less affect the rights of both parties under the 
[ 404 ] contract discharged by such agreements; whilst those referred to 
in Section 63 are such as affect the right, of only one of the parties. The 
former case ex hypotheai necessarily implies consideration which is either 
the mutual renunciation of right or coupled with it the mutual under- 
taking of fresh obligations or the renunciation of some right on the 


(i) L.R. 9 App. Cases 605. 


(2) 10 Ad & E. 66. 
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one Bide and the undertaking of some obligation on the other, that forms 
the consequence of an agreement to rescind, substitute or alter, mentioned 
in Section 62. It is only when the agreement to discharge affectB the 
right of only one party, that consideration might be found wanting and 
there alone the Indian Law departs from the English Law, by making 
provision, for eveiy such possible case, in Section 63 

The result is that the agreement set up hy the defendant which, 
as already stated, falls under Section 63 is binding though without con- 
sideration. 

A.S to the thud and the last question * In dealing with this, .it is 
hardly necessaiy to sa> that the expiess undertaking given by Mr Shep- 
pard to Manickavaloo and Company under Exhibit II that nothing will 
be done to the prejudice of the lights granted to them is fully binding on 
the defendant Though this refers to oril> thiee out of (he four books 
spoken of in Exhibit I, the defendant does not stand in a different position 
as regards the remaining hook, inabmuch as, in consequence of the express 
understanding between Mr Shepjiaid and ^lanickavaloo with reference to 
the first edition of this book, the defendant is debarred from issuing a fresh 
edition of the work until the pievious one has been (‘xhausted Therefore 
the sole fact to be found is whethei, as alleged by the defendant, Manicka- 
valoo and Company aie still in possessioii of copies of all the four books 
so as to preclude him fiom publishing a new edition of any one of them 
That that is tlie case is established b^ the unconti adicled evidence of one 
of the witnesses called for the defendant If follows that the condition 
specified in Exhibit I tor the aiiival of the time for pa\menl has not yet 
happened 

The suit is piematuie and i^ dismissed with exists 

Rencontre — Attorney for plaintiff 
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19 M. 405 (PC.)-Z3 I A. 83=6 M.LJ. 113=7 Sar P.CJ. 45. 
[406] rUIVY COUNCn^ 

Pkesknt 

Lords WaisoJi, Hobhousc, and Davry and Sir Richard Couch 
[On appeal from the High Court at Madras ] 


E 0 Muthusami Mudalhar and others {Plaintiffs) v 
SiMAMBEDU Muthurumaraswami Mudaliyar (Defendant) 

[19th Maich and 9th Maj , 1896 ] 

l.dieritance according to the Mitakshara, Chapter II, Section b— Succession of bhandu 

Priority of mother's half-brother over sons of father's paternal aunt 

The statement of hhandus entitled to inherit given in the Mitakshara, Chap 
II, .Section (), IS not an exhaustive one The maternal uncle of the deceased is 
omitted, but the sons of that uncle are specified 
The omission to mention a maternal uncle does not signify that he is excluded 
from the first class of hhandus 

The giounds of the judgment in Gndhart Lai Roy v I he Government of 
Bengal (j) apply, not only to the heirship of a maternal uncle as against the 
claim in default of heirs, but also apply equally to questions between nearer and 
more remote bhandus A maternal uncle is, accordingly, an heir, though not 
specified in the Mitakshara list, and he also has priority over the sons and 
grandsons of the paternal aunt of the father of the deceased, who are more 
remote than he is * 
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A mother’s brother by the hall-blood stands on the same footing as her whole 
brother in regard to priority over more remote bhandus. A half-brother may 
be postponed to a whole brother, but there is no ground for his postponmept 
to more distant kinsmen, 

IR„ 33 M: 439 (441)=5 Ind. Cas. 280=20 M.LJ. 275=7 M.L.T, 203; 24 M,LJ. 301 
(304)=13 M.L.T. 213; 28 B. 453=6 Bom. L.R. 460; 20 M: 342.] 

Appeal from a decree* (5th May 1892) of the High Court, affirming 
a decree (12th May 1891) of the District Court of Chingleput. 

The first and Second appellants were the sons, and the tliird appel- 
lant was the grandson, of Parvatha Ainnial, sister of Arurnugatha Muda- 
liar,. who was paternal grandfather of Muthuswarni Mudaliar, the last 
male owner of the property, to which their suit laid claim. 

The defendant (respondent) claimed under Nagappa Mudaliar, who 
was the half-brother of Muni Ammal, the mother of Muthuswarni. 

[M6] The principal questions on this appeal were: (1) whether the 
sons and grandson of the aunt of the father of Muthusw'ami were entitled 
to inherit from the latter in priority ovei the descendant of the half-brother 
of Muthuswarni ’s mother. Muni Ammal. 

To answer the above involved the deciding another question (2) whether 
the maternal uncle’s being of the half-blood made any difference as 
to whether he was an heir, and took priority over the other bhandus. 

The relationship of the family, so far as it is material lo this ca]}e, • 
will appear from the following pedigree: — 


S.S. MUTHU MUDALIAR. 


Arurnugatha, 
died before his father. 


m. 


Arunachala, d. >666 
m. V*unia Amreal. 


Kandasami 

(1) Vcdammal. m. (2) Rukmoni, 


Nagappa.^ 


Parvatha Ammal. 

L 

- I ' J ' ”1 

Subbaroya, Pint Second 
Third Plaintiff. Plaintiff. 
Plaintiff. 


Propositus. 
Muthuswarni. d. 1879. 
m. Swarnathammal, 
died April 1868. 

Gnanambal, 
without isftie, 1883. 


Ratna alias Kandaswami. Apparao. 


The WTitten statements of llie parties, in effect, raised the question 
stated in the first issue, — whether the plaintiffs, or Nagappa, were the 
reversionary heirs entitled to succeed on the death of the widow Swar- 
nathammal. Evidence was adduced at the hearing as to other questions 
in other issues aS to w^hether there had been certain releases, and a will 
executed conferring rights on the defendant. But with this the District 
Judge did not proceed, being of opinion that bis decision should bj governed 
by the preliminary question whether the maternal uifcle of the ‘ propositus ’ 

* i6 M 23=2 M L. J. 296.— Ed. 

t Nagappa in the above pedigree is the defendant’s predecessor in title. 
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WRB his heir, and preferred to the plamtiffb, who [Wt] were the sons and 
grandsons of the paternal aunt of the father of the deceased It was 
admitted in the Court of First Instance that Nagappa was only the half- 
brother of Muniyammal, and the suit proceeded on the basis that ^n]■v^atha 
AmmaL was the full sister of Arumugatha 

The District Judge decided the question in favour of the defendant, 
upon the construction put by the Judge upon the text of the Mitakshaia m 
Chapter II, Section 6 He held upon the construction, placed b> him 
on the words, that a maternal uncle was a man’s own bhandu (atma- 
bhandu), and was as such entitle to inherit in preference to a patei’nal 
grandfather’s sister's son, who, according to this decision, was his father’s 
bhandu (his pitribhandu). Upon this construction he held that Nagappa 
was, at the death of Swarnathammal, the nearest reversionei of Muthu- 
swami Thus, the title of the defendant was establmhed, and the suit 
was dismissed. 

The plaintiffs’ appeal from this decision to the High Couit w^as 
heard by a Division Bench (Sir T Miithuswami A'lyar, C I E , and Parker, 
JJ ). The judgment of the District Judge w as affirmed bv the High 
Court Muhuswami and ofhrra v Mufhukum a in 8 it amt (1) 

Sir R T Reid and Mr J H A Btanson, for thii appellants 
The following were the principal points uiged The High Couit had not 
been right in their construction of the rules as to bhandu ’s succession 
given in the Mitakshara, Chapter II, Section 6, but should have held that 
an uncle on the mother’s aide w^as not preferred as an heir, taking in 
priority over the son of the father’*^ paternal aunt The Mitakshara in 
that section omitted the maternal uncle in the enumeration of bliandiis 
entitled as heirs He, at all events, did not fake in piefiaence to the son 
of the Sister of the grandfather of deceased 

Under the Dayabaga, those who could offer oblations to paternal 
ancestoi's, as a father’s paternal aunt’s son could do, were preferred, in 
successions, to those who, at the most, could only offer oblations to 
relations on the mother’s side To offer oblations to ihe latter was all 
that a maternal uncle could do lender the Mitakshara these considera- 
tions might not be of direct weight, aft the foundation of the rule of 
descent w^ns not laid in ceremonial obligations |W8] undei the system 
which the Mitakshara enfoiced But the succession as much as possible 
in the male line was regarded under both Systems ns supeiior to that 
through the female line Here the appellants could tiaee throiigli more 
than one geneiation before resorting to the ancestress Beference was 
made fn Bhauja Ram Singh v Bhaiijn Jnhraj (2) 

In this case, there was another point, — that the uncle, through whom 
the respondent claimed, — Nagappa (wdiose mother was Bukmoni) was 
only half-brother to Mum Ammal, wdiose mother w^a& Vedammal 
Mr J D. Mayne, for the respondent, was not heard. 

On a subsequent day, Otli May, their Lordships’ judgment was deli- 
vered by Lord Hobhoube 

• JUDGMENT 

The question in this appeal is one of pure law, relating to the inherit- 
ance of a Hindu gentleman who died in the year 1879. No facts are ip 
dispute. He had no issue except a daughter who died without issue in 
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(i) i6 M 23. 

(2) 5 BLR 293 — should be Bhya Ram Sinq and Rhya Jubraj v Agar Sing — 
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Iggg 1888; his widow who became his heir died in 1888; at that time, when hia 
inheritance opened, he had no collateral relatives of the same gotra with 
' himself; both parties claim as bhandus or cognates; two of the plaintiffs 
PWVY deceased’^ first cousins once removed, being sons of his father’s 

CouN- sister; and the third plaintiff is one degree more remote ; the 

defendants claim under a half-brother of the deceased’s mother. 

** ‘ The text of the Mitakshara which governs the question raised on these 

ItM 49$ (Chapter II, Section 6) is, as translated by Colebrooke, as follows: — 
ifAh failure of gotra jas the bhandus are heirs. Bhandus are of three 

21I.A* k^nds, related to the person himself (atma-bhandu), to his father (pitri- 
* bhandu), or to his mother (matri-bhandu) as is declared by the follow- 
lis^f * ^*^8 text: — ‘ The sons of his own father’s sister, the sons of his own 

S*r P.C« * mother's sister and the sons of his own maternal uncle must be consi- 

3* is ** dered his atma-bhandus. The sons of his father paternal aunt, the 
“ sons of his father’s maternal aunt and the sons of his father’s maternal 
“ uncle must be reckoned as his pttri-bhandus. The sons of his mother’s 
“ paternal aunt and the sons of his mother’s maternal uncle must be 
“ reckoned as his matri-bhandus*. ’ ” 

The commentator then says in the next verse : 

...[»?] Here by reason of near affinity the bhandus of the deceased 
“ * himself (his atma-bhandus) are his successors in the fir&t instance: on ^ 
“ * failure of them, his father’s bhandus (pitri-bhandus), or if there be 
" ‘ none, liis mother’s bhandus (matri-bhandufe).’ 

The plaintiffs, being the sons and grandson of the paternal aunt of 
the deceased’s father, are expressly mentioned as falling within the second 
kind of bhandus who cannot succeed until after failure of the first kind. 
They are therefore reduced to contend that the quoted text contains an 
exhaustive list of bhandu successors, and that as the deceased’s maternal 
uncle is not mentioned in it, he cannot succeed. Both Courts below have 
decided against that contention. 

Their Lofdships do not think it necessary to discuss the fanciful 
suggestion made in the Courts below^ and refuted there with much care 
and learning to the effect that the quoted text is addressed to religious 
ceremonies of purification rather than to positive rules of succession. To 
whatever extent rules of successions may have been founded on religious 
observances, or may now be explained by them, it is clear that fixed rules 
of law for successionfe have been established for ages, and equally clear 
thi^t the Mitakshara professes to express such rules in the quoted text. 
Taking it to mean what it says, the question is whether its omission to 
mention a maternal uncle signifies that he excluded from the first class 
of bhandus, or whether the writer is not rather classifying by sample 
without attempting to specify every member of each class. 

Their Lordships are of opinion that, even if the quoted text stood alone, 
the only admissible construction would be the latter one, for no rational 
ground can be assigned for excluding the maternal uncle of the deceased 
while his more remotely allied sons are admitted to succeed. But in fact 
the text does not stand alone, and whatever difficulty might at one time 
have been felt in applying, it has now been removed by judicial decision. 

In the case Oridhari Lall Roy v. The Bengal Government (1), 
the person claiming to be heir was the maternal uncle of the deceased’s 
father. The High Court of Calcutta decided against his claim on the 
ground that he was omitted from the quoted text.'^ On appeal, this Board 

(i) 12 M. I. A. 448. 
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referred to a passage in the Mitakshara, which is not translated by 
Colebrooke, but which was translated and used for [MO] the purpose of 
that suit. In that passage, which deals with the property of a trader 
dying abroad, his maternal uncle is included among bhandus capable of 
succeeding, though the order of Succession is not there stated The Board 
also referred to a passage of the Viromitrodaya as a work of high authority 
at Benares and properly receivable to explain things left doubtful bv 
the Mitakshara That passage states that maternal uncles are to be com- 
prehended in the quoted text nothing how objectionable it would be to 
exclude them while admitting their sons This Board held that u giand- 
uncle fell within the same reasoning, and upheld the plaintift's title 

It 18 true that in that case the dispute was betv\een the peison 
claiming as heir and the Crown claiming as m default of hens But the 
grounds of the judgment apply equally to questions between nearei and 
more remote bhandus The decision is precisely in point, and as it 
entirely commands the assent of then Lordships, they examine this 
question no further 

The only other question raised is whether a mother’s brother by the 
half-blood stands on the same footing as an uteiine brother This point 
also is decided in the Couita below against the plaintiffs on giounds in 
which their Lordships entirely concur A lialf-brother may be postponed 
to an uteiine brother, but theie does not appear to be any authority, and 
certainly there is no reason for holding that he should be postponed to 
more remote kinsmen In fact the point was nol piessed by the appel- 
lants’ counsel at this bar. 
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The result is that their Loidships will humbly advise Her Majesty to 
dismiss this appeal, and the appellants must pay Ihe costs Appeal 
dismissed with costs 


Solicitors foi the appellants Alessrs J^rmbcilon, Gdnni rf Copr 
Solicitors for the respondent Messrs Law foul, Waivihovac Laivford 
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Ml Juaticr Benson 


UDAY 4 XA PiLLAi {Plaintiff), Appellant v Sentiiivelu 
P iLLAi AND ANOTHER {Defendants Nos 1 and 2), 

Respondents * [17th and 30th July, 1896 ] 

Usufructuary mortgage — Personal covenant to pay — Limitation Act — Act XV of 1877 
Where a usufructuary mortgage contains a personal undertaking to pay the 
amount secured thereby, the limitation applicable to a suit brought on the mort- 
gage is governed by Article 147, Limitation Act, XV of 1877, Sivakami Ammat 
\. Gopala Savundram Ayyan (i) followed 
fR.. 21 M. 326 (343) (F.B.).l 

Second appeal against the decree of J W Dumergue, District Judge 
of Madura, in appeal suit No 67 of 1894, reversing the decree of S Autlii- 
narayana Ayyar in original suit No 1686 of 1892 


♦ Second Appeal No 664 of 1895 
(i) 17 M 131 
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The facts of this case were as follows: — 

In this case the plaintiff sued on a mortgage deed to recover Rs. 200 
being the principal, and R^. 100 being damages from the defendants and 
by sale of the mortgaged property. 

According to the plaint, the father of the first and second defendants 
executed a registred mortgage deed in favour of the plaintiff’s father on 
the 8th October 1867. From that time until fasli 1298 (1888-89) the 
plaintiff’s father and then the plaintiff were in possession and enjoyment 
of the mortgaged land. In fasli 1299 (1889-90) the first and second 
defendants agreed to cultivate the land themselves and to pay half varam 
to. the plaintiff, but failed to do so from fasli 1299 to faSli 1301. The 
third and fourth defendants, being the cousins, and the fifth defendant, 
being the uncle of the first and second defendants’ father, were impleaded 
as members of a joint family and liable for the debt. 

The District Munsif exonerated the third, fourth and fifth defend- 
ants and their share of the property and found that there had been 
no such agreement in 1889 with the first and second defendants as 
alleged by the plaintiff, Tn the result he gave the [il2] plaintiff a 
decree for the recovery of the mortgage amount from the share of the 
mortgaged property belonging to the father of the first and second defend-, 
ants in their hands, and, in ease of failure of payment within six months, 
by sale of that share, but disallowed the plaintiff ’s clni»n to damages. The 
first and second defendants appealed to the District Court and the plaintiff 
filed a memorandum of objections against such part of the decree as found 
that plaintiff had no enjoyment of the plaint property within tw^elve years 
prior to the suit, and that there was no such letting as is alleged to the 
first and second defendants in 1889 and refused damages. 

On the hearing of the appeal the only point raised had reference to 
the question of limitation, and it was contended that the District Munsif 
was wrong in holding that the suit was governed by Article 147 and not 
by Article 132 of the Limitation Act of 1877, and on this point the Lower 
Appellate Court reversed the decree of the District Munsif and dismissed 
the suit with costs. 

The plaintiff appealed to the High Court. 

Krishnasami Ayyar, for appellant 

Sanharan Nayar, for respondents. 

JUDGMENT. 

Plaintiff sued for recovery of Rs 200, alleged to be due under an 
instrument of mortgage (Exhibit A) by sale of the mortgaged property. 

The District Munsif decreed for plaintiff, but the District Judge re- 
versed the decree and dismissed the suit on the ground that Exhibit A 
evidenced a usufructuary mortgage, pure and simple, containing no cove- 
nant to repay the mortgage money, but with an express contract that 
plaintiff’s only remedy should be to remain in possession if defendants 
failed to repay the mortgage money. 

Against this decree the plaintiff instituted this second appeal on the 
ground that the District Judge misconstrued Exhibit A. 

We think the appeal is well founded. Exhibit A is dated 8th October 
1867. By it the defendant’s father mortgaged certain lands for Rs. 200 
to the plaintiff, and the contract between the parties is expressed 
as follows: — 
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In lieu of interest on this sum of Rs 200, you will, for three yeais 
from this year, raise any crops you liki*, including summer and season 
'* crops, pay Government assessment and enjoy the said lands On Uk* 
expiry ot the term, 1 shall, pay tlie said Rs 200 and redeem the lands 
If they aie not redeemed in that inannei, [413] you will, till payment 
of the amount, enjoy them as undei moitgage as mentioned above " 
We think that these words contain a covenant to repay the mortgage 
money on a ecilaiii dali‘, viz , on the 8th October 1870 If the words 
on the exjin \ oi (h(‘ term, 1 shall jra^ tiu* said Rs 200 and redeem the 
lands stood aloin', tluae could be nc (|uestiou as to then meaning tfnd 
elfeel , but the Di^tiict Judge considers that llie succeeding words indicate 
thal the onl\ co\ mant was that, in the event ot non-payment, the plaint- 
iff should e.ontiiiue to enjoj^ the lands We do not think that this was 

the intention of the p.iities or is the true eonstr iiction of the w^ords If 
that were the intention of the parties, it would have been easy to have 
stated it in appiopriate language without tin* express contiact, ‘ on the 
expiry of the teirn 1 shall pay the said Rs 200 ’ This expiess contract 's 
not, as tile District Judge suppos(‘s, nullified b\ the words that follow^ it 
These latter words, no doubt, contain an agreement that iinlil pay- 
ment the plaintiff shall lernain in enjoMiient of tlie land, but they do net 
s?i;\ or imply that this shall be the piaintilt’s only lernedy in case of non- 
pa^'menl They, as well as the pnwuous covenant, aie for the benefit and 
protection of the moitgagee (plaintiff), but to give them the meaning 
suggested by Uie District Judge would be to nullity the previous expi ‘-^s 
covenant to lepay on a certain date and d(‘piave the plaintiff of the ben 'ht 

intended to be secured to him by those words 

The case is very similai to that decided lately by the Full Bencli m 
Sivakavu Amnni! v Gopala Savandiam Aip/an (1) Thermo the agreement 
was “ T shall pay \ou the said mortgage amount ” on ‘i certain date m 
1883, and a fuitlu‘r clause pioMded “ If T fail to pay you ” on ih? sn.d 
date, “ you shall leceivt' ” it on the corresponding date “ of whatevei year 
T may pay it ’ The Full Dench held that tin* document clearly contained 
a covenant to pay and that a suit foi sale thei'efore lav 

In the present case we tiie of opinion that Exhibit A contains not 
merely a iisufriictuai y mortgage, but such a mortgage with an expiess 
covenant to le]ra^ the moilgage money on a certain date now' long since 
past 

[414] The contention ot the respondents that the suit is baried under 
Article 132 of Schedule 2 of the Indian Limitation Act is untenable The 
article applicable is No 147, and the time allow'cd for sale is Sixty 
yeai s 

In the result we must leveise the deci’ce of the, District Judge and 
restore that of the District iVIunsif The plaintiff must have his proper 
costs m all Couits 
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Balaji Rau {Plaintiff No. 1), Appellant v. 

SlTHABIIOY 

19 M. 414 . 

AND OTHERS {Defendants and Plaintiff No. 2), 

Eespondoits.^ 

[20th and 21st July, 1896.] 



Civil Procedure Code, Section 560 — No application for rehearing — Section 584 (r) — 
Poieer of High Court to interfere. 


Where an appeal was heard ex parte by a Lower Appellate Court and the 
decree of the Court of First Instance reversed in the absence of the respondent, 
on whom notice of appeal had not been duly served and who was not aware of 
the proceedings till after the time for applying for a rehearing under Section 560 
and Limitation Act, Schedule II, Article 169 had expired: 

Held, that the High Court in second appeal had power to interfere under 
Section 584 (r). Civil Procedure Code. 

Second appeal against the decree of M. B. Sundara Rau, Subordinate 
Judge of North Arcot, in appeal suit No. 278 of 1893, reversing the decree 
of T, A. Krishnasami Ayyar, District Munsif of Arni, in original suit 
No. 283 of 1892. 

The facta of the case were as follows: — 

The suit was instituted by plaintiff No. 1 alone against the defendants 
who are respectively his maternal grandmother, motlier, and maternal 
grandfather’s brother for a declaration of his reversionary title to the plaint 
properties which belonged to Ins maternal grandfather decea'^ed. 

. f«8] Upon the objection of the third defendant who alone* appeared 
and contested tlie suit, the second plaintiff, another grandson of his 
brother by another daughter, was brought on the record. 

The substance of plaintiffs’ ca«e is that the maternal grandfather 
having died 20 years ago without male issue, his widows the first defend- 
ant, inherited the properties to the value of Rs. 2,000 left by him, and 
though possessing only a life interest has con\e\ed, the lands, &c., in 
dispute to the third defendant under a deed, dated 21st May 1892, for a 
nominal consideration of Rs. 832, and tliat the second di*fendant is col- 
luding with them. 

The Munsif found {infer alia) that the sale to defendant No. B was 
not binding on the plaintiff, but that the third defendant is entitled to be 
recouped by the plaintiff Rs. 135, which had been paid by him to first 
defendant for her maintenance. 

On appeal the Subordinate Judge reversed tlie decision of tiu; Munsif, 
the respondent not appearing m person or by plead(*r, and dismissed the 
suit with costs. 

The plaintiff preferred an appeal to the High Court and filed an 
affidavit, w*hich w^as not contradicted, containing the following allega- 
tions : — 

“ That the said appeal w'as heard and decided er paric, the respond- 
“ ents not appearing in person or by pleader 

That I did not know of the filing of the appeal at all and T was not 
** serve with any summons or other process of Court in connection with 
•* said appeal. 

♦ Second Appeal No. 688 of 1895. 

P94 
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That the endorsement on the summons that the duplicate was 
affixed to the outer door of tlie house in uluch my family was then 
residing at Sathia Vijianagaram, can only mean, if at all, the house in 
which either my mother or grandmother was living, and these are 
respectively the second and thud defendants m the suit hi ought by me. 

That, on the 2 l 8 t March 189/), for the hist time T was told at 
Ambur that there uns an appeal against the decree in my favour in 
original suit 283 of 1892 on the hie of the Court of the District Munsif 
of Arm, and that the same was decided against me ct pa vie ” 

Ranga Rnu, for appellant 

Rarnachandra Raa Sahch, for respondent No 3 

ORDER 

The appellant’s remedy under Section 500 of the Code of Civil pio- 
cedure being barred by limitation through no [ 416 ] fault of his cjwn 
we think we have the power to afford him an alternative lemedy in secniid 
appeal under Clause (c) Section 584 So that we shall call upon the 
Lower Appellate Court to take evidence and hnd whether the appellant 
was or was not duly served with notice of the appeal The report with the 
notice and return in original and the evidence are to be submitted as caily 
possible. 
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Before Sn Arthur J H Colhnl, Kt , Chief Juatire and 
Mr Justice Bcuson 


Rangayya Appa Rau {Defendant No 4), Appellant v Narasimha 
Appa Rau (Plaintiff), Respondent * [16th and 30th July, 1890 ] 

Boundary Marks Act (Madras) — Act ^yiii of i860, Section 25 — Boundary Marks 
Act (Madras) — Act II of 1884, Section 9 — Sutt to set aside decision of the Survey 
Officer — Plea of limitation abandoned 

A suit filed on 21st April j8gi to set aside the decision of the Settlement 
officer under the ^^adras Boundary Acts passed on 15th Septemher 1890 was 
dismissed by the Munsif as being timc-barrcd not having been brought within 
six months as pro\ ided by Section 25 of Act XXVIII of i860 This decision 
was rt\crsed b> the Histrict Judge, who remanded the suit for disposal on 
the merits, holding that the jiroduction by the plaintiff of a copy of the judg> 
ment, dau d 2mh October 1890, raised a presumption that the suit was in time 
and shifted the burden of jiroof to the defendant to show that an earlier copy 
was granted to plaintiff, or that the decision was pronounced in the plaintiff’s 
presence Against this remand ordei there was no appeal At the lehearing 
the question of limitation was not again raised, and the Munsit gave a decree 
on the merits An appeal was preferred to the District Court, but no mention 
was made of the question of limitation On appeal to the High C ourt 

Held that the question of limitation had been put aside by the consent of the 
paitics who desired lo have the case decided on the merits, and that the appel- 
lant could not be allowed to fall back on this plea which he had abandoned in 
the Lower Courts 

Second appeal against the decree of E A Elwin, Acting Distiict 
Judge of Kistaa, in appeal^ suit No 935 of 1892, modifying the decree of 
C. Rama Rau, District Munsif of Bezwada, in original suit No 181 of 1891 

Second Appeal No 437 of 1895, 
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[ 417 ] Plaintiff brought this suit alleging that the Survey Department 
in their survey fixed the boundary stones improperly including 241 acres 02 
cents, of land belonging to hm» in Sunkollu village attached to the Sub-lie- 
gistry of Nuzvid with Yanamadala village belonging to defendants, and 
praying for a decr(‘e establishing the red line on the marks A, B, C refer- 
red to m the plaint ])lan as the boundary limit and to fix boundary stones 
in the said site and to remove the stoiu's im])roperly fixed at a cost of 
Hs. 10, establishing plamtifT‘s right to tlie lands marked from I to li and 
for possi'ssion of the same, and directing defendants to jiav coats. 

‘ T1 le District Munaif of Bezwada liaving dismissed tins suit on th ‘ 
19th March 1892 on the ground that it iS barred b\ ImiilatKai, inasmuch 
as it Avas instituted after the expiration of six months from tli(‘ date* of th(‘ 
decision of tlu‘ Survey Oltieer, the plaintiff prefiaual an appeal Tlien upon 
tlie Distnet (V)urt, si'tting asi(h‘ tlie pidgnuait and decree of tliis (V)iirt 
issued an order, dated lOtli Fidiruarv 1893, remanding the suit tor retrial. 

On the hearing of the let rial tlu‘ District Munsif pas^^ed a decna' in 
favour of the plaintiff, \\hich was eontirimd ^^it]l (a'rtain inoditieations not 
now material h) th(‘ District Couit on appeal 

The fourth defendant appended to the High Fourt and took the objec- 
tion tliat the original suit was barred h\ limitation under Siadion 25 of 
Act XXV [IT of I860 (Madras Boiindarv Marks Act) as amended by 
Section 9 of Act ll of 1884 (Madras) not h.a\ing bi'en tiled within six 
calendar months after tlie passing b\ tlu‘ Sidthamait Oflieta of his decision 
under the said Acd 

Pinna Snbbnfjjjar and ffnbrdnutfuo Aifffar, for appidhmt. 

Sadagopa Chariar, for n^spondcait 

JIHXIMRXT 

Plaintiff sued to set nsuh* n decision of the Surv(*\ Officia' passed 
under Section 25 of (jNfadras) Act XXVIII of I860 in regard to the bound- 
ary between two villages, and for a ^^claration that the hoimdarx was 
as stated h\ him in tlie plaint, and tBt ri‘e()ver\ of e(‘rtain lands wdtliin 
that boimdarv alh'ged to have be(‘n taken posses'-ion of 1)\ defendants 
after the d(‘ciHion of tlu* Siirve\ Officer. 

The defendants pl(‘aded that tin* suit was time-barred, and denied 
both the correctness of tlie boimdarv proposed l)\ platmtiff and the alleged 
trespass. 

The Distiict Munsif dismissed the suit ah tmie-harr ‘d on the ground 
that, under Section 25 of Act XXVIII of 1860 (IMadras) as [418J amend- 
ed by Section 9 of Act II of 1884, a suit to set aside tlie decision of a 
Survey Officer must be brought wdthin six months of the passing of tlie 
decision, whereas the present suit was not brought until the 25th April 
1891, though the decision was passed on the 15th September 1890.. 

At the appeal tin* plaintiff produced before the Distnet Judge a copy 
of the Survey Othcer’s decision, which copy was prepared in the Survey 
Office on the 2;’)th Octolxu* 1890. Tlie District Judge tliought that this 
raised a presumption that the suit was in time, or at least threw on the 
other side the burden of ‘ihowing that an earlier copy w'as granted to 
plaintiff, or that tlie Survev Officer’s decision was pronounc(*d in the pre- 
sence of plaintiff. He therefore remanded the suit for a fresli trial. 

-We observe that these proceedings of thft District Judge were not 
w^arranted by law. The Act does not require tliat the Survey Officer's 
decision sliould.be pronounced in the presence of tlie parties, but merely 
that the\ should be informed of it after it has been duly recorded. 


996 
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Neither cun the date on the copy nuse any pi esiimplion at all that it \^ aa 
on that date that the holder was firsL made aware of the decision An} 
number of earhei copies may iiavc; been made and given to the plaintiff, 
and it was not for the defendants to pi()\e th.it iilainliff li.ad the infoima- 
tion earliei , but it vvafe for Lhe plainlift’, when tlie plea of limitation was 
raised to show that his siii( as in time ffe took no steps to do this ladoie 
the District Munsif, and the District Judge should not have adimlted the 
copy before him as proof tliat plaintifl was fiisl mloimi'd of the decision 
on the date it (the cop^ ) ua^ made Fiiithei the Distiict Jiidgt‘, (‘xi ii on 
his own view of Ifie effect of the cop\ , should not have leinanded flii' 
suit foi a flesh trial, hut he should h.ivi* fust calh'd foi fuithei I'vulenee as 
to the date on which ])laintiff wois informed of llui order, and he should 
then have himself decided the iSsm* as to limitation 

Having noticed these ii i egiilrii ities, we follow the tuitlua pi ogress of 
the case When it was leiTianded the Distiict .Munsif's successoi record- 
ed that neither p.iitA yiressed th(‘ question of limit. ition before him, and 
he proci‘eded to dispose of the ‘suit on the meiits 

Against that decree the plaintiff appealed (o thi‘ Distiict Judge, but, 
though nine giounds of appe.il w la e st.itcd h\ th(‘ a]q)ell.uilt and two 
grounds of objection wise notified bv the it‘spondent s, no 1419] nderence 
was made b\ either side to the question of limitation, and the District 
Judge gavt‘ a decision on the miaits Th(‘ tonith didiaidant now .ijipe.ils 
and the only ground iiigi'd ladoie us is th.it the ^iiit is tiiiu'-hai rial 
for the liaisons stated b\ the District Munsif in the first trial h'loin 
wJiat has been stated li is nirUiifest th.it the ipiestion J liimt.itioii was 
put aside bv the con'^ent of tlu* parties and that tluw desiied to have tlii' 
case di'cided, not with lefeienre to an\ such ])lea, but on thc‘ mil its, .ind it 
was ^o decided in both tin* Courts biJow This being ^o, it is imjKissible io 
allow' the ajipellant now to f.ill back on the jihsi which lu .ib.nidoiud in 
both the Lov\ei Couits, and, the moie so, sinie it is ,i jilea depiaidanf on a 
vaiietv of facts on which findings would ]\.\\r to hi' obt.mu'd befoie .a 
decision could be gi\'en on it It would hr iiiqiossible to de.il with the 
litigation of the countiv if such pioci'duii* weii‘ conntianmccd 

We confiim the deciee of the Lower Court and dismiss this appeal 
with costs 


19 M 419 

APPELLATE CTVTL 

Bcjoie Sii Aiihiti J H (\tUnih, Kt , Chief Jiinficc nud 
Ml Juftti(c Benson, 


Appasvmi Na^ \k\n (Defendant No 2), Appellant r 
VAnADXCiMiir \ND \NorHER (Plaintiffs), Respondents * 

[24th July, 1896 ] 

C i:d Procedure Code, Scition 375 — Poioer of Court to fraon additional iwui f as to an 
alleged compromise effected subsequent to the institution of the 'suit 

The Civil Procedure Code, Section ^ 75 , was nilendcd to meet cases where the 
parties having agreed to compromise suhsequenlly fall out The original Court 
has powei* to frame an ^dilional issue to decide whether a lawful compromise 
has been effected between the paities siilisequent to Lhe institution of thfe suit 

fR.p 7 ALJ 778 (780)=(. Tnd Cas 857. 12 CPLK 5f) (58)] 

♦ Second Appeal No 717 of 1895 . 
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Second appeal against the decree of 8. Bussell, District Judge 
of Chingleput, in appeal suit No. 206 of 1893, reversing the decree ot 
M. Visvanatha Aiyar, District Munsif of Conjeeverain, in original suit 
No. 640 of 1892. 

The facts of this case were as follows. — 

[420] This is a suit to have the plaintiffs’ right established to a cer- 
tain site and to recover with costs possession thereof from the defendants 
after getting the thatched shed erected thereon by the first and Second 
defendants removed. 

‘ In the plaint presented on 6th October 1892, tlie plaitilfs allege that 
the site mentioned at the foot of the plaint belongs to tlu'm, a ])art of it 
being their ancestral property and the remaining having beiii ac(|uired by 
purchase on 16th March 1880 by their deceased undividi'd brotlar Nara- 
simha Chari, that it forms part of the backyard of tlie hous(‘, that the 
said Narasimha Chari hrSt let out the ancestral portion of tlie site on 
14th June 1878 to one Aulai as per rental agreement, and subst'quently 
on 15th July 1880 let out the whole site to the first defendant taking 
from him also a rent bond that the first plaintiff also allo^ved tin* second 
defendant to live on the site taking a rent bond from him also on 16th 
May 1885, that the first and second defendants have been accordingly 
living on it having erected a thatched shed thereon, that the defendants 
have no right whatever to the site in question, that although tliQ defend- 
ants Nos. 1 and 2 had been repeatedly asked, both orally and through 
writing, to vacate the site and to surrender it to the plaintiffs, they did 
not do so. 

In the written statement presented on 21st November 1892 by the 
defendants’ pleader, it is alleged that the plaintiffs’ suit is fraudulent, that 
the allegation that the first and second defendants executed rent bonds to 
the plaintiffs is false, that the defendants’ family have been living in the 
thatched shed on the site in dispute for the past sixty years, that the site 
in dispute has been in their exclusive enjoyment during that period, and 
that the plaintiffs have brought this false suit because the defendants filed 
a criminal complaint against them before the Sreeperumadur Magistrate 
for having tried to remove their thatched shed. 

The following issues were recorded on 21 st October 1892 — 

(1) Are the rent bonds relied upon by the plaintiffs genuine? 

(2) How long have the defendants been in occupation of the site 
sued for and under what title? 

The following additional issue was recorded on 21st March 1893’ — 
Did the plaintiffs sell the site sued for along with an adjacent Site 
for Bs. 80 on 25th Octob(*r 1892, and |421] execute a sale 
deed and receive that sum and agree on 21st October 1892 to 
withdraw this suit? 

The Munsif found that the rent bonds relied on by the plaintiffs are 
genuine and that defendants had been in occupation aS ’^he tenants of the 
plaintiffs, but that the plaintiffs sold the site sued for for Bs. 80 on 25th 
October 1892, by an unregistered sale deed of that date, that the said sale 
was accompanied by possession and was valid in law. On these findings 
the suit was dismissed with costs. 

On appeal the District Judge in reversing this decree remarked as 
follows: — a , * 

The documents, Exhibits A, B, C and D, which have, I think, very 
“ properly been found to be genuine, establish the title of the plaintiffs 
** beyond any doubt. 
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The defendants also in a mannei , admit the title, foi their piesent 
case IS that they have during the course of the suit pui chased fioin 
plaintiffs the site in dispute foi Ks HO 

The piocedure adopted by the District Munsif in leeoiding the 
additional issue is not in aecoidance with any proeeduie w^hich has been 
pointed out in appeal The third issue is not framed on tlie pleadings 
" of the parties. 

The pioeeduic wdiich might have been followed, that, namely, 
sanctioned by Section 375, Civil Proccdiiie Code, has not been followed, 
so that it appears to m^ the plaintiff is still at liberty to piosecute Jus 
suit to a conclusion on the irients 

On a consideration of the sale deed of 25th October 1892, the Disliiet 
Judge held that, as it was not legisteied, it was not \alid in law and passed 
a decree foi possebsion without costs 

The defendant No 2 appealed to the High Couit 
Sriiangachnnai , for appellant 
Rangaramanujachaiiar, for respondents 

ORDER 

We do not understand tlie giornds on which the Distiicl. Judge 
©bjects to the proeeduie of the District Munsif in fiammg the thud is^ue 
When the defendants alleged a cornpiomise foi eonsideraMon m the couiSe 
of the suit and the plaintiffs denied it, an issue arose betv^e(‘n them, and 
the District 'lilunsif w^as light to record it and deteirnine it, so as to enable 
him to deal with the suit undei Section 875, Code of Civil Ihoeeduie 
That Section 875 w^as intended to meet cases in vvhicli the paities, |422] 
having agreed to eompiomise subsequently fall out, lias been held in 
KaruppciTV v Jlaniasaini (1) and Appasarni v Manikani (2) The District 
Munsif found that Rs 80 was paid by the delendants as consideiation foi 
the promised withdrawal of the suit by plaintiffs, but tliat plaintiffs failed 
to fulfil their promise We do not think that theie is any necessity to 
consider the validity of the sale deed which is said to have been executed 
The only question is whethei the defendants paid the iilaintiffs Rs 80 on 
the plaintiffs’ promise to withdraw^ the suit If th(*v did, tlie cornpiomise 
ought to be enforced 

We must ask the District Judge to letuin a finding on this issue, on 
the evidence already recorded, within three weeks of tlie receipt of this 
order Seven days will be allowed for filing objecfions aftei the finding 
has been posted up in this Court 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. CoUinSy Kt , Chief Juniivc, and 
Mr, Justice Benson. 


Venganayyan and others {Defendants)y Appellants v. Ram\sami 
Ayyan (Plaintiff) y Hespondeni [26th August, 1896.] 

C 111 Procedure Code, Section 5H8, Clause 28 — Appeal against order of remand — 

Finding of fact — Letters Patent, Satton 15. 

Where an appeal is preferred against an appellate older under Section 588, 
Civil Procedure Code, the finding of fact by the Lower Appellate Couit is con- 
clusive as between the iiarties on the proper construction of Sections 584 and 
588, Civil Procedure Code 

There is no appeal under the Letters Patent, Section 15 against an order of a 
.single Judge passed under Civil Procedure Code, Section 588, Clause 28. 

Appeal under Letters Patents, Section lo, from the judgment of 
Mr. Justice Muttusami Ayyar, in appeal against order No 96 of 1893. 

The facts of this case were as follow’s: — 

The plaintiff, sued as reversioner to rcicover certain movable and 
immovable properties, valued at lis 2,o48, said to have [ 423 ] belonged 
to one Sitarama>}an of Sinanipatty in the Sivaganga ZtMiindari, and last 
held by Sitaranmyyan’s widows Subbalakshrm Ammal, who died at Sina- 
nipatty in November 1881 

Tlie principal fact in dispute was (^oinprised in tlie first issue, viz.y 
whether the plaintiff is related to Sitarainayyan as alleged h\ liim, and is 
he the next reversionarx heir after Suhbalakshmi Ammal ? Several other 
issues w’ere framed by the Subordinate Judge, but h(‘ dismissed tlie suit 
with costs holding with regard to hrst issue tliat the plaintiff faih'd to prove 
that he is the dayadee of Sitarainayyan or that tliere was an\ common 
link between him and Sitaramavxan so as to constitute him tlie next heir 
after the death of Subbalakshmi Ammal 

On appeal tlu* District Judge riiversed the judgmcait of tlie Lower 
Court, and remanded tlu; suit for trial for a fresh (li'c.ree atti'i* findings are 
recorded on the oth(‘r issues trained in the suit Against this order of 
remand the defendants filed an appeal under Section 088 , Clause 28, Civil 
Procedure Code. 

Ilaniaehendra llau Saheb and Rangaehariar, for appellants 

Dcsihachariar, for respondent. 

Muttusami Ayyar, J. — The first issue recorded toi decision in tliis 
case was wliether the plaintiff was the next rev(*rsionai \ heir of Sitaiaina}- 
yan, deceased. The Court of First Jnstanci* detiM’miin'd tlu- (pu'stion 
against the plaintiff and dismissed the suit without deciding the other issues. 
On appeal the District Judge found upon the evidence tliat the plaintiff was 
Sitaramayyan’s reversionary heir and reversing the decree (J* tlie first Court, 
remanded the case under Section .562 of the Code of Civil Procedure for 
disposal on the otlier issues. Hence this appeal from tlio order of remand 
under CJauSe 28 of Section 588, Civil Procedure Code. Jt is conceded tliat 
the order of remand satisfies the requirements of Section 562 both in form 
and in substance. It was held in Rarnachandra Joishi v. Hazi Kassim (1), 
that it was competent to the Low'er Appellate Court to jiass an order of re- 
mand under Section 562 when the Court of First •Instance rec 6 rd^ evidence 

♦Letters Patent Appeal No. 55 of 1894. 

(i) 16 M. 207 . 
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on all the issues and at tlie final heaiinfi dismisses tlie suit enoneously on 
some particular point without expressing any opinion on the othci issues 
It is contended, howevci , that the Judge s finding as to the plaintiff being 
the reversioner is contrary to the weight of [ 424 ] evidence on tlie i (‘cord 
and that this Coiiit is bound to considei wdiethei the Lowei Aj)|)('llat(‘ 
Court’s finding is correct The following eases wer? cited at llii* healing— 
Badam v Imnit (1), Bhaiihcda v Bapaji Bapuji (2), ^bialuni Khan \ 
Faizuncssa Bibi (3), find Sohan Lai v Azizunnissa Jh'(jani (4) 

The question now i ais(‘d toi delusion was not decided m arn of those 
cases, the only point decided theiein being wdiether the decision of the 
Lower Appellate Court on the preliininar\ point was on tlu' lacts Joiind 1)\ 
it open to any legal objection I arii ol opinion that Section oH4 defines 

the powders of the High Couit in second jippeals ,ind that no leason can 

be conceived for larger powers being conteiual in ajijie.ils from what is 
termed an order in an appeal, and what is in siilmtance an appellate decree 
on a particular or preliminary/ point or issue Scad ions oHH and .')H4 ought 
to be read together and on so reading them, 1 c.ui (Iiscomm no legal 
foundatron for holding that in appeals fiom oideis ol iiinand rriadi' in legii- 
lar appeals by District Courts, this Court is not bound b\ tlu* findings ol 
fact on which the decision of the Lowei Apjrellate Court lests Otlieiwise 
in, second appiails piefeiied from appidlate decrees, lire High Court would 
be bound to accept the findings of fact recorded b\ the Distnct Couits 

whilst in appeals fioin lernand orders which are siibstantiall} si'cond 

appeals fiom the decision of the District Judgi‘ on ajiiieal on a pielirninaiy 
or particul.il point, the High Couit would not. be bound to accept the 
findings of fact This seems to me to \la an .moin.ily 
I dismiss this apjieal with cost^ 

The didend.mt pieliaied (he ])i ( sent appisil undia ladti'is Pati'iiL, 
Section 1 o 

llanga( hana) , toi ajipi'llants 
DcaiKachana} , for lespondent 

JCJJdiMENT 

No apjieal is allowed by law m this caSe 


19 M 425 

[ 425 ] APTELLATE CICTD 

Before Mi Justice Shephaid and Mi Ju>^il(‘e Subnunanni 


(^URHETIEE J*ESTO\-IKE JLiTTLI WALL V (Blaiufilj), [ppellani V 
D\DABirvT Edcljee and vnotheh (DefendantH), Itespondenls ■ 

[18th and 241h jMarch, 1896 ] 

Suit for 0 Icijacy and share in residue — Limitation Ait, SiJndnlc II, liluh — 
lime bc()ins to run at the evfaration of one year jrom the dialh of the testator 

A suit was bruughl in May 1894 hy a legatee claiming luuki ihi will of a 
tcslalor, who died in December 1881, against the cxeculois nf the will The 
lilaniL did not specificallv ask for payment of the legacy nr lor asi 1 1 tainmcnt ot 
the share in the icsiduc due to the plaintiff, but set forth ccilinn .illcged .ids of 
misconduct on the part of the defendants with resiiect to their dealings with ilic 
propel ty, and prayed the ^'ourt to call for an accoiniL to set aside certain sales 

♦Appeal No 116 of 189s 
(2) 14 B. 14 (3) C 168 
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of the property made by the defendants and for damages. The Court of First 
Instance, without going into the merits, held that the suit was really for an 
account, and dismissed it as being barred. On appeal to the High Court : 

that the plaint should have been amended in order to show clearly that 
the plaintiff really was trying to recover his legacy from the defendants 
personally and that,* therefore, the suit fell within Article T23, Schedule II, 
Limitation Act, and that the same being payable one year after the testator’s 
death on 8th December 1881, the suit was in time. 

IR., 30 B 111=13 Bom. LK 1025 (1028)=12 Ind. Cas 702 J 

Appe.\l against the decree of T. Weir, District Judge of Coimbatore, 
in original suit No. 15 of 1894. 

The facts of the case appear from the plaint whudi was as follows: — 

One Pestonjee Nusserw aiijee Boitiwala, late of Nilgiiis, Parsee, 
inhabitant hereinafter called the testator, made his last will in writing m 
the English language, dated the tenth day of June one thousand eight- 
hundred and eighty, of wliich copy is hereto annexed, marked A. 

The said testator died at Mysore within the territories of the Maha- 
raja on or about the eighth December one thousand eiglit hundred and 
eighty one, without having revoked or altered his said will, leaving consi- 
derable immovable and movable estate and [ 426 ]^ effects at (among 
other paces) Oottacamund, Wellington, Calicut, Pothanur and Wynaad 
within the Presidency of Madras. 

The sad testator at the time of his death, as aforesaid, left two sons, 

“ namely, one Phirozshaw Pestonjee alias Phirozshaw Framjoe and the 
plaintiff, and three daughters, namely, Cursetbai (now* widow of the late 
Muncherjee Shapurjee Mehta, deceased), Soonabai (widow of the late 
Framjee Sorabjee Khainbata, deceased) and Katanbai (wife of Framjee 
“ Maneckjee Mhow) his only next-of-kin him surviving. 

Letters of administration to the estate and effects of the said testator 
“ (with his said will annexed) were, on or about the twenty-sixth day of 
August one thousand eight hundred and eighty two, granted by this 
“ Court to the defendants, tlie attorneys of Jolm William Minchin, the 
sole executor of the will, of which cop^ is herein ann(‘xed, marked B. 

“ Before and after the grant of such letters of administration the 
defendants, as such administrators as aforesaid, took upon tliemselves 
‘‘ the management, collection and administration of the estate and effects 
of the said testator, and they now^ purport to have fully managed, 
collected and administered the whole of such estate and effects, save 
and except outstandings to the amount of Us. 6,000, which they allege 
'' they are unable to collect and four pieces of land, namely, one piece of 
‘‘ land at Devala, two pieces of land at Kotagiri and one piece of land at 
** Pothanur, which they allege for want of title and for other reasons, are 
‘‘ unsaleable.” 

” The defendants have, as such administrators as aforesaid, made 
“ out an account of tlieir alleged administration of the estate and effects 
‘‘ of the said testator and filed the same in the office of this Court on or 
'' about the second day of July one thousand eight hundred and eighty- 
“ six, but the plaintiff cliarges that such accounts are vague and incom- 
“ plete and do not account for Several of the outstandings due to the 
estate of the testator, and moreover that several items specified therein 
“ and hereinafter mentioned or refen^ed to should not be aillowod by the 
“ Court as being illegal. 

“ The said Pestonjee Nusserwanjee Bottliwala by his said will be- 
** queathed to Ms daughter CurSetbai the sum of Rs. 8,000 and to each of 
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his two oiliei diiui^htera, the said Soonabai and Katanbai, the sum of 189^ 
Rs 2,000, and to each of hi.s two sons, the [ 427 ] said Phirozshaw March 
P estonjee ahaa Phirozshaw Fiamjce, and the plaintiff, the sum of 24 

Rs 2,100 And the said testator furthei declared that after all the 

claims and debts on his estate should have been paid off, his said Appel- 
trubtees or trustee should be vested with all the surplus monies, tents, late 
profits and income of his residual y estate upotu h ust to pa\ the same Civil 

to his children m the following proportions, namely, one-fourth thereof ' 

to each of his tw'o sons, ^he said Phiiozshaw Pestonit'c abas Pliiioz- 19 m. 425 
shaw Fram]ee, and the plaintiff, another one-tourtli thereof to be 
divided equally among his said lliree daughters, Cursctbai, Soonabai 
“ and Ratanbai, and remaining one-fourth to go towards the fund lor 
“ charitable purposes, thereinaftei mentioned 

As the plaintiff, however, is informed and verily believes, the 
assignee of the said Phirozshaw' Pestoiijec' ahaa Plmozshaw Fiainjee, 
and each of them, the said Cursetbai Soonabai and Ratanbai, have on 
or about October 01 November 1893 tor a small pecuniary considera- 
tion paid to them lespectively by the defendants, executed to tlie 
defendants, releases in full satisfaction of all their respective claims to 
the legacies bequeathed to them resjrectively, and to all other then 
“.respective right, title and mteiest under the trusts of the said will 111 
this paragraph referred to 

The plaintiff submits that all the leleases so taken by the defend- 
“ ants are for and must inure to the benefit of the said testator to which 

“ the plaintiff now^ claims to be alone entitled 

“ Of the outstandings amounting to Rs 6,000 (six thousand) lefeiied 
“to in paragraph 5 hereof, defendants admitted 111 their petition (miscel- 
“ laneous petition No 48 of 1885 on the file of the District Court ot Coim- 

“ batore) that Rs 3,000 w'eie recoverable, but as fai as plaintiff knows 

“ only Rs 500 (a payment made by Mr Chapman) has been collected and 
“ credited to the assets of the estate in March 1886, since which time no 

“ further accounts have been submitted by defendants and no explanation 

“ offered as to wdiether the balance of the said outstandings have been 
“ collected, or if not, win the defendants have not 'succeeded in doing so 
“ Defendants have wrongfullv paid to eacli of thembelves a cornmis- 
“ Sion of 2^ per cent , or 5 per cent in the aggiegate, upon the amount of 
“ sales lealized and collections made on account of the estate of the said 
“ testator, and have charged the said estate [ 428 ] with the same 

“ although the said testator by the terms of his will uas expressly de- 
“ dared that a sum limited to Rs 250 a year should be paid to the trustees 
“ or trustee managing his affairs The sum so paid to themselves by the 
“ defendants amounted to Rs 11,696, whereas the assets of fire testatoi 

“ as disclosed by the latest accounts amount to onh Rs 10,708-3-6 

“ Plaintiff’ submits that such pavments are illegal and must be repaid to 
“ plaintiff with interest 

“ Defendants were not justified in paving the solicitors of the estati' 

“ such heavy feeB Although a wide discretion was allowed them, plaintiff 
“ submits that such discretion should be exeicised with a zealous 

“ regard to the interests of the testator’s eBtate Most of the costs of con- 
“ veyancmg must have been borne by the purchasers and the other costs 
“ of conducting cases and ^winding up the affairs of the e&tate ought not 
“ to have amounted to so large a sum as Rs 14,812-8-8 The accounts 
“ rendered by the solicitors of the estate Messrs Cowdell & Co , as filed 

“ in Court at the time, were of a very general nature, •and defendants 
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“ must have had fuller details (not furnished to the legatees) rendered to 
them before approving the same. 

Dinbai, the late uidow of the tt‘stator, pledged a very valuable 
emerald and other gold ornaments witli one Soonabai, wife of Dirshaw 
“ Durabjee, maistry at Bombay, on or about November 1875, as security 
for the repayment of a loan of Jis. 5,000. Defendants have failed to 
“ recover these valuable jewels on the plea that they are of about the 
“-same value as the claim of the said Soonabai. Plaintiff denies this and 
declares the said emerald and jewels are worth considerably more than 
“ double the amount received on them In token of his strong belief 

“ he paid in 1886 on the suggestion of this Court a sum of Us. 50 to the 
defendants for the appraisement of the same, but plaintiff has not been 
informed what the said emerald and ornaments were valued at, and 
“ believes that they have never fieen appraised. 

No attempt has been made to redeem tlie said emerald and jewt‘ls 
“ and the same are at present in the possession of tlie af()r(*said Soonabai. 
Plaintiff submits that by their laches in this respect, defendants have 
caused heavy loss to the estate of tht‘ testator and must lie ludd n'sponsi- 
“ ble for the same. 

“ First defendant Dadabhai Eduljec^ took a lease of a ^liop at. 

Devala and another shop at Wellington at a monthly rental of [ 429 ] 

“ Us. 25 and 30, respectively, which is much below* tbeir propia- 

value. The goods in these shops belonging to tiu' estate of the testator 
“w'ere also purchased by the ??aid defendant Dadabhai Edulj(‘e at a di^prc'- 
“ ciated valia* Plaintiff submits that without the consent of the District 
“ Court, the said Dadabhai Eduljee as a trustee of the testator’s estate, 

“ had no riglit to deal with the propertv for his ovmi jiroHl. 

“ The said Dadabhai Eduljee purchased on bcdialf of Ins n«‘])h(‘W the 
“ premises known ‘ (Glaring Cross ’ situated in (Glaring Cross Uoad at 
‘‘ Ootacamund for Us 6,750, which is much belov^ its \alue at tin' time, 
the testator a year or two previousl\ liaving refused Its 10,000 for the 
“ building. Within si\ months from flu* datt'. of such sale, the said 
Dadabhai Eduljee puichased for himself tlu' same piopiatx from his 
“ nephew* 

“ From the tiaans of the will it was obviously d(‘sired and intended 
by tlie testator that ‘ Kbusroo coffee estate ’ should not be sold. Inif that 
“ it should be held in trust, the inc.ome tlu*r(‘of to be a})])ortion(‘d annually 
‘‘ among the testator’s children and for charitable puryioses in the manner 
provided for in the said will. Messrs Arbuthnot and (k). Iield a 
“ mortgage on this estate for over Us. 40,000, but were willing, after the 
** testator’s decease and at the earnest solicitations of iilaintiff, to accept 
" Us. 35,000 in full li(piidation of their claim, but defimdant^ m spit(‘ of 
plaintiff’s request to the contrary allowed the estate to ht* sold by public 
auction by the mortgagees wlio took the w]iol(‘ of tie* amount realised, 
“ wdiich plaintiff is informed was ovea* Us 40,000 in payment of their 
“ claim. The estate has th€»reby suffered a loss of Us. 5,0tM) or more, in 
addition to legal costs amounting to Us, 3,000 (approximately) in respect 
of a redemption suit and a suit fo'* an injunction in connection with 
“ the same estate. 

“ Plaintiff submits that the cliarges of ofticij est ablishnu'nt and rent 
** amounting to Us. 4,959 is excessive No details of tliis T:)!" even other 
large items in the accounts have heem furnished. Plaintiff believes that 
“ rent was charged by the first defendant for periods during which the busi- 
“ nefes was earned on in his own premises and in premises belonging to 
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the estate and at that time not disposed of Plaintiff believes that if 
details of the accounts are submitted and scrutinized many items 
therein charged will be found to be unnecessaiy, unjustifiable and 
" excessive 

[ 430 ] Tlie plaintiff assesses his claim for the puiposes of stamping 
his present plaint at Ks 40,000, but if, upon taking the account lieiein- 
after prayed foi , a larger amount is found due to him, the plaintiff offers 
to pay till' additional stamp dutv, sufhcient to envoi the excess 

Phiiniitt, theiefore, pi ays tor the following leliefs — 

(i) That till’ defendants he ordned to lefund to ]jlaintiff the amount 
of commissions paid to themselves, namely, Its 11606 with interest at 

" 0 per cent per annum fiom dale of such payment to th(‘mselves to date 
" of plaint 

(ii) That the sale and purchase hv first defendant of the house at 
Ootaeamiind Kiiov\n as ‘ (diaring ('loss ’ he set aside, witli sucli fmlhei 
diieetionS as In disposal of the same and as lo the rents hitheito eolleeted 
in connection therewith, as to tlie Couit ma^ seem just and propi r 

(ill) For such loss of u'nt on shops in Devala and Wellington and 
loss inclined hy the goods therein having h(‘i‘n puichased at a depreeia- 
tt‘d \alue, as ma^ be disclosed m taking an account 
> “ (iv) Damages foi losses m eonmudion with Khusioo (-state 

“ (a ) To value of emerald and jewels alter deducting the debt due to 
" Soonabai 

(vi) That the defendants be directed to submit detailed accounts of 
expendituie and receipts of monies realized on debts due to the estate of 
the testator and on sales of the piopiatiefe both movable and immovable 

" belonging theicto, as wcW as of all pa>ment8 to eieditois and disbuise- 
ments connected with the administi ation of the eslate 

(vii) That the defendants be held liable for anv loss to the estate, 
wdiieli mav be shown, on going tbiougb the acciounts, to be due to laelu's 
and neglect on their part 

fviii) That the defendants oi any one of them be ordered to pa\ the 
costs of this suit ” 

The defendants filed a w^iitten statement travel sing tlie main allega- 
tions in the plaint and pleaded limitation 

The Distiicfc Judge posted the case for aigument on the question of 
limitation and finding Ihc suit barred dismissed it with costs 
The plaintiff appealed to the High Court 
Ml n F Grant, for appellant 

Mr Johnsfonr and rrio'asaaii Chrttij, for respondent No 1 
Ml Wrdderhurn , for respondent No 2 

JUDGMENT 

[ 431 ] The suit having been dismissed on the ground of limitation and 
wntbout any (‘vidence being taken, it is necessary to see pieciselv what is 
the cause of action alleged in the plaint 

The defendants are the administrators with the w'lll annexed of one 
Pestonjee Nusserwanjee who died in IHBl The plaintiff is entitled iindei 
the wdll to a legacy of Rs 2,100 and to a sliaie of the rcsiduaiy estate In 
the sixth paragiaph of the plaint, the plaintiff takes exception to the 
account filed by the defendants in July, 1886, and in the eighth and follow- 
ing paragraphs he mak^^s" certain charges against the defendants ■ with 
regard to tlicir administration of the estate He assesses his claim at 
Rs. 40,000 and asks for relief in respect of the matters charged against the 
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1899 defendants. He does not ask for payment of his legacy, nor for the ascer- 
March of the share of the residue to which he is entitled. The District 

24, Judge has treated the suit as one for an account and has held that, assum- 

ing time to have run from the date when the account was filed in 1886, the 

Appel- barred by limitation being instituted more than six years after 

LATE date. We agree with the District Judge that in a suit for an account 

Civil, plaintiff is not entitled to go back more than six years (see Saroda 

Pcrshad Chattopadhya v. Brojo Natdh Bhuiiacharjec ( 1 ) followed in 

19 M. 425 . Hemangini Dasi v. Nobinchand Ghose (2) ). If, therefore, the adminis- 
tration was closed in 1886 and the functions of the administrators had 
then ceased, it would follow that the suit could not be maintained. But 
this does not appear to be the ease. The plaint, in connection with one 
charge, assigns October or November 1893, as the date and it is not ad- 
mitted by the plaintiff that all the other charges relate to acts done more 
than six years before the date of the suit. The plaintiff ought to have 
been asked to give dates in respect of the other charges. At any rate on 
the ground of limitation the suit ought not to have been dismissed al- 
together. 

But there is another point that requires consideration and that is 
that the plaint does not explain on what principle the damages for which 
he asks can be granted to him. Assuming that the allegations are true 
and that no question of limitation arises the plaintiff can be entitled (o 
no more than the amount of his legacy and his share of the residu- 
ary estate. It is only on the defendants pleading tliat they have 
no assets that it becomes material to [ 432 ] inquire whether the 
defendants have wasted the assets. On proof of such waste, the plaintiff 
could recover from the defendants personally, so far as they had or might 
have had, assets of the deceased. 

Breach of duty on the part of the administrators may give a legatee 
or creditor the right to recover what is payable to him from the pockets 
of the administrators themselves, but it cannot, otherwise, we think, give 
him any fresh right of demand against them. It is the debt, and not 
damages which only the creditor can obtain whether de bonis testatoris 
or de bonis proprus (^ee Williams on Executors and Administrators, 
Part V, Book II, Chapter 1 ). 

Without a material amendment of the plaint, we are of opinion that 
the plaintiff cannot obtain any relief. Leave to amend ought to 
have been asked for in the Court below where, as it is clear, the frame 
of the plaint was discussed. Leave cannot therefore be granted except 
upon the terms of the appellant paying the respondents costs of this 
appeal and also the costs of the hearing in the District Court. The plaint 
requires to be amended by stating that the plaintiff seeks to recover the 
legacies payable under the will from the defendants personally. 

The suit was brought within thirteen years of the testator’s death and 
therefore as a legacy is not payable for one year after the testator ’f; death, 
the law of limitation would not apply (see In re Johnson (3) ). The one 
year’s rule is recognized in the Succession Act and tht‘ decision of the 
Privy Council in Mylapore lyasatvmy Vyapoory Moodclinr v. Yeo Kay (4) 
had reference to a case in which Hindu law and not the Succession Act 
had to be applied. 

It is clear that in answer to a suit for legacy the administrators cannot 
defend themselves by pleading their own wroffg and alleging that more 
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than six years before the suit they misappropriated or wasted the assets. 1896 
In other words, if the suit is regarded as a Suit for a legacy or a share of March 
the residue, no question of limitation aiises 20. 

Subject to the above obseivations and assuming that the plaintiff is 

willing to amend, we think the decree ought to he reversed and the suit Appel 
remanded, otherwise the appeal should be dismissed with costs late 

Civil 


19 M 433=6 MLJ 207. 

[433] APPELLATE CIVIL 
Before Mr Jyshce Davi8 and Mi Jusficc Boddam 


19 M. 425. 


Ramamirtha Ayyan (Dfifendanf No 1), Appellant v 
Gopalv Ayyan (Plaintiff), Respondent * 

[15th July 1096 ] 

Transfer of Property Act — Act IV of 1882 , Section 123 — Registered gift of land — 
Natural love and affection — Donor retracts consent prior to ripgistration — Com- 
puhory registration — Effect of 

Where a donor made a gift of land to the plaintiff, but prior to registration 
, retracted his consent, upon which the District Registrar ordered compulsory 
registration 

Held, that the donor could not be compelled to register contrary to his wishes, 
and that the registration was void and the gift of no effect 

[Dili., 35 A 3 C4) = 10 ALJ 300=16 Tnd C.xs 406 (41)7), N.F., 3 O C 231 (232) 
R., 9 ACT 300=14 Iiid Cas 61 (63), 13 MLJ 303 (305), D, 13 MJ. J 364 
(367) ] 

Second appeal against tlie deciee of V Sunivasa Chaihi, Sub- 
ordinate Judge of Kunibakonain, m appeal suit \o 12 of 1894, reversing 
the decree of T M Aiidmarayana Chetti, District Mii^if of Mannargudi, 
in original suit No 157 of 1892 

The plaint set forth that the property iindei attacliment and some 
other property were owmed bv plaintiff’s maternal uncle Simdrappn 
Ayyar, that he made a present or gift of the same to plaintiff under a 
deed, dated 6tli January 1890 and plaintiff has been in posJ5ession and 
enyoyment of the same ever since, that the second defendant, wdio ha.s 
fraudulently and colhisivelv obtained a decree in a Small Cause suit against 
the first defendant, bis relative, has placed the disputed property under 
attachment m execution of the said decree and at Ins (the first defendant’s) 
instance that an application presented by plaintiff to remove the attach- 
ment was dimissed for default, and that the first defendant has no mannei 
of title to the property Hence the suit 

In his written statement tlie first defendant admits that the property 
in dispute and some other property w^ere owned by Siiiidiappn Avyar as 
m the plaint alleged, but lie contends that Siindarappa A^yar conveyed 
the same to him under a registered sale-deed on tlie 8th January 1890, and 
that he has been in possession and enjovment e^er since H(‘ further 
impugns the genuineness of the deed of gift relied on plaintiff and says 
that Sundrappa [434] Avyar, tlie alleged executant, denied eliit^ t‘xeeiition 
and denounced it as false before the Sub-Registrar of Atlnebapurarn, and 
he argues that, even granting it be a genuine one, yet it cannot take effect 
as against the’ sale-deed w hfbh w as passed before the gift-deed w^as registered 
and the gift w^as complete. 

Second Appeal No. 547 of 1895 

ihm 
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1896 though a registered document, was registered long 

fULY IS. executed by order of the District Registrar, owing to the 

executant’s denial of execution and refusal to register. 

The District Munsif dismissed the suit. The Lower Appellate Court 
found that both the deed of gift relied on by the plaintiff and the sale- 
deed relied on by the first defendant were genuine; but with regard to the 
third issue which raised the question of the validity of the deed of gift 
wdiich was registered contrary to tlie wislies ol tlie donor, proceeded as 
follow s • — 

" “ Was the donor (uititled to recall his gift after he did all that he was 

entitled to and the donee accepted it? I must of course answer this 
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question in the negaiivi* In regard to a gift which is usually made out 
of pure love and affection, all that tlie donee can do is to indicate his 
intention ot accepting it, and wdien a gift is made and accepted, nothing 
more is needed to perfect it if the donor complied with all the require- 
ments of the law. The statute requires a registered document for it, and 
if the donor write and give a de(‘d to the donee and the latter accept it, 
‘‘ wdiother or not the doner goes to register it voluntarily or not, he having 
placed it out of his power afterwards to recall it, lie c.annot retract or 
annul it. For the donee having the deed in his possession, has the power 
‘ to enforce its registration under the law when tin* donor refuse to register 
‘ it voluntarily. Having placed himself in such a position, he cannot be 
‘ said to have the pow’er to riivoke it before it was registered I think 
“the gift was complete when it w'as written, signed and delivered to 
‘ the plaintiff and plaiftiff took it. No more than that is necessarx to 
‘ perfect it, unless the donor and donee both agree to r(‘scind it and did 
‘ not register it Tliat is totally a different case.” 

Defendant No 1 appealed to the High Court. 
liajagopala Atjyar, for appellant. 

Rawachandra Ran Sahrh, for respondent 


JUDGMENT. 


We have no doubt that a deed of gift is not comple^te until it has 
been registered as reciuiu'd by Section 12B of the Transfer of Property 
Act, and that it only opeiates upon [ 435 ] registration. In this case the 
deed of gift was not registered until the sale had been completed and, there- 
fore, was not effectual as against the deed of sale. 

We are further of opinion that a deed of gift being a voluntary trans- 
fer remains nudum pavtum until the donor has done all that is necessary to 
make it legally complete To do so, it is necessary, inter alia, that it 
should be registered; but he can be no more compelled to register the deed 
than to (execute it in the first instance. Tlie registration of the present 
deed contrary to the supposed donor’s washes, which was ordered by the 
Registrar, was therefore void. We accordingly hold there was no gift, and 
reverse the decision of the Subordinate Judge and restore that of the 
Munsif. The appellant’s costs in this (kmrt and in the first Appellate 
Court must be paid by the respondeni. 
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Chinna Seetayya (Petitioner), Apjiellant v 

Krishna vanamma 

Civil, 

(Counter-Petitioner), Respondent * [7th 

August, 1890.] 

19 M. 435 . 


ExtcuHon — Partition by Collector — Civil Procedure Code, Sections 265, .^60 — Jiirtsdii^- 
iion of Court to hear objections to the division order^ed by Collettor 

Where a decree foi partition of an estate has heeii transmitted by the 
District Court to the Collector for execution under Section 265, Civil Procedure 
Code, the Court that made the decree is not deprived of its judicial power to 
heal and decide objections to the division of the estate made by the Collector 

[R., 2 S K 2d8 (239), S Pom LR (640), 15 MCCR 139)1 

Appeal against the order of G T Mackenzie, Acting District Judge 
of Godavan, dated 20fcli February 1895, passed in miscellaneous petition 
No 53 of 1895 

The petitioner, who was a decree-holder in original suit No 3 of 1867 
on the file of the Court of the late Principal Sadr Ameen oi Rainhmundry , 
filed a petition in the District Court, Godavari, praying that the Court 
would be pleased to order the Collector to complete the siib-division and 
partition of the village of Timmanagudam as early as practicable and 
dehvei petitioner’s share to him 

[M6] The District Judge pa&sed the following order — 

In 1885 an older was sent to the Collector to make the division 
under Section 265 of the Code After correspondence for some years 
the Collector divided the village into six shares and reported the matter 
to the Board of Revenue 

“ The Board m its pioceedings No 26, dated ITtli January 1894, sanc- 
" tioned the division and said that the six shareis might be asked to draw 
“ lots for the shares The shareis object to the shares, protesting that 
they are unequal, and refused to cast lots The Collector reports that 
“ he can do nothing in the matter 

“ Petitioner now asks this Court to order the Collector to make a fresh 
“ division Petitioner^ state that the division which the Collector has 
“ made is inequitable The tank is given to one share The tank bund 
“ is given to another share The wet land is given to a third Share All 
“ the sharers object to the Collector’s division and then objections were 
“ placed before the Collector by the Tahsildar’s repoit, but the Collector 
“ refused to modify his decision and reported the division to the Board of 
Revenue for confirmation 

"I am of opinion that Section 265 of that Code gives to this Court 
“ no power to hear objections to the division made by the Collector or to 
" direct the Collector to make a fresh division Petitioner’s pleader cites 
“ Debt Singh v Sheo Lall Singh (1), but I think that does not go so far 
“ Section 396 does give this Court such power, but Section 265 does not 
I must dismiss this petition 

“ With reference to the Collector's letter I am of opinion that Section 
“ 265 puts on the Collector the duty to carry out his division without the 
"consent of the sharers li they refuse to draw lots for the portions 

♦Appeal against Order No 13J of 1R95 
(i) 16 C 203 
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marked out by the Collector, the Collector must assign these portions to 
“ the various sharers and offer to place them in possession.’' 

The petitioner appealed to the High Court. 

Srirangachariar, for appellant. 

Bespondent did not appear. 

JUDGMENT. 

We agree with the principle laid down in Mahadaji Karandikar v. 
Hari D, Chikne (1) that “ the Court that has made a decree or judicial 
order w’hich has then been transmitted [437] for execution to a Collector is 
not deprived of the judicial powers with respect to it, which may still, at 
any particular time, be competent to such Court, and which it w^ould have 
had had the order been placed in the hands of its own ordinary officer the 
Nazir.” 

T-his general power has been curtailed by special legislation so far as 
regards Section 320 of the Code of Civil Procedure (see Section 30 of Act 
VII of 1888). The amendments effected thereby are, however, not made 
applicable to Section 265 of the Code, as they should have been if it had 
been intended by tlie legislature to limit the natural jurisdiction of the 
Court in respect to this section. 

We are, therefore, of opinion that the District Judge had power to 
hear objections to the divisions made by the Collector. His order declin- 
ing to interfere is, therefore, reversed, and he is directed to replace the 
petition on his file and dispose of it. 

No order is required as to costs. 


19 M. 437. 

APPELLATE CIVIL. 

Before Sir Arthur J, H. Collins, Kt., Chief Justice and 
Mr. Justice Benson. 


Anantiia Bhatta (Plaintiff), Appellant v. Holeya 
Deyyu and another (Defendants), Respondents.* 

[I6th and 17th April and 14th July, 1896.] 

Limitation — Purchase by conditional sale — Vendor remaining in f>ossesswn as tenant 
holding over— Possession not shotvn to be adverse 

In i866 the plaintiff brought the plaint lands by conditional sale-deed repay- 
able in ten years from a third party, who, under the same document, became 
his tenant of the said lands. Before the expiration of the ten years the 
vendor died, and his widow sold her right in the lands and gave possession to 
G, the transferor of the second defendant. On the expiration of ten years 
the sale to plaintiff became absolute and G contained to hold over after the 
expiry of the lease, but there was no evidence to show that G*s possession ever 
became hostile to plaintiff: 

Held, that the fact that plaintiff’s title rijiened into full ownership on the 
expiration of the ten vears provided by the sale-deed did not after the character 
[438] of the tenure of G, that his possession never became hostile to plaintiff, 
that G acknowledged the plaintiff’s title in his sale-deed dated i88r to the second 
defendant, and that the suit was not barred 

Second appeal against the decree of W. C. Holmes, District Judge 
of South Canara, in appeal suit No. 345 of 1893, confirming the decree of 
I. P. Fernandes, District Munsif of Puttur, in original suit No. 21 of 1898. 

♦Second Appeal No. 319 of 1895. 

(i) 7 B. 332. 

mo 
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Plaintiff sued to recover possession of a piece of rice land valued at 
Rs. 321-9-9, with buildings thereon valued at rupee one, forming portion 
of Mull Warg No 2 of Layila village, and Rs. 172-15-0, being the produce 
for the three years ending on 30th March 1892. 

The facts of the case were as follows — 

The plaint land originally belonged to Keshava Hebbara. He sold by 
Exhibit A the land to the plaintiff conditionally on 5tli March 1886, it 
being agreed that if Keshava Hebbara paid the purchase money within ten 
years of the date of sale, he was to have the land back In 1875 Keshava 
Hebbara’s widow Ganaga Bai sold her right of repurchase to Gopala Bhatta, 
and Gopala Bhatta brought original suit No 99 of 1876 on tlie file of the 
Buntwal Munsif for the cancellation of Exhibit A on payment of the con- 
sideration money The plaint was filed in April 1876 The &uit was 
dismissed In appeal (A. S No 33 of 1878) the Lower Court’s decree 
was confirmed The appeal-judgment is dated 18tli July 1879 On 7th 
February 1881* Gopala Bhatta transferred what rights he had under the 
sale deed he got from Ganga Bai to the second defendant Venketasha 
Bhatta The first defendant was the tenant of the Second defendant 

One of the terms of the conditional sale of the 5th March 1866 was 
that Keshava Hebbara was to remain in possession and cultivate the land 
fof ten years under the mortgage and pay Rs 27 minua th^ assessment 
every year After Keshava Hebbara's death his w’ldow Ganga Bai conti- 
nued in possession as tenant as the plaintiff alleges The chief contention 
was that by Exhibit A the vendor was created a tenant, and that conse- 
quently it should be piesumed that the tenancy continued till the contrary 
was shown 

The Lower Court held that the plaintiff had not had constructive 
possession of the land in suit within the twelve years next [439] preced- 
ing the date of suit, that the second defendant had been in constiuctive 
possession and that the suit was barred by limitation 
Narayana Ran, for appellant 
Hamachandra Ran Saheh for respondent No 2 
Madhava Ran, for respondent No 1 

JUDGMENT 

The only question argued before us in this appeal is whether the 
suit is barred by limitation The respondent’s case is that the appellant 
having become absolute owner in 1876 (on the expiry of the ten yeais 
Stipulated in Exhibit A), Ins right to recover possession arose then, and as 
he was not then or afterwards in possession up to the date of suit, a period 
of more than twelve years, his right to recover was baired 

This argument is defective Under Exhibit A executed in 1866, the 
plaintiff was the landlord and Keshava Hebbara was his tenant and was 
in possession of the land as his tenant Before the expiry of the ten years 
stipulated for in Exhibit A Keshava Hebbara died and Exhibit I was exe- 
cuted by his widow It gave possession of the plaint land to Gopala 
Bhatta, wdio thus became a tenant in possession under the plaintiff 

The fact that in 1876, on the expirv of the ten years Stipulated for in 
Exhibit A, the plaintiff’s title became that of absolute owner instead of 
merely conditional vendee or mortgagee did not alter the character of the 
possession hel^ by Gopala Bhatta He continued to be the plaintiff's 
tenant, holding over after l?he expiry of the term m the lease (Exhibit A) 
and his possession was m no sense hostile That this is so is clear from 
Exhibit IV executed on the 7th February 1881, in which, Gopala Bhatta 
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iSM recites all the prior transactions and admits the title oi the plaintiff as 
July 14. ie^i^dlord. The second defendant (second respondent) claims under this 
assignment. 

Appel- clear, then that the tenancy created under Exhibit A has never 

LATE been determined, and it was acknowledged in February 1881, i.e., within 
Civil, twelve years prior to the suit. For both these reasons, then, the plea of 

bar by limitation is unsustainable. 

19 M. 437. We reverse the decree of the Courts below and give judgment for 

plaintiff as sued for with costs throughout. 


19 M. 440. 

[MO] APPELLATE CIVIL. 

Before Sir Arthur J. H. Colltna, Kt., Chief Justice, and 
Mr. Justice Benson. 


Kunhi Pennu (Plaintiff), Appellant v. Cuiruda (Defendant), 
Respondent."^ [80th January and 7th August, 1896.] 

Makkatayam law — Thiyyas of Caltcut-Successton 

Among the Thiyyas of Calicut governed by the Makkatayam Law, the widmv 
of the deceased owner is a preferential heir to his mother 

Appeal against the decree of A. Venkataramanapai, Subordinate Judge 
of Calicut, in original suit No. 4 of 1894. 

The facts of the case were as follow^s : — 

Suit for a declaration that plaintiff is entitled to succeed to the 
“ plaint properties left by her deceased son Sankavan in preference to his 
widow, the defendant. 

Defendant pleads that the 'Suit is precluded by the provisions of 
“ Section 42 of the Specific Kelief Act I of 1877, that plaintiff had been 
divorced by her husband Raman, and that she (the defendant) is heir to 
the plaint property left by her husband Sankaran. 

Issues for determination are — 

“ (1) Whether the suit for a mere declaration of title is 
maintainable ? 

“ (2) Whether the plaintiff had been divorced by her husband 
Raman ? 

“ (3) Whether plaintiff is emtitled to succeed to the properties 
left by her son Sankaran in preference to his widow, the 
defendant ? 

“ Plaintiff is the widow of one Edathodi Raman and defendant is the 
“ widow of their son Sankaran. The plaint property was acquired by 
“ Raman, on whose death it descended to his son Sankaran, who held it 
“ until his death in July-August 1893. The questions is whether 
“ Sankaran’s mother the plaintiff or his widow the defendant is the pre- 
ferential heir. The parties are Makkatayam Thiyyas of Calicut.” 

[«ii The Subordinate Judge did not record a finding on the first 
issue; as to the second issue, he found that the plaintiff had not been 
divorced by her husband Raman; and as to the third, that the plaintiff 
was not entitled to succeed to the properties left by her son in preference 
to hjis widow, the defendant. He accordingly dismissed “the suit with 
costs. 


♦ Appeal No. 50 of 1895. 

ic(i2 
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Plaintilf appealed. 

Govindan Nambiar, for appellant. 

Mr Krishian - ioi respondent. 

The Court (Collins, C J , and Parheu, J ) made the following 

Order — The Subordinate Judge has decided the suit on the ground 
that, in the absence of proof of a special custom, the ordinary Hindu law 
must be followed, and hence that the widow will succeed in preference to 
the mother 

But he holds at the same time that the family piopeity belonging to 
Raman and Sankaran was impaitible on the strength of the decision In 
Raman Menon v Chathunni (1) If this be so, a special custom in devia- 
tion of the ordinal y rule of Hindu law has so far been pioved 

The question then arises — if the property be held as tarwad propeity 
in the marurnakkathayam sense — who is to hold it on tjie death of the 
last male? Is it the Senior surviving female, the propeity being imparti- 
ble, or the widow of the last male-holder as in Hindu law? When once 
the Hindu law has been deviated fiom as to the nature of the property, 
it may be that the succession would go as in a taiwad See Ranchan v 
Perachi (2) 

We think the following issues should be tried — 

• (1) Was the propeity held by Raman and Sankaran as impartible 

tarwad property 

(2) If so, does the succession pass on the death of the survivor 
to Ins widow, 01 to the senior female in the family, or to 
both ? 

There should also fie a finding on the first isbue. 

Further evidence may be taken. 

The findings will be leturned in three months from the date of the 
leccipt of this order, and seven days will be allowed for filing objections 
after the findings have been posted up in this Couit 

[442] In compliance with the above order, the Subordinate Judge 
submitted the following. 

" Finding — I am directed to tr} the following two additional isSues 
and to submit my findings thereon, and also on tlie first issue tried at the 
original hearing — 

“ (1) Was the piopeit\ held by Raman and Sanka an as impaitible 
tarwad pioperty? 

" (2) If so, does the succession pasB on the death of the suivivor to 
his widow, or to the senior female in the family, oi to both''^ 

“ Plaintiff sues for a declaration that she is entitled to succeed to the 
“ plaint pioperty left by her late husband Raman and inhented on his 
" death by their Son Sankaran, who died in July- August 1893 Plaintiff 
“ states (and tlic defendant admits) that the piopeity belonged to Raman 
" as his self-acquired property (see paragraph 1 of the plaint) It is the 
“ case of neithei party that the property was held by Raman and Ins son 

“ Sankaran jointly wliethcr as impart hie tarw'ad propeitv oi otlunwisc 

" The son inhented tlie pioperty on the death of his fathei, its sole owmer 

“ The argument seems to be that in the hands of Sankaran the pro- 
" perty was family propeity, i e , propeity belonging to the family of his 

father Raman, who was its sole owmer, and that, as such family 

** property, it "w^as impartiUe tarwad property On Raman’s death, his 
family consisted of his widow", the plaintiff, and his son Sankaran, 

(i) 17 M. 184 (2*) 15 M 281 
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V deceased husband of defendant. The son inherited the estate, subject, 
‘‘ of course, to the interest possessed by the widow in her deceased 
husband's property. To this extent the property must be deemed to 
“ have been held by Sankaran as family property. 

** It has been held that among Makkatayam Thiyyas of Calicut there 
can be no compulsory partition of family property — Raman Menon v. 

“ CAathunni (1). In the present case the defendant attempts to prove that 
“ partition is enforcible, but there i& no satisfactory evidence as to the cus- 
tom. Defence witnesses 6, 7 and 8 depose that partition can be enforced, 

“ but the 8th witness gives no instances of such partition, and though 
“ the remaining two witnesses refer to Borne cases, their evidence can 
“ [ 443 ] hardly be accepted as sufficient. The omission to call the parties 
** to any such partition or their successors is not explained. Defendant 
cites three cases in which partition has been decreed by Courts, but these 
“ are inconclusive. One is a case of 1876 (Exhibit XIX) in which an 

** arbitrator’s award was ordered to be passed into a decree of Court. In 

“ the other two cases (of 1887) in which partition was decreed no question 
** appears to have been raised as to the right to Seek compulsory parti- 
“ tion. I am of opinion that the evidence adduced in this case is inSuffi- 
“ cient to support a finding, in opposition to the ruling quoted above, that 
** partition is enforcible in respect of the property in dispute in this caSe. 

“ It follows, therefore, that the plaint property which belonged to 
Raman as his separate property, and inherited on liis death by his son 
“ Sankaran, was held by the latter subject to the interest of his widow 
“ the plaintiff. Now what is the nature of plaintiff’s interest in the pro- 
‘ ‘ perty ? It can scarcely be contended that property left by a Makkatayam 
“ Thiyya belongs to his widow and son jointly. The very term rnakkata- 

“ yam signifies that the ‘ day am ’ or succession belongs to the ‘ magan ' 

or son. 

“ Assuming for the sake of argument that the plaint property was 
held by Raman and Sankaran as impartible tarwad property, and that 
on the death of the former the latter took it as the survivor, the question 
“ is whether, on the death of the survivor, is descends to his widow, or to 
“ her and to her mother-in-law, or to the senior of them. Is there any 
custom governing the succession? Neither party has cited any decision 
“ bearing on the point. The oral evidence in the case is not important. 
“Plaintiff’s witnesses depose that the property left by the son belongs to 
“ the mother in preference to the widow. On the other hand, the defend- 
“ ant’s witnesses state that, according to custom, the widow' takes the 
“ estate to the exclusion of the mother. Plainiff’s witnesses give no 
“ instances of the succession of the mother in preference to the widow. 
Defendant’s witnesses 3, 6 and 7 do refer to some instances, but the parties 
“ concerned have not been called. I am unable to hold that this evidence 
“ is sufficient to prove the custom. 

“ In these circumstances, it appears to me that the question has to 
“ be decided on general principles assisted by any judicial decision in the 
“ case of communities similarly situated. In [ 444 ] Malabar the bulk 
“ of the population (chiefly Nayars) follow the marumakkathayam 
“ law of inheritance under which the tarw^ad holds the property as im- 
“ partible family property. The Nambudri Brahmans, who are of course 
“ subject to the Hindu law of inheritance, have, since their settlement in 
“ Malabar, adopted special customs modifying the Hindu law rules in 
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certain matters They have, for instance, adopted tlie local rule of 
impartibility of family property The makkatayam Thiyyas of Calicut 
“ are Also held to have adopted that rule, but the fundamental basis of 
the makkatayam or Hindu law of inheritance, viz , that the succession 
belongs in the firbt instance to males (magans or sons) to the exclusion 
of females, does not appear to have been abandoned by either com- 
munity in favour of the marumakkathayam rule, according to wdnch 
male and female members have equal rights to family property Thus, 
even where a widow was the sole surviving member of a (Nambudri) 
family, it was held that she is not at liberty to alienate the family 
property at lisr pleasure, and that it is not at her absolute disposal — 
Vaaudevan v The Secretary of State for India (1) This ruling implies 
that the widow has no equal rights of property with males I do not 
Bee why the principle upheld in this ruling in the case of Nambudhs 
should not be held to apply to makkatayam Thiyyas of Calicut, who, 
though subject to the Hindu law rule of succession from father to son 
(makkatayam), have, like the Nambudris, adopted the marumakkatha- 
yam rule of irnpai tibility of tarnily piopeity 

“ The position of females being thus substantially that of females 
under the oidinary Hindu law, and the inheritance being found to belong 
to males to the excluBion of females, it is, I think, reasonable, to hold 
“ that the widow takes the inheritance in preferenee to the mother 

" I find, then, that the plaint property was not held by Raman and 
Sankaran as their joint tarwad property, though among these people joint 
“ family propel ty would be impartible (first issue), and that, on the death 
" of Sankaian, the succession passed to his widow the defendant (second 
" iBsue ) 

" I have now to record my finding on the fiist issue raised at the 
“ original trial, viz , whether the suit for a mere declaration of [445J title 
" IS maintainable I find that the suit is not maintainable Plaintiff’s 
“ own sixth witness states that the pioperty is held by defendant Defence 
" first witness, Chathu Kutti, who has been karyastan since Sankaran’s 
'* time, deposes that defendant is in possession, and that the taxes due on 
“ the property are paid by, or in behalf of, defendant Defendant’s brother 
" (ninth witness), who manages her affairs, gives evidence to the same 
" effect This evidence is amply suppoitcd by documentary evidence 
" Immediately after Sankaian’s death, the defendant appears to have 
paid assessment (see levenue leceipts V) and granted leases (see Exhibits 
“VI to XII) in lespect of his properties The patta haB also been 
“ transferred to defendant’s name (Exhibits XIII to XV) Plaintiff is 
“ thus in a position to seek further relief than a mere declaration, and her 
suit IS unsustainable “ 

This appeal coming on again for final hearing on return to the order 
of thiB Court dated 3(>th January 1896, the Court delivered the following 

JUDGMENT 

There being no memorandum of objections, we accept the findings 
and dismiss the appeal with costs. 
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APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Davies. 


Zamindar of Vallur and Gudur, Plaintiff v. Adinarayudu, 
Defendant.* [2l8t August, 1896.] 

Ct 7 il Procedure Code, Section 64 ^— Provincial Small Cause Court's Act-^Act IX of 
1887, Section 35 (i) — IVithdrazval of potvers — Cml Courts Act — Act III of 1873 
' {Madras), Section 28. 

Under Madras Act III of 1873, Section 28, a Munsif was invested with the 
powers of a Small Cause Court’s Judge for the trial of suits cognizable by 
such Court up to Rs. 200 in value. Subsequent to decree but prior to execution, 
his powers as Small Cause Court’s Judge were withdrawn by notification in 
the Gazette: 

^ Held, that application for execution must be made to the C ourt in which the 
StAall Cause Court’s jurisdiction vested at the dale of the application. 

[M6] Case stated under Section 617 of the Code of Civil Procedure 
by V. L. Narasimham, District MunSif of Musulipatam, in original suit 
No. 482 of 1889. 

The facts of this case appear from the letter of reference, which w^s 
as follows: — 

“ This reference arose in the matter of execution of a decree, and the 
“ decision herein will be a guide to a lot of execution applications of its 
“ kind. 

My extended small cause jurisdiction being withdrawn by the recent 
“ notification No. 472, published at page 1454, part I of the Fort St. 

George Gazette ^ dated 17th December last, and the Subordinate Court 
“ here being invested \Nath small cause jurisdiction up to the amount of 
Rs. 500 over this Munsif, I consider I am unable to execute the decrees 
“ passed by this Court on all suits of a small cause nature, whetlu*r passed 
** by me under the extended powers or by my predecessors on tlie ordinary 
“ side for want of such powers. The pending execution applications and 
those decree already transferred to the ordinal*}’ side, on application, 
“ under Section 228 of the Code being exceptions to the view. The 
“ authority for this opinion iS Section 649 of the Code and Section 85 (1) 
“ of the Small Cause Act (IX of 1887) 

“ The decree-holder’s vakil, relying on tlie opinion of the learned 
“ Chief Justice, expressed in Latchman Pandeh v. Maddan Mohun Shyee 
“ (1), a case decided under Section 649 of the Code, represents to me tliat 
“ I have still concurrent jurisdiction to execute all the decrees hitherto 
“ passed by this Court, and that it is optional with the decree-holders to 
“ present execution applications to this or the Subordinate Court, by the 
“ use of the words ‘ shall be deemed to include ’ in Section 649 and ‘ may 
“ be had ’ in Section 85 (1) of the Small Cause Act. This is also the 
“ general opinion of the Bar, but I do not concur with them. 

“It is clear from the notification quoted above that my extended 
“ small cau^e jurisdiction has ceased, and when there is such cessation 
“ the Subordinate Court vihich was invested with such jurisdiction must, 
“ I think, be decided hereafter to be the only proper Court empowered to 
“ deal with all execution applications connected wdth suits of, a small cause 


* Referred Case No. 4 of 1896. 
(i) 6 C. 513. 



Vli] ZAMINDAK OP VALLUR A: OUDOR V. AblNARAYUDU IV l^ #i- 448 

nature, being above Rs. 50 in value. The application under reference 
“ being one of LM7] them, I have passed orders thereon, contingent upon 
the opinion of the High Court, referring the party to the Subordinate 
Court. 

“ It is difficult to reconcile with the context the opinion of the Chief 
Justice quoted above, and 1 do not understand how a Couit will be able 
to exercise a jurisdiction which is withdrawn, the jurisdiction of the 
Judge being that of the Court It is incongruous to construe that two 
Courts would have concurrent juiisdiction when that id‘ one Couit lias 
ceased, and in the same reported case Justice Field took a diffeient viow , 
to wit, that it the jurisdiction ot one Court had ceased, the other Couit 
would have jurisdiction (vide last para ot page 515 of the same case), 
this view being against concuiient jurisdiction 

The facts ot that case w^ere different fiom the piesent Tlicie the 
territorial jurisdiction was in question, and in tact there was no 
change of Court, excepting a few modifications, such is its removal to 
another station, and it was the self-same Munsif and the self-Same 
Court But heie pecuniary juiisdiction is in question, and I believe 
piesent case may be taken as an example ot tlie cessation of juiisdiction, 
the peculiar one given at page 519 ot the leport not being exhaustive but 
permissive 

I w^ould not have referred this case but for the doubt entertained 
by me being one of general applicability I could not also find any 
" Madras reported case on the subject I therefoie beg to know^ the deei- 
" Sion of the Honourable High Court upon the following point — 

Whether this Court’s jurisdiction to execute the decrees passed by 
"it in all Suits of small cause nature, whether passed undei extended 
" powers or on the ordinary side, has ceased on account o^ the establish- 
" ment of the Suboidmate Court w^ith small cause jurisdiction, or whether 
" this and the Subordinate Court have concurrent jurisdiction in respect 
to those decrees^ 

" My own opinion is that this Court’s jurisdiction to deal witli sucli 
" execution applications has ceased, unless tiansf erred to it under Section 
" 223 of the Code, and that this and the Suboidmate Couit have no con- 
" current jiinsdiction 

Pal ties w ere not repi’esented 

JUDGMENT 

As regal ds Suits tr ed by the ^lunsif under tlie extended small cause 
jurisdiction, wliicli is now withdiawn. w^e [448 1 are of opinion that exe- 
cution proceedings in such suits must be had in tliat Couit m winch the 
jurisdiction now vests, that is the Suboidmate Judge’s Court 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Parker. 


Skshagiri Hau and others (Plaintiffs), Appellant v. Kama 
Kau and another (Defendants), Respondents.'^ 

[23rd January, 1896.] 

Leliers Patent, Clause 12 — Jurisdiction of High Court — Immoveable property situated 

outside — Moveable property situated loithin the jurisdiction — Leave granted by 

Registrar 

Where the plaintiffs brought a suit for their share of family property consist- 
ing of land situated outside the jurisdiction of the High Court and for move- 
ables situated within, leave having been granted by the Registrar • 

Held, that the High Court had no jurisdiction as to the lands, and that the 
suit must be dismissed as to them : 

Held, further, that leave to sue had been wrongly granted by the Registrar. 
[F.. 29 C ;il5 (322), R.. 22 B 922 (926); 27 M. 157 (160); 28 M. 116 (222).] 

Appeal against the judgment of Shephard, J., sitting on the original 
side of the High Court in civil suit No. 147 of 1894. 

The facts of the case were as follojvs : — 

This suit was brought on the original side of the High Court, 
Madras, by the first plaintiff and his two sons, plaintiffs Nos. 2 and 3, to 
recover his share in the ancestral property of his late father Cumbam 
Narasinga Kau. On the death of his said father, plaintiff’s brother 
Cumbam Subba Kau, since deceased, took possession of and managed the 
family property until his death. After the death of Cumbam Subba Kau, 
the property came into the possession of his widow, the second defendant. 
The first defendant is the son of Cumbam Subba Kau (deceased). 

The plaintiffs demanded their share from the defendants on 19th 
January 1891 of the family property consisting of immove- [M9] able 
property situated in the (lodavari and Cuddapah Districts and certain 
moveable property as specified in the plaint and schedule situated within 
the jurisdiction of the High Court. 

Leave was granted to the plaintiff to sue in the High Court by an 
order of the Registrar, dated 21st August 1894. 

The material portion of Clause 12 of the Letters Patent is as fol- 
lows: — “ And we do further ordain that the said High Court of Judicature 
“ at Madras, in the exercise of its ordinary original civil jurisdiction, shall 
“ be empowered to receive, try and determine suits of every description, 
“ if in the case of suits for land or other immoveable property, such land 
“ or property Shall be situated or in all other cases if the cause of action 
‘‘ shall have arisen, either wholly, or, in case the leave of the Court shall 
“ have been first obtained, in part, within the local limits of the ordinary 
“ original jurisdiction of the said High Court or if the defendant at the 
“ time of the commencement of the suit shall dwell, or carry on business 
or personally work for gain within such limits.” 

On the suit coming on for settlement of issiies on the 7t5i March 1894 
Seshagiri Aiyar for defendants took the ^ preliminary objection that the 

* * Appeal No. 48 of 1895 . 
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High Court had no jurisdiction to try the suit under Clause 12 of the 
Letters Patent as far as immoveable property was concerned, inasmuch as 
flP portion of the immoveable property sued for was situated within the# 
jurisdiction of the High Court He further contended that the leave tJ 
sue was improperly granted by the Registrar and ought to be set aside 
S Subramania Aijyar, for the plaintiffs contended that the Couit had 
jurisdiction and thyit the case was provided for by the words " in all 
other cases ” 

Shephard, J. — This suit is brought by the plaintiff against the son 
and wudow of his late brother Subba Rau to recover his share of the faigily 
property The defendants are said to reside in Madras and the property 
consists of cash and other moveables, and also of lands situated in the 
Godavari District Leave has been obtained under Clause J2 of the Letters 
Patent to institute the Suit in the High Court It is objected on behalf 'ot 
the defendants that, inasmuch as the only immoveable property concerned 
IS outside the limits of the jiiiisdiction of the Couit, the Couit has no 
jurisdiction in respect of it and leave ought not to have been granted 

[450] The question turns upon the construction of Clau&e 12 of 

the Letteis Patent It is clear upon the decided cases Fradaniia Mam 
Dasi V Kadavibmi Daai (1) and Jagadajnba Daai v Padmamqni Dani (2) 
•that the provision as to leave applies as well to the case of land situated 
not wholly within the local limits as to the case of causes of action not 
wholly arising within those limits, and that it is not restiicted to the 
former case as it might seem to be at first sight In ihe present case, 
there being no immoveable property within the jurisdiction, it is manifest 
that leave could not properly be granted, and that the Court could not 
assume juiisdiction, unless there were other property involved as the 
subject matter of the same cause of action 

Now as I read the clause with the aid of the inteiprctation put upon 
it by the abovementioned cases, it may be paraphrased as follows — The 
Court has juiisdiction in respect of land situated wholly or subject to Ihc 
proviso as to leave in respect of lands Situated partly within the local 
limits, “ in all other cases ” it has jurisdiction, if the cause of action has 
aiisen wholly or subject to the proviso as to leave, if the caufie of action 
has in part arisen within such limits, I think that the phrase " in all othei 
cases ” must be read as excluding the case mentioned m the immediately 
preceding Sentence, that is the case of suits for land — and ^hat, therefore, 
the provision as to leave when applied to a case in which the cause of 
action has not? wholly arisen within the local limits must relate to cases 
other than those of suits for land If this be the correct view, leave 
could not lightly be granted in the present case, because the suit is in 
part a suit for land Although the cause of action may have aiisen in 

part within the local limits, the case is not within the category of " other 

cases and, therefore, the provision as to leave does not apply 

This interpretation of the clause is in accordance with the decision 
of West, J , in Jairam Narayan Raje v Atmaram Narayan Ra]c (3) 

Accordingly 1 must hold that leave ought not to have been gi anted, 
and that the suit must be dismissed so far as regaids the land 
Plaintiffs appealed 

rwi] Subramania Ayyar, for appellants 
Seshagm Ayyar, for /espondenta. 
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JUDGMENT. 

We agree with the learned Judge in the construction he has placed 
on Clause 12 of the Letters Patent. No portion of the immoveable pro- 
perty is situated in Madras and therefore leave to sue in the High Court 
could not be granted. The appeal is dismissed with costs. 

19 M. 451 (P.C.)=23 lA. 128=6 MJLJ. 149=7 S«r. P.C.J. 83. 

PRIVY COUNCIL. 

Present : 

Lords Watson, Hobhoase, and Daveij, and Sir H. Couch. 

[Oh appeal from the High Court at Madras.] 

!Muttuvaduuanadiia Tever, Plaintiff v. Periasami Tevau, 
Defendatkt. [17th and 27th June, 1896.] 

Miiakshara of inheritance— I tn partible camindari 

Heritage to an impartible zamindari is to be traced according to the ordinary 
rules of the Hindu law of inheritance, unless some further family custom 
exists, beyond the custom of impartibihty, although the estate will ht in the 
possession of only one heir at a time. ^ 

It was contended for the appellant that, in tracing the right heir to the 
proper stock entitled to the inheritance, a rule was applicable to an impartible 
estate, different from that applied to a partible one ; and that when once the 
heritage to an impartible estate had become obstructed, on the death of each 
successive owner the true successor was the heir of the last owner of the 
originally unobstructed estate, though this did not apjily to a partible estate 
But for such a distinction no authority was cited, nor any principle suggested ; 
and it w^as not upheld. 

The parties to this suit, first cousins once removed, contested the right to 
inherit an impartible zamindari, which had l>cen acquired by their common 
ancestor, who had left two daughters by two different wives. The plaintiff 
was the son of the younger daughter, the defendant's father was the son of 
the elder. The younger half-sister survived the elder, and in 1863 was judicially 
declared to have inherited alone the impartible zamindari. On her death the 
elder daughter’s son, in litigation ending in 1881, made good his title to the 
impartible zamindari, being the descendant in the elder line • 

Held, that this son of the elder daughter became, as the last male owner, 
the stock from which de.scent had now to be traced, and that the ancestor was 
no longer that stock. And Iteld, that the scin of this last male owner had a 
title to [452] the zamindari on his father’s death in consequence of the full and 
complete ownership of the latter, who had himself become a fresh root of title. 

This decision dis|K)sed of the only question that was argued on this appeal 
But the decision of the Courts IhjIow' that the plaintiff could not claim the 
inheritance in virtue of survivorship was also affirmed. The judgment lielow, 
on this part of the case, was based on this that no family ct -parcenary had 
existed to give rise to survivorship, as the sons of daughters could not form 
a family co-parcenary, which could only consist of the descendants of a 
paternal ancestor 

Appeal from a decree (25th April 1892) of the High Court (1), alfirin- 
ing a decree (11th April 1890) of the District Judge of Madura. 

This suit was cornmemced on the 19th August 1889 for the possession 
by right of inheritance of the impartible /emindari of Shivaganga in the 
Madura District, the plaintiff claiming the succession after the late 
zamindar, Dorai Hingha Tevar, who died on the 19t)i July 1888, and 
whose son held the zamindari after him. The vwadisputed fa6ts, and the 
issues framed in the Court of first instance, appear in the report of the 
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appeal in thip suit (1) to the High Couit The judgments concuiTing in 
the dismissal of the claim were given by the late Muttusami Ayyar, J , 
c.i.E , and by J3est, J The latter of these Judges stated tlie material 
facts, which also fully appeal in the judgment on this appeal 

Since the death of the isteinran zemindar, or giantee of tlu^ estate 
from the Goveinnient, the line of the descent of the zennndari had twicci 
been rectified by decisions of the (’ouits and settled by then Lordships 
Once in 1868, when in Kattama Natchiar v The Zaminflat of Shiva- 
(janga (2), the \ounger daughtei of the istemraii zainindar v^ as declaied, 
by the order of Her Majesty in Council, the tiiie heiress And again au 
1801 when Dorni Singha Tevar, son of Vela, the elder sistci ot Kattama, 
on the death ot the latter in 1887, was declaied, b;\ oidei from the same 
authority, in Muthuvaduganadha Tvvar v Doim Singha Tevar (8) to be 
heir 

The principal questions raised on the piesent appeal weic whether 
under the .Mitakshara in force in the Carnatic the heritage, to Shivaganga, 
was to be tiaced from the last male ownei who was father of the defend- 
ant, or from the isteimaii zemindar, the ancestor e.oinmon to tlu* parties, 
but to wdiom, the appellant Ins grandson, tracing to him as maternal 
grandfather, was one step [ 453 ] neaier than was the respondi^nt , who 
wafe his great-grandson The appellant was son ol the \nungei ot the 
ancestoi ’s daughteis, and the lespondent was grandson of the elder 
daughtei A question, not argued upon this appeaf, hut decided lielow' 
against the present appellant, was whether upon the diath ol Kattama 
Natchiar, the /emindaii had devoh ed upon Dorai Singha Tevai and the 
appellant, as joint family propel ty, though held only h\ the toiiniM’, so 
that on his death survivoiship would have given the znmindaii to the 
appellant The decision hy the Courts m India negativing the possibility 
of their being co-parccnaiw between Dorai Smgha Tevar and tlie appellant, 
on which alone the latter’s light of suivivoiship could he found(*d, wfxh 
affirmed in the judgment of then Lordships on this appeal 

The plaintiff, who had been defendant in the suit which imded in 
1881 in favoui of his cousin Dorai Sing)ia Tevai, based his claim princi- 
pally on this, — that he, the plaintiff, being the only sinviving grandson of 
the istemran zemindar, Gourivallabha Tevar, through the Mninger daughtei 
Kattama Natchiar (who died in 1877 after having been declaied entitled to 
the zamindari by older in Council in 1868 (3) ) was neaier to the common 
ancestor than wa^ Ptaiasann, son of Dorai Singha Tevar, and only a great- 
grandson of (hat ancestor The defendant’s written Statement was that 
by the decision in 1881 his father had been declaied full owner of tlir 
zemindari and that the lieu was to he traced to no one hut that owner 

On an issue whethei , on the death of Dorai Singha Tevar, succession 
should be traced from the maternal grandfather, ns alleged hv the plaintiff 
or from Dorai Singha himself, as contended bv the defendant, the 
Subordinate Judge decided that, as a daughter’s son inlierited the full 
proprietary right, on his death his heii succeeded to the estate, so that the 
defendant was entitled On anothei issue, the Subordinate Judge decided 
that Dorai Singha Tevar and the present plaintiff could not he considered 
to have been members of any joint family,* possessing the estate in co- 
parcenary, wuth a right to possession successively As the sons of diffei- 
ent fathers, 4hey were nat members of r joint family Therefore, there 
was no right by survivorsiiip that could be claimed bv the plaintiff 
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. [««] A Divisional Bench of the High Court, composed of the Judges 

above named, dismissed an appeal from the Subordinate Judge’s decision 
dismissing the suit. The judgments are reported at length in the I.L.R., 
16 Mad,, 11. 

The plaintiff now appealed. 

Mr. H. H, Cozens Hardy, Q.C., and Mr. J, H, A, Branson appeared 
for the appellant. 

Mr. J. D. Mayne, for respondent. 

The following is an outline of the argument for the appellant: — In 
the circumstances of this impartible estate, and of this family, it ought to 
have been held that Dorai Singha Tevar did not constitute the true stock 
of descent. On his death the appellant became entitled as the nearest 
heir to the istemrari zamindar, and as belonging to the same class as 
those claiming under Gourivallabha Tevar, who remained the root of title. 
Under the Mitkshara, the estate which a daughter took in property 
inherited by her from her father was only a qualified estate, and on her 
death the property descended to the heirs of her father, not to her heirS. 
Chotay Lai v. Chunnoo Lai (1). 

There were grounds for the contention that, when the succession to 
an impartible estate had once become obstructed by the interposition of a 
female in the line of heirs, the impartible inheritance remained obstructed, 
so that on the deaths of successive owners tho heir of the obstructed im- 
partible inheritance %as to be found by tracing him from the last male 
owner of the unobstructed inheritance. It was not the argument that 
this applied to ordinary partible family estates. But it was submitted 
that, in the case of the impartible inheritance after the succession of a 
daughter’s son, the heritage had to be traced back to the last male owner. 
Again, daughter’s sons taking as a class, it should have been held by the 
Courts below that all the members, to the last survivor of that class, should 
be exhausted, before resort could be had to another line. It was not 
insisted for the appellant on the argument derived from the law of survi- 
vorship which had been disposed of below; the strength of the appellant’s 
case being the necessity of tracing back to the istemrari zamindar, as still 
the stock of descent. 

[48S] Reference was made to the Mitakshara, Chapter II, Section I, 
Verse 1, and to Chapter II, Section 11^ Verse 6, as to estates taken by 
daughters, and daughters’ sons: and to Chapter II, Section III, citing 
Manu 9,187, to the effect that to the nearest sapinda the inheritance next 
belongs. 

Mr. J. D., Mayne ’s argument for the respondent was, in effect, as 
follows: — A daughter’s son took exactly the same estate as if he were the 
son of the last male owner; and on the death of that daughter’s $;on, 
the heir was ascertained by tracing to him. The defendant as the 
son Dorai Singha Tevar was therefore entitled. As to the matter of the 
obstructed inheritance, every one taking after a widow or a daughter took 
an inheritance to which his right was said to have been obstructed, getting, 
as he did, no title from her. As one of their Lordships said, his title was 
neither from, nor through, but after her. The inheritance proceeded from 
the last male owner, and was to be traced to the limits of his progeny. 
Heirship under the Mitakshara depended upon corporeal affinity; a female 
inheriting for only a limited purpose to discharge certain (Juties to the 
estate r That text which said that no woman toi5)k an inheritance was still 


(i) 14 B.L.R. 235=011 appeal 6 I.A. 15, 
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true in a certain senBe, though she represented it for the time being, but 
a daughter’s son took absolutely ,an estate of inheritance as an heir of the 
preceding male owner Reference* was made to Colebr Dig , 494, and 502, 
Book V, Chapter IX. 

An early case referring to this was reported in Sir Edwaid Hyde 
East's notes of cases, Ram]oy v. Tarrachund (1) decided in 1816 
Another decision under the Mitakshara in the North-West Provinces was 
in Sibta V, Badri Prasad (2) 

Mr H H. Cozans Hardy, Q C , replied only that he relied on the 
arguments already adduced for the appellant 

Their Lordsliips’ ludgment was delivered on the 27th June by Lord 
Hobhouse, 

JUDGMENT 

Her INIajesty in Council is called upon to decide yet another dispute 
arising out of the Succession to the zemindari of SInvaganga The nature 
of the dispute is best stated by reference to the pedigree set out in the 
case of the respondent, who was the defendant below. — 
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[466] Pedigree. 


Gourivallbaa Tcvar 
Islimrar Zamindar, died 1629 

, A 


Muttuvaduca Tevah. 


Married 2nd wife. 
Rakk 

I 

Vellai Nachiar 
died before 166) 


Dhoraisinga Tevar 


Married 3rd wife 
Velu 

I 

Kalama Nachiar 

died 1677 

Zamindar by decree of 
Privy Countil 1663. 

9 M I A 543 


Male line of uiurperi, 
ouited by decree of 
Privy Council in 1863 


died 1663 

Zamindar by derree of 
Privy Council m 1681 
8 I A 99 

, j 

' eriaiami 
def-ndani and 
resonndent herein 


Mul uvaduganadha 
Defendenl in luil 
which ended in 1661 
PlniDiiff and aDoellanl 
herein 


The effect of the litigation which ended m the year 1863 was to estab- 
lish that the zemindari was the self-acquired property of the istmirar 
zamindar, and that it devolved upon his younger and only surviving 
daughter Kattama m preference to collateral heirs 

Kattama died m 1877, when her son the present appellant, who was 
plaintiff’ below, claimed to be entitled in preference to Dhorai&inga, the 
son of Kattama ’s sister, who was eldest daughter of the istimarar zamindar 
In that litigation, which ended in the year 1881, it was established 
that though the zammdari was impartible, Kattama took it foi the oidi- 
nary Hindu w'oman’s estate, and that upon her death it devolved not on 
her heir but on the heir of her father 

Dhoraisinga being dead, the plaintiff has preferred a fresh claim to 
the zamindari. He maintains that the istimrar zemindar is still the root 
of title, and lhat he, being a grandson, is entitled to succeed in preference 
to the defendant who is a great-grandson The defendant maintains, that 


(i) 2 Motley’s Digest, 79 
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(2) 3 A 134, 
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Dhoraisinga acquired full and complete ownership, and became a fresh 
root of title, so that the property descended to his son. 

Both Courts below have decided that the defendant's contention is 
right. The plaintiff’s claim is founded on the idea that the present ques- 
tion is the same as that which arose on Kattama's death. Then the istim- 
rar zamindar was the root of title, whose lieir was to he sought, there- 
fore it is argued he is so now^ That [467] argument loses sight of the 
difference between the imperfect or obstructed heritage of a female, 
and the full heritage of a male successor. It is not disputed by the 
appellant’s counsel that, if the property were partible, Dhoraisinga would 
have taken an absolute ownership constituting him a new stock. But it 
is contended that a different rule is applicable to an impartible estate, and 
that if the inheritance of such an estate once becomes obstructed, it is 
always obstructed, so that on the death of each owner the true successor 
is the heir of the last unobstructed owner. They have not produced an> 
authority, nor suggested any principle for such a distinction. When an 
estate is impartible it is enjoyed in a different mode from that prescribed 
by the ordinary Hindu law ; but the inheritance is to be traced by the 
same mode, unless some further family custom exists beyond the custom 
of impartibility. 

Thei»’ Lordships do not discuss the question of survi\ orship, because! 
Mr. Cozens Hardy distinctly stated he rests his claim not on survi- 
vorslvip betw^een t.he plaintiffs and Dhoraisinga, but on the plaintiff’s 
greater proximity to the true root of title. But on both points they 
express their agreement with the learned Hindu lawyer who presided at 
the hearing of this case in the High Court, and whose services have recently 
been lost to that Court. 

Their Lordships will humbly advise Her Majesty to dismiss the appeal. 
The appellant must pay the costs. 

Appeal dismissed. 

Solicitor for the appellant: Mr. B. T, Tasher. 

Solicitors for the respondent: Messrs. Lawford, Waterhouse d Lawford. 
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[488] APPELLATE CIVIL. 
Before Mr. Justice Subramauia Ayyar. 


Pakiam Pillai (Petitioner), Appellant v. Innasi Ffrnand 
(Counter ‘Petitioner), Respondent.* 

[12th, 17th March and 14th September, 1896.] 

Indian Succession Act—^Act X of 1865, Sections 246, 2(n— Application for letters of 
administration— Caveator propounding a xvill— Effect of unthdrazval of previous 
application for probate of same zcill without leave to apply again — Civil Procedure 
Code, Section 373. 

Where a person applied for probate of a will but withdrew the application 
before the proceedings became contentious. 

Held, that he was entitled as caveator to propound the same will in opposi- 
tion to an application for grant of letters of administration to thfe estate of the 
deceased : 


♦Appeal against Order No. 166 of 1895. 

102 < 
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Held further, that though the provisions of the Civil Protedure Code are 
applicable to suits under Act X of 1865 Section 261, stiU in the present 
case, the application for probate had been withdrawn before the proceedili|rs 
became contentious and (hat, therefore Section J73, Civil Procedure Cone, 
was not applicable 

[R., 12 CL J 185 (188) = 14 C W N 924=7 Ind Cas 126] 

Appeal agaiuBfc the order of B Macleod, Acting District Judge of 
Tinnevell}^, passed on certificate petition No. 15 of 1895 
The facts of this case w’ere as follows. — 

The petitioner, the husband of one Santhai Kurusal, wtio died on 16th 
December 1893, applied for a grant of letters of administration to her 
estate under Section 246 of Act X of 1665. The count er-petitionei 
entered a caveat and claimed probate of a will alleged to have been execute 
ed by the deceased on the day ot hei death Probate of this will had 
been applied foi a month after her death, but the petition w^as withdraw’ii 
without obtaining the leave of the Court to apply again On the present 

petition, the District Judge ordeied that probate 01 the will do issue to 

the counter-petitioner w’lth costs 
The petitioner appealed 
Sundara Ayijar, tor appellant 
, Ramakriahna Ayijar and Seahachanar, for respondent 

[489] Order — The first objection urged on behalf of the appellant 
was that, n& the respondent (caveator) to whom probaie of the will 
propounded by him wms granted by the District Court had withdrawn 
without the leave of the Court to apply again a previous petition foi 

probate of the same will, he was precluded from making the present 

application That the respondent did apply once before is not disputed, 
though the application itself has not been put 6n the record of this case 
In the order of the District Court, dated the 20th September 1894, allow- 
ing that application to bo withdrawn, it wab desenbed as one for letters 
of administration, whereas, in the order under appeal, it jk referred to as 
an application for probate However this may be, it is admitted that 
the application bad reference to the will m dispute and ttking that it is 
immaterial whether the application was for probate or for letters of 
administration, the question is whether the appellant's objection is good 
Now, Section 261 of the Indian Succefesion Act lays down that when in 
proceedings relating to applications for probate or letters of administration 
contention arises, " the proceeding shall take, as nearly as may be, the 
form of a regular suit according to the provisions of the Code of Civil 
Procedure. ’ ’ 

This being so, the argument on behalf of the appellant was that Sec- 
tion 873 of that Code, which is based on the rule of public policy that it is 
the interest of the state that there should be an end to litigation, is as appli- 
cable to such proceedings as to other suits In Trower and Smedley v 
Cox (1), which IS the only case I have been able to find is bearing on the 
point, Sir John Nicholl, referring to a similar argument urged bofoie him, 
admitted that “ m ’ordinary cases, where the parties, being present, declare 
they proceed no fui’thei', or diiK authonzo a practitioner to take that step 
for them, the Court, as far as it legally can, wfll hold them bound " The 
actual decision there that the executrix was not barred from calling upon 
the next-of-kin. to bring in^ the administration and re-propounding the 
alleged will, though her attorney had previously withdrawn from the Suit 
after propounding it and suffered the next-of-kin to take administration, w^as 

(l) I Addams, 225 
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rested on tjie peculiar oiroumstanoes of the case. The argument on behalf of 
the appellant would Beem» therefore, to bo not without authority. But 
[MOl assuming the rule of law to be as stated on his behalf, it is clear that 
the facts necessary to warrant its application were not shown to have 
existed here. For it is only when contention arises that proceedings in 
connection with probate or letters of administration can take the form of 
suit's; but that the proceedings had become contentious when the respond- 
ent withdrew his former application, there is nothing to prove. The 
objection in question must therefore be held to fail. 

The second objection urged vv^as that the evidence adduced on behalf 
of the respondent did not establish the genuineness of the will. But I am 
unable to accede to it. as T see no reason to differ from the District Judge 
who believed the testimony adduced on behalf of the respondent to the 
effect that the will was signed by the deceased when she was of sound and 
disposing mind. On the one hand the ill-feeling which had existed between 
the appellant and the deceased, who wa^ his wife, and on the other the 
friendly terms on which the respondent, who was her grandson, had lived 
with her tend to show that the probabilities arc in favour of the view that 
the will is true. 


The third and last objection was that it did not appear that t.he 
attesting witnesses ^^igned the will in the manner required bj Section 50 
of the Indian Succession Act. As the evidence stands now this conten- 
tion must prevail; but -there is no reason to think that the omission to 
question the attesting witnesses on the point was wilful and intentional. 
I, therefore, direct Jhe District Judge to take fresh evidence on the point 
and submit a finding on it within a' month from the receipt of this order 
and objections may bci filed within seven days from the date on which the 
receipt of i^uch fining is notified in Court. 

In compliance with the above order, the District Judge submitted the 
following. 

Finding: — With reference to the above order of the High Court, “ I 
“ have the honour to re-submit the records in the case and to state that, 
“ from the depositions of two of the attesting witnesses now examined 
“ by me, X am of opinion that they attested the will in the presence of the 
" testatrix, after the latter had put her mark to it in their presence The 
" provisions of Secion 50. of the Indian Succession Act appear thus to have 
been complied with in this case.” 

. .. [Wll On receipt of the above finding the Court delivered the 
following 

JUDGMENT. 


Accepting the finding, I dismiss the appeal with costs. 
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APPELLATE CRIMINAL 

Bejore Sir Arthur J. H Colhns, Kt., Chief Justire, and 
Mt. Justice Parker 


Kariyadan Pokkar V Kayat Beeran Kutti ^ 

[13th December, 1095 J 

Cjiminal Procedure Code, ^eition 4HH — Maiulcnauce of ihildren — Mof^lnln — ]\’r\oual 

/(JTC 

The right of children lo be mainlaitud by their ictual father is a slaluluiy 
right, and the duly is created by exjiress iiiactment nub pendent of the persona] 
law of the parties It the children ait illegitiinatt , the irfiisal of the niolliei to 
surrender them to the father is no ground foi lefiising tnanitenanct Tf the 
children are Icgitiniale, the (|Uisiion <if the mother's light to iheir tiisludy would 
depend on the question whether the parties .ire goxirned by Muhammadan or 
Marumakkatayam law, because (r) if they are goxtrncd b> Miihammaflan law, 
the mother may ba\c ihi right to custodx until the children attain the .igt of 
seven >eais, (j) if Ijy thr Marumakkatay am law, it is doubtful if the father 
could be held to have neglected Ins duly to mamtain his children if ihe> were 
actually maintained by the kaniaxan of then mothers tarwad who is bound by 
• law to maintain them 
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[R., 2 LB R 4(1 ] 

Criminal revision petition under Sections 435 and 430 of the 
Code of Criminal Procedure praying the High Court to revise the older of 
A F Pinhey, Acting Joint Magistrate of Malabar, in maintenance case 
No 1 of 1095 

The facte of tliia case appear from the Joint Magistrate's order, which 
was as follows — 

The complainant, Kariyadan Pokkar, claims maintenance for the 
three children of his sister aged, respectively, 5, 3^ and IJ years 

Defendant ifi willing to maintain the mother and children if they live with 
" him Tt appears Ke Inis married again and is living in the new wife’s 
house, and complainant urges [4fl2] that the wife under Muhammadan 
and M^fumakkatayarn laws has n right to the custody of the children 
" till se'^m years of age The evidence need not be discussed, as there is 
a ruling of rhe High Court on a similar case from this Court Tt has 
“ been hold that an order for separate maintenance cannot be made under 
" the Criminal Procedure Code if defendant is willing to take the children 
An action for maintenance under the Muhammadan law' or ]\Iurumak- 
katayam law will lie in the Civil Court, but not under the Code No 
" order for maintenance can therefore be made 

The petitioner filed a revision petition against the above order 

Mr. Krishna, for petitioner 

Narayanan Nambiar, for counter-petitioner 

OBDFB. 

It is not denied that the defendant is the father of the three children 
for whom maintenance is sought The complainant is the karnavan of the 
mother’s tarwad and presumably comes forward as the de facto guardian 
of the children. The Joint Magistrate has dismissed the petition on the 
ground that there is a ruling of the High Court that an order for Separate 
maintenance cannot be made against a father if he is willing to take the 


♦Criminal Revision Case No 453 of 1895 
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children. The ruling is not quoted, but apparently it is an order of Best, 
J., passed in In re Kunhainmavu* that is referred to. That is an order of 
a single Judge issued without any hearing in Court and without notice to 
. the parties, and with great respect, we venture to question the soundness 
of the decision. 

In that case, like the present, the parties were Moplahs, and it was 
alleged that the defendant had divorced his wife. In the. present case a 
divorce is also alleged, but it is not found whether the parties are governed 
by the Muhammadan or the Marumakkatayani law. The allegation of a 
divorce would seem to imply the former, whilst the fact that the petition 
is put in by the karnavan of the mother’s tarwad w’ould indicate the latter. 

In Affyapattar v. KalianiarnmaJ (1) it was held by the Chief Justice 
and Mr. Justice Shephard that there was no foundation for the suggestion 
that Section 488 of the Criminal Procedure Code did not apply to Malabar. 
That vaa a case from South Malabar, in which the Head Assistant Magis- 
trate had, on the [ 468 ] application of a Nair woman, granted an order 
against a Patter Brahman (with whom She had formerly ‘ sambandam ’) 
for the maintenance of her children, and the High (>ourt upheld the order. 

No doubt the expression ‘ legitimate ’ or ‘ illegitimate ’ in Section 
488, Criminal Procedure Code, seems at first sight to refer to issue born 
of parents subject to a law recognizing marriage of some sort; but the 
code is of general application, and the expression used may also indicate 
that the only condition laid down is that the person proceeded against is 
in fact the father. If the parties are governed by Marumakkatayam law 
as their personal law, it may be that the father is not in any degree 
of civil relationship and that the person primarily responsible for the 
maintenance of the children is the karnavan of their mother’s tarwad — in 
this case, the petitioner; and under Section 1, Criminal Procedure Code, 
nothing contained in the Act would affect such special law. Such right 
to be maintained by the karnavan depending upon the personal law of 
the parties is a right capable of being enforced and would properly form 
the subject of a suit in a Civil Court. But the right of a wife and of 
children to be maintained by the husband and by the actual father is a 
statutory right, and the duty is created by express enactment independent 
of the personal law. In Luddun Sahibm in re (3), a Mubamm^an wife 
not entitled under the Shia law to maintenance, was held entitled to it 
under the Criminal Procedure Code. And in Rozario v. Ingles (3), a 
married w^oman was held entitled under Section 488 to claim maintenance 
for her illegitimate children from the putative father. 

The questions that arise therefore are : (i) are the children the 
legitimate or illegitimate children of the defendant? and (ii) has he 
neglected or refused to maintain them? If the children be illegitimate, 
that is, the offspring of a connection which is not a legal marriage, the 
refusal of the mother to Surrender them to the father is no ground for 
refusing an allowance for maintenance-— see Lai Das v. Nekunjo Bhais> 
hiani(4). But, if on the other hand, the children be legitimate, though 
the mother be divorced, it might be unfair to hold that the father had 
refused to maintain them if he was ready and willing to do so should they 
live with him. Should, however, Muhammadan law award the guardian- 
flM] ship of the children to the divorced mother till they attain the age 

* Criminal Revision Case No. of 1893 unreported. 

(1) Criminal " Revision Case No. 338 of 1893 unreported. 

(2) 8 C. 736, (3) B. (4) 4 C. 374^ 
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of seven yearSi the defendant might be bound in ony case to pay main- 
tenance for them untill they attain that age 

It 19 necessary, therefore, that the Joint Magistrate should deter- 
mine whethei the parties follow Muhammadan or Marumakkatayam law. 
If the former, the question will arise as to the mother’s right to retain 
the children till they arc seven years of age If the lattei, the question 
will arise whether the father could be held to have neglected his duty to 
provide for hia children if they were actually being maintained by the 
karnavan of their mothei’s tarwad who is bound bj law to maintain 
them. Of course, a karnavan is not at libcity to neglect his own duty In 
order to make the fathei pay This application is not made by the 
mother of the children but by the karnavan, and it may^be questioned 
whether he would have any locus stayidi to make such an application 
when the law’ imposed the same duty on himself and when he himself 
liod sufficient means to perfoiTn that duty 

We set aside the order and direct the Joint Magistrate to re-hear the 


189S 

Dec. U. 

Appll- 

LATE 

Crimi- 

-^SfAL 


4frl^2 
Weir 
64l« • 


case 


19 M. 464=6 M.LJ. 181 -1 Weir 144, 247=Z Weir 65. 

APPELLATE CRLMINAL 

Before Mr Justice Subramanta Ayyar and Mr Justice Davies. 


Queen-Empress v. Saminadha Pillai and another.* 

[13th, 14th and 25tl> August, 1896.] 

Indian Penal Code, Sections i88, 290 — Public nuisance — Cremation — Disobedience to 
an order duly promulgated by a public servant — Criminal Procedure Code, 
Section 143 Illegal order 

On the iilh August 1R94, the District Magislralc promulgaled an order 
prohibiting the people of the village of Thirukodikaval from using their 
burning grounds situated on the southern bank of the Caiivery and directing 
ihem to use other burning grounds which had been provided On the nth 
May 1895 certain persons, m defiance of this order, ciemalcd a corpse at the 
spot interdicted, and W’cre convicted under Sections 188, 290, Indian Penal 
Code, but the conviction under Section 188 was reversed on appeal 

[465] Held, that when persons entitled to use a i^arlicular spot dedicated 
for the communal purpose of cremation, use it for that purpose 111 a manner 
neither unusual nor calculated to aggravate the inconveniences necessarily 
incident to such an act as il is generally performed in this country, they cannot 
he conviclcd of a public nuisance on the ground that thoir act caused 
material annoyance and discomfort to persons near the place on the occasion 
referred to 

Held, further, that the order of the District Magistiatc was not warranted 
by Section 143. Criminal Proceduie Code, or by any other law and must, 
therefore, be set aside. 

[R. 25 M 118 (130), ExpL 25 C 425 (428) J 

Appeals under Section 417 of the Criminal Procedure Code against 
the judgment of the Sessions Court of Tanjore in cnminal appeals Nos. 4‘2 
and 67 of 1895, acquitting the accused Saminadha Pillai and Chokku 
Pillai, who had been convicted by the First-class Magistrate of Kumbu- 
konam under Sections 188 and 290, Indian Penal Code, and sentenced 
to undergo five weeks' simple imprisonment and pay a fine of Rs. 25, in 
so far as it acquits the appellants therein of an offence under Section 188. 
Indian Penal Code. •• 


♦Criminal Appeals Nos. 554 and 555 of 1895 and Cnmmal Revision Pctiticiii* 
Nos 226 and 227 of 1895. 

10 « 
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Petitions under Sections 4B5 and 489 of the Criminal Procedure Code, 
praxing the High (^ourt to revise the judgment of the Sessions Court of 
Taiijore in the same appeals Nos. 42 and 67 of 1895, in so far as it con- 
firms the convictions of, and s«*ntences passed on, the petitioners Sami- 
nadha Pillai and (’hokka Pillai undi*r Section 21K), Indian Penal CWle. 

Th(‘ facts nee(;ssar\ tor the purposes of this report appear from the 
judgment of tlie Sessions Judge of Tanjon* which is as follows: — 

“ In olden times the Cauvery flowed soutii of the Thirukodikaval 
“ burning ground, and tliut ground had the river between it and the bath- 
ing ghat of Thiriivaduthorai. A good xxhile ago, how(‘ver, the Cauvery 
“ shifted its l^(‘d, so tliat tin* Imrning ground \^ as on the south bank and 
“ bathing ghaiit to be over the river at all was moved further north and 
was placed side b\ side witli the hurning ground at the river’s edge. 
“ A public patJi or road was made from Thiriivaduthorai to the bathing 
“ ghaut. This state of affairs has ecntinued without objection from the 
“ Thiruvaduthorai people for lortv \<'ars and mon' 

“ Of late, however, for some reason, which is not apparent on the 
“ record, tlie latter })e(^ple, headrd hy the mutt, have taken a strong 
“ objection alleged to be cn sanitary grounds to the burning [M6] of 
corpses close to their bathing ghaut. On the ilth August 1894, the 
“ District Magistrate issued the following notification* — • 

“ ‘It is hereby notified for the information and guidance of the people 
“ ‘of Thirukodikaval m Kumbakonam taluk and of the people of Thiruva- 
“ ‘duthorai village, Mayavaram taluk, that to avoid danger to human 
“ ‘health, they are from the date of publication hereof to cease using their 
“ ‘burning grounds situated adjoining each other on the southern bank of 
“ ‘the Cauvery and to use those otherwise provided and known to them. 
“ ‘Disobedience of this order will entail prosecution under Sections 290, 
“ ‘291 and 188, Indian Penal Code ’ 

“ This was published by beat of tom-tom and otherwise in the villages 
concerned, and all adults [aeame aware of the prohibition 

“ On the 11th Max, lu^xxevc'r, in spite of this notification, the Thiru- 
“ kodikaval people burned the corpse of a Siidra on the burning ground. 

For doing this the Joint Magistrate has convicted and punished four 
“ people (appellaiilsj under Sections 188 and 290, Indian Penal Code.” 

The Sessions Judge found that the order abc)V(‘ referred to was illegal 
and set aside the convictions and senlenees under S(*ction 188. Indian 
Penal Code. Witli regard to the charge under Section 290, fndian Penal 
Code, he acquitted (lovinda Padaxaehi and (lanapati Dekshitar, two of 
the appellants before him, but confirmed the conviction and sentence 
passed against Saininadlia Pillai and Cbokka Pillai. 

The Public Prosecutor on behalf of the Croxxn appealed under Section 
417, Criminal Procedure Ck)de, against the order in so far as it acquitted 
the two acinised now’ before the Cou?*t under Section 188, and the tw'o 
accused prejsented a rexdsion petition under Sections 485 and 489, Criminal 
Procedure Code, against the conviction under Section 290. The appeals 
and revision petitions were heard and disposed of together. 

The Acting Public Pr<»s(‘eutor (Mr. N. Suhranianiani), for the Crown. 
Sankaran Nnifar and Sankaranaraijana Safitri, for the accused in all 
cases. 

Pattahhinuna Ai/ijat and II. .1. KrishNUHawi .l/y/yar, for the complain- 
ants in the revision cases. 
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[487] The accubed m thib eube, two of the rebideuts of the village of 
Thirukodikaval, were convicted the Jllagistrate under Sections 188 and 
290 of the Indian Penal Code On appeal the Sebbions Judge reversed 
the conviction under the former section, but confirmed that undei the 
latter '^1 lie act for which the^ were convicted was the cremation of the 
corpse of one \yapuri Pillai, father of the first accused, on a spot close to 
the ghaut on tlie (^auvery used by the inhabitants of the adjoining village 
of Thiruvaduthorai loi bathing and other lawful purposes Both the 
Courts find that the cieniation caused substantial anno}ancc and discorn- 
fort to the peisorib who were at the ghaut and lo the passers-b^ on the 
occasion The spot where the bod;y was burnt appears to have been 
used for such purpose* by the Thirukodikaval people from time immemorial 
and to have been originally situated lo the noith of the river But the 
place where the ghaut referied !(.» now exists came to be used as a place 
of public resort only from the tunc when the river changed its course 
many years ago 

The questions are, whether the conviction under Section 290 is right 
and whether the acijuittal of the accused in respect of the offence under 
Section 188 should bo set aside In dctei mining these qilestions, it iB 
necessary first to deal with the case independently of the notice of the 
District Magistrate, dated the 11th August 1894, to be more fully referred 
to hereafter, and then to examine the bearing of that notice on the alleged 
guilt of the accused 

Now^ taking the case apart from the said notice, it is clear that the 
act of the accused falls under the limited class of cases sometimes designat- 
ed as nuisances ‘ legalised ’ In other words it seems to be an instance of 
those compromises belonging to social life [alluded to by Pollock, C B , 
in Bamford v Tuinlcij (1)] upon which the peace and comfort of that life 
mainly depend and in which some apparent natural right is invaded or 
some enjoyment abridged to provide foi the more general convenience or 
necessities of the whole eomuiunit) In support of the above vlew^ it is 
harcllv neeessar\ to observe that, not onl} the religious sentiments of all 
sections of the (•ommunit;v , but also the requiiemcnts of general health 
and comfoit, absoluleh demand that corpses shall be disposed of as early 
as practicable, so as not to prove hurtful to [408] the living It is this 
impeiative necessitv that, as a geiieial rule, easts upon persons having 
charge of coipses not only as a muttei of social, but also of legal obliga- 
tion, the dut\ of aiianging for the disposal of those corpses in a reason- 
ably speed\ , decent and inoffensive w ha — c f the observations of Denman, 
Chief Justice, m Queen v Steward (2) and of Lord Campbell, C J , in 
Reg V T’umh (:l) And to facilitate the dischaige of such an important 
duty, it has beeai, us is well known, the general and immemonal custom 
to set apait some spots foi use by the public as places of sepulture or 
cremation The absolute necessity for such common provisions wull be- 
come appivient on a moment's reflection It is sufficient to refer to but 
one — not an unimportant — consideration bearing on the matter, viz , that 
the luimbei of persons who are in a poi^itinn to find for interment or crema- 
tion of the bodies of llu’ir deceased relations, fnends or dependents, places 
of their own, \\iiieb. while being convenient to those pi*isons themselves, 
will not be a nuisance to otliers, is extierneh small when compared with 
the millions of landless men and women who, if required to do so, would 
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find it impossibJe io obtain such spots for similar use by them. Hence 
• the existence of common burial and cremation grounds in almo^t every 
inhabited village in this presidenoy, except portions of the West Coast, 
where the conditions ai'e somewhat different, owing to human dwellings 
not being crowded together as they mostly are elsewhere. In cases of 
this description, it is clear, adopting the language of Sir James Fitz 
James Stephen (Digest of Criminal Tauv, /ith edition, 140), the fact 
that the act complained of facilitates the lawful exercise of their rights 
by part of the public shows that it is not a nuisance to any of the public.’* 
And when peraons, like the accused entitled to use a particular spot de- 
dicated for the communal purpose of (‘remation, use it for that purpose in 
a manner neither unusual nor calculated to aggravate the inconveniences 
necessarily incident to such an act as it is generally performed in this 
country, it must be admitted that he does what is perfectly lawful. To 
hold that an act so properly done, not only in the exercise of a right of 
which the people of this country are generalh so very tenacious, but also 
in the discharge of a serious duty, amounts, as the prosecution contends, 
to an offence, would be highly unreasonable and unjust. It follows 
[W9], therefore, that the conviction of the accused cannot be sustained 
simply on th^ ground that their acts caused material annoyance and dis- 
comfort to the Thiruvaduthorai people, who were near the place on the 
occasion referred to. 

The next question for determination is whether the act of the accus- 
ed was punishable in consequence of the notice issued by the District 
Magistrate on the 11th August 1894, addressed to the people of Thiru- 
kodikaval in general and prohibiting them from cremating any corpses in 
the place in dispute. If the above notice were valid, there can be no 
doubt that the conviction of the accused, not only under Section 290, but 
also under Section 188, would be warranted. But the order appears to 
be fundamentally invalid. Tlie notice itself does not state under what 
provision of law it was issued. Our attention was not drawn to any 
special or local law empowering the District Magistrate to pass such an 
order. We were, however, referred by the Public Prosecutor to Section 
143 of the Criminal Procedure Code as the one under vliich the Magis- 
trate acted. But under that Section no Magistrate can prohibit what 
was law’ful before the date of his order, and thereby make such an other- 
wise legal act, committed after the date of the order, punishable ns a 
nuisance under the Indian Penal Code. For he is by that Section em- 
powered 1o enjoin a person from repeating or continuing only a public 
nuisance as defind in the Indian Penal Code or any specifil or local law. 
Since, however, it has been found, for reasons already stated, that to 
cremate on the ground in question was not a nuisance before the issue 
of the order of the 11th August 1894, the section relied on cannot be held 
to support that order. Nor have we been able to find any other provision 
of law under which it could, have been rightly pmmulgated. No doubt 
before the Distnet Magistrate made the order, another place, unobjection- 
able to the Thiruvaduthorai people, had been provided for the Thiru- 
kodikaval people to be used by them as their village cremation ground. 
Now some observations made by Innes and Mutliusami Aiyar, JJ., in 
criminal revision case No. 86 of 1881 (1) were cited to show that, in 
circumstances like those which existed here, it was within the powers of 
the Magistrate to prohibit the Thirukodikaval people from using the old 


• (i) Weir's Criminal Rulings, 3rd ED. 764. 
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spot as a plac6 for cremation in future. The observations [470] of the 
learned Judges, no doubt, support the contention. They are, however, 
but ohitcT diciUj for which no autliority is cited and in which, witli all 
defence to the learned Judges, it is diflicuit to agree On the other hand, 
Becharam GhoTitoec v Boiatiibnath Bhouyan (1) seems to be a direct 
decision in support of the contrary view Theie a Magistrate, purporting 
to act under Section H()8 of the Criminal Procedure Code of 1862, had pro- 
hibited cremation in a spot originally devoted tt>r siieli a purpose on the 
ground that a more suitable place for it had been subsequently piovided in 
another locality Loch, J., who dehveied the judgment of the Court, 
observed “ but here the public were charged with committing a nuisance 
“ by a private individual in the exercise of an admitted light, and we are 
not shown under what law the Magistrate pioceeded when he prohibited 
the public from making use of this right ” This appears to be the 
sound view to adopt, since it is not easy to see how the meie fact that 
another place has been set apart can empower a Magistrate, acting under 
the general law, to deprive a party entitled to use the existing cieination 
ground of his vested right to continue to use such ground foi the purpose 
for which it w'as originally appropriated Tt is obvious that difficulties, 
like those which have arisen in the present instance, can he met only 
by the extension of provisions similar to those contained in Section 240 
of the District Municipalities Act, to the rural parts of the country In 
the absence of such a law’ applicable to tracts like that in which the 
villages m question aie situated, the pioliibitory order lehed on on behalf 
of the Crown must be hold to have been made without jurisdiction and 
v^oid. In this view it is, of coursp, unnecessary to consider the other 
objections taken to the validity of the District Magistrate’s order 

The result, is the convictions of the accused must bo, and aie heieby , 
set aside The fines, if levied, must be lefunded The appeals against 
acquittal in respect of the offence alleged to have been committed under 
Section 188 of the Indian Penal Code arc dismissed 
Ordered accordingly 
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[471] APPELLATE CIVIL 

Befoie Mr Justice Shcphaid and Mr Justice Suhniuiania Aijyar 

^ -r* 

(In Appeal No 179 of 1894 ) 

CniNNATlAMANL’J\ AY\ANOAn AND OTHERS (Dcfeudltuis Nofl 2 tO 5), 
Appellants v. Padmanabha Pillaiyan and others {Plamhffs 
Nof* 1 to 3 and Defendant No 1), liespondcnts ^ 

(In Appeal No. 186 of 1894 ) 

SoniMUTHU PiLLAi AND OTHERS {Defcudanta Nos 19 to 21), 
Appellants v. Padmanabha Piixaiyan and others {Plamiiffa), 
Respondents * [24th and 27th February , 1896 ] 

Pfutnership — Payment to a partner tn fraud of h%^ Co-partners not a 7'alid discharge — 
Constructive notice 

The defendants, other than the first defendant, styling thcmschcs the 'agri- 
cultural associ ation,' ent ered into three rental agreements, tw^o of them dated 

* Appeals Nos 179 and 186 of 1894. 

(i) 14 W. R. 177 
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April 23, 1891, and the third dated June 21, it9i,.'with the plaintiffs a^d 
the first defendant for the cultivation of certain lands belonging to an 
undivided family of which the plaintiffs and first defendant were membcis 
and took possession of and ciiltixated the said lands 
On the 17th June an agreement, of which the second defendant had 

I oticc, was entered into between the jilaintiffs and first defendant to; the 
effect that the first plaintfff should be the managing member of the family 
and should be entitled to receive the rent and give receipts for the same. 
Subsequently disputes arising between plaintiff and first defendant the other 
defendants made payments of rent to first defendant alone: 

1 1 rid, that these tiavments were not a valid discharge as against the claim 
of the plaintiffs on its being proved that second defendant had notice of the 

agreement of 17th June and that notice to him must be taken to be notice 

to his partners, the other defendants. 

liy an agreement between the defendants an> one partiiei was empowered 
to take a lease, such lease to be binding on all the partners as if executed 
by them The leases weic not signed by the 13th defendant (now represented 
by appellants i<), jo and 21) who was admittedly a fiartnci and took actual 

part in the management of the affairs of the firm after the leases were 

executed • 

1472 ] Held, that it was intended that the leases should upeiat/e as li all 
the members had executed them and that the rctiresentativcs of 13th defendant 
were bound 

[Dif.s., 7 Ind Cab 10b (n3)=8 M L.T 253 (258)::^ (1910) M.W N 325 ] 

Appeals against the decrees of S Gopalachariar, Subordinate Judge 
of Tmnevclly, in original suit No. 40 of 1892. 

The facts of the case were as follows: — 

Suit to recover from defendants 2 to 18 the sum of Hs. 9,180-6-7, 
being the balance of rent with interest due for kar and pisanam of Andu 
1067 (July 1891 to July 1892) in respect of the properties described in 
Schedules I to III under three separate rent agreements (counterparts of 
lease) executed by defendants 2 to 5 for themselves and on behalf of the 
other inernbcis of the agricultural association on 28rd April and 17th June 
1891, in favour of first plaintiff and first defendant (who are uncle and 
nephe-v\ ) Plaintiffs 2 and ‘1 are tlie vonnger hrotlnu’s of tin' first defend- 
ant, who lias been made a |)art> defendant on the ground that he has 
declined to join plaintiffs in instituting tbe suit 

iXd’endants 19 to 21 were added as representatives of the 18th deiend- 
ant upon his death after the institution of tlie suit. 

Tht‘ plaint sets forth that tlie family of plaintiff’s and first dt*t(‘ndani 
is a joint one, (d‘ whic*h first plaintiff is the head and nitanager. 

IMiat the properti(‘s (h'serihed in -Schediih's 1 to TIT belong to the 
familv 

That the properties in Schedule T were leased out by first plaintiff 
and first defendant to defendants 2 to o as representing the agricultural 
association for a term of nine vears from Chittirai 1066 (April 1891) under 
a registered lease deed and counterpart passed Ix'tween th(‘ parties on 
23rd April 1892. 

That similaiTv the projaaiies in Schedule TI were hmsed out under 
similar documents, also dated 23rd April 1891 

That similarlv the properties in Scliedule 111 vmuc leased out under 
similar documents, dated 17th June 1801, between first plaintiff and first 
defendant on the^ one hand and second defendant on behalf of the said 
association on the oth(‘r 

That defendants 2 to 18 accoidinglv took rq> and held possession of 
the propeHies. 

That on 17tlwJuiie 1891, /.r., the date ol the third lease, an agreement 
was executed between first plaintiff and first defendant [ 473 ] with the 
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atteetiition of Beconci defonrliint mul with the knowletlj^e of fcho other 
defendfintfl to the effect that first plaintiff was the head and manager of 
the family and that tlie said M‘iit sliriild hi* paid to first plaintiff who 
should give a receipt therefor 

That detiMidants ‘2 to IH hii\e not ])aid the lent evi'ii aflei repeated 
demand on the expii\ ol the diK' dates, and deducting the ,iinoiinl credited 
in ])laint, which was ('olkaded h\ (loxornment hs at’tachnu*nt ot piidd\ 
towMi'ds kist, th(‘ leinainmg poitnai ot the padd\ , innne\ and stiaw' due 
iindei the agi i‘(*inents is still due and uii))aid, and interest is also pa\ - 
able theieon at on(‘ ])ei c*ent since (he due dates 

1 lefeiidant No 1 admitted the claim I hdiaidaiits ‘2 to o disputed 
the claim and alleged (hat the full amount ol rent dui’ had been paid 

Defendants 6 to 0, 12, L) and 16 plead that, though they joined the 
association originally, i r , in ^Iai(*h 1889, they disconnected themselves 
from it with the i-onsent of defendants 2 to o and 13 in Apiil 1889 alone 
and i‘xeciited a icUmsi* dt‘ed suhsequentK, < r , on ^Maich 1892, that tile's 
were not awart‘ of tlu' leases obtained by di fendants 2 to fi and 13, and 
were not membeis of the association at the time ol the leases, that they 
never en] 0 \ed the pioperticb and aie not liable foi the iiait, that defendants 
2 to 5 liave exceeded their authoiitv m gi’tting these leases, wliic>h aie 
ihereforo not binding on them, that as more than tlu* rent due at the 
time of the said release appears to ha\e been paid uj), nothing is due 
from them, and that plaintiffs have impleaded them while fully knowing of 
their disconnection fiom the association 

The 13th deftmdant denies his knowledge of the leases and enjovment 
thereunder, chaiges the association with several irregularities, and states 
that he had told second defendant that he wanted to disconnect himself 
from the assocuitioD, and that hr is not bound b\ the leases and has been 
unnecessarily made a paity 

On 13th defendant’s death, defendants 19 to 21 wen* joined as Ins 
heirs The\ hav(* jiut in a wntten statement .idoptmg his defence and 
stating that, in any iwent, thev are not liable after his death 

The Suhoidmale Judge found that with rcgaid to ceil am jiavments 
made by defendants 2 to a to defendant No 1, that thesi* jiriMuenls 
were binding on tlu* [ilaiiitiffs Ht* fuithei found [474] that a sum 
oJ b‘s 1,700 had not been jiaid to the plaintiffs, and that defendants weie 
not entitled to a i eduction owing to cxccssnc rain it sii(‘h execs'sne lain 
occurred The Subordinate Judge decreed llmt pait oi the plaintiffs claim 
was ])ro\ed and ordeicd paMiu*nL l)\ deleiidants 2 lo a of Hs 3,915-2-8 
W’ith interest and piopoitionate costs The Suhordmate Judge exonerated 
defendants 6 to 12 and 14 to 18 on the gioimd that thev hail disconnected 
themselves with the agncultiiral assoeiafion picvious to the leases wJiich 
formed the subject matter ot the present suit, and held that defendants 19 
to 21, the representatu es of 13th defendant deceased were liable for the 
aforesaid amount with inteiest and costs to the extent ot tlu* 13th defend- 
ant’s share in the assets of the agneultniril association, and (hat tlie 
defendants 19 to 21 weie liable to the extent of the assels, il am, leeeived 
fiom the estate ot the 13th defeiKlaiit deceaseci 

Defendants 2 to 5 aji|)ealed in appeal No 179 ot 1894 and the 
ies|)ondeiits 1 to 8 filed a rnenioi andiiin ot ohjcetions, contending that 
defendants 2 to 5 weie ^lot justified m making jiaMnents to the first 
defendant without the consent of tlu* first ])lnintiff 
Suudaia Aiji/ai, foi appellants 
KriHlnidsami for respondeiils 

?036 


1896 

Feb. 27. 

Appel- 

late 

Civil. 

19 M. 
471 6 
M. L. J. 
115 



i9MMl47£ 


IKbtAK bCCIMOMa, KEW SBttlES 


tvot. 


t?EB. 27. 

Appel- 

late 

Civil. 


19 M. 
4n»8 
M. L.J. 
115. 


JUDGMENT ON MEMORANDUM OF OBJECTIONS.^' 

]t is admitted by tlie second defendant that a month after the arrange- 
ment made [475] between his lessors ho became aware of it, and that 
in February 1892 the defendant had express notice of the same arrange^ 
ment. The Subordinate Judge also in effect finds that the defendant was 
aware of it from the outset. But he observes there is no evidence to show 
that this defendant or his co-lessees assented to the arrangement and 
agreed to pay the rent to the plaintiff only, and according he holds that 
payments made to the first defendant are valid notwithstanding the 
arrangement. The Subordinate Judge is, in our opinion, mistaken in sup* 
posing that the assent of the lessees was necessaiy, that otherwise they 
were at liberty to disregard the arrangement. A payment made by a 
debtor to one of two joint-creditors, between whom it has been agreed 
that the other only shall receive the sum, cannot, when made with notice 
of the agreement and in defiance of it, be treated as a valid payment in 
discharge of the debt. (See Phillips v. Clogctt (1) ). Such a payment 
may properly be described as made in fraud of tlic person who was 
entitled to receive the money. The lessees, other than the second defend- 
ant, were his partners and must be held to be bound by tlic notice which 
ho had. The plaintiffs have in their memorandum of "objections claimed 
Rs. 4,590. They are entitled to the sum of Rs. 2^965, notwithstanding 
that on taking accounts between them and the first defendant the latter 
may prove to be entitled to some part of it. Each party will pay and 
receive proportionate costs The memorandum of objections is, therefore, 
allow’cd. 

In appeal No. 186 of 1894, defendants 19 to 21 and heirs of defend- 
ant No. 13 deceased appealed against the judgment and decree of the 
Subordinate Judge in so far as it affected their interest. 

Sankara Mcnon, for appellants. 

Krishnasami Ayyar, for respondents. 

JUDGMENT.! 

Tlie question is wliether the appellants are liable on the rental agree- 
ments executed by four of the defendants, but not executed by the docensei 

♦In Appeal No. 179 of 1894 . Ed. t In Appeal No. 186 of 1894 — ED. 

^ ' II M. & W. 84 . 


JUDGMENT.* 

The question is \yhether the appellants are liable on the rental agree- 
ments executed by four of the defendants, but not executed by the 
deceased pei'son whom the\ represent. The plaint alleges that the docu- 
ments were executed on be\ialf of the agricultural association of which the 
deceased was a member. The 18th is&ue raises the question “ wdiether the 
“ defendants 2 to 5 executed the lease deeds on behalf of the defendants 
“6 to 18 also;” but there is no finding on that issue. Admittedly it is 
not stated in the documents that the executants were' acting on behalf 
c:f others, nor do they sign in that capacity. 

. The only questions argued are with leference to the third issue. We 
see no reason for differing from the Subordinate Judge in his finding as 
to non-payment of Rs. 1,700, and in the finding that there was no such 
extraordinary rain as to make the special clauses applicable. The finding 
with regard to this point is that there w^as really no payment and no valid 
discharge. The appeal is dismissed with costs. 
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person whom the^ lepresent. It is not denied that the deceased was a 18M 

partner, nor was it argued in the Court below that the executants had Feb- 27 . 

exceeded their powers in taking tlie leases There is satisfactory evidence 
that the deceased took part in the management ot the affairs of the firm Appel- 

after the leases '''ere taken Hy the agreement under winch the partners laTE 

[ 478 ] worked any one partner was einpoweied to take a lease and execute ClVlL 
any necessary document, such documents being taken to be binding upon * 

all the partners as if executed bv them In result, therefoie, it must be 19 |^. 

taken that, although the other members ot the firm are not mentioned in 471 - 6 

the agreements, and did not execute them, it was intendi*d that they M. L, J. 
should operate as if all the members weie parties to them 

We aie unable to agiee with the opinion expi eased by Fatian, J , in 
Ragoonathflan GopaJdas v Muiniji J uthu ( 1 ) In the case cited by him 
(Walteis V Northern i^oat Mining Conipanif ( 2 ) ) it w'as sought to make 
the cestui que trust liable upon .1 covenant in a lease executed b\ the 
trustee Tbeic was no lemedv at law', because the covenant was con- 
tained in a deed, and, according to the lulos ot English Law, no person 
who IS not a party to a deed can be sued ujinn the covenant contained in 
it All that was held was that the landlord could not treat the cestui 
que trust as liable to him in equity on the ground of the relation between 
him and bis trustee There is no relation of that character betw'een the 
executants of the agreement in the piesent case and the deceased We 
know’ of no authoiity foi the position maintained by Farian, J , that there 
is an exception in the case of leases fioin the geneial rule laid dowm in 
Beckham v Drake ( 8 ) The suggestion that in the case of a lease there 
IB a transfer of pioperty is met by the case ot mortgage as to which there 
ifi no doubt that, although executed by one person, it may be bindii ; 
upon the partner or others w’ho have authorized the act (see Juggeewu - 
das Keeka Shah v Ramdas Brijhookundas (4) ) There ib nothing to show' 

Bn intention to make the executants only liable and to exclude the liabi* 
lity of the otlier partners We must dismiss the appeal w'lth costs. 

The memorandum of objections is allowed 
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[ 477 ] APPELLATE CIVIL 

Before Sir Arthur J H Cothna, Kt., Chief Justice and 
Mr Justice Benson. 


Ratnagiri Pilla] (Defendant), Petitioner v Syed Vava 
Ravuthan (Plaintiff), Respondent * [11th and 15th September, 1896 ] 


Jurisdiction — Civil Procedure Code, Section 17 — Proi'incial Small Cause Courts Act 
— Act IX of 1887, Section 16 

Where a suit may he filed in more than one of several Ouirts, it is a 
general principle of law lhat the plaintiff m.a) select the fonon in whicH to 
bring the suit 

Where a plaintiff sued in a District Munsif’^s Court having jurisdiction, at 
the place where the money due under a contract was to lie paid, there being 
no Small Cause Court having jurisdiction at such place 

Held, lhat the jurisdiction of the District Alunsif was not ousted by the 
fact that there was in existence at the date of suit a Small C ause Court 
having jurisdiction at Uie place where the contract was made 


(l) t6 B 
(3) 9 M 


Civil Revision Petition No 

568 ( 574 ) 


& w. 


of 1896 

(2) 5 De G M & G e 
(4) 2 M 1 . A 487 



1896 

Si*/ 15. 

AffBL- 

LATE 

Civil. 

UM^7. 


t6MiML478 INDIAN DECISIONS, NEW SKEIES [VoL 

Petition under Seeticm G22 of the Code of Civil Procedure praying 
the High Court to revis(‘ the decree of \V. Dumergue, District Judge of 
Madura, in appeal suit No. G60 of 1805, confirming the decree of T. 
Sadasiva A war, JMstrict 'Mun'^if of Dindigul, in original suit No. 23 of 
1895. ' ‘ ' 

The facts of this case are fully set forth in the judgment of the 
Higli Court. 

Krinhuammi Ayyar, for petitioner, 

Mr. Sithramaniom , for respondent. 

JUDGMENT. 

The plaintiff sued tin* defendant on a promissory note. The parties 
reside at Paini and the nione> was to be paid there; but the note was 
executed at Dindigul, where tlie parties were on a temporary visit. The 
Subordinate Judge of Madura (West) has small cause jurisdiction over 
Dindigul, but ik t o\er Paini. One and the same District Munsif has 
ordinary original jurisdiction over b(;th Paini and Dindigul. The ques- 
tion foi decision is whether the suit was triable b\ the District Munsif, 
or wliether it was triable exclusively b) the Small Cause Court. [ 478 ] 
The District Munsif found that it was triable b\ the District Munsif, 
and this finding was upheld by the District Judge on appeal. The 
defendant asks us to revise the proceedings under Section 622 of the Code 
of Civil Procedure cm the ground that under Section 16 of the Small 
Cause Court .\ct IX of 1887 the District Munsif had no jurisdiction to 
entertain the suit. 

Section 17 of the Code of Civil Proct‘dure, as amended l)\ Section 7 
of Act VTT of 1888, provides that, subject to the pecuniary or other limi- 
tations prescribed b\ law’, suits such as the present shall be instituted in 
a Coint within the local limiis of whose jurisdiction (a) the defendant 
resides (t.r., Paini), or .(b) the cause of action arises, and in a suit like 
the present the cause of action, it is explained, arises at any of the 
following places, namely:-^ 

(i) The place where the contract w'as made (i.e , Dindigul). 

(ii) The place where the .mone^.due under the contract was to he 
paid or the contract performed (/.c., Paini) 

Thus, so far as the C^ide goe's, tlio suit may he instituted at Paini 'f 
regard i^ had to tlu* li'sidence of the defendants, and at either Paini or 
Dindigul if regard is had to the ])lace of origin of the cause of action. 
When a suit may h(‘ instituted in more than one of s(‘veral Courts, it is a 
general principle of law that may choc^se the forum in which 

to bring his suit. Tn the present case the plaintiff elected to sue on the 
cause f)f action as one that arose at Paini and brought his suit accordingly 
in the District Munsif ’s Court, which alone has jurisdiction at Paini. The 
question, then, is whether Section 16 of the Small Cause Court Act IX 
of 1887 deprives him of the right given by the Code of selecting the place 
in which to lay the origin of the cause of action and renders it obligatory 
on him to file his suit in the Small Cause Court, having jurisdiction at 
Dindigul. We are of opinion that it does not do so. The section runs as 
follows : — 

“ Save as expressly provided by this Act or by any other enactment 
**for the time being in force, a suit cognizable by a Court of Small Causes 
** shall not be tried by any other Court having jprisdiction with in the local 
limits of the iurisdiction of the Court of Small Causes by which the 
“ suit is triable." 


low 
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Now, if the Small Cause ('ourt had luiisdietion at Palm, theie could 
be no question but that the suit niufti be tried b\ the Small Cause Court, 
and by that Court alone But, as a fact, the Snuill [[479] Cause Court 
has no jurisdiction at Palm In othei Mords, it cannot tr\ , or take cog- 
nizance n1, any suit founded on a cause of aehoii arising at Palm, but 
we have seen that, in the present ease, the phiuitiff founded his suit on a 
cause of action that arose at Palm That suit, as founded b\ plaintiff, 
was not cognizable bv the Kmall (huisi* CViurt, suiei* it has no jimsdiction 
over Palm, and Section 16 of the Act is, theretoie, no bar to the suit 

This conclusion, founded on the constiuction of the Acts, is, we iifay 
observe, in aceoi dance with the dictates ot puhlie con\en]ence in the 
present ease The fact that the small ( au^^e jmisdietion ot the Subordi- 
nate Judge’s Couit of Madura (Wrst), though extended hv Cio\ ernniefnt 
to the Dindigul taluk, has not been extended to the Palm t.iluk, is, no 
doubt, due to the fact that the latter is inueh tiirthei than the former 
from the Court of the Subordinate Judge, and tlieri‘ would be undue hard- 
ship in eompelling siiitois with small elaiius to go a long journev to 
Madura instead of the Court close at hand to enforce them To oblige 
the plaintiff in the piesent case to file his suit in ]\fadura rathei than in 
Palm, w’ould be to inflict on bun a baidship whieb the Goveinment desir- 
ed to guard against With tlu'se leniarks wo dismiss this levision peti- 
tion wdth costs. 


19 M. 170. 

APPRT.LATE CTVTL 

Brfiiir Sn \ithur J H' (’olhnn, Kf , (lucf Jutitu't', 
(ind M} Jhtsfiro Benson 


Mallikxkji'Na ^vo otiiehs {Dcfendantfi), Afipclhints v 
Patiiaxeni {Plmniifl), ]te>tpo}ident * I’iBtli August, 1806 ] 

Cl. il Procedure Code, Section^ -S^o, 57^ — Order of Remand ~l rreifulurity a/tCiting 
the merits 

Where a Dislntl («iiiiL n\irsed ihc Oi^lntl Munsif’s decree and lem.'iiided 
the cabr for a revised hiichng on ihc incuts 

Held, that llns proccdiire was ultra vires and illegal 

[480] Held further, that as the irregularity might htive aftccted the nieriis of 
the case, Section 578 , ('i\il Procedure Code, was inapjilicahle 

[R., 28 C 324 (332) =5 C’ W N 5(^9 , 28 M 437 (440) =15 ML J 236, 32 M 83 (84) =4 
MLT 479; 12 CPL.R 119 (123); 14 Ind Cas 394 (396) =11 MLT 69; 131 
MLJ 1063 (1071) =10 MLT 437 = 12 Ind Caa 666 ] 

Second appeal agaiilst th6 decree of H T Ross, District Judge of 
Godavari, m appeal suit No 120 of 1894, reversing the decree of, B 
Rajalingam, District Munsif of Amahipuram, m oiiginal suit No. 128 of 
1093 

This was a suit for the recovery of a dwelling site with past profits 
Rs 2 and subsequent profits at Rs 2 per annum and ground The plaint 
alleged that the defendants Nos 1 and 2 executed a mortgage of the suit 
property to Ihe plaintiff 'sjuncle Bapirazu in 1860 and gave him possession, 
that in 1067 the defendants sold the same to Bapirazu and that th'e lands 

^ Second Appeal No 646 of 1895 . 
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had been in his possession and in the possession of the plaintiff down to 
the year 1891 when they were usurped by defendants. The defendants 
denied the mortgage and sale and pleaded that they had always been in 
possession. 

The District IMunsif dismissed the suit holding Exhibit B, the mort- 
gage of 1860 not proved and refusing to admit in evidence a certain decree 
on the ground that it was produced too late. 

The District Judge remanded the case for a revised finding with a 
direction- that the decree should be admitted. Thereupon the District 
Munsif admitt(*d the document and passed a decree in favour of the 
plaintiff. 

On appeal the judgment of the District Court was as follows: — 

^ Defendant’s pleader states he has no instiuctions and no objection 
“ has been filed by defendants to the Lower Court’s finding. 

On these findings the Lower Court’s decree must be reversed and 
** plaintiff given a decree for the recovery of the suit property with costs 
throughout. There was no evidence for plaintiff as to mesne profits.” 

The defendants appealed. 

Mr. J. G. Smith, for appellants. 

The lower appellate Court had no power to remand the case as the 
suit had not been decided on a preliminary point Suhha Sasfri v. Balat 
chandra Sastri (1) and Kelu Mulachcri Nayar v. Chendu (2). The District 
Judge ought to have weighed the evidence himself. The effect of the 
Judge’s procedure was to throw on the respondent the onus of supporting 
the Munsif’s original judgment instead [ 481 ] of making the appellant 
show good cause for revising it. Section 678, Civil Procedure Code, 
cannot apply, as the appellants have been seriously prejudiced. 

Sriramulu Sastriar, for respondent. 

JUDGMENT. 

We are of opinion that the order of remand was ultra vires and 
illegal, since the District Munsif had decided the case on the merits, not 
on a preliminary point. The proper course was for the District Judge to 
have himself admitted Exhibit B and to have considered its effect along 
with the other evidence in the case and to have then arrived at findings on 
the material issues. If further evidence was required, he might have 
called on the District Munsif to record it and certify it, or he might have 
himself admitted it, and he nlight then have considered it also before 
aiTiving at a finding on the issues (Subba 8a$tr\ v. Balachandra Saafri 
( 1 ) )• 

Wo have considered how far the provisions of Section 578, Civil 
Procedure Code, should affect our procedure in. this case. If we were 
satisfied that the District Judge did himself consider the evidence and 
did himself arrive at findings thereon, we should be inclined to hold 
that, under Section 578, Civil Procedure Code, the order of remand and 
the* call for revised findings was merely an irregularity of procedure not 
affecting the merits and not, therefore, such as to require or to justify us 
in now remanding the case. 

We, however, observe that in the present case the District Judge does 
not appear to have brought his mind to bear on the question whether the 
evidence did or did not justify the findings. He did not ev^n state that 
he accepted them. He merely observed that ito objection was taken to 
them, and that on those findings the decree of the Lower Court must be 

(I) i8 M. 4^1. (2) 19 M. 157, 
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reversed It may, perhaps, be that, if the District Judge had himself l9^ 
considered the evidence, he would have arrived at a different conclusion y\uG 28 

The irregularity was, therefore, one which may perhaps have affected 

the merits of the case Appel- 

This being so, we shall follow the procedure adopted in the authority LATE 
already referred to, and, setting aside the decree ot the District Judge, Civil. 
we ramand the suit to him for disposal according to law — — 

Costs of this appeal will abide and follow the result If M.47f. 


10 M. 482 = 2 Weir 748. 

[W2| APPELLATE CRIMINAL 
Brfofc Mr JuHhcr Sithramania Aifyar and M) Justicf Dnvira 


Quek\- Empress n Kauu Navau \nd AxoTiihii * 

[I'itli August, 1806] 

Confessions of eu-accuscd — Corroboration — Material f>artiiular^ — Evidence Ait, Section 
30 — Abetment — Eenal Code, Section 109 

Where the only evidence against Iwo prisoncis accused of murder directly 
implicating them in the commission of the crime consisted of confessional state- 
• ments made by them before the committing magistrate, which were subsequently 
retracted, and the statements in such confessions were corrolH)ralcd iii material 
particulars by other evidence on the record 

field, that the evidence was sufficient to support a coiniction 

TH., 13 C P L R 107 (109) 1 

Case referred by II H O'Fnirell, SessionB Judge of South Malabar, 
for confirmation of the sentence of death passed on the piisonei’s in 
seHsions case No 28 of 1096, 

The facta iiecessai) foi the purposes of this icpoit appear sutficienlly 
from the judgment ot the High Court 

The Acting Public Prosecutor (Mr »Sith;n?nnntn), for t)io Crown 
Stvatia'wx Iiyi/ro', for the accused 

JUDGMENT 

Independently of the confessions, the evidence for the piosecnlion la 
admittedly not sufficient to wairant the conviction of oithei of the accused 
Rut, if the confessions can ho acted on as tuie, they do, if taken together 
(one prisoner’s with the other’s) concliisivelv prove the guilt of both Wo 
see no I’eason to believe they were not true for the chief leason that they 
wei’e not coerced, foi, even when the pnsoners reiraeted them, they did 
not allege that the coniessions had been extorted from them by the police 
nor is (nere any allegation that they were obtained by inducement In 
withdrawing their confessions the prisoners still admitted that they obtain- 
ed a gun on the night of the murder from the boy Velu Rutti, who, Rs 
sixth witness confirms their statements, thereby coiToboratmg their con- 
fessiotiB in a most material particular The fifth witness also corroborates 
the two prisoners in stating that they were ui company together on the 
t« 88 ] m«ht, of tbe murder and proceeded together to get the gun from the 
sixth witness The prisonei's haVe given no evidoncie of what they wanted 
tke gun for, and what the^' did with it — if they did not w^ant it, and did 
not use it for killing the deceased. This is a strong circumstance against 

♦ Referred Trial No 44 of 1896 , • 
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th^m which they have failed to explain. As to motive, it is shown that 
the deceased was at enmity with the first prisoner, who was also the 
person, most interested in his death, circumstances going to confirm the 
truth of his confession that he was desirous of injuring the deceased. The 
second prisoner had no personal interest in the murder of the deceased, 
both he and the first prisoner, in their confessions explain how he 
came to be hired to commit the offence for a pecuniary consideration. 
We have not overlooked the fact that only one of the two prisoners could 
have fired the fatal shot, and that which of the two did it cannot be deter- 
mined upon the mere confessions. But there is no doubt they were both 
present at the commission of the crime, aiding and abetting each other; 
consequently both are liable to be convicted for the substantive offence of 
murder. We therefore agree with the Sessions Judge and confirm the 
conviction and sentence of both prisoners. 


10 M. 4S3»1 Weir SO, 208. 

APPELLATE CRIMINAL. 

Before Mr. Justice Subramama Ayyar and Mr, Justice Davies. 


Queen-Empress v. Duma Baidya and others.* 

[4th September, 1896.] 

Penal Code, Sections 34, 56, 302 — Murder — Sentence of penal servitude. 

Where three prisoners assaulted the deceased and gave him a beating in tha 
course of which one of the prisoners stnick the deceased a blow on the head, 
which resulted in death: 

Held, that in the absence of proof that the prisoners had the common inten- 
tion to inflict injury likely to cause death, they could not be convicted of 
murder. 

The punishment of penal servitude is only applicable to Europeans and 
Americans 

[Dlsi., 1 L.BR. 232 (236); P., 29 A. 282 * 4 A.L.J. 207-A.W.N. (1907) 61*5 Cr. 
L.J., 130; U.B.R. 1907, 8rd. Qr. Penal Code, p. 5-14 Bur. L.B. 264; Rel., 14 
Cr. L.J. 241 (244) -19 Ind. Cas. 497-16 O.C. 19.] 

Appeal against the conviction and sentence of H. G. Joseph, Bes- 
sions Judge of South Canara, in sessions case No. 8 of 1896. 

[484] In this case the prisoners were charged with having on 10th 
February 1896 at Mangalore lain in wait for one Koraga (with whom the 
first accused had a quarrel two days before) and assulted him. They 
left him in a state of unconsciousness, from which he never recovered, 
dying in hospital two days later. 

The evidence of two witnesses (prosecution second and third wit- 
nesses) wdio were with the deceased at the time of assault proved that first 
accused first struck deceased a heavy blow on the head with a bludgeon; 
thkt second accused struck him across the chest with a lighter cane; and 
that when he fell under these blows, third accused put his foot on him and 
pummelled him. 

The medical evidence showed that the cause of death was the blow 
on the head which fractured the skull and ruptured one of the meningeal 
arteries. 

The Sessions Judge, in finding all three prisoners guilty of murder, 
remarked ‘as follows: — ► < 

♦ Criminal Appeal No. 253 of 1896. 

104& 
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There ib no ground for making any distinction between the three 
" {>erBonB concerned in the commission of the offence, and since the Wow 
** struck by the first accused was one which must have in all human pro- 
" bability smashed the head of the deceased man, the three must be held 
to have acted with the knowledge that death was likely to result from 
“ their action.” 

He therefore convicted the three prisoners and sentenceri them to 
penal servitude for life. 

Nararjana Uau, for appellants. 

The Acting Public IVoseciitor (Mr Sub ram am am), foi the Crov^n • 

JUDGMENT 

We have no reason to doubt that the three appellants made in attaej^ 
on the deceased Koraga in the manner described by the firs: and third 
prosecution witnesses The effect of the blow given by the first appellant 
on the head of the deceased with a thick or ‘ bludgeon ’ was to cause 
his death, and we consider the first appellant was rightly c.onvicied of 
murder. But the conviction ot the second and third appellants for the 
same offence we cannot uphold There is nothing to show that there v as 
a common intention on the part of all t)ie three accused to inflict such 
injury as would cause death; and no such intention as regards the second 
and third accused can be gathered from the particulai acts of \iolence 
proved against them which m no w'ay [Mfl] contributed to the death of 
the deceased. Though the object of all w'as no doubt to gi\^* the deceased 
a beating, the second and third accused neither instigatea nof* participated 
in the fatal blow' dealt by the first accused They caimot, ilierefoie, bo 
lif3ld lesponsible for the consequences of such act, and it is not easy to 
billow the reasons given by the Judge for holding these two persons also 

gmltv of murder. We tlierefore alter the conviction ot the second and 

third icoused into one of voluntarily causing liurt undoi Section 32B of 
the Penal Code and conveii the sentence passed upon them to one 
of fiiUr mentha’ rigorous imprisonment The senten'*^ passed by the 
Judge of ‘ penal servitude ’ for life on all the three accused was in itself 

illegal, as the punishment of ‘ penal servitude ’ is applicable only to 

Europeans and Americans, so that we must also alter the sentence passed 
on the first prisonei In lieu of the sentence of the Judge w^e sentence 
‘he first appellant to transportation for life and dismibo h.s appeal 


19 M. i65c:e M.L.J. 947. 

APPELLATE CIVIL. 

Before Sir Arthur J H Collins, K1 , Chief Justice, 
and Mr Justice Benson 


Chogkalinoam PiLfiAi AND OTHERS {Defendants 2 fo 10, 13 and 
27 fo 31), Appellants, v Mayandi Chettiar (Plaintiff), Respondents 
[23rd and 24th Jul\ and 13th August, 1896.] 

Landlord and tenant — Ulacadat Mirasidarr — Permanent tenancy — Lease by temple 
trustee — La$ig possession — Necessity for lease presumed — Ck'i/ Procedure Code, 
Section 584 — Inference to be draien from documents, question of lazv 

\ m 

In 1813 the manager of ^ temple gave a permanent lease of one-half of certain 
lands to the ancestor of the defendants i to 14, and the others half to N 

* Second Appeal No 639 of 1895 
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In 1820 N transferred his half share to V, the son of C. In 1831 V and S» the 
ancestor of the other defendants, addressed a petition to the Collector, the then 
manager of the temple. In 1832 V and S executed a fresh lease and a secu- 
rity bond in favour of the temple, in both of which documents V and S were 
described as Ulavadai mirasidars, that is, persons with an hereditary right to 
cultivate. There was no evidence adduced to prove for what purpose the lease 
[ 4 S 6 ] of 1832 was executed, but the defendants held possession as tenants from 
1832 to date of suit: 

Held, that the words ‘Ulavadi mirasidars* used in the deeds of 1832 as de- 
scribing the tenants denoted that they were persons with hereditary right to 
cultivate, and that the lease was therefore of a permanent nature: 

Held also, that* after the lapse of so great a period of time, the Court would 
presume under the circumstances, that the original grants were made for neces- 
sary purposes and were binding on the temple: 

Held fhirther, that the proper inference to be drawn from the terms of a docu- 
ment is a question of law within the meaning of Section 584, Civil Procedure 
Code and can be considered in second appeal. 

[Rev., 27 M. 291 (P.C0=3l I.A. 83~14 M.LJ. 200-8 Sar. P.C.J. 587; Rd.. 4 Ind. 
Cas. 626 (629)=& P.V\/.R. 1909 ; 9 Ind. Cas. 41 -9 M.L.T. 19l=(19n) 1 M. 
W.N. 6 ( 11 ); R.. 22 M, 264 (^ 7 ).J 

Second appeal against the decree of J. A. Davies, District Judge 
of Tanjore, in appeal suit No. 82 of 1894, confirming the decree of T. 
Ramasawmi Ayvangar, Suboixlinate Judge of Negapatam, in original suit 
No. 1 of 1893. / 

The facts of this case were as follows : — 

The plaintiff, as trustee of the temple of Kayarohanaswami at Nega- 
patam, has brought this suit to eject the defendants from the possession 
of certain land in the village of Vadagudi, belonging to the temple and for 
mesne profits from date of plaint to date of deliverj^’. 

The lands in dispute belong to the temple referred to in the plaint. 
On the 10th January 1832, when the management of the affairs of the 
temple was exercised by the Government, Viddhachala Pillai, the ancestor 
of the defendants 1 to 14, and Subbayyan, the ancestor of the defendants 
15 to 26, executed a muchilika (Exhibit A, a translation of which appears, 
in the judgment of the High Coui*t) in favour of the then Collector of 
Tanjore undertaking to cultivate the lands from fasli 1241 and to pay 
annually to the temple Rs. 520-7-9}. 

Plaintiff’s case w^as that Vriddhachala Pillai and Subbayan and after 
their death, their descendants continued to pay the rent as reserved 
in the muchilika until fasli 1279, and from faslis 1280 to 1288, 205 kalams 
of paddy were paid every year in addition to the rent, and from faslis 
1284 to 1292 the additional rent was raised to 850 kalams per annum, and 
it was paid together with the prescribed rent and subsequently the 
defendants allowed it to fall into arrears; that the lands are now capable 
of fetching an annual net profit of Rs. 1,500 to the temple; that on 
the 6th November 1889 a notice w^as given by the plaintiffs to the defend- 
ants demanding the payment of arrears in full and execution of a fresh 
lease- [ 487 ] deed at an enhanced rate of rent, and intimating that, if the 
defendants did not agree to his proposal, they were to quit the lands at 
the end of the fasli, but they sent no reply, though bound to give up the 
lands on demand, and that plaintiff is not willing to leave the lands any 
longer in their possession. Defendants 27 to 87 are impleaded as being 
in possession of a portion of the lands sought to be recovered. 

The principal defence was that the entire ^lands set out in the plaint 
had* belonged to the defendants* ancestors, who had given their mirasi 
right to the temple of Kayarohanaswami twp Hundred years ago, but 
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retained the permanent right of cultivation, which they and the defend- 
ants had enjoyed for a period of two hundred years, paying the Ay an 
and the Svamibogbam rent to the temple, and they were not therefore 
liable to be ejected It was further contended that the muchilika contains 
no stipulation for eviction, and they are not m an ears, having paid away 
the rent until the end of the last fasli, that no additional rent was ever 
paid by them, and that the notice given by the plaintiff is not a proper 
notice to quit It is also contended that the revenue and the proprietary 
dues have been fixed in perpetuity 

The following issues, infer aha, were framed — 

Whether under the terms of the muchilika of the 10th January 1832 
Virddachala Pillai and Subbayyan were tenants from year to year or 
acquired a right of permanent occupancy 

Whether defendants 1 to 26 allowed the rent to fall into arrears as 
alleged in paragraph 4 of the plaint 

Whether the defendants aforesaid are liable to be ejected foi nonpay- 
ment of the rent 

Is the plaintiff entitled to enhance the rate of rent 
Whether the notice to quit given by the plaintiff is a propel and 
legal notice 

• To what relief is plaintiff entitled 

The Subordinate Judge held with regard to the first issue that the 
defendants had failed to prove that they had any title higher than that of 
cultivating tenants from year to year 

As to the second and third issues he held that there was no proof 
that the rent was allowed to fall into arrears by the defendants Even 
supposing they were in arrears, they are not liable to [M8] be ejected, 
there being no stipulation in the muchilika that non-payment of rent 
should work a forfeiture of the lease 

As to the fourth issue he hold that defendant’s teniiie being one from 
year to year, plaintiff was at liberty to enhance the rent {Chockalxnga 
Pillai v Vythealinga Pundara Sunady (1) and Thiagaiaja v Giyana 
Sambandha Pandara Saniiadhi (2), and as to the fifth issue he said *' that 
the notice given by the plaintiff contained an intimation that defendants 
“ should pay the enhanced rate of rent or quit the land at the end of the 
“ fasli It is argued for the defendants that notice to quit should not 
" contain a demand for enhanced rate of rent, and in support of the argu- 
“ ment the ruling m Mohumaya Goopia v Nilmadhab Rai (3) was cited 
“ In that case it was merely doubted if such a notice was a good notice 
and the question was not authontatively settled in one way or the 
“ other. But such a notice was held to be valid in Bokronath Mufidul 
V Binodb Rum Sein (4) and Janoo Mundur v Bn?o Singh (6) The 
issue must, therefore, be found in favour of the plaintiff " He accord-" 
ingly decreed that plaintiff was entitled to eject the defendants and 
recover the land sued for ■ 

On appeal the District Judge agreed with the Lower Court, and with 
regard to the first issue he held that the trustee of the temple in 1813 
and 1820 had no power to grant a permanent* lease of the temple lands 
His judgment on this point is as fo^ows'-^ 

Even assuming that VrfddlrachalB Pillai had been given a per- 
" manent ri^t under Exhibits I and II and that his petition (Exhibit 
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“ H) could be explained awa>, and it was in consequence of that per- 
“ manent right that he was granted the lease A, the question arises 
whether the trustee ol the temple for the time being in 1813 and 1820 
“ could have made a permanent alienation of the rights of cultivation. 
** In a Privy Council case Maharanee Shibeseouree Debia v. Mothoora- 
“ Hath Acharjo (1), it has been held (p. 275) ‘that to create a new and 
“ fixed rent for all time, though adequate at the time in lieu of giving 
“ the endowment the benefit of an augmentation of a variable rent from 
** time to time, would be a breach of duty in’ the trustee. That ruling 
“ Us pointed out in Tayubunnisaa Bibi v. Kuwar Sham KUhore Roy (2), 
“is of course subject to the modification that such a permanent [489 J 
“ “ alienation might be made by a trustee under special circumstances 
“'of necessity Now in this case the consideration stated for the grano 
“ of the permanent lease (Exhibit I) is that the lessees should make the 
“ village prosperous by building houses in the said village and living 
“ therein and apparently effecting improvements on the land demised- 
“ These considerations would no doubt be good ground for the grant 
“of a lease for a long term, but they are not adequate for granting 
“ a lease for all time. I must, therefore, hold that even if Vriddhtvchala 
“ Pillai had had a permanent right granted to him previous to the lease 
“ (Exhibit A) and that Exhibit A recognized that right and continued it 
“ it was not a valid grant. If the previous permanent leases (Exhibits 
“ I and (II) are invalid, as I find them to be, the Collector also in the posi- 
“ tion of trustee had no power to create a permanent tenancy himself for 
“ the same reason which I have given in regard to the previous leases.” 

The appeal was accordingly dismissed \vith costs. 

Sankaran Nayar, for appellants. 

Notice to quit was necessary before ejecting the defendants. AdbuUa 
Rawutan v. Subbarayyar (8), Siibba v. Nayappa (4), Unhamma Devi v. 
Vaikunta Hegde (5), Mohamaya Ooopta v. NiJmadhab Uai (6). Transfer 
of Property Act, Section 111 (h). As to the power of the trustees to 
grant Exhibits I, II and Exhibit A, raised by the District Judge in the 
appeal, the question is barred by limitation under Article 144, Limitation 
Act. Sankaran v. Prriasami (7), Nilmony Singh v. Jagabandha Roy 
(8), the question is also baiTed under Article 134, Limitation Act. Yeau 
Ramji Kalinath v. BaThriahna Lakahnian (9), and second appeal 613 oi 
1878 of this Court. 

Ramachandra Ran Saheb, for respondent. 

Permanent tenancy under Exhibits 1 and 11 was abandoned. Ex- 
hibit A is merely a tenancy from year to year. It is similar to the docu- 
ment in Chockalinga Pillai v. Vythcalinga Pnndara Sunnady (10), wdiioh 
was held not to create a permanent tenancy. The onus of proof that 
the tenancy is more than a tenancy from year to year is on the appellants 
and they Have not discharged it. [490] Thiagaraja v. Qiyana Satnbandha 
Pandara Sannadhi (11), Ranganaaary v. Shappani Aaary (12), is disting- 
uishable. All the pagodas in Tanjore were taken possession of by Govern- 
ment in 1812. Ramiengar v. O. Pandaraaannada (18). 

Sankaran Nayar in reply — If Exhibits I and II were not surrendered 
“der H, there is nothing in A, to take aw^ay the perpetual tenure. Chun- 
nbati Koeri v. Harrington (14). Tbe^ inference to be drawn from the 


(D 13 M.I.A. 270. 

' (4) 12M.J53. ' ' 
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(10) 6 164. 

(13) 5 M.H.C.R. 5^ 


(2) 7 B.L.R. 621. 
(5) 17 Mr 218. 

(8) 23 C. 536 ( 545 ). 
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(14) 18 LA. 27. 


• (3) 2 M. 348. 
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construction of a documenlv ip a question of law and the High Court in 
second appeal can therefore interfere with the construction put upon it. 
by the Lower Courts. Ram Gopal v. Shamakhaton (1) It is eesential as 
part of the plaintiff's case to prove that proper notice to quit has been 
giveni BO the plaintiff cannot plead he has been misled by the defence la.TE 
Exhibit A was executed because a money rent was not fixed under Exhi- ^ivil 
bits I and II. ^ 


JUDGMENT 

The plaintiff, as trustee of a certain temple at Negapatam, sued* to 
recover from defendants certain lands which the plaintiff alleged they 
held under the temple as tenants, from year to year, under a lease 
(Exhibit A) The defendants claimed to have a right of permanent occu- 
pancy in the lands, subject only to payment of rent to the temple 


19 ?. 

4! 
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Both the Lower Courts have decreed for plaintiff 
Against those decrees the defendants now appeal 

The defendants claimed to have had permanent occupancy rights for 
the past two hundred years, but of this np proof was given It is, how- 
ever, clear from Exhibit I that, so long ago as 1813, the then manager of 
.the temple gave a permanent lease of one-half of the lands to Chokka- 
natha Filial, an ancestor of the defendants 1 to 14, and of the other half 
of the lands to Nalla Pillai It is also clear from Exhibit II that in 1820 
Nalla Filial transferred his half share to Vnddhachala Filial (the son of 
Chokkanatha Filial), and that the manager of the temple then confirmed 
him as permanent lessee of the whole of the lands On the 4th Decem- 
ber 1031, this Vriddhachala Filial and one Subbayyan, the ancestor of 
defendants 15 to 26, addressed a petition, (Exhibit H), to the Collector 
of Tanjore, who was then the manager of the temple It luns as 
follows: — 


^91] “ To N W Kindersely, Esquire, Principal Collector of Tanjore 
*' — Darfcnaat presented by Vriddhachala Filial and Subbayyan of Vada- 
" gudi, who are FurakudieS of the Tarap land situated m that village 
** belonging to Kayarohanaswami of Negapatam attached to the Mahanam 
“ of Anthanapettai, Kivalur taluk We offer to cultivate for fasli 1241 
“ the 20 velis 5 mahs and 40J kulies of nanja land and 0 mabs and 01 
kulies of punja land situated in the aforesaid village and to pay the Sircar 
" kist and 51 kalams of paddy as Syamibhogam to the temple for one year, 
'* and also to furnish cash security for the payment We pray that 
" darkhast izara may be granted to us for one year " No reply to this 
petition IB on record, but on the 10th January 1032 Exhibit A was 
executed by Vridhachala Filial and Subbayyan It is an agreement by 
them to cultivate the plaint lands, and is in the following terms* — “ Wo, 
** Vriddhachala Filial and Subbayyan, Ulavadai (act of ploughing or right 
to cultivate lands) mirasidars of Vadagudi, having agreed to cultii^ate 
** the said village Vadagudi according to the taram faisal (classification of 
*' the landd) thereof, do hereby execute this taram muchilika to N. W. 

Kindersley, Esquire, Principal Collector of Tanjore, under date 10th 
** January 1^2. We have taken up for cultivation the following landa:-i- 
Nanja lands yielding one crop a year, consisting of 107 numbers, 
comprising 184 acres, 4064 kulies, equivalent to 20 velis,. 5 mahs and 40f 
* ‘kulies, and punja lands consisting of six numbers, comprisihg 2 . acres 

S'mahs.aijd fft kulieB, -the" total of*Thi#ia 

i LJ-i T 1 . . 

(i) 19 (329. *33) • 
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‘I and punja lands being 30 velis, 12 mahs and 21f kulies. According to 
I* the pymash settlement made in fasli 1288) we bind ourselves to pay 
Sircar in the presence of the pattadar the sum of Rs. 520>7^9| on account 
\\ Syamibhogam. If there should fall any arrears in so nay 

\\ yow shall realize the same by attaching and selling our private 
property aocoi*ding to law. We shall never pay to any one even a cash 
“ in excess of the said triva fixed for the lands mentioned in this mucbilika. 

If the pattadar, the village karnum and others should demand or collect 
‘‘ from us any sum in excess, we shall then and there lodge a complaint 
“ to the huzur. If in any year we should plant betel, plantain trees, 
“ sugar-calie or raise any garden products, such as tobacco, onion, garlic, 
“ Ac., with the Sircar water in the said village, we shall furnish the Sircar 
“^with a true account of the same, and not only [492] pay the taram tirva 
fixed for so much of the land as is cultivated with the said crops, but also 
“ pay tirvajasti in those years. If we should cultivate waste and poram- 
boke lands, <fec,, in addition to those mentioned in the muchilika, we 
“ shall pay the taram tirva fixed on such lands during the years in which 
“ they may be cultivated.” 

(Here follow covenants to pay servants, execute repairs, &c.) 

“ If we should raise a second crop of the taladi in excess of the second 
“ crop lands mentioned in this muchilika, we shall pay the tirva thereof 
“ according to the rules of taladi. If perchance loss should be occasioned 
“ in any fasli by drought or inundation through accident, the Sircar should 
“ inspect the same and grant a reasonable remission according to mamul. 
“ We shall pay the melvaram of the nanja lands of the said village accord- 
“ ing to the permanent taram tirva which has been fixed at 8^ fanams per 
“ kalam. If this price should either rise or fall, the gain or loss thereby 
“ accruing is ours and the Sircar shall have nothing to do with it. As the 
“ permanent tirva has been fixed, and as we have assented thereto as stated 
“ above from fasli 1241, we shall pay to the Sircar tjie taram tirva fixed 
“ on each numberwar field. Thus do we execute this taram muchilika.” 

It is to be observed that in this document the executants are described 
as ‘ the cultivating mirasidars ' of the village. On the day after Exhibit 
A was executed, the executants executed a security bond (Exhibit VII) in 
which they are again described as * the cultivating mirasidars ’ of the 
village, and it is recited that they have taken the land permanently on 
‘ Darkhast izara.' The rights of the parties admittedly depend upon tin* 
construction of these documents and the infei*ence8 that are to be drawn 
from them. The Courts below have held that Exhibit H shows that for 
some reason or other, not now known, the defendants’ ancestors had lost, 
or had abandoned their rights under Exhibits I and II, and tliat their rights 
now must be held to have originated with, and to depend solely on the 
lease of 1882 (Exhibit A). They, held, on the authority of the decision in 
Choekalinga PillaVs case (1) that Exhibit A Was merely a lease from 
yeAr to year, and might be terminated at the end of any fasli. The 
ieamed Judge of the Lower Appellate Court further held that, even if 
Exhibit H could [4M] be explained away, and if Exhibit A were exe- 
cuted in consequence of the defendants’ ancestors having the rights 
granted under E^chibits I and II, still the latter Would be invalid on 
the ground that a* manager of a temple could not alienate temple lands 
by peKoaaneqt lease in the absence of proved ♦ necessity {of iSuch alien* 
atlon." * ' 
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We are unable to accept these conclusions; but, before discussing the 
documents, it is necessary to notice a contention that was strongly pressed 
upon us by the respondent's vakil. That contention is that both Courts 
have found that Exhibit H shows that when it was written the defendants' 
ancestors had lost or abandoned their permanent rights under Exhibits I 
and II, that that finding is one of fact, and that it is not open to this Court 
in second appeal to consider whether that finding is right or wrong If 
the inference to be drawn from the document were, in truth, a finding of 
fact, we should consider ourselves bound in this second appeal by the 
finding of the lower appellate Court, however unsatisfactory it might Ij® 
Ramratan Sukal v. Musaumat Nandu (1), but the finding as to the 
inference to be drawn from Exhibit H is one of law, not of fact. It is not 
any fact that is in question, but the soundness of the conclusion drawji 
from the terms of the document. This is a matter of law, and, as such, 
it is a proper subject for consideration in second appeal Ram Oopal v 
Shamakhaton (2). 

The learned District Judge has pointed out that Exhibit A m the 
present case is (With one important exception to be presently noticed) in 
exactly the same words as the document which this Court in Chokkahnga 
Ptllcu'a case (3) held to be a lease from year to year. That case has been 
repeatedly followed by this Court, and we do- not question its authority, 
but in our opinion it is inapplicable to the facts of the present case In 
Chokkahnga Pillaia case (3) the tenancy began under the lea^e, and all 
that that case decided was that, when a tenancy rests on contract only, 
the duration of the tenancy is regulated by the terms of the contract, 
express or implied, and that neither the Bent Act nor the Regulations 
operate to extend its duration, Knahnaaami v Varadaraja (4) In the pre- 
sent ca^ we think there are sufficient grounds for finding that the tenancy 
began not under Exhibit A, but under Exhibit [494] I, that Exhibit H is 
not sufficient to prove that the tenancy under Exhibits I and II was ever 
determined, and, finally, that the transaction evidenced by Exhibit A wa^ 
not a new lease, but a confirmation of the lease under Exhibits I end II, 
with a modification as to the mode of paying the rent. 

We have aheady referred to the fact that Exhibit A m the present 
^ase differs in an important particular from the corresponding document 
in Chokkahnga Pillai'a case (3) The difference is this, viz , that m 
Exhibit A the executants are described as ' Ullavadai mirasidars,’ that is, 
as persons with an hereditary right to cultivate. The Courts below have 
said that this description is mapplicablci to Bubbayyan, as he wa6 not a 
lessee under Exhibits I and II, and they, therefore, treat the description 
as of little importance; but it seems to us that the description is applied 
to both the executants, because all the land dealt with in the lease was 
the subject of peimanent rights of cultivation under Exhibits. I and II 
and when Vriddhachala Pillai who had those rights under Exhibits I and II 
allowed Bubbayyan to join him in executing Exhibit A, the description was 
applied to him also in order to mark the character of the tenure on which 
the land was held. Turning now to Exhibits I and II, it is to be observed 
that the very same description of the tenure occurs in the operative 
words of those document^ by which the permanent tenure was cTBated^ 
you» your sons and grandsons shall, for all time to come, eiijoy 
“ the land •from generation to generation by ‘ right of Ulavadi 

. ■ ( 2 ) 19 I A. 228 (sai) W"* 

T4T M/354 


tIM 

Aua 13. 

App£l- 

I.ATE 

Civil. 

19M. 
4S5c i 
M. L. J. 
247. 


IBIS 



1116 

Aug. 13 . 

AtPEL- 

LA3EE 

CIVIL. 

19 M. 

M.Lr. J. 
247. 


ttUllcLItS INDIAN DBCIfirkoNS, NEW SBfilBS 

Kaui.’ ” This right of ‘ Ulavadi Kani ' originated in the grants evidence 
ed by Exhibits I and II, for prior to Exhibit I, Chokkanatha Pillai wa& 
a resident in another village, but under Exhibit I he was brought with 
a following of cultivators to the village of Vadagudi belonging to the 
temple to build houses there and cultivate the temple lands. When, then, 
we find that the right of ‘ Ulavadi Kani ’ was created under Exhibits I and 
II, and that the, grantees under those documents are, a few years 
afterwards, when executing Exhibit A in regard to the very same 
lands, described as ‘ Ulavadi mirasidars,' the inference is strong that 
^he tenure under Exhibit A was intended to be the same as under 
Exhibits I and II. Nor is this all. In the security bond (Exhibit 
VII) executed tlie next day the same description (M6J of the 
pxecutants as ‘ Ulavadai Mirasidars ' is given and tlie transaction evidence- 
ed by Exhibit A is recited aS a taking of the land ‘ permanently on 
darkhast lease from fasli 1241.’ Lastly, we find that for the next sixty 
years the defendants and their ancestors enjoyed the lands on the strength 
of those documents. The question tlien naturally Su^ests itself, what 
was the occasion for Exhibits H and A if there was Already an existing 
permanent tenancy under Exhibits I and II. The answer is, we think, 
to be found in the fact that under Exhibits I and II the rent was to be a 
share of the produce paid in kind, viz,, 35 kalams in every 100 kalamS 
nett, whereas in Exhibit H an offer is made to pay not a percentage share 
of the crop, but a fixed quantity, viz., 51 kalams, and in Exhibit A it is 
agreed that the rent shall be fixed permanently m money at Rs. 520 each 
year. It is well known that the English Revenue authorities always pre- 
ferred a fixed rent to a share of the produce, and constantly aimed at 
obtaining a fixed rent paid, if possible, in money, rather than in kind. 
Exhibit H stands by itself, and we have not before us either the order 
passed upon it, or any correspondence which took place prior to it; 
but in Exhibit VIII, dated the 14th February 1832, the Collector, in 
writing to the Tahsildar regarding this land, refers to a report of the 
Tahsildar, dated the 18th January 1832, in which that officer reported 
that Venkatachala Pillai and Subbay y an had ‘ according to order ’ 
applied to cultivate the plaint land for one year at a fixed rent of 
51 kalams of paddy. It would appear from this that when the temple 
came under the Collector’s management, he issued some order requir- 
ing or urging the tenants to agree to fix the rent on their lands instead 
of letting it depend on the varying outturn from year to year. Ex- 
hibit H appears to have been the proposal made by Vriddhachala 
Pillai and Subbay y an in reply to this order, but they carefully res- 
tricted their offer to one fasli, and wished still to pay in kind as they 
had been accustomed to do. What negotiations took place after this we 
do not know, but that some negotiations took place seems to be clear, for 
Exhibit A cannot have been executed as a compliance with the proposal 
in Exhibit H. All the expressions uSed in Exhibit A indicate that the 
parties intended the arrangement to last for many years, whereas Exhibit 
H contains a proposal for one year only, and the rent offered in Ex- 
hibit H is in kind, while that finally agreed to [ 496 ] in Exhibit A, 
six weeks later, is a sum permanently fixed in money. Thuj& Exhibits H 
and A do not indicate that the rights under Exhibits I and II had. been 
lost or abandoned^ but rather that they had bejn confirmed with a modifi- 
eatidah-hy ^the subetitnti©»-^f ' a fixed money rent -^or- poreent age share of 
the crop. ' That the Original grants remained in force is rendered almost 
certain from the fact that the originahdocuments evidencing the grants 
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have remained in the hands of the grantees, and there is not before us a laM 
trace of an;y^ evidence in the temple or revenue accounts oi otherwise to AuG. |^ 3 . 
suggest that the land has ever been in the possession of any one but the ^ 
grantees during the eighty years which have elapsed since the date ot the Appel- 
first grant The Lower Appellate Court has, however, held that, even on latE 

the above finding as to the documents and the tiansactions evidenced by CiViL. 

them, the defence inu&t fail, inasmuch as tlie iruinager for the time being had 

no powet to make a permanent alienation of temple property in the absence ia M. 
of proved necessity for the alienation That no doubt is the ordinary rule, 
but in the present case there are special circumstances from which tl^i 
propriety of the alienation may lightly be presumed There is no sugges- 
tion that the grant under Exhibit I was tainted with any fraud It was 
made not to a member of the giantor’s family, but to a stranger of diffeion^ 
caste and from a different village In consideiation of the grant being per- 
manent, the grantee w^as to come with a following ot cultivators and build- 
houses and cultivate the lands of the temple. It is well knowui 

that at the tune when the grant was made the countiy was but slowly 
recovering from the depopulation and impoverishment resulting from cen- 
turies of internecine war, and the difficulty generally was not to provide 
land for the cultivators, but cultivators for the land To cultivate 
w^et lands, as these were, requires capital as well as laboiir, and 

these the giantees were to supply. It may well be that the truBt<3e of th 

temple could not arrange fot the cultivation of the temple lands on Ic-^i 

onerous terms than those agreed to That the terms were fair may be 
presumed from the fact that they were confirmed in 1820 (Exhibit II) 
and again in 1832 (Exhibit A) by the Collector, and have remained in 
force now for eighty years In tfieso circumstances, we do not think it 
IB reasonable or equitable to throw on the defendants the onus of rhew -ng 
that the original grants weie for a necessity binding on the temple. Wo 
think that, after so [W7] great a lapse of time and under the circumstances 
which we find in this case, such necessity may rightly be presumed 

The result of our findings, then, is that the grants under ExJiibits I 
and II arc valid and still m force, and that the plaint land is ttill held 
under those grants as modified by Exhibit A 

On these findings the plaintiff's suit must fail, and it is unnec issary for 
us to discuss the pleas of limitation and want of notice raised by the 
appellants. 

we reveise fclie deciees of the Courts below and dismiss the plain- 
tiff's suit with costs throughout 
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Nahayanasami (Petitioner), Appellant v Kuppusami 
(Counter-Petitioner) t Respondent * [8pth March, 1896 ] 

Certificate Act — Ad Vll of 1889, Section 7 — Joint certificate legal 

It is not illegal to grant a joint certifiiate to two persons who claim adversely 
to each dfher to be entitled to collect the debts due to the estate of the deceased 
u nder Recession Certificate Act VII of 1889 ^ ^ ^ 

[B., UBR Cml, 1097—1901, 563.] 
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Appeal against the order of T. M. Harsfall, District Judge of Tan]ore, 
in civil miscellaneous petition No. 299 of 1895. 

A petition was presented under the Succession Certificate Act ^Aot 
VII of 1889) by one Narayanasami Pillai, praying that a certificate might 
be granted to him to collect the debts due to one E. B, Sattaya Pillai, 
deceased, the adoptive father of petitioner. 

The petition was opposed by one Kuppusami, the alleged adopted son 
of one Nagalinga Pillai, deceased, who was the undivided brother of B. 
Sattaya Pillai. 

. The District Judge ordered a joint certificate to issue in the name of 
both. 

Petitioner appealed. 

Sundara Ayyar, for appellant. 

Krishnasatni Ayyar, for respondent 

JUDGMENT. 

The first contention on behalf of the appellant was ^hat the 
debt mentioned in the appellant’s application for the certificate was the 
property of the appellant’s father Sattaya Pillai. But, aS Sattaya Pillai, 
the appellant, and the respondent were members of an undivided family, 
the presumption is that the debt was one due to the joint family, and thefe 
is nothing on the record to rebut this presumption. 

The next contention was that the Judge should not have directed the 
grant of the certificate in the joint names of the appellant and the res- 
pondent. No doubt the cases in Shitab Dei v, Debi Prasad (1) and Lono- 
chand Oangaram Marwadu v. Uttamchand Oangaram Marwadi (^2) show' 
that ordinarily certificates should not be granted to rival claimants jointly. 
But in the present case it is clear that the real object of the application 
for certificate was to raise questions as to the validity of the adoption of 
the respondent, a matter which was the subject of litigation for many y<^ars 
Narayansami v. Kuppusami (8) and which the appellant’s vakil states is 
now also the subject of a suit brought to set aside the adjudications made 
in favour of the respondent. In these circumstances I do not think it 
proper to interfere with the order of the District Judge. 

I reject the appeal with costs. 
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Before Mr, Justice Subramania Ayyar. 


Perumal Naik (Defendant No. 2), Petitioner v. 

Saminatra Pillai and others (Plaintijfs Nos. 1, 2, 4 and 
• 5), Respondents * [13th and 17th March, 18^.] 

for dismissal of members of devastanam committee — Act XX of 1863, Section 16— 
Reference to arbitration — Powers of arbitrators. 

Where a suit for dismissal of the members of a devastanam committee and 
damages was referred under Act XX of 1863, Section 16, to arbitrators who pass- 
ed an awrard dismissing them as plhiyed and decreeing a portion pf the damages 
claimed widi interest: • 

* ' ^ Civil K«Jvi*ton PetiUon Nfo. 136 off ' 

(1) 16 A. it. (9) 15 B. 884- IT M. 43 - 
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imi Held, that the Court had power to refer the matter to the arbitrators 
and award damages with interest provided the amount, inclusive of interest, 
did not. exceed the amount claimed in the plaint 


laM 

17. 


[F, 11 M.LJ. 337=12 M.LJ. 431 (432).] 

Petition under Section 622 of the Code of Civil Procedure praying 
the High Court to revise the decree of W. Diimergue, District Judge of LATE 
Madura, in original suit No. 26 of 1801. Civil, 

This was a suit under Act XX of 1863 in which the plaintiffs sued — 
for the dismissal of the members of the Palni devastanam committee 
from office, together with damage^ assessed at over Rs. 6,000 for losses 
incurred and alleged misappropriation by the defendants Under Section 
16 of the Act the suit was referred for decision to arbitrators, with the 
following issues: — 

(1) Whether there lias been any misfeasance, breach of trust, or 
neglect of duty on the part of the committee members or of 
any of them in relation to the items severally set out in the 
schedule attached to the plamt? 

(2) To what reliefs, if any, are the plaintiffs entitled? 

The award passed by the arbitrators was that the defendants should 
be dismissed from office, that the first and second defendants should bn 
directed to pay to devastanam Rs 3,212-4-0 as damages with ^hterest 
thereon at the rate of 6 per cent, per annum from the date of the plaint to 
the date of realization, the same being made recoverable from them 
personally and also from their moveable and immoveable properties, and 
that all the three defendants should be directed to pay to the first, fourth 
and fifth plaintiffs the full costs of the suit with interest thereon at 6 
per cent, per annum from date of decree to date of realization and bear 
their own costs 

The District Court passed a decree in accordance with the terms of 
the award. 

Defendant No 2 appealed 

Ramachandra Rau Saheb, for petitioner 

Suhramania Ayyar, for respondent. 

JUDGMENT 

The learned vakil for the pebitionei (second defendant) urged that fhe 
award of the arbitrators and the decree thereon were illegal in so far as 
they related to (i) the dismissal of the petitioner from his office as a 
member of the committee and (li) the award of interest prior to the date 
of the plaint. 

[ 600 ] Whether, if the contention were sound, the petitioner'^ remedy 
was not by appeal I refrain from determining, as I have come to tho 
conclusion that the contention is unsound. Now with reference to the 
first point mentioned, viis , the dismissal from office, it was argued that it 
was not competent for the Judge to refer the point to the arbitrators, as* it 
Involved virtually a question of criminal punishment, which was for tho 
Judge and not the arbitrators to deal with I however fail to see how 
the jurisdiction to remove a trustee exercised the Civil Courts has any 
reference to crimes or their punishment In the first place it is a purely 
civil jurisdiction exercised by the Courts aB ancillary to its principal duty 
to see that the trusts are.properly executed {Letieratedel v, Broera (1)). 

Nor is it true that removal from office is decreed alwayS-as p^Aniahment 

( I ) L R 9 App Cases, 386. 
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No doubt suob relief is often granted when misconduct is proted. But, 
as pointed out by the Judicial Committee in the case above cited, a 
brustee may be removed even when no misconduct is established if the 
Court i^s satisfied that the continuance of the trustee would prevent th6 
due execution of the trusts. 

As to the second point the argument was that, inasmuch as the plain 
tiffs had not claimed interest prior to the date of the suit, neither the 
arbitrators nor the Judge had authority to award such interest, ft is quite 
true that in the plaint schedule interest prior to the date of the suit iS not 
specified as one of the items making up the amount claimed as damages 
sustained by the temple in consequence of the malversation committed by 
the petitioner and the other trustees. But, the sum awarded, including 
fhe interest in dispute, does not exceed that claimed as damages. And, 
except as fixing a limit beyond which recovery cannot be had, the aver- 
ment of the amount of damages is not a material one (Sedgwick on 
Damages, VoL III, Section 1260, 8th edition). I am therefore of opinion 
that it was quite competent to the arbitrator^ and the District Jndgc to 
award to the temple the interest in question as part of the compensation 
due to it with reference to the amounts found to have been misappropria- 
ted. The petition fails and is dismissed with costs. 
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Before Mr, Justice Shephard and Mr. Justice Suhramania Ayyaf. 


Lakshmakka (Defendant No. 1), Appellant v. Boooaramanna 
(Plaintiff), Respondent.^ [Ist April, 1896.] 

Hindu Law — Deed containing restrictions on inheritance invalid 

A deed which attempts to create a new line of inheritance by excluding all 
heirs other than direct male heirs is contrary to Hindu Law and invalid 

Second appeal, against the decree of W. H. Welsh, District Judge 
of Cuddapah, in appeal suit No. 6 of 1893, modifying the decree of 
T. Ethiraja Mudaliar, District Munsif of Proddatur, m original suit No 
643 of 1801. 

The plaint property orig’nally belonged to one Bachu Laksliinakka, 
who conveyed all her property to Lingana Ramanna, plaintiff’s predeces- 
sor in title by Exhibit A, dated 25th September 1854, and died four days 
afterwards. On the occurence of her death Devisetti Subbarayadu, brother 
of the donor, took possession of all the moveable property belonging 
to the deceased and conveyed by her to Lingana Ramanna under Exhibit A. 
In order to induce Subbarayadu to give up the moveables Lingana Ra- 
manua conveyed the plaint lands to Subbarayadu by Exhibit T, dated 9th 
November 1854, in which Lingana Ramanna, after giving a list of the 
property of Lakshmakka, sets# forth a definite arrangement as to how the 
lands belonging to deceased should be divided between them and as to how 
her debts should be paid By tliis arrangement it was agreed tliat in 
consideration of Subbarayadu having given up certain property to Ling- 
ana Bamanna and agreeing to pay Lakshmakka ’s debts, he should always 
enjoy certain lands in Koilkuntla and Jammalamadugu taluks. Subse- 
quently, on 5th riecember 1854, Subbarayadu executed another document 

Iw W-.*. " - I . . ii ...I..-..- „ ..I . ,.^ , 1 M , 

♦ Second Appeal No. 407 of 1895. 
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B in Lingana Ramanna's favour fjy which he (Subbarayadu) agreed to 
hold the plaint lands for his life and his male heirs’ lives, subject to Lingana 
Ramanna’s nght to succession and without right of alienation. The plain- 
tiff claimed under Exhibit B, the [ 802 ] cause of action being that Subba- 
rayadu's daughter-m-law, the first defendant, executed a deed of gift to 
the second defendant in 1890 and that her possession then became adverse. 

The District Munsif dismissed the suit, holding that Exhibit D, the 
basis of the plaintiff’s title, was a forgery, but the District Judge, finding 
it to be genume, gave a decree for the plaintiff with costs 
Defendant No 1 appealed 
Rama Ran, for appellant 
Seahagiri Ayyar, for respondent 
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JUDGMENT 


The plaintiff can only recover on the strength of his title-deed (Exhibit 
B) By that instrument Subbarayadu, the then owner, agrees to hold 
the property only so long as there is male issue in hiB family On failure 
of such issue he agrees to hand it over to Boggaramanna under whom 
the plaintiff claims. The document is somewhat obscure, but the meaning 
appears to be that Boggaramanna should take on failure of male issue at 
any time, however remote It is m fact an attempt to create a new lino 
of inheritance by excluding all hens other than direct male )ieirs This 
being BO, the instrument ib invalid The plaintiff must, therefoie, tail 
We must reverse the decree of the District Judge and restore that of the 
District Munsif. Respondent must pay appellant's costs in this Court 
only. 
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Abetment. 

See Confession, 19 M. 482 

Acquieecence. 

See Contract, 17 M 275; 18 M 126 

1. — Imperial Acti 

Act XXXll of 1839 (Interest). 

transfer of Property Act — Act IV of 1882, s 88 — Mortgage — Interest 'post 
diem ’ — The plaintiff sued in December i8gi upon a registered mortgage 
dated 1875, in which it was provided that interest should be paid at the 
late therein mentioned, and that the principal should be repaid on lOth 
April 1880, but in which there was no provision for payment of interest 
post diem — Held, that interest post diem should be awarded iukIlm the 
Interest Act, 1839, at a reasonable rate Senible the amount so awarded 
would constitute a charge on the mortgage premises Rama Ri imr \ 

Appaji Reddi, 18 M 248=4 M L J 265 522 

Act XXX IV of 1858 (The Lunacy Supreme Courts). 

(1) See Civ Pro Code (Act XIV of 1882), 19M 219 

(2) See Lunatic, 18 M 472 

AA XXIV of 1859 (Police, Madras). 

(1) Ss 10 and 44 — Departmental punishment and prosecution under the Act — 

In the absence of any rules framed by Government under s 10 of the 
Madras Police Act, ^ departmental punishment inflicted under that 
section is no bar to a prosecution under s 44 of that Act Queen- 
Empress V Fakrudeen, 17 M 278=1 Weir 839 192 

(2) Ss 2J, 49 — Procession likely to cause breach of the peace — Powers of 
police — Removal of banners from persons in the procession — A proces- 
sion of Hindus carried certain, banners and the Superintendent of 
Police was of opinion that a breach of the peace would be occasioned 
if these banners continued to be displayed, and in good faith, for the 
purpose of preventing such breach of the peace, he took away the 
banners from certain persons in the procession — Held, that the action 
of the Superintendent of Police was not justified by Madras Police Act, 

1859, ss 21, 49, and that he was accordingly liable for the trespass 
Ranganayakulu V Phendefgast, 17 M 37=3 M L J 276 25 

Act XXVI II of 1860 (Boundary Marks, Madras) 

25 — Boundary Marks Act {Madras) — Act II of 1884, s 9 — Suit to set 
aside decision of the Suney officer — Plea of limitation abandoned — A 
suit filed on 21st April 1891 to set aside the decision of the Settlement 
officer under the Madras Boundary Acts passed on 15th September 
1890 was dismissed by the Munsif as being time barred not having 
been brought within six months as provided by s 25 of Act XXVITI 
of l8(>o This decision was reversed by the District Judge, who 
remanded the suit for disposal on the merits, holding that the pro- 
duction by the plaintiff of a copy of the judgment, dated 25th October 
1890, raised a presumption that the suit was in time and shifted the 
burden of proof to the defendant to show that an earlier copy was 
granted to plaintiff or that the decision was proneuinccd in the plaintiff’s 
presence Against this remand order there was no appeal At the 
re-heanng the question of limitation was not again raised, and the 
Munsif gave a decree on the merits An appeal was preferred to the 
District Court, but no mention was made of the question of limitation 
On appeal to the High Court Held, that the question of limitation 
had been put aside by the consent of the parlies who desired to have 
the case ■decided on the* merits, and that the appellant could not be 
allowed to fall back on this plea of limitation which he had abandoned 
in the Lower Courts R Rangayva appa Rau v Nahasimua appa 
Rau, ig M. 416 995 
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Act XX of 1863 (Religiou* E»aowm«nt»;^^ 

(1) Reauhtion VII of 1817. .f i^i—utscretionary poiver of a temple com- 

miitee to appoint new trustees when the power of management is not 
hereditary— Trusts /let— -Act II of 1882, 49— A temple com- 

mitted appointed under Act XX of 1863 may appoint new trustees when 
there is no hereditary trustee to add to the existing trustees, but this 
power, although discretionary must be exercised reasonably and in good 
faith, and, according to the principle, which is applicable to public 
trusts, embodied in s 49 of the Indian Trusts Act. If it is not so 
exercised, the power may be controlled by a Civil Court of original 
jurisdiction Shlik Dwud Saiba \ Hussein Saiba^ 17 M. 212=4 
M. L. J. 48 

(2) Ss 3, II — Suit by manager for rent — Muchalkas granted by the com- 

mittee — Where the committee of a religious institution governed by Act 
XX of 1863 obtained muchalkas in its own name from the tenants of 
land belonging to the institution instead of in the name of its manager : 
— Held, that this fact constituted a mere irregularity and that a suit 
brought by the manager on such muchalkas is maintainable. 
Kalyanaramayyar V. ^Fustak Shah S.\heb, 19 M 395 . . 

(3) S 5 — Where a hereditary trustee of a temple died and application 
was made by the Collector as Agent of the C'ourt of Wards, in whom 
the management of deceased’s estates, during the minority of the sons 
of the deceased had \ested, to be appointed trustee on behalf of the 
said sons* — Held, that the case fell within s 5 of Act XX of 1863, 
and that the Court had jurisdiction to make the appointment. 
SoMASUNDARA MUDAE1^R V. VyTHTITNGA MuD\LIAR, T 9 M 285=6 M. 

L. J. 92 . .. 

(4) .S*. 12 — Suit by the Dharmakarta of a temple /• recov er poss^esnon of 

temple property — The right to bring suits for the recovery of the 
property of a religious or charitable institution is vested in the trustee 
or manager of such institution, unless he is precluded by any special 
law from exercising it There is nothing in the Religious Endowments 
.A.ct to take away such powers. S 12 relates only to the rents of 
property transferred by Government to the committees of such insti- 
tutions Sankaramurfi Mudaliar V Chid\mbara N\dan, 17 M. 143 .. 

(5) -S'. 14 — Applicability of the Act — In a suit, brought with the leave of 
the District Court under Act XX of 1863, to remove the trustees of a 
Hindu temple, it did not appear that the trustees were nominated by 
or subject to the confirmation of the Government or any public officer: 
— Held, that Act XX of 1863 was not applicable to the temple unless 
it was admitted or proved by evidence that the endowment was one 
which would have fallen under the provisions of Regulation VII of 
1817 Muthu V. Gangathara, 17 M. 95 

f6) S. 16 — Suit for dismissal of members of Devastanam Committee — 
Reference to arbitration — Powers of arbitrators — See Arbitrators, 19 

M. 498 
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Act III of 1865 (Carriers). 

Raihvays Act — Act IX of 1890, ss. 72, 76 — Contract Act — Act TX of 1872, 
ss. 151, 152, 161 — Liability of Railway Companies as bailees — 'Subject 
to the provisions of Act IX of 18^, the responsibility of Railway 
Companies for loss of goods delivered to them for carriage is that of 
a bailee under ss. 15 1, 152 and 161 of the Indian Contract Act. In a 
suit for damages occasioned by such a loss the plaintiff need not 
prove how the loss occurred, but on proof of the loss, the Company 
will, in absence of proof of any ground upon which it can be exonerated, 
be liable as a bailee. Sesham Patter v L. S. Moss, 17 M. 445 .. 300 

Act 1 of 1871 (Cattle Trespass). 

5*5 22, 25 — No appeal — Crim. Fro Code, s, 404. — There being no appeal from 
a conviction under Cattle Trepass Act, the High Court refused to 
revise the proceedings of the Lower Court «under ss. 435, '438, Crim. 

Pyo. Code, since there being evidence to support the conviction to 
adopt such a course would be to substantially allow an appeal. Im- 
prisonment cannot be inflicted in default of payment of the compen- 
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Act 1 of 1871 (Cattle Treapafti) — (Concluded.) 

sation awarded under the Cattle Trespass Act Queen-Empress v 
Lakshmi Nayakak, ig M 238=2 Weir 461 . . 871 

Act XXIIl of 1871 (Pension*). ‘ 

(1) S 4 — 'Civil Court’ — Forest Act (Madras) — Act V of 1882, as 2, 4, 

10, 14 — Claim to percentage of forest income — Jurisdiction of Forest 
Settlement Officer — Jurisdiction of Appellate Court — See Act V of 1882 
(Forest, Madras), 17 M 193 

(2) Sj 4, 6 — Suirt for mahkana ivithout certificate of Culleclor — Tn a suit 

agfainst the Rajah of Palghat and other members of his family for a 
declaration of the plaintiff’s status as the thud Rajah, and to recover 
a sum of money payable to him as such on account of his share of malkana, 
it appeared that the plaintiff had obtained no certificate under Pensions 
Act, 1871, s 6 — Held, that the suit was not maintaiiialile Andi 
Achen V Komdi Achen, 18 M 187 479 

Act XV of 1872 (Chriitian Marriage). 

(1) vS'f 3, 68 — Unauthorized marriage of a Christian child — Persons pro- 
fessing Christian religion — The accused who was charged with having 
committed an offence under Indian Christian Marriage Act, S 68, was 
acquitted its appearing that the Christian whose marriage he pur- 
poi ted to solemnize was a child of the age of three years The child 
had been baptized and her father was a Christian — Held, that the 
child was a person professing the Christian religion within the mean- 
ing of s 3 of the Indian C'hristian Marriage Act, and that the acquittal 

was wrong Queen-Empress \ Veeradu, 18 M 230=^1 Weir 813 510 

(2) S\r 5, TO, 12, 13, 38, 68, 70, 73 — S, an Episcopally-ordained Piiest of the 
Syrian Church, under the jurisdiction of the Patriarch of Antioch, 
solemnized two marriages according to Roman ritual without publishing 
or causing to be affixed the notices of such marriages required by Part 
S III of the Act. It was proved that S used the Roman ritual with the 
sanction of his Bishop who was appointed by the patriarch — Held, that 
having received episcojial ordination, was authorized to solemnize the 
marriages according to the rules, rites, ceremonies and customs of his 
church, and that it was not shown that a marriage solemnized with the 
Roman ritual under the sanction of the Bishop of the Syrian Church 
W'as not solemnized according to the rules, iiles, ceremonies and customs 
of the Syrian Church — Held, turther that Part III of the Act only 
applies to ministers of religion licensed under the Act and not to Epis- 
copally-ordaincd persons Caussaaei \ Saliri'z, 19 M 273= i Weir 

814 895 

(3) .9 68 — Solemnization of marriage under Hindu rites bctn^’cen a Native 

Christian and a Hindu by a person not authorized to perform marriages 
under s 5 of the Act — A person who performs a ceremony ot marriage 
according to Hindu form between a Native C hristian and a Hindu 
commits an offence under s 68 of Act XV of . 1872, unless he is 
authorized to solemnize marriages under s 5 of the Act Qufen- 
Empress V Yohan, 17 M. 391=1 Wen 813 271 

Act 111 of 1873 (Civil Court. Madras). 

(i) 5 '. 12 — Jurisdiction of Munsifs Court — Execution of decree of superior 
Court — Cizf Pro Code — Act XIU of 1882, ss 25, 223 — As in suits so 
111 execution proceedings the competent forum is ordinarily that indicated 
by s 12 of the Civil Courts Act, but in the five cases mentioned in s 223 
of the Civ Pro Code, special reasons exist for departing from that rule 
and creating a special or extraordinary jurisdiction, the object whereof 
is to secure judgment-creditors in certain cases a special facility or 
convenience The condition as to the jurisdiction of Subordinate Court 
to which a suit can be transferred under s 25 of the Code of Civil 
Procedure is not laid down in s 223 of the Code, which relates to 
transfers of applicaiioTis for execution of decrees, and was omitted- 
therefrom for the special reasons mentioned therein, Shanmik.\ Pii lai ■ 

V* Ramanathan (Ihetti, 17 M 309=4 MLJ 91 214 
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Act III of 1873 (Cipil Court, on eluded.) 

S. 12 — Suits Valuation Act — Act VII of 1887, s. S — Suit for shQre of 
undivided property — Persons entitled to a share in certain lands of a 
village only part of which was held in severalty, executed a mortgage 
of part of the lands due to their share. The mortgage contained a 
description of the land comprised therein by paimash numbers and 
admeasurement. The mortgaged property was brought to sale in exe- 
cution of a mortgage decree and was purchased by the present plaintiff. 

The plaintiff now sued for the apportionment and iiossession of the 
share to which he was entitled, and stated the value of the suit to be 
the value of the share claimed by him vis., Rs. 1,870, and not that of 
the entire property. The defendants were the mortgagors and the 
othei persons interested in the land, their respective shares not having 
been ascertained and demarcated. Held, that the suit was within the 
jurisdiction of a Distiict Munsif. Chakrapani asari v. Narasinga 
Rau, 19 M. 56 • • 744 

( 3 ) .S'. 28 — Civ. Pro. Code, s 649 — Provincial Small Cause Courts Act — 

Act IX of 1887, 35 (i) — Withdrawal of powers — Under Madras Act 

III of 1879, s 28, a Munsif was invested with the powers of a Small 
Cause Court’s Judge for the trial of suits cognizable by such Court up 
to Rs. 200 in value Subsequent to decree but prior to execution, his 
powers as Small Cause Court’s Judge were withdrawn by notification 
in the Gazette: — Held, that application for execution must be made to 
the Court in which the Small Cause C'ourl’s jurisdiction vested at the * 
date of the application Zemindar of Valeur and Gudur v Adinara- 
YUDU, 19 M 445 . . 1016 

Act 111 of 1874 (Married Women'* Property). 

S. 8 — Insolvent Act (ti and 12, Vic., cap 21), s. 63 — Insolvency of married 
woman — Property settled on her for seperate use without power of 
anticipation — Whether comprised in the vesting order or not — See 
Insolvent act, (ii and 12, Vic., Cap. 21), 18 M. 19. 

Act XIV of 1874 (Scheduled Districts). 

Guardian and Wards Act — Act VIII of 1890, s i, cl (2) — Scheduled Dis- 
trict — Agency Tracts — See Act VITI of 1890 (Guardian and Wards), 

18 M. 227. 

Act XVI II of 1879 (Legal Practitioners). 

Ss. 28, 29 — Remuneration by promissory note for past professional services 
rendered under oral agreements — Guardian and ward — Services neces- 
sary or manifestly benfficial — A guardian executed a promissory note in 
favour of a vakil (the plaintiff) as remuneration for his past profes- 
sional services rendered under oral agreements with him : — Held, that 
a suit upon the note was barred by ss. 28 and 29 of Act XVIII of 
1879, and that, as there was no such necessity for the proceedings in 
question as to render the contract binding on the minors, no suit would 
lie against them. Sundakaraja ayyangar v. Pattanathusami Tevar, 

17 M. 306 . . 212 

Act y of 1881 (Probate). 

Succession Certificate Act — Act VI I of 1889, ss 4, 17 — Probate issued from 
Native Court in Cut ch— Certificate of Political Agent — Suit in British 
India — A suit in British India by the executors of the will of a native 
of Cutch was dismissed, on its appearing that the plaintiffs were fur- 
nished only with probate issued from a Native Court, of which they 
produced a copy certified by the Political Agent of Cutch, and since 
stamped in accordance with the Court Fees Act, 1870: — Held, that the 
plaintiffs were not entitled tp a decree without taking out probate or 
letters of administration in British India under Act V of 1881 or a 
certificate under Act VII of i8i^, hut instead of dismissing the suit, 
the Court should have allowed time for the plaintiffs to have so com- 
pleted their title to sue. Manasing v amad Kunhi, 17 M. 14 . . lo 

Act XV of 1882 (Presidency Small Cause Courts),^ 

(1) Ss. 6, 13, 33 — See High Court, 18 M. 236, 

(2) Ss. 22, 41 — Transfer of Property Act — Act IV of 1882, s. 114. — The 
plaintiff, a landlord, lelying on a provision in a lease, gave the 
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defendants, his tenants, notice to quit Within seven days the defen- 
dants tendered rent, interest and costs The plaintiff, nevertheless, 
filed this suit to eject the defendants The defendants subsequently 
paid the full amount due into Court Held, that, under the terms of 
the lease, the defendants were not liable to forfeiture, and that, since 
the suit should have been brought under Chap VII, s 41 of the Presi- 
dency Small Cause Courts Act, plaintiff must pay the defendants’ costs 
as between attorney and client under s of that Act field, on 
appeal, (i) that there having been a tender and payment into Court of 
the full amount due, the plaintiff proceeded with the suit at his risk 
under s 114 of the Transfer of Properly Act, (2) that the suit not 
being cognizable by the Small Cause Court, s 22 of Act XV of 1HH2 
did not apply, an application under chap VII of that Act not being a 
suit under s 22 thereof Krishnasami Chuii v The Natal Emi- 
GRAiioN Board, 17 M 216=4 MLJ 70 

( 3 ) 37 — Powers of Full Bench of Prestdeniy Stnall Cause Court — Quer- 

iton of fact — One of the Judges of the Presidency Small Cause Court 
in a suit tried by him delivered judgment for the plaintiff The defen- 
dant made an application to the Full Bench undei the Presidency Small 
Cause Courts Act, s 37, and the Court arrived at the conclusion that 
the judgment proceeded on a misappreciation of the evidence and revers- 
ed the deciee — Held, by Collins, CJ, and Shefhard, J {Best, J , 
dissenting), that the Full Bench of the Presidency Small Cause Couit 
had transgressed the limits of the jurisdiction conferred by Act XV of 
1882, s 37, as the case was one on which different minds might not 
unreasonably have come to different conclusions. Sauasook CjAmbir 
C^HUND V Kannayya, IQ M 96 772 

(4) S 69 — Jurisdiction — Divisible contract — Where a conliact provided for 
dclivery of goods in two monthly shijiments by the plaintiffs and the 
defendants refused to take delivery or pay for cithei of the shipments 
of the goods in accordance therewith and it apjjearcd that the total 
amount of the damages sustained by leason of the two breaches alleged, 
if added together, exceeded Rs 2,000, whereas if taken separately they 
were respectively less than that amount The contract provided that 
each shipment was to be treated as a scpaiate contiact — Held, that 
the plaintiff was entitled to bring two separate suits for the damages 
sustained in lesjicct of each shipment, and that therefore the Presi- 
dency Small Cause Court had jurisdiction. Volkarf v Sabju Saheb, 

• 19 M 304 

Act Vll of 1887 (Suits Valuation). 

(1) S 8 — Suit for share of undivided property — Civil Courts Act (Madras) 

— Act III of 1873, s 12 — Sec Act III oi- 1873 (Civil Courts, ^Iadras), 
ig M. 56 

(2) S II — Hindu Law — Property excluded from partition — Limitation — ■ 

See Hindu Law (Partition), 18 M 418 

Act IX of 1887 (Provintial Small Cause Courts) 

(1) Ss 25, 27 — Letters Patent of the High Couit, s 15 — -Appeal — District 
Municipalities Act (Madras) — Act IV of 1884, ss 53, 59, 60 — Profession 
tax — Trader — See Act IV of 1884 (District Municipaliitls, Madras), 

17 M ic» 

(2) S 35 (i) — C iv Pro Code, s 649 — Withdrawal of powers — Civil Courts 
Act— Act III of 1872 (Madras), s 28 — See Act III of 1873 (Civil 
Courts, Madras, 19 M 445 

(3) Sch. II, art 3 — Karnam in a zemindari — Officer of Government — The 

plaintiffs being the lessees of a settled zemindari brought a suit in a 
Small Cause Court against a karnam in the zemindari to recover 
damages sustained by reason of the defendant’s default in keeping 
certain accounts, &c — Held, that the karnam was not an officer of 
Ckivernfiient, and that ^he suit was maintainable under the Provincial 
Small Cause Courts Act Orr v Neelamegam Pillai, 18 M 395 ■ 624 

(4) Art 13 — Suit for kattubadi and karnam's emoluffients — Civ Pro Code 
■^Act XIV of 1^2, s 586— A^o second appeal. — Where plaintiff sued for 
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Act IX of 1887 (Provincial Small Cause Courts)— 

arrears of kattubadi and karnam*s emoluments, the value of the suit 
being less than Rs. 500: — Held, that kattubadi and karnam’s emoluments 
are neither a charge on or interest in immoveable property, and that no 
second appeal lay. Mullapudi Balakrishnayya v Venkatanara- 
siMA app\ rau, 19 M. 329 . . 935 

(5) Art. 18 — Suit relating to a trust — Hindu Law — Stridhanam — Gift, con- 
struction of — See Hindu Law (Stridhanam), 18 M. 252. 

(6) CL 35 (f) — Jurisdiction — Whether obstruction of a water course 

' amounts to ‘diversion* within the meaning of cl 35 («)• — H by obstruc- 
tion the flow of water is diverted from a plaintiff’s lands, such obstruc- 
tion amounts to diversion within the meaning of cl. 35 (i) of sch. II 

. of Act IX of 1887. PlUilAKARUPPAN V. PaLANIANDI, i8 M 28 . . 369 

Act X of 1888 (The Presidency Small Cause Courts Law Amendment). 

S. 3, cl (a). — See Civ Pro. Code (Act XIV of 1882), 17 M. 377. 

Act VI 1 of 1889 (Succession Certificate). 

(1) S. 4 — Contract Act — Act IX of 1872, ss. 45, 263 — Suit by surviving 
member of firm alone — Suit by surviving partner and heir of deceased 
partner — See Contract Act (IX of 1872), 17 M. 108. 

(2) S 4, sub-s (2) — Debt — Unliquidated claim — X, a Hindu, left some 

sheep with Y, who failed to return them. X having died, his widow 
applied for a succession certificate to enable her to sue Y for damages 
for wrongful detention of the sheep: — Held, that no debt was owing 
by Y to X within the meaning of the Succession Certificate Act, s. 4, 
sub-s (2) Subbanna V. Munekka, 18 M 457=5 M.LJ. 61 .. 668 

(3) Ss. 4, 17 — Probate issued from Native Court in Cutch — Certificate of 
Political Agent — Suit in British India — See Act V of 1881 (Probate), 

17 M. 14. 

(4) Ss 6, 19 — Appeal. — W here a minor petitioner represented by the Court 

of Wards applied for a succession certificate under Act VII of 1889, 
and the District (Jourt granted the certificate, but ordered security to 
be given by the Court of W'^ards * — Held, that no a])peal lay from the 
order requiring security Rama Reddi v. Papi Reddi, 19 M 199 . . 843 

(5) 7 — Joint certificate, legal — It is not illegal to grant a joint certificate 
to two persons who claim adversely to each other to be entitled to 
collect the debts due to the estate of the deceased under Succession 
Certificate Act VII of 1889 Narayanasami v Kuppusami, 19 M. 

497=6 M.LJ. 90 .. 1051 

(6) 6' 7 (3) — Power to grant certificate to applicant if he has the best 

prima facie title thereto — Necessity for some inquiry prior to such a 
grant— The intention of sub-cl. (3) to s. 7 of the Succession Certi- 
ficate Act is not to save the Court the trouble of making any inquiry 
at all where the applicant is not heir to the deceased, but it is to allow 
the prima facie title to the certificate to prevail when a question of law 
or fact arises on enquiry too difficult to be determined in a summary 
proceeding. Sivamma v Subbamma, 17 M. 477 .. 331 

(7) 19 and 26 — Appeal from an order of a District Court under s. 26. — 

S. 26 of the Succession Certificate Act confers on the District Court the 
same appellate jurisdiction over an order of an inferior Court as is con- 
^rred by s. 19 on the High Court over the order of a District Court. 

There is no provision in the Act for a second appeal in any case. Subba 

Rau V. Palaniandi Pillai, 17 M. 167=4 M.L.J. 71 .. 114 

Act X of 1889 (Ports). 

(i) S C— Local Government's rules thereunder — Boats plying and not ply- 
' tmg for hire — Ultra vires. — It is only with regard to boats plying for 
hire that s. 6 of Act X of 18^ gives the Local Government authority 
to make ru.es. Rules purporting to make it obligatory on boat owners 

im 
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\ct X of 18A9 (Porti) — {Concluded ) 

to ply* for the hire are ultra vires Queen-Emfhess v Thommayva 
Chetti, 17 M 397=1 Weir 859 275 

(2) S’j. 6, 8 — Order purporting to be made under the Act by Conservator of 
Port — Public body authorised by Legislature to make rules, powers 
of — The Conservator of the Port of Negapatam, jjurporting to act under 
the Indian Ports Act, s 8, made and published an ordei that when a 
certain flag was flying at the signal station, all boats returning from the 
sea should cast anchor and not come inside the river The Local 
Government had made a rule with reference to s 6 (A:) of the above 
Act requiring boat owners to " carry out at all times all orders issued 
“ by the Lonservatoi in connection with the plying of their boats and 
“which are not inconsistent with the regulations issued by Govern- 
ment” A charge was brought against two peisons, being the owners 
and tindals of licensed cargo boats for neglecting to obey aforesaid 
order, and they were convicted under Indian Ports Act, s 8 (2), by 
the Conservator in his capacity as Special First-class Magistrate — 

Ifcld, that the order was ultra vtre^ and the coAviction was accoid- 
ingly illegal Per Cur — A public body, whether the Executive Govern- 
ment or a corporation, being entrusted by the Legislature with the 
duty of making rules, cannot relieve itself of the responsibility and 
depute other agencies to discharge the duty Queen -Em press v 
Marian Chftti, 17 M 118=4 M L J 38=1 Weir 857 81 

Act Vlll of 1890 (Guardian and Wards). 

.S' I, Cl (2 ) — Scheduled Districts Act — Act of 1874 — Scheduled District 
— Agency Tracts — A petition of appeal was presented to the Governor 
in Council against an cx-parte older made under the Ciuardian and W ards 
Act, 1890, by the Agent to the Governor in the scheduled district of 
Vizagapatam, the ground of the iiclition being that the petitioner’s 
vakil had not been heard The appeal was referred to the High ("ourt — 

Held, (i) that the Guardian an^ Wards Act, j8f>o, is in force in the 
Agency Tracts, although no notification to that effect had been made 
under the Scheduled District’s Act, (2) that the High Court had 
jurisdiction to set aside the ex-parte order Chakrapani v 
Varahalamma, 18 M 227 . . 507 

Act IX of 1890 (Railways). 

(1) Ss 72 and 76 — Carrier's Act — Act HI of 1865 — Conti act Act — Act fX 

of 1872, ss 151, 152 and 161 — Liability of Railway Companies as 
bailees — See Aci HI 01 1865 (Carrier’s), 17 M. 445 

(2) .S' 125 — Pet mitUng a cattle to stray upon a railzuay — Discretion of 
Magistrate — When the owner of cattle which has been allowed lu 
stray upon a railway, is tnoseciiled uiidci Railways Act, 1890, s 125 
(1) the Magistrate is bound to ascertain whether the person charged 

was himself guilty Qun- n-Empress v Andi, 18 M 228=1 Weir 874 .. 508 

11. — Madras Acts. 

Act 11 of 1864 (Revenue Recovery, Madras). 

(1) Liability of purchaser at a sale, zoho enters into possession of the 
purchased propet i\\ to account for mesne profits to the person in whose 
favour the (fccrcr u subsequently reversed. — A* purchaser of property 
at a sale timlcr llie Revenue Kecoveiy Act, who enters into possession 
thereof, is in iigblinl possession until the decree is set aside He is 
not, theiefoic, :i lirspasscr and liable to make good any loss sustained 
by the fighttul owner Uy being kept out of possession, but he is bound 
to account foi • mesne profits, the calculation of which is to be based' 
oti a proper discharge of the stewardship of the property. Perumal 
Udayab V. Kr^shnama Chettyar, 17 M 251 • , , 173 
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Act II of 1864 (Revenue Recovery, Madras) — (Concluded). 

(2) 5 *. II — JVhether gathered products belonging to a tenant can be dis- 
trained by Government on account of the landlord's arrears of 
revenue. — Government can attach for arrears of revenue under s. n of 
Madras Act II of 1864 the gathered products belonging to a tenant, 
provided that the products are of the land on account of which the arrears 
of revenue have accrued. Krishna Chadaga v. Govinda Adiga, 17 

M. 404 . • 280 

(3) ‘S’. 35 — Payment of arrears of village revenue by the assignee of a mort- 
gagee of part of the village properly — Defaulter ' — Registered and real 
owners. — The plaintiff was assignee of a mortgagee of 384th pangus 
in a village consisting of 54 th pangus. Having sued the executants 
of the mortgagee and obtained a decree in 1885, he in 1887 and 18^, paid 
certain arrears of revenue due from the village, in order to prevent its sale. 

In 1888. the plaintiff’s 384th pangus were sold in execution of the 
decree of 1885 to the 85th defendant subject to a charge for the amount 
of the revenue arrears paid by the plaintiff. In 1890 the plaintiff 
instituted the present suit to recover from the entire village and from 
the defendants Nos. 1 to 84 personally the amount of these arrears * — 

Held, that the 85th defendant, as also the 384th shares purchased 
by him, were liable for the debt conjointly with the remaining shares 
and the other defendants, the plaintiff having by payment t>f the 
arrears acquired a charge upon the land under s. 35 of the Revenue 
Recovery Act ; that not only registered proprietors but real owners and 
their holdings may be treated as defaulters within the meaning of s. 35 
of that Act. Sriniva.sa Thathachar v. ILama Ayyan, 17 M. 247=4 

M. L. J. 73 . . 170 

(4) S 36, cl. 2 and s. 59 — Sale of land for arrears of revenue — Sale irregu- 
lar by reason of not being duly notified — Limitation — Alleged fraud 
affecting sale — Limitation Act — Act XV of 1877, s. 8 — See Limitation 
Aci (XV OF 1877), 17 M. 189. 

(5) 38 — Revenue Recovery Amendment Act (Madras) — Act III of 1884, 

s I (5) — Revenue sale — Benami purdvaser — Suit by benamidar to eject 
tenants — Land forming part of the endowment of a chattram was 
brought to sale for arrears of revenue and was purchased by the plain- 
tiffs who now sued to eject the tenants who were in occupation of the 
land -//Wd, (i) that the defendants were entitled to plead that the 
plaintiffs had purchased benami for the managers of the chattram ; (2) 
that the above plea having been substantiated, the plaintiffs were not 
entitled to maintain the suit. Tirumalayyappa Pillai v. Swami 
Naikar, 18 M. 469 . . 677 

(6) S.s. 38, 59 — Sale of mittah for arrears of revenue — Purchase by Govern- 
ment — Subsequent sale by Government — Suit by owner of a share in the 
mittah for cancellation of second sale — Limitation — Admissibility of 
horoscope — Evidence Act — Act I of 1872, ss. 17, 18— See Evidence Act 
(I OF 1872), 17 M. 134. 

Act'Vll of 1865 (Irrigation-cess, Madras). 

Lands irrigated under Kistna anicut — Water-cess — Optional or compulsory 
use of water. — A raiyat occupying land in the Kistna delta made no 
application for the supply of water, but water froin the irrigation chan- 
nels flowed from time to time on to his land ffom irrigated lands of a 
higher level, and he had no option as to whether to accept or refuse the 
supply. No increased benefit was derived from the water by ihte raiyat. 

, A sum having been levied from him on accounl of water-cess, he now 
sued to recover the amount: — Held, that the plaintiff was entitled to 
recover. K^tSHNAYYA v. Secretaby or State for India^ 19 M. 24 .. 721 
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Act Vlll of IMS (Rent Recovery, Madras) 

(1) Civ Pro Code — Act XIV of 1882, s 13 — Res judicata — Decision of a 
Revenue Court — Second suit in Civil Court — Question of title — See Civ 
Pro Code (Act XIV of 1882), 17 M 106 

(2) Ss f, II — Sanction granted by Head Assistant Collector — Frocedure — 

Customary rent — Restraint on building — A Head Assistant Collector is 
competent to grant a sanction for the enhancement of rent under Kent 
Recovery Act, s ii The granting of such sanction is a judicial and not 
a merely administrative act and such sanction should not be granted 
without first giving notice to both the landlord and the tenant, and hear- 
ing, and considering the contentions of both parties In a suit by the 
landlord to enforce the exchange of a patta and muclialka, the tenant 
objected to the rate of rent imposed on part of the land, which was dry 
land converted into wet — Held, that the finding of the Lower Appellate 
Court that there was an implied contract to pay rent at such rate was 
not open lo any legal objection It ajipeared that the patta tendered 
contained a stipulation for the payment of rent at a special rate for 
garden (jarip) lands watered by wells which had been constructed by 
the raiyat at his own costs, and also comprised a stipulation that the 
raiyat should not build on his holding The Court of first appeal held 
that the special rate of rent alx)vf referred to was customary and had 
been followed for many years — Held, that there was no ground for 
interference on second appeal with the Lower Ajipcllate Court’s decision 
regarding the former of the stipulations above referred to, but that the 
latter should be so modified as to prevent the raiyat only from raising 
any building incompatible with an agricultural holding Bhufati v 
Rajah Rangayya Appa Rau, 17 M 54 37 

(3) Ss 4, 7, II — Enhanced rent on irrigated land — Custonwry contribution to 
a temple — Implied Contract — A zemindar tendered to raiyats on his 
estate pattas providing (inTer aha) for the payment of (i) certain fees 
to a Hindu temple, (2) rent in which the land assessment was consoli- 
dated with a water-cess in respect of certain land irrigated under the 
Kistna aniciit There was nothing to show that the former of these 
items constituted a chaige on the land and the latter had not been sanc- 
tioned by the Collector under Rent Recovery Act, s ii, but it was found 
that both had been paid by the raiyats for many years The Court of 
first appeal held on this finding that there were implied contracts on the 
part of the raiyats to pay both items — Held, (i) that the temple-fee was 
pritna facie voluntary and should not be treated as a payment which the 
zemindar could compel a laiyat to make and consequently that the patta 

red to him was an improper patta, (2) that the finding as to the 
ence of an implied contract to pay the second of the above items 
i finding of fact and must, therefore, be accepted on second appeal ; 
vas a correct finding, in accordance with the ruling in (7 M 365) 
first proviso to Rent Recovery Acts, s 11, is not restricted in its 
:ation to rates of original rent as contradistinguished from its en- 
iment on account of improvements. Siriparapu Ramanna \. 
Mallikarjuna Pkasada Nayudd, 17 M 43=3 MLJ 207 29 

(4) Ss 7, 9, 10 — Suit to recover arrears of rent — Proceedings in Revenue 
Court to enforce acceptance of patta tendered — Time from which 
period of limitation is computed — Limitation Act — Act XV of 1877, 
sch II, art no See Limitation act (XV 01? 1877), ^9 M 21 

(5) Ss 9, 10 — Suit to enforce acceptance of patta — Bona fide denial by 
defendant of plaintiff's title — Jurisdiction of Revenue Court — The plain- 
tiff obtained a permanent lease of mam lands attached to a mosque 
from the four owners thereof The defendant was a cultivating tenant 
on the lands and the plaintiff duly offered the defendant a patta The 
defendant refused to execute corresponding muchalka on the ground 
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Act VIII oi 1S$5 (Rent Recovery, Madras) — (Continued). 

that the plaintiff was not his landlord, since the first of the aforesaid 
owners had granted a lease for 35 years to a person who had sublet 
the land to the defendant. The plaintiff thereupon brought a suit to 
enforce acceptance of patta under s. 9 of Madras Act VIII of 1865. 

The Deputy Collector having decided the case in the plaintiff’s favour, 
the defendant appealed and the District Judge dismissed the suit on 
the ground that the defendant’s contention raised a bona fide question 
of title which ousted the jurisdiction of the Deputy Collector: — Held, 
that there is no provision in Madras Act VIII of 1865, that a bona fide 
denial of the relationship of landlord and tenant ousts the jurisdiction 
of the Revenue Courts, and, with regard to s. 10 of the Act, that “ when- 
ever a Court is invested with jurisdiction to determine the existence 
“ of a particular legal relation, the intention must be taken to be to 
“authorize it to adjudicate on every matter of fact or of law incidental 
“ to such adjudication *’ Abdul Kahiman Sahbi v. Anna PtLLAi, 17 M. 

140=4 M.L.J .26 . . 96 

(6) 5 *^ 9, II — Enforceable terms of patta — Established rates of rent — The 

Zamindar of Vallur sued certain raiyats in his pargana of Gudur to 
enforce the acceptance of pattas providing, among other conditions, 
that the raiyats should relinquish their holdings at the end of the term 
unless fresh pattas were tendered to them, that they should pay half 
the cost of repairs by a cess proportioned to the wet rale, that if they 
irrigated dry land they should pay a wet rate to the Zamindar, as well 
as the water rate due to Government, that they should not cut crops 
without permission and should supply grass and vegetables to the Zamin- 
dar’s servants. It appeared that in 1853 the pargana in question was 
surrendered to Government who restored it subject to the payment of 
a newly assessed peisheush in 1862, a date when the present defendants 
were already in occupation of their respective holdings In the inter- 
val, Government collected village rents in money. The pargana was 
not surveyed and a money assessment fixed prior to 1859 The DivStrict 
Judge expunged the conditions in the patta above referred to, and held 
that the Zamindar was entitled to collect by way of rent from the 
raiyats respectively the quota of the village rents which each raiyal 
paid in 1861. He found, however, that there was no contract express 
or implied as to the rent to be paid; and that prior to 1851 the raiyats 
held their lands under the Zamindar on the sharing system, and that 
for the first year after the restoration of the pargana the arrangement 
enforced by Government had remained in force, but that from 1863 
to 1870 the sharing system in force and varam was paid by the 
raiyats, after which for five years individual money rents were collected, 
and then there were two leases with money rents each for a period of 
five years: — Held, (i) that the conditions in the patta above referred to 
were unenforceable and had been rightly expunged; (2) that the plain- 
tiff’s rights were not limited by the rates of rent paid to Government in 
1861, but that the rent should be discharged in kind according to the 
established rate of varam in the village; (3) that the plaintiff was 
entitled to recover from the raiyats half the water-tax payable on the 
poramboke lands irrigated from the Kistna anicut. Venkata Naka- 
SIMHA Naidu V. Ramasami, ig. M. 216 .. 50 

(7) Ss 9, II — Sanction by Collector of enhanced rates of rent — Implied con- 
tract to pay rent at a certain rate. — In a suit brought by the Collector 
of a district, as receiver of a zamindari, against a tenant on the estate 
to enforce the exchange of patta and muchallp, it appeared that the 

. rent demanded was assessed at an enhanced rate, and comprised a 
con^lidated wet rate imposed on account of irrigation. To the en- 
hancement of the rent by the addition of the water rate the sanction of 
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Act Vltl of 1865 (Rent Recovery, Madras) — (Concluded) 




the Collector required by the Rent Recovery Act, s ii, first proviso, 
had not been obtained — Held, that such sanction could not be implied 
from the fact that the Collector, as such receiver, had caused the provi- 
sion in question to be inserted in the patta, and now sought to enforce 
it by suit. Upon the question whether from the fact that the tenant 
had paid the water rate in question for some years previously an im- 
plied contract to pay it for the future could be inferred — Held, upon 
the facts of the present case that no such contract could be inferred 
With reference to the Full Bench decision in 7 M 365, the Court stated 
what was the principle to be kept in view in considering whether an 
implied contract to pay enhanced rent could be inferred. Mallikah- 
jUNA Phasaua Nayudu V Lakshminarayana, 17 M 50=3 M L J 247 34 

(8) 5 " 10 — Suit in Ctinl Court for enforcement of patta and other relief — 
Jurisdiction — Declaration as to enforceable stipulations — Rates of rent 
— Dry land comierted into wet land — In a suit brought in the Court 
of a District Munsif by a zamindar and his lessee against a cultivating 
tenant to enforce the exchange of patta and muchalka and for fuither 
and other relief- — Held, (i) following (14 M 441), that the Civil Court 
had jurisdiction, and that a decree should be passed containing a decla- 
ration as to the terms which the patta should contain, (2) that a patta 
is enforceable which contains a stipulation that " if nanja cultivation 
"be made on punja land permanently converted into nunja with or 
" without water of the landlord’s tank, nunja tirva according to the 
"rate fixed for such cultivation shall be paid" when such stipulation is 
in accordance with local custom Sattappa Pii lai v Raman Chetti, 

17 M 1 


(g'^ S TO — Suit to recover arrears of rent due under a deerte gi\en undei 
s 10 — Limitation Act — Act XV cif 1877, sched, IT, art no — \\ hether limi- 
tation commences from date of decree or from the dates when the vaiioiis 
sums 111 arrears were payable — See Limit at ion Act (XV of 1877), 
17 M 225 


(loj .S' II — Implied Lontroit as to rates of rent — Customary fee^ — Prohibi- 
tion of builduiQS — In order to support the inference of a contract under 
ihe Rent Recovery Act, Madras, s ii, from jiayment of the same 
rent for a gnen number of years, the intention that the same rent is 
payable in future years must be clear and unequivocal- it is unsafe to 
imply such \ contraci from a single lease for fi^ c years A patta is 
not unforceable by leason of its providing for the payment of t'ees to 
village artisans in a case when such fees are customary, or by reason 
of Its prohibiting the tenant from erecting buildings on his holding, 
if such prohibition is limited to elections not compatible with the agri- 
cultural character of the holding Lakshman v Appa Rau, 17 M 73 50 

(il^ -S' ^g—Servtce by afficitig notice of intention to sell on some conspi- 
cuous part of the tenant's land — Resicfence of tenant in foreign terri- 
tory — The provision of s jg of the Rent Recovery Act, that the notice 
of an intention to sell the land should be served 'at his usual jilace of 
abode ’ denotes some place in the neighbourhood of the land 111 respect 
of which the patta was tendered, and does not apply v\hen the tenant 
resides in foreign territory Oliver v Anantharamayyan, 18 M 30 . 371 


(12) S. 76 — Civ Pro Code, ss 4, 622 — Sec Civ PRp Code, (Act XIV of 
1882, 17 M 298 

Act 1 of 1876 (Land -revenue Aimeaftmont* Madros). 

(1) 5 * 2 — "Concur in applying** — Specific Relief Act — Act I of 1877, s 42 
— Su%t*for declaration m— A suit was brought by F against the Secretary 
of State for India in Council for a declaration that the order o^ thd 
Madras Government directing the Collector to cancel the separate 
registration and assessment of a village in the Sivgganga* Zamindari in 
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Act 1 o^ 187^ (Land- revenue AF«eesment» Madras) — (Continued). 

his name was ultra vires and illegal. The plaintiff's claim to be sepa- 
rately registered as the holder of the said village depended upon the 
proper construction to be put on a grant of the village contained in two 
documents, the one dated 13th December 1872 and the other being a 
document, dated 14th May 1877, executed by the Rani and her children^ 
Subsequent to the grant referred to, an application was preferred by 
the Rani and addressed to the Collector requesting him to separately 
assess the village and register it in the name of F. This application 
was never presented owing to the death of the Rani, who was succeed- 
ed by the father of the present Zamindar who executed on 22nd Febru- 
ary 1883, a deed of release in favour of F ratifying the grant above- 
mentioned in the following terms. — “Whereas the village of Kondagai 
‘ . . .of my Zamindari . . . has been granted to you in perpetuity 

“ by the late Rani Kattama Nachiyar and others and has been in your 
“ possession according to the terms of the documents executed by them 
“ to you therefor on the 13th December 1872 and on the 14th May 1877, 
“ and whereas I have received from you Rs 2,000 as the consideration 
“ for my ratifying your rights in accordance with the terms of the said 
“ documents and for relinquishing whatever rights I possess therein, I 
“ hereby ratify your rights of every description in the said village and 
“relinquish all my rights therein in your fa\our Wherefore as per the 
“terms of the said documents, dated 13th December 1872 and 14th May 
“ 1877, you and your heirs and assigns shall hold and enjoy the said 
“ Kondagai village . in perpetuity . . . with full powers of alienation 
“ by sale, gift or otherwise. You shall pay to my Zamindari the sum 
“ of Rs. 3,500, the poruppu fixed on the said village, as well as road-cess, 
“ magamai, &c., according to custom,” and he applied to the Collector for 
separate assessment and registration of the village in the name of F on 
25th March 1883 On 29th March 1883 F also made a similar application 
but pending disposal, the present Zamindar’s father died, and was suc- 
ceeded by his son the present Zamindar who raised objections and the 
application was not granted. On 23rd May 1887 the present Zamindar 
granted a lease of the Zamindari to O, S and R, who executed arc lease 
guaranteeing F undisturbed possession and enjoyment of the village and 
accepted his position such as it may have been at or prior to the date of 
the execution of the lease. On 23rd January 1890 the Zamindar execut- 
ed in favour of F a deed of release which after reciting the grant from 
the Rani, the deed executed by the Zamindar's deceased father, dated 
22nd February 1883, and a further payment of Rs. 3,500 by F contained 
the following covenant : — “ Therefore I forfeit and relinquish the 
“ right I profess to have in me to question the said permanent lease 
“ or the terms of the said lease deeds, and I hereby ratify your right. 
“ You and your heirs shall hold and enjoy the said villages absolutely 
“ according to the terms of the aforesaid permanent lease deeds ” F 
then applied by petition, dated 13th March 1890, to the Collector for 
separate registration and assessment of the said village, but on notices 
being sent to the Zemindar and the lessees, the filed objections which 
after due enquiry were overruled by the Collector who ordered separate 
registration and fixed the assessment. On appeal, the Board of Revenue 
supported the action of the Collector, Whereupon the lessees appealed 
to the Government of Madras on 2rst September 1891, and the Govern- 
ment of Madras on 14th November 1891 cancelled both the separate 
registration and the separate assessment. Under the circumstances F 
"claiming to be the duly registered holder of the said village sued the 
Secretary of State for a declaration that the order of the Madras 
Government dated 14th November, 1891, directing the Collector to cancel 
the separate registration and assessment of thc^ said village ultra vires 
and. illegal — and the lessees sued F for the balance of poruppu^ maga- 
mat, and road cess with interest alleged to be due on the said village for 
fasli 1,300:— that F was bound to pay the lessees Rs. 3,500 poruppu 
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Act I of 1876 (Land -revenue AEseBiment, Madras) — (Concluded). 

with mag^mai and road cess whether his village was separately register- 
ed and assessed or not — Held, that the suit by F for a declaration that 
the order of the Madras Government directing the Collector to cancel 
the separate registration and assessment of the village previously made 
by him was illegal and ultra vtres could not be maintained with reference 
to s 42, Specific Relief Act, inasmuch as the order had been already 
carried out — Held, also that if the general words of the prayer “for such 
other relief as the circumstances of the case may require “ were to be 
taken as including a prayer for consequential relief, then the suit was 
bad for nonjoinder, inasmuch as the Zamindar and the lessees who were 
interested parties were, not joined — Held, also that not only the person 
applying under Act I of 1876, s 2, for separate assessment and registra- 
tion must be entitled thereto, but also that the parties tg the alienation 
must concur in the application Pischer v. Secretary of State for 
India in Council, 19 M 292 909 

(2) Ss 2, 6 — See Reoulaiion XXV of 1802, 19 M 308 

Acl V of 1882 (Foreitj Madras). 

(t) Burder of proof — Shifting of burden of proof — Limitation Act — Act XV 
of 1877, art 149 — Portions of certain land, which had been taken up by 
Government as lorest reserve, weie claimed by one who had admittedly 
been in possession and enjoyment of them for thirty years The Govern- 
ment failed to establish any subsisting title of its own — Held, (1) that 
the burden of jiroof had been shifted on to the Government and had not 
been discharged and accordingly that the claim should be allowed, (2) 

Art 149 of the I-imilation Act applies only to suits brought by, or on 
behalf of, the Secretary of State Sfcrftary of State for India v 
Kota Bafanamma Garu 19 M 165 820 

.(2) Ss 2, 4, TO and 14 — Claim to percentage of forest income — Pensions Art 
— Art XXTII of 1871, V 4 — 'Civil Court* — Jurisdiction of Forest Settle- 
ment Officer — Jurisdiction of Appellate Court — A claim to a percentage 
of forest income is not a claim to forest produce under Madras Act V 
of 1882, nor IS it a claim to a right specified in s 4 of that Act A 
Forest Settlement Officer has no jurisdiction to entertain a suit in which 
such a claim is made, and such a suit brought by discharged forest kar- 
nams is barred by s 4 of the Pensions Act A Forest Settlement officer 
s a ‘Civil Court,’ for the purposes of the Pensions Act If a Court of 
imited jurisdiction exceeds its powers and adjudicates on a claim over 
which it has no jurisdiction, the Court (if any) which exercises appellate 
jurisdiction over it is bound to entertain an aiipeal preferred against the 
lower Court's decision and to correct the error A Court of competent 
appellate jurisdiction in such a case is not bound liy an order made with- 
out jurisdiction by a Collector on an appeal to him in the same suit 
Submission by the parties to his jurisdiction cannot give a Forest Settle- 
ment officer jurisdiction in a case where he has no inherent jurisdiction 
Secretary or- State for TNDr\ v Vydta Pillm, 17 AT 193 132 

Act 1 of 1884 (City of Madras, Municipal). 

(i) 5 '. 433 — Notue of action — In a suit against the President of the Munici- 
pal Commission, Madras, to recover damages for the demolition of a 
house which had been built by the plaintiff without previous notice given 
by him under Madras Municipal Act, 1884, s 265, the plaintiff proved, by 
way of notice of action, the delivery of a letter signed by him and dated 
from his place of residence, which did not state where the house in ques- 
tion ha^ stood, nor the date of its demolition, nor state positively that 
an action would be brought — Held, that the letter was not a sufficient- 
notice of action Devalji Rau v Prfsident, Municipal Commission, ■ 
Madras, 18 M 503 
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Act I of 1884 (City of Madrit*, Municipal) — {Concluded*) 

(2) Sell. B. Vehicle tax— Bicycles . — bicycle with pneumatic tyres, having 
two metal springs under the saddle, is liable to taxation as a vehicle with 
springs under the City of Madras Municipal Act, 1884. Willson v. 

The Madras Municipality, 19 M. 83=5 M.LJ. 293 . . 762 

Act 11 of 1884 (Boundary Marks, Madras). 

S. 9 — See Act XXVIIT of i860 (Madras, Boundary Marks), 19 M. 416. 


Act 111 of 1884 (Revenue Recovery Amendment). 

S. I, cl. (5)— See Act II of 1864 (Revenue Recovery, Madras), 18 M. 469. 

Act IV of 1884 (District Municipalities, Madras). 

(1) 5 *^ 47, 63 — Land tax — Land unappropriated, to buildings. — A Municipal 

Council under the Madras District Municipalities Act has no power to 
levy a tax on any land exceeding seven and-a-half per cent., on the 
annual value of such land. The meaning of the term “ lands unappro- 
“ priated to any buildgings in Madras District Municipalities Act, s. 63, 
cl (2) considered. Edward Clarke v. Chairman, Ootacamund 
Municipal C ouncil, iH M. 310 . . 5^5 

(2) . 9 . 53, sdied. (a) — Profession tax — District Court pleader — Court 

situated outside municipal limits — The plaintiff, who was a pleader, lived 
and had his office and occasionally practised in Courts within the limits 
of the Municipality of Salem, but he claimed to be entitled to the refund 
of a sum levied on him for profession tax under the District Municipali- 
ties Act for the reasons that he practised as a District Court pleader and 
that the District Court was situated outside the municipal limits: — Held, 
that the plaintiff was liable to pay profession tax to the Municipality of 
Salem. Ramasami Ayyar v. Municipal Council of Salem, 18 M. 183 477 

( 3 ) ‘ 5 *.^ 53, 59, 60 — Letters Patent of the High Court, s. 15 — Appeal — Pro- 

fession tax — Trader — Provincial Small Cause Courts Act — Act IX of 
1887, ss 25, 27. — A petition for revision preferred under Provincial 
Small Cause Courts Act, s. 25, was heard and dismissed by one of the 
Judges of the High Court acting under the rules of Court framed under 
s. 13 of the Charter Act The petitioner preferred an appeal under 
Letters Patent, s. 15: — Held, that the appeal was not barred under Pro- 
vincial Small Cause Courts Act, s 27, and was maintainable. One who 
makes it his business to sell the produce of his own land for profits is 
a trader within the meaning of Madras Act IV of 1884, provided the 
sales are conducted in a shop or place of business : — Held by Parker, J., 
that one who has paid profession tax as a Sheristadar in one municipa- 
lity is not on that account exempted from paying a further tax in respect 
of a trade carried on by him in another municipality under Act IV of 
1884, Madras Venkaia Reddi v. Taylor, 17 M. 100=3 M.LJ. 259 .. 69 

(4) V 55 — Profession tax — What amounts to an exercise of profession or 

the holding of office under the section — An officer, whose head-quarters 
are within a Municipality, does not ipso facto exercise his profession 
or hold such office or appointment within the Municipality so as to 
render himself liable for the payment for profession tax under Madras 
Act IV of 1884. Accordingly an officer who is not personally present 
at his head-quarters in the course of duty for a period of sixty days 
in the half-year is not liable for the tax under s. 55 of the Act. Chair- 
man, Ongole Municipality v. Mounsey, 17 M. 453 . . 314 

(5) Ss. 72, 97, 262. — The plaintiff built a house at Nellore, the construction 
of which was completed on the 15th of August 1893. The naunicipal 
authorities of that place, being governed by Madras District Munici- 
palities Act, gave notice of assessment on the nth of September, levied 
the tax as assessed, and credited it as the tax due for the half-year 
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Act IV of 1884 (Diitrict Municipalities, Madras) — {Concluded). 

ending on the 30th of September 1893. The plaintiff now sued to 
recover the amount paid by him as having been illegally levied — Held, 
that under the provisions of District Municipalities Act, s 262, the suit 
was not maintainable Munici^at Councii , Nellore v. Rangayya, 

19 M. 10 71 1 

(6) S T79 — Cnm Pro Code, s 433 — See Crim. Pro Codi (Act X of 1882), 

19 M 241 

Act 1 of 1886 CAbkari, Madras). 

(1) vS'j 31, 36 — Penal Code, Ss 99, 147 and 353 — A sub-inspector of Salt 

and Abkari attempted, without a search warrant, to enter a house in 
search of property, the illicit possession of which is an offence under 
the Madras Abkan Act anti was obstructed and resisted — Held, that 
having regard to s 99 of the Penal Code, even though the Sub- 

Inspector was not strictly justified in searching a house without a 

warrant, the persons obstructing and resisting could not set up the 
illegality of the officer’s proceeding as a justification of their 

obstruction, as it was not shown that that officer was acting otherwise 
than in good fair and without malice Queen-Empress v Pukot Kotu, 

IQ M. 349=1 Weir 45 & 631 948 

(2) wS" 43 — Default by per^on^ bailed to appear before the Abkari Inspector 

— Procedure of Magistrate — When an Abkan Inspector under Abkari 
Act, s 43, forwards a bail bond to a Magistrate in order that payment 
may be compelled of the penally mentioned therein, the Magistrate 

should call upon the person liable to appear and show cause against 
such order being made, and should otherwise observe the procedure 
prescribed in Cnm. Pro Code, s 514 Queen-Empri ss v Palayatjian, 

18 M 48=4 MLJ 242-=! Weir 631=2 Weir 664 383 

Act II of 1886 (Harbour Trust, Madras) 

Bill of Lading — Cargo unclaimed on arrival of ship — Rights of shipowner to 
land gof)ds — Damages by ram — See Bill of Lading, 19 M 169 

Act 1 of 1887 (Malabar Compensation for I'enant’s Improvements. Madras) 

(t) S' 3 — Suit to redeem Kanom — The sum to be allowed for tenants’ com- 
pensation for improvements under Act I of 1887 (Madras) is to be 
calculated in proportion to the extent to which the estate has been 
permanently improved The imjirovement for which compensation is 
payable as defined in s 3 of the Act is not the tree itself, but the work 
of planting, protecting and maintaining it The calculation must not 

be based on the future produce of the tree Kunhi Chandu Nambiar 
v Kunkan Nambiah, 19 M 384 973 

(2) .S'j 3, 6 — Coroanut tre'es — Valuation of im proiewents — In a suit to 

redeem a kanom m Malabar, it appeared that the plaintiff paid into 
Court the kanom amount together with a sum on account of the 
defendant's improvements, but subsequently withdiew the money, which 
the defendants had not taken out of Court The defendant claimed 
that he was entitled lo receive under the head of compensation for 
improvements the capitalized value of the produce of cocoanut trees 
planted by him computed with reference to the firobahlc productive 
life of the trees — Held, that the plaintiff was entitled to redeem, and 
that the defendant was not entitled to have the whole of the future 
annual produce of the trees taken into conslde^atlo^ m computing the 
value of improvements under the Malabar Compensation for Tenants’ 
Improvements Act. 1887 Shangunnimenon v Vferappan Pillai, 18 
M 407=5 MLJ 84 633 

Act 111 of 1888 (Madras, Cit^ Polico). 

Ss 42, 45, 47 — Where a Magistrate has recorded that an accused person has 
pleaded guilty, on affidavit to the contrary sworn to by the*accused is not 
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Act 111 of 1888 (Madras City Polica)— -(Cafrr/Mdrd.) 

admissible in evidence on revision by the High Court. In Madras City 
Police Act 111 of 1888, s. 47, the words all or any of the other articles 
seized” include money or securities for money seized by the police 
under s. 42. The Magistrate is not bound to hold any enquiry as to 
whether the money and other things seized were used or intended to 
be used for the purpose of gaming. Queen-empress v. Bhashyam 
Cheiti, 19 M. 209= r Weir 850 .. 850 

Act 111 of 1888 (Madras Town Nuisances). 

(1) See Crim. Pro. Code (Act X of 1882), 18 M. 394. 

(2) 5 *. 3 — Common gaming house — Vacant unenclosed site. — The accused 
were found gaming on a vacant site, the property of the seventh accused. 

The seventh accused was convicted under Town Nuisances Act 
(Madras), ss. 6 and 7, and-lhe other accused under s. 7: — Held, that the 
site in question was not a common gaming house, and that the convic- 
tions were accordingly wrong. Queen-empress v. Jagannayakulu, 

18 M. 46=1 Weir 919 . . 382 

(3) Ss. 3, II — Penal Code — Act XLV of i860, ss. 40, 64 — Imprisonment in 
default of payment of a fine — See Penal Code (Act XLV of i860), 

18 M. 490. 

Act IV of 1889 (Madras, Salt). 

.S’.? 46, 67 — Penal Code, s 224 — Escape from lawful custody. — ^Thc Madras 
Salt Act, 18^, only authorises searches for contraband salt and arrests 
of the parties concerned in the keeping of such salt to be made by 
officers of the Salt department without search warrant in cases where 
the delay in obtaining such search warrant will prevent the discovery 
of such contraband salt : — Held, that where the circumstances did not 
justify the officer in believing that the delay in obtaining a search 
warrant would prevent the discovery of contraband salt, he had no 
power to search or arrest persons without such warrant and the escape 
by the persons so arrested from custody was no offence within the 
meaning of s 224, Indian Penal Code. Queen-Empress v. Kallian, 

19 M 310=6 M L.J. 173=1 Weir 206=1 Weir 893 .. 922 

Adjustment. 

Of decree out of Court — See Civ. Pro. Code (Act XIV of 1882), 17 M. 382. 

Adverse Possession. 

(1) See Hindu Law (Impartible estates), 17 M. 34. 

(2) See Hindu Law (inheritance), 18 M. 193. 

(3) See Limitation, 18 M. 342, 171, 193. 

Agency Tracts. 

See Act VIII of 1890 (Guardian and Wards), 18 M. 227. 

Agricultural Lease. 

See Transfer of Propert\ Act (IV of 1882), 17 M. 98 

Amendment. 

See Civ Pro. Code (Acr XIV of 1882), 17 M. 67, 187. 

Appeal. 

I — General. 

2 — Criminal Cases. 

3 — Second appeal. 

4. — To Privy Council. 

1 . — General , 

(r) See Act IV of 1884 (Madras District Municipalities), 17 M. 100. 

• (2) See Act VII of 1889 (Succession Certificate), 19 M. 199. 

(3) See Civ. Pro. Code (Act XIV of 1882), 17 M. 67, 273, 377, 394; 18 M. 

439. 4^; 19 M. 422 

(4) See Contract Act (IX of 1872), 18 M. 374. 

(5) See Court Fees Act (VII of 1870), 19 M. 350. 

2. — Criminal Cases. 

(1) See Crim Pro Code (Act X of 1882), 18 M. 487; 19 M. 354. 

(2) See Letters Patent, 17 M. 100, 105. , ' 

"■ ' * — 3.~Second Appeal. 

(1) Se*e Act VII of 1889 (Succession Certificate), 17 M. 167. 

(2) See Act IX of 1887 (Provincial Small Cause Courts), 19 M. 329 
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Appeal — 3.— Second Appeal — (Concluded) 

(3) See. Civ Pro. Code (act XIV of 1882), 18 M 421, 480, ig M. 29, 151, 414. 

(4) See Hindu Law (Partition), 18 M 418. 

- 4 * — Privy Council. 

See Civ. Pro Code (aci XIV of 1882), 18 M 484, 19 M 140 

Appellate Court. 

See Civ. FRo Code (act XIV of 1882), 19 M 157. 

Arbitration. 

See Civ. Pro Code (act XIV of 18^2), 17 M 498, 18 M 22, 423 

Arbitrators. 

(1) Smt for dtsmtssal of Members of Devastanam Committee — Act XX of 
1863, s 16 — Reference to arbitration — Foiver of arbitrators — Where a 
suit for dismissal of the members of a devastanam committee and 
damages was referred under Act XX of 1863, s 16, to arbitrators who 
passed an award dismissing them as prayed and decreeing a portion 
of the damages claimed with interest — Held, that the Court had power 
to refer the matter to arbitrators and aw^rd damages with interest, 
provided the amount, inclusive of interest, did not exceed the amount 
claimed in the plaint Perumal Naik v Saminatha Pillai, 19 M 

498 1052 

(2) Suit for partition — Prior arbitration and award, effect of — Disputes 

having arisen in a joint Hindu family, the parties submitted the question 
of partition to arbitrators, who passed an award thereon. Both parties 
objected to the award, and it was never earned into effect On a suit 
for partition being filed — Held, that such an award is equivalent to a 
final judgment and binding on the parties in the absence of positive evi- 
dence that both parties agree that the former state of things should be 
restored and that therefore the present suit for partition could not be 
maintained Krishna Panda v Balaram Panda, 19 M 290 907 

Arrears of Revenue. 

See Act II of 1864 (Revenue Recovfrv, Madras), 17 M 404. 

Assignment. 

(1) 5^e Civil Procedure Code (act XIV of 1882), 19 M 306 

(2) See Contract, 17 M 168 

Attachment 

(1) Before judgment — Suit against one member of undivided Hindu family 
— Death of defendant before decree — Right of survivorship — Where, in 
a suit against one member of an undivided Hindu family, not as 
representing the family, there is an attachment before judgment of 
family property, and the defendant dies beforr decree is passed, the 
right of survivorship takes effect before the attachment becomes effectual 
for the purpose of execution Ramanayya v Rangappayya, 

17 M 144 . 99 

(2) See Civil Procedure Code (act XIV of. 1882), 17 M 58, 180; 18 M 
265, 437 

Attornment. 

See Specific Relief act (I of 1877), 17 M 232 

Bail. 

See ^CT I of 1886 (abkari), 18 M 48 

Bailees. 

See ACT III OF 1865 ( Carriers) , 17 M 445 

Banker and Customer. 

See Limitation act (XV of 1877), 18 M 390. 

Banker’s Lien. 

See Contract act (IX of 1872), 19 M 234 

Benamidar. 

' See Vendor and Purchaser, 19 M 60 

Benami Transaction. 

(1) See Act II of 1864 .( P.e venue Recovery, Madras), 18 M 469 

(2) See Civ Pro. Code (act XIV op 1882), 17 M 282, 18 M 436. 

Bench of Magiatrates. 

See Crim. Pro. Code (act X of 1882), 18 M 394, 
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See ACT I OF 1884 (City of Madras, MyNiaPAL), 19 M. 83. 

8ill of LtOdlin^. 

Cargo unclaimed on arrival of ship — Rights of ship-owner to land goods — 
Damages by rain — Harbour Trust Act {Madras) — Act II of 1886. — 
The defendant’s steam-ship arrived at Madras on 4th December 1891. 
bringing bags of grain consigned to the plaintiffs who on that date were 
not authorised to receive them. The plaintiffs set up a custom that 
cargo of this description ought to be landed on the beach ; but, as this 
could not be done in the absence of the consi^ees, the defendants 
landed it the same day on the pier and delivered it into the custody of 
the Madras Harbour Trusts for storage pending delivery to the con- 
signees. On the 8th of December 1891, heavy rain fell, and on the 
same date plaintiffs learnt that the cargo had been delivered on the 
pier. When the plaintiffs came to take delivery on that day, a consi- 
derable portion had been damaged by rain for which they now sued 
the defendants: — Held, (i) that where the consignees are unable> to 
take delivery in the ordinary way on the beach, the master of a ship 
has the option of landing and warehousing the goods, and that delivery 
to the Harbour Trust for custody was not wrongful; (2) that in the 
absence of proof that the defendants were negligent, or that they failed 
to deliver the goods, the suit must be dismissed. British India Steam 
Navigation Company v. Ibrahim Sulaiman, 19 M. 169 

Board of Revenue. 

See Patta, 19 M. 324. 

Breach of Contract. 

(1) Sec Building Contract, 19 M. 178. 

(2) See Civ. Pro. Code (act XIV op 1882), 19 M. 391. 

(3) See Contract, 17 M. 168. 

(4) See Registration act (III of 1877), 17 M. 456. 

Breach of the Peace. 

See act XXIV of 1859 (Madras, Police), 17 M. 37. 

Building Contract. 

Breach — Power of re-entry — Certificate of architect, how far conclusive . — 
By a building contract entered into between plaintiff and defendants, 
it was agreed that plaintiff should erect certain premises for the defen- 
dants at the rates specified in the bill of quantities annexed. The 
agreement provided that defendants should pay the plaintiff at the rate 
of 90 per cent, upon the value of work executed and materials laid 
down as certified by the architect, and that should defendants make 
default in so doing for a period beyond fourteen days after the amount 
thereof should have been certified, plaintiff should be at liberty to 
suspend the works and require payment of all works executed and 
materials laid down. The agreement further provided that, if the 
contractor should suspend or delay the performance of his part of the 
contract, the defendants might, through their architect, give notice requir- 
ing the works to be proceeded with, and in case of default on the part 
of the contractor for a period of twenty-eight days might enter upon 
and take possession of the premises. It was further provided that the 
decision of the architect with respect to the amount, state, and condition 
of the works actually executed or in respect to any questions that may 
arise shall be final. During the continuance of the works, disputes 
arose as to the amount due to the plaintiff, although certified by the 
architect as agreed which the defendants did not pay and in conse- 
quence plaintiff refused to continue the work. Whereupon defendants 
after giving due notice entered upon the premises. Plaintiff sued for 
damages in consequence of the defendants having taken possession and 
for the balance due on the accounts: — Held, (i) that the defendants 
committed a breach pf the contract by refusing to pay the full amount 
due under the architect’s certificate; (2) that the plaintiff havmg there- 
upon rescinded the contract which he was not entitled to do, the defen- 
datits were entitled after due notice to enter and take possession ; (3) 
that in the absence of proof of collusion between the architect and 
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Building Contract — (Concluded) 

the plaintifl^ the defendants were bound by the architect's certificate as 
to the amount due to the plaintiff. Kuppusami Naidu v Smith and 
Company, 19 M 178 829 

Burden of^ Proof. 

(i) Civ Pro Code — Act XIV of 1882, jj 13, 43 — Res judicata — Court of 
jUfHsdiction competent to try subsequent smt — Suit for interest on a 
bond waiving right already accrued to sue for principle — Second suit 
for principal and interest subsequently accrued — Limitation Act — Act XV 
of 1877, sch. II, art 116 — Mortgage — Interest post diem in absence of 
covenant — Muhammadan Law — hares of males and females in subject 
of altumga grant — Hypothecation by gosha Women — Rule as to proof 
of bona fides — Certain Muhammadans hypothecated to the plaintiff to 
secure repayment of a debt, their interest in lands, which had been en- 
franchised as a personal mam — a claim that the lands constituted the 
endowment of certain mosques having been rejected at the mam enquiry 
The hypothecation deed was executed in 1875 and registered ; and it 
contained the following terms with regard to interest and the repay- 
ment of the debt — "We (the obligors) "shall pay interest at 7 per 
cent per annum before the 30th October “ of each year , we shall pay 
in full the principal amount on 30th October " 1878 after clearing off 
the interest and redeem this deed, should we fail "to pay the interest 
regularly according to the instalments, we shall at "once pay. the princi- 
pal together with the amount of interest " Default was made in the 
pa3nment of interest m 1876, and in 1877 the plaintiff sued in a District 
Munsif's Court for the interest then due, expressly stating in the plaint 
that he agreed to accept payment of the principal and the subsequent 
years’ interest at the times fixed in the deed, and he obtained a decree 
as prayed The plaintiff in 1888 now sued the executants of the above 
instrument or their heirs and representatives to recover the principal, 
together with interest up to date The Court of First Instance held that 
the claim for a personal decree was barred by limitation, but passed a 
decree directing the sale of the hypothecated lind in default of pay- 
ment of the principal, together with interest up to date On appeal — 

Held, (i) that this suit was not barred by Civ Pro Code, s 43, although 
the creditor’s election not to seek a decree for the full amount in the 
suit of 1877, had not been communicated to the debtors before that 
suit; (2) that since the instrument did not provide for interest post diem 
any claim m the nature of a claim for such interest could be allowed by 
way of damages only and was not a charge on the land, and in the pre- 
sent case such claim was barred by limitation, (3) that under the 
circumstances of the case the rule as to the equality of the shares of 
males and females in the subject of an altumga grant was inapplicable, 

(4) that those of the defendants, against whom the District Munsif 
had wrongly passed a decree in 1877, were not precluded from the right 
to have their shares in the land exonerated in the present suit, (5) that 
two gosha women, who had executed the instrument in conjunction 
with their son and brother, respectively, were not, under the circum- 
stances, entitled to have their shares exonerated, for want of proof 
that the transaction had been explained to them Badi Bibi Sahibal 
v Sami Pillai, 18 M 257 529 

(2) See Act V of 1882 (Madras, Forest), 19 M 165 
Champerty. 

See Contract act (TX of 1872), 18 M 374 

Charitable Trust. 

See Civ Pro Code (act XT V of 1882), 17 M 462 • 

Civil Procedure Code (Act XIV of 18 E 2 ). 

(i) 5 ’j 2, 215, 540 — Hindu law — Sale of a co-parcener’s share — Claim of co- 
parcener^ on proceeds — Remuneration for management — Evidence Act 
— Act I of 1872, s 3 S—^J^dgments and private documents — Provisional . 
decre‘e — AdfHission made arguendo — In a suit for partition of family - 
property it became necessary for the plaintiff to prove th^ his grand- 
father had been adopted by A, and he tendered in evidence judgments 

1(^75 
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Civil Procedure Code (Act XIV of 1882 )— (Con/iwird), 

from which it appeared that A*s brother, who was the grandfather of 
defendant No. i, had sued to recover moneys due to A, alleging that 
the adopted son was an infant living under his protection. An adop- 
tion of tjie father of the defendant No. i by D was also put in issue* 
and to prove it defendant No. i tendered in evidence decrees in which 
the alleged adopted son was so described and also other documents (to 
which neither defendant No. 5 who denied the adoption nor his father 
was a party) where the same description was used. It appeared that 
one of the deceased co-parceners had sold to a stranger his undivided 
share in almost all the immoveable property of the family, and with 
part of the proceeds hhd discharged some debts and with the rest had 
purchased certain lands, now claimed by his widow as his separiite pro- 
perty. One of the defendants claimed to be credited with a sum pay- 
able to him as the managing co-parcener under a deed of management 
to which the plaintiff was not a party. A decree was passed declaring 
the share to which the plaintiff and some of the defendants were en- 
titled in the family property, but reserving all other questions involved 
in the suit: — Held, (i) that the decree was a provisional decree and was 
subject to appeal, but that it was irregular in form in that it should 
have contained declaration as to all the rfghts and liabilities which had 
been adjudicated on and directions as to the accounts and enquiries re- 
maining to be taken and made; (2) that the documents tendered in evi- 
dence of the two adoptions above mentioned respectively were admis- 
sible in evidence; (3) that the proceeds of the sale of the co-parcener's 
share so far as they were in excess of the requirements of his creditor's 
equity were not divested of the character of co-parcenary property, and 
the lands purchased therewith were consequently property subject to 
partition and not separate property as contended by his widow ; (4) that 
the claim under the deed of management was not valid against the 
plaintiff. Per Curiam : — The opinion expressed by a vakil in the course 
of ar^ment adversely to a claim which he undertook to advocate is 
not binding on his client. Krishnasami Ayyangar v. Rajagopala 
Ayyangar, 18 M. 73=4 M.L.T. 212 . . 400 

(2) Ss. 2, 244, 31 1, 588-^rd^r refusing to set aside a Court sale — Second 
appeal — A judgment-debtor, whose property had been sold in execution 
of a decree and purchased by the decree-holder, applied that the sale be 
set aside on the ground that the person, at whose instance execution had 
proceeded, had been improperly brought on to the record. The appplica- 
tion was rejected by the Court of F'irst Instance and an appeal by the 
applicant was dismissed: — Held, that no second appeal lay to the High 
Court. Daivanayagam Pillal v. Rangasami Ayyar, 19 M. 29=5 
M.LJ. 153 

(3) Ss. 4. 622 — Rent Recovery Act — Act VIII of 1865, s. 76. — Orders passed 
by a Collector under the Rent Recovery Act are not open to revision 
under s. 622 of the Civ. Pro Code. Venkatanarasimha Naidu v. 
SuRANNA, 17 M. 298 

(4) S. II — Right to hereditary office of guru. — ^The plaintiff as Anagundi 
Raja guru claimed to be entitled, and now sued for a declaration of his 
title, to the hereditary office of priest of Samayacharam. The defend- 
ants claimed the office and had collected voluntary contributions in the 
character of the holders of such office. The office was not connected 
with any particular temple ; no specific pecuniary benefit was attached to 
it, and the alleged duties of the office were to exercise spiritual and 
moral supervision over persons wearing a certain caste mark in a certain 
tract of country: — Held, that the suit was not cognizable by a Civil 
Court. Tholappala Charlu v. Venkata Charlu, 19 M. 62=5 M.L.J. 

209 

< 5 ) 13^* Court of competent jurisdiction*~T\ie term ‘competent juris- 

diction,* in s. 13 of the Civ. Pro. Code, has regard to the pecuniary limit 
as well as to the subject-matter. There is no authority for the general 
proposition that the competency of one Court as compared with another 
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IS affected by the circumstance that in the one case an appeal lies in the 
first instance to the District Court and in the other directly to the High 
Court SUBBAMMAL V HUDDLESTON, I7 M. 273 . • iSQ 

(6) 5 " 13 — * Res judicata ' — Where all the conditions prescribed by s 13 of 

the Code of Civtl Procedure as necessary to bar the trial in a subsequent 
suit of an issue adjudicated upon in a previous suit exist, the fact that in 
the first suit the defendant was an execution creditor and in the second 
he IS a purchaser at an execution sale makes no difference as to the 
second suit being res judicata A privity exists between an execution 
creditor and a purchaser at a Court-sale, the latter representing the for- 
mer in so far as he had a right to bring the property to sale in execution 
of his decree Thus when the plea of estoppel is available to a decree- 
holder, It is likewise available to the purchaser at the execution sale, as 
his representative or as one claiming under him Khishnabhupati 
Devu V ViKRAMA Devu, i8 M 13 359 

(7) * 5 ^ 13 — judicata — Decree in suit of Small Cause nature — Subsequent 
suit for declaration — Contract Act — Act IX of 1872, r 23 — Consideration 
in part illegal — Stifling a prosecution — Limitation Act — Act XV of 1877, 
s 22, sell II, arts gi, 120 — The plaintiff, claiming to be entitled together 
with two of the defendants to the office of archaka of a temple, sued in 
1889 for a declaration of his title, and for a declaration that an agree- 
ment entered into by-, them in 1886 with the other defendants >|^s void as 
having been executed undei coercion, and because part of the considera- 
tion was the withdrawal of a pending criminal charge of trespass and 
theft against them These averments were proved The first-named 
defendants were made plaintiffs in the suit more than three years after 
the execution of the agreement The remaining defendants pleaded that 
the validity of the agreement was res judicata for the reason that they 
had brought a previous action upon it against the plaintiffs and had 
obtained a decree for Rs 75 — Held, (i) that the validity of the agree- 
ment was not res judicata, because the previous suit was of a Small 
Cause nature, (2) that the agreement was void although the withdrawal 
of the criminal proceedings formed part only of the consideration for it , 

(3) that the first plaintiff was entitled to a declaration of the invalidity 
of the agreement, but not the others who had been joined as plaintiffs 
more than three years from its date Srirangachariar v Ramasami 
Ayyangar, 18 M 189=4 M LJ 106 481 

(8) 5 * 13 — Res judicata — Limitation Act — Act XV of 1877, sch II, art 179, 
cl (6) — A p plication for execution of maintenance decree — Previous 
applications held to be barred by limitation — On an application made in 
i8qi for the execution of a decree passed m 1870, it appeared that the 
decree directed the payment of maintenance to the plaintiff annually on 
a specified date, and the present application related to the period of 
three years from 1888 to 1891 There had been an application for execu- 
tion in 1873 The next application was made in 1879, and it was dis- 
missed as being barred by limitation- Held, (i) that the question 
whether the application was barred by limitation was not res judicata, 

(2) that the application was not barred by limitation Kuppu Ammal v 
Saminatha Ayyar, 18 M 482 680 

(9) 5 *. 13 — * Res judicata’ — Rent Recovery Act {Madras^ — Act VIII of 1865 

— Decision of a Revenue Court — Second suit in Civil Court — Question of 
title, — In a suit for land it appeared that the defendant had obtained, 
under the Rent Recovery Act, a judgment that the present plaintiff 
should accept from him a patta for the land in question and deliver to 
him a corresponding muchalka, and subsequently an order for ejectment, 
which was executed The present plaintiff did not appear when the 
above orders were made The defendant relied on these proceedings as 
constitutiag a bar to the present suit' Held, following 7 M 61, that the 
decision of the Revenue Court was no bar to the suit. Gangaraju v. 
Kondireddiswami, 17 M. 106=4 M L.J. 24 • ■ 73 

(10) S, tz—^ivaganga Sanad of 1803 — Failure of suit alleging fraud^Pos- 
se^ssipn known and acqutsced in prior to adjudication — The High. Court 
of l^adras dismissed on the facts a suit brought in 1886, grounded on 
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fraud attributed to the lineal ancestor of the principal defendant, in 
obtaining, in 1803, the grant of the sanad of the Sivaganga Zamindari, 
to which the plaintiff claimed title. The plaintiff's case was that the 
defendant's ancestor, the younger of two brothers, had fraudulently 
caused the sanad to be made out in his own name, wherelis it was intend- 
ed to be, and ought to have been, a grant to the elder brother, who was 
the plaintiff's lineal ancestor. Those through whom the plaintiff claimed 
had not made any such charge, although they had knowledge of all the 
fac^s connected with the grant of the sanad of 1803 to the younger 
brother, and with the long possession by him and his descendants, 
among whom there had been litigation, resulting in a decision as to the 
ownership : H eld, that this suit not be maintained to re-open the ques- 
tion. Bala Gauri Vallaba Tevar v. Periasami Udayar Tevar, 17 M. 

384 (P.C.)=2i I. A. 93=4 M.LJ. 139=6 Sar. P.C.J. 466 .. 266 

(11) .S'. 13, expl. 2, s. 43 -^-^round of defence not raised in previous suit — 

Relief not asked for in previous suit — Circumstances giving right to such 
relief not known at date of previous suit, — The plaintiffs, who were the 
junior members of a Malabar edom of which defendants Nos. 3 to 5 
were the senior members, sued to recover with mesne profits possession 
of certain property offering to pay the amount of a kanom advanced by 
defendant No. i. It appeared that the land had been the subject of a 
kanom degiise in 1865, that defendant No. 3, lhe*thcn karnavan, had 
obtained in 1878 a decree for its redemption the right to execute which 
he assigned to a stranger, who executed it, and took possession of the 
property, taking from the karnavan a new kanun deed. Subsequently 
defendants Nos. 4 and 5 obtained a decree for possession and the can- 
cellation of both the assignment and the kanam deed ; but this decree was 
attached in execution proceedings in another suit and purchased by 
defendant No. i, who executed it, purchased the property, deposited the 
kanam amount and took possession on 8th March ji^4. The plaintiffs, 
who had meanwhile taken abortive proceedings to defeat the first 
defendant’s title, instituted a suit in August 1884, praying for a decree 
that the sale to him be set aside without praying for pesscssion. It was 
now found that the plaintiffs at that time were not aware that defendant 
No. I was in possession and he did not plead that fact as a defence to 
the suit for a declaration merely: — Held (i) that the plaintiffs were not 
affected by constructive notice of the defendant’s possession in 1884 by 
reason of the fact that their karnavan, witth whom they were not acting, 
was aware of the defendant’s previous application for execution, and 
that the suit was not barred by Civ. Pro. Code, s. 43; (2) that defendant 
No. I was not a trespasser merely, and the plaintiffs were entitled to a 
deduction of the profits for the whole period during which he was in 
possession in computing the amount payable by them before they re- 
covered the land. Senible, that, apart from the question of the plaintiffs* 
notice of the first defendant’s possession, since he had not pleaded pos- 
session in the suit of 1884, he could not fall back upon the fact that his 
possession dated from March 1884 as a ground of defence to the present 
action. Sankaran v. Parvati, 19 M. 145 . . 806 

(12) S. 13, expl. 5 — Res judicata between defendants — In a suit to recover 

the plaintiff’s share of lands appertaining to an agraharam the defend- 
ants pleaded that the lands in question were their own and were not 
subject to partition. It appeared that in a previous suit brought by a 
third party against the present plaintiff and defendants and others to 
recover his share of the agraharam lands, it was held that the lands now 
in question forn^d part of the lands of the agraharam, and that they 
were divided in execution of the decree in that suit. The present plain- 
tiff and defendants were then ex parte : — Held, that the defendants were 
precluded under Civ. Pro. Code, s. 13, from raising the abpve plea. 
Latchanna v. Saravayya, 18 M. 164 * . . 464 

(13) .93* 13, 30 — ‘Res judicata* — Representation, — Although the members of 
a tarwad or family may, in an irregular fashion, be represented by a 
karnavan of the tarwad in a suit, the decree therein does not raise an 
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absolute estoppel against members not acl<ually brought on the record 
Komappan Nambiar V Ukkaran Nambiar, 17 M 214=4 MLJ 3 147 

(14) Ss 13, 43 — Res judicata — Court of jurisdiction competent to try sub- 
sequent suit — Suit for interest on a bond waiving right already accrued 
to sue for principal — Second suit for principal and interest subsequently 
accrued — Limitation Act — Act XV of 1877, sch II, art 116 — Mortgage — 
Interest post diem in absence of covenant — Muhammadan Law — Shares 
of males and females in subject of aliumga grant — Hypothecation by 
gosha women — Rule as to proof of bona fides — See Burden of Proof, 18 
M 257 

(15) Ss. 13, 158 — Dismissal of suit for 7 vant of heirship certificate — Res 
judicata — In a suit to recover principal and interest due on a bond 
executed by the defendants m favour of the plaintiff’s father (deceased), 
it appeared that the plaintiff had previously brought a similar suit which 
was dismissed for the reason that the plaintiff produced no succession 
certificate — Held, that the previous proceedings did not bar the present 
suit Pethaperumal Chetty v Murugandi Sehvaigaran, 18 M 466=5 

M. L J 189 675 

(16) 5 *^ 13, 244, 312 — Foi<'erv of a Hindu son to question the alienation of 
an impartible estate by his father — Limitation — Suit to recover immove- 
able family property unlawfully alienated during plaintiff's minority — 
Limitation Act, s 7, llliis (6), and sch II, arts 12, 44, 45, 120, 144 — 

Hindu Lazo — Succession, whether under the Mitakshara law, nearness of 
blood is a ground of preference as between brothers of the half and full 
blood respectively in case of disputed succession to impartible copar- 
cenary property — Representation of minor heirs as defendants by includ- 
ing a Collector as a defendant, as their guardian ad litem — Where a suit 
is brought to set aside a sale of immoveable family property unlawfully 
alienated during the plaintiff’s minority, it must be instituted within one 
year of the plaintiff’s attaining his majority under sch II, art 12 of the 
Limitation Act Section 7 of that Act must be read together with each 
article in sch II, and when the period prescribed by the latter extends to 
three years or more and expires within three years from the date of 
attainment of majority, the intention is that the late minor should have 
the full three yeais But when the period of limitation prescribed is 
less than three years, as in art 12, and the minor has that period from 
the date of his majority, the prescribed period is not to be enlarged to 
three years. In determining the right of succession to an impartible 
estate, the class of kindred from whom a single heir is to be selected 
should be first ascertained Next, it should be seen whether family 
custom or kulachar discloses a special rule of selection, and, in default of 
of such custom, seniority of age constitutes a title by descent to the 
impartible estate, by analogy to general Hindu law Nearness of blood 
is no ground of preference under the Mitakshara law in case on disputed 
succession to co-parcenary property which is partible, and it is likewise 
no ground of preference when such property is impartible Where, 
therefore, the family property belongs to a co-parcenary family consist- 
ing of all the brothers of the deceased propositus, whether of the whole 
or half-blood, in the absence of a specification to the contrary, the 
brother that is entitled to succeed to the property is the eldest in years 
Representation by a Collector of all minor sons of a deceased Zemindar 
as their guardian ad litem, under the order of the Court, the Collector 
being added as a defendant in the suit, is an adequate representation of 
all the sons, even if the Collector could only treat, under Regulation V 
of 1804, the particular minor on whose behalf the Court of Wards was 
then managing the zemindan as their proper ward Consequently, a suit 
brought by one of such minors, on his attaining majority, to set aside 
the saltf of a portion of the zemindan property attached in execution of 
the decree given in the* former suit, is barred by ss 13. 244 and 312 of 
the Code of Civil Procedure Subram ania Pandya Chokka TalavaR . 

V. Siva SubramaKya Pillai, 17 M 316=4 M.L J. 152 . . 219 
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(17) S'. 17 — Jurisdiction — Frovincial Small Cause Courts Act — Act IX of 

1887, s, 16. — When a suit may be filed in more than one of several 
Courts, it is a general principle of law that the plaintiff may select the 
forum in which to bring the suit. Where a plaintiff sued in -a District 
Munsif’s Coyrt having jurisdiction, at the place where the money due 
under a contract was to be paid, there being no Small Cause Court hav- 
ing jurisdiction at such place : — Held, that the jurisdiction of the District 
Munsif was not ousted by the fact that there was in existence at the 
date of suit a Small Cause Court having jurisdiction at the place where 
the contract was made. Ratnagiri Pillai v. Syed Vava Ravuthan^ 19 
M. 477 . . 

(18) Ss. 25, 223 — ^Madras Civil Courts Act, s. 12 — Jurisdiction of Munsif’s 
Court — Execution of decree of superior Court — See act III of 1873 
(Civil Court, Madras), 17 M. 309, 

(19) .9. 28 — Suit for specific performance of agreement for partition — 
Alienation of the management of a public charity — Illegal — Effect of 
partial illegality . — In a suit for specific performance of an agreement 

[ for partition, it appeared that amongst other property considered liable 

to partition, was the huk right of a public choultry and certain other 
lands alleged to belong to the same charity. The said huk right had 
been sold by auction to that member of the family who bid the highest 
price and was purchased by the plaintiff. On a suit being brought to 
enforce the terms of the arrangement : — Held, that the sale by auction 
of the huk right was illegal, but that as such illegality did not affect 
the other terms of the arrangement, it might be enforced as to the rest 
of the property : — Held further, with reference to s. 28 of the Civ. Pro. 
Code, that the third defendant a minor was properly included as a party 
to the suit, though he was not a party to the arrangement Alagappa 
Mudaliar V. Sivaramasundara Mudaliar, 19 M. 21 1 

(20) 6*. 32 — A party to a contract joined as defendant and subsequently 

made a plaintiff — Limitation Act — XV of 1877, 22 — Joint contractors. 

— ^Limitation Act, s, 22, is not applicable to cases where the Court of its 
own motion orders that a party to a contract originally joined as defen- 
dant be made a plaintiff under Civ. Pro. Code, s. 32. Khadir Moideen 
V. Rama Naik, 17 M. 12=3 M.L.J. 176 

(21) Ss. 32, 559, 587 — Addition of parties on appeal — Transfer of Property 
Act — Act IV of 1882, s. 91 — Right to redeem . — A verumpattom tenant 
in Malabar claiming under a lease from the ottidar is entitled to redeem 
the prior ,kanom. The Court on Second Appeal is competent to bring 
on to the record persons who had been originally joined in the suit 
but were not joined in the Lower Appellate Court. Paya Matathil 
Appu V. Kovamel Amina, 19 M 151=5 M L.J. 279 

(22) Ss. 43, 244 — Hindu Law — Liability of son for father's debts — Suit for 
money — Non- joinder of plaintiff's undivided brother — Suit against sons 
of a deceased judgment-debtor — Decree for money against father to 
he discharged by instalments — Previous execution proceedings — Limi- 
tation Act — Act XV of 1877, sch. II, arts, 120, 122. — A personal decree 
on a mortgage was passed against a Hindu (the mortgagor) and his 
two sons on 19th October 1877 The decree provided for payment* of 
the secured debt in various instalments by May 1895. The mortgagor 
died in 1883 having discharged part of the debt. The decree-holder 
having attached certain family property in execution, the mortgagor’s 
two younger sons, who had not been born at the date of the above 
decree, objected that their shares were not liable to attachment. This 
objection prevailed, the Court expressing the opinion that the matter 
in controversy should be determined in a regular suit. The other 
defendants in the suit of 1877 had both died in the interval, one of them 
leaving infant sons. The decree-holder (in whose sole name the mort- 
gage stood) now sued the sons of the mortgagor and their' infant 
nephews in 1891 and obtained a decree for the payment out of the 
family property of all the unpaid instalments. A plea of non-joinder 
was raised, in^er alia, on the ground that the plaintiff had an undivided 
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brother — Heldj (i) that since the plaint (as amended) showed that the 
plaintiff sued as managing member of his undivided family, the omission 
to join his brother was merely a formal error, and was not fatal to 
the suit; (2} that the plaintiff was not precluded from maintaining this 
suit against the sons of the mortgagor by Civ Pro Code, s 43 or s 244, 
(3) that the period of limitation applicable to the suit was six years, and 
that time began to run for the purposes of limitation from the date 
when each instalment would have become due from the deceased 
judgment-debtor, (4) that the plaintiff was entitled to a decree for 
payment out of the family property of all such instalments as would 
have so become due at the date of the suit, and for a declaration only 
as to subsequent instalments Ramayya v. Venkataratnam, 17 M 
122=4 M.LJ 52 

(23) 5 'j 53, 245, 647 — Amendment of execution petition — Appeal — Limita- 
tion — One, being entitled under a decree of 1809 to a share in the 
income of a zemindari, obtained a decree in a suit of 1877 against certain 
recent purchasers of the zemindari, declaring that he had a valid charge 
on the estate and awarding to him, besides his costs, the amount due 
in respect of one year He now applied in execution of the latter 
decree for payment of the amount due in respect of five years as well as 
his costs An application to amend the petition for execution by 
inserting a reference to the former decree was made after the right 
of the petitioner in respect of some of the years 111 question had 
become barred by limitation This application was refused by the Court 
of first instance — Held, that under the circumstances of the case the 
amendment should have been allowed to be made Sattappa Chltti 
V JoGi SooRAPPA, 17 M 67 
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(24) S 54 — Rejection of plaint alr*eady registered — Specific Relief Act — 

Act I of 1877, j 56 — Injunction to restrain proceedings — Multiplicity 
of proceedings — Certain traders having failed in business, and being 
indebted to the defendant under a decree of the District Court of 
Trichinopoly entered into a composition with their creditors, and a 
deed was executed to which the^ defendant became a party in respect 
of his judgment-debt The defendant subsequently applied for exe- 
cution of this decree The trustees, to whom the debtors’ assets were 
made over under the deed, together with the debtors now brought a 
suit in the same Court for an injunction restraining the defendant 
from executing or proceeding to execute his decree Tl^ plaint was 
rejected by the District Judge after it had been registered and num- 
bered and a written statement had been filed — Held, (i) that the Court 
had jurisdiction to reject the plaint under Civ Pro Code, s 54, (2) 
that the injunction sought for was not necessary to prevent a multipli- 
city of proceedings within the meaning of Specific Relief Act, s 56, 
cl (o) Semble — ^The suit for the injunction prayed for was not 
maintainable with reference to Specific Relief Act, s 56, cl (b) 
Venkatesa Tawker V Ramasami Chettiar, 18 M 338 585 


(25) S 158 — Act VI of 1892, j 4 — Proceedings in exetuhon — Dismissal of 
petition for default — ^The dismissal of a petition for execution for 
default does not bar a fresh application, s. 158 of the Code of Civil 
Procedure being inapplicable, since by reason of s 4 of Act VI of 1892, 
it does not apply to proceedings in execution Tirihasami v Annap- 
PAYYA, 18 M 131 441 


(26) 5 *^ 1 71, 568, 582 — Remand — Direction by Appellate Court for the 
taking of further evidence ^In a suit on a hypothecation bond the 
plaintiff relied ih bar of limitation on endorsements of part-payments 
appearing on the bond The Court of First Instance held that the 
endorsements were genuine The Court of First Appeal remanded the 
suit foi' further evidence to be taken with regard to the endorsements 
and directed the Court to record an opinion on the question of* the 
hand-writing of the endorsements; and held upon the return of the 
evidence that the endorsements were forgeries and dismissed the suit: — 
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Held, that the evidence taken on the remand was legally admitted. 

Srinivasachariar V. Rangammal, i8 M. 04 . . 415 

• 

(27) S. ao6 — Amendment of decree — Power of Court of First Instance after 
appeal' — In a suit for land with mesne profits the District Munsif deli- 
vered judgment for the plaintiH and recorded therein a finding that he 
was entitled to mesne profits as from a certain date, it having previously 
been arranged that the amount, if any, awarded for mesne profits 
should be determined in execution. In the decree no mention wa.*? 
made of the date from which the mesne profits were to be calculated, 
but it was stated merely that the amount was to be determined in exe- 
cution. The case went on appeal before the District Judge who modi- 
fied the decree in certain particulars unconnected with mesne profits. 

With a view to execution the plaintiff applied to the Court of First 
Instance to bring the decree into conformity with the judgment. The 
Court having made an order accordingly, it was objected in the High 
Court on revision that the order was made without jurisdiction: — 

Held, that the jurisdiction of the Court of First Instance to amend 
the decree under s. 206 was ousted by the confirmation of his decree on 
appeal. Pichuvayyangar v. Seshayyangar, 18 M. 214 (F.B.)=5 M. 

L.J. 39 . 498 

28) S, Decree in accordance with judgment — Duration of receiver- 

ship — Discretion of Court. — It is within the discretition of a Court 
appointing a receiver in a suit to order that the office should continue 
permanently after the decree when such continuance is necessary, or for 
so long as it may be so. A decree of the High Court declared it to 
be necessary that a permanent appointment should be made of a receiver 
and manager of the estate allotted by the Government to the family 
of the deceased Maharaja of Tanjore, and directed that fresh appoint- 
ments to the receivership should be made from time to time as occasion 
might require during the life of the senior widow under whose manage- 
ment the estate had been originally placed and the lives of the co- 
widows surviving her, or for so long as the Court might consider 
necessary: — Held, that the decree directing the permanent receiver- 
ship was not in variation of the judgment which it purported to follow, 
that the Court had a discretion to make such an order when necessary 
for the preservation of the estate ; and that so doing was in accord- 
ance with the practice ; there being nothing to prevent the Court from 
giving the fhanagement to the senior widow living at the time, if 
she should be fit to manage the estate on behalf of all interested in it. 
Mathusri Umamba Boyi Saiba v. Mathusri Dipamba Boyi Saiba, 

19 M. 120 (P.C.)=23 I A. 28=6 Sar. P.C.J. 684 . 789 

(29) S. 231 — Application for partial execution of a decree. — A decree pro- 

vided that the plaintiff should pay Rs. 304 for the costs of thirteen 
out of eighteen defendants. Two of the defendants now sought to 
execute the decree in respect of their proportionate share of the sum 
so awarded. Besides the plaintiff, two only of the other defendants 
were joined as parties to these proceedings: — Held, that the appli- 
cation was not maintainable and should be dismissed. Muthusami 
Ayyar V. Natesa Ayyar, 18 M. 464 . . 673 

(30) Ss. 231, 244 — Order of a Court on application for execution by one or 

more joint decree-holders — Appeal therefrom. — An appeal lies from an 
order under s. 231 of the Code of Civil Procedure, such an order being 
one relating to the execution of a decree within the meaning of s. 244. 
Lakshmi Ammah v. Ponnassa Menon, 17 M. 394 . . 273 

(31) S. 232 — Assignment of decr^ by one of two decree-holders 7/alid . — 

There is no prohibition in law against one of several decree-holders 
assigning his interest under the decree : — Held, that the assignee is 
•entitled to execute under s. 232. unless the judgment-debtor can show 

• that such a proceeding is prejudicial to his interest. Muthtjnarayana 
Reddi V. Balakrishna Reddi, 19 M. 306=6 M.L.J. 172 .. 919 
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(32) Sj- 232, 235, 244 — Judgment-debtor** — ^T’s predecessor in interest had 

a mortgage on certain land and was made a party to a partition suit, 
in which a share in the land was allotted to a member of the family 
subject to a proportionate share of T’s mortgage and also subject to 
a proportionate share of a certain decree debt The then plaintiff got 
his share of the property made over to him After the date of the 
decree, i e , the decree in the partition suit, T purchased the equity of 
redemption in the mortgaged property from certath members of the 
family In a subsequent execution of the partition decree, part of the 
land was sold for money due as costs and mesne profits by T’s vendors 
of the equity of redemption and T was ejected T objected under s 332 
of the Code, but the Court refused to order redelivery, in a suit 
brought by T for possession — Held, that T was not a judgment- 
debtor within the meaning of ss 232, 235, and 244, Civ Pro Code, and 
that the suit was not barred by the provisions of s 244 Vasudeva 
Upadyaya v Visvaraja Tirthasami, 19 M 331=6 M LJ 125 g3b 

(33) ‘S' 234 — A stranger to a decree against a deceased person in possession 
of Ins property — 'Legal representative* — The words ‘Legal represen- 
tative ' in s 234 of the Code of Civil Procedure do not include any 
person who does not in law represent the estate of the deceased person. 
Consequently, a stranger in possession of property of a deceased person 
who was nev a party to a decree against such person cannot be proceeded 
against in execution otherwise than by a regular suit Chathakelan 

v Govinua Kakumiar, 17 M 186=4 M.LJ 59 127 

(34) 5 ' 244, sub-s (c) — Questions arising in execution of decree — Construc- 
tion of a decree as to the appointment of a manager of the property 
of a religious institution — A decree of the High Court declared its 
holder entitled as the Pandara Sannadhi, or religious chief, of an adhi- 
nam, to see that a competent person, from among the Tambirans who 
had received initiation at that institution, was appointed to fill the then 
vacant office of Tambiran, managing certain mutts The decree direct- 
ed that the Pandara should name a Tambiran of his adhinam for the 
office, whom, after inquiry as to his fitness, the Subordinate Court 
should appoint If that C'ourt found him unfit, it was to appoint a 
Tambiran of that adhinam upon its own selection In execution the 
Pandara named a Tambiran for the office, but died before the inquiry 
as to his fitness His successor, as head of the adhinam, petitioned to 
withdraw the nomination, naming another Tambiran The Subordinate 
Court made an order disallowing the withdrawal, and, after inquiry as 
to the fitness of the first named Tambiran, appointed him to the office. 

The High Court, on the Pandara’s appeal, decided that the first nomi- 
nation had been competently withdrawn, and directed an inquiry as to 
the fitness of the person secondly named, finding on the evidence that 
the first named was not fit — Held, on the appeal of the Tambiran first- 
named, that the question as to his right was one that had arisen between 
the parties to the suit, and related to the execution of the decree, with- 
in the meaning of s 244, sub-s (c). Civ Pro Code, and that he could 
appeal from the order made Also, that, on the construction of the 
decree, the first nomination could not be withdrawn and a second one 
substituted before the inquiry, and that the person first named was 
entitled to the Court’s decision as to his fitness On the facts, the find- 
ing of the High Court that the first-named Tambiran was unfit, was 
not affirmed, and the order of the Subordinate Judge was maintained. 
Ponnambala Tambiran v Sivagnana Desika Gnana Sam- 
BANDHA Pandara Sannadhi, 17 M 343 (P.C.)=2i I A. 71=6 Sar 
PCJ 434 .238 

(35) 244, 258 — On an application for execution of a decree being 
presented by a transferee decree-holder, the judgment-debtor opposed, 
alleging in his petitioif that he had transferred certain immoveable pro.- 
perty to the petitioner in consideration of his pacing the judgment . 
debt to the original decree-holder and that the petitioner, had discharg- 
ed the debt, but subsequently having got the decree transferred to him- 
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self instead of entering up satisfaction of the decree, fraudulently 
applied for execution. Satisfaction had not been entered up under 
s. 258, Civ. Pro. Qodti^Held, that there must be an enquiry into the 
truth of the judgment- debtor’s allegations, and if proved the petition 
for execution must be dismissed, and further that s. 258, Civ. Pro. Code, 
was inapplicable to the present case, since that section applies only to 
the case of parties who stand in the relation of judgment-debtor and 
judgment-creditor at the date of the transaction. Rama Ayyan v. Sree- 
NiVASA Pattar, 19 M. 230=5 M.L.J. 218 . . 865 

(36) 5 *^ 244, 258 — Payment to decree-holder out of Court — Whether an 
order having been made under s, 258, o separate suit on the subject- 
matter thereof lies. — An order under s. 258 of the Code of Civil Pro- 
cedure is appealable under s. 244; no separate suit lies, since the ques- 
tion is res judicata between the parties. Guruvayya v. Vudayappa, 

18 M. 26 . . 368 

(37) , 244, 278 to 283 — Questions to be determined by the Court execut- 

ing a decree — Grounds of objection. — Where the question is whether 
the property in dispute belongs to the judgment-debtor or to his estate 
or not, and the question is raised in a proceeding in execution between 
parties to the suit or their representatives, it matters not on what 
grounds the objection is taken to the property being made the subject 
of execution, and the question is one to be determined in execution, 
and s. 244 of the Code of Civil Procedure bars a separate suit. 
Upendra Bhatta v. Ranganatha Bhatta, 17 M. 399=3 M.L.J. 229 .. 276 

(38) S. 2S7-A — Adjustment of decree out of Court — Instalment bond — 
Consideration — An instalment bond, executed by a judgment-debtor in 
favour of the decree-holder and in consideration of the benefit of the 
decree being given up, is not void as an agreement falling under s. 257- 
A of the Civ. Pro. Code. Such an agreement is void only as far as 
it affects the right to execute the decree, and may be the foundation of 

a fresh suit. Juji Kamti v. Anni Bhatta, 17 M. 382 . . 265 

(39) -S'. 258 — Decree payable by instalments — Default in payment — Waiver. 

— A decree was passed for the payment of a sum of money in four 
annual instalments, the first payment to be made on nth October 1888; 
and It was further provided that if default were made in the payment 
of any instalment then without reference to the other instalments, the 
whole amount should be paid with interest. The decree-holder applied 
in October 1893 for execution in respect of the instalments for 1890 and 
1891 : — Heldy that the application was not barred by limitation if default 
in respect of the instalment of 18^ had been waived, and acceptance of 
part payment was material as evidence of such waiver, and should be 
considered although payment had not been certified under Civ. Pro. 

Code, s. 258. Rajeswara Rau v. Haih Babandhu, 19 M. 162 . . 818 

(40) Ss. 265, 36o--See Execution, 19 M. 435. 

(41) Ss, 268, 274 — Attachment of mortgage debt — Suit by purchaser on 
mortgage. — The plaintiff sued to recover principal and interest due on 
a mortgage. He claimed title as purchaser at a Court-sale held in 
execution of a decree against the mortgagee. It appeared that there 
had been no attachment under Civ. Pro. Code, s. 274, but under s. 268 
only : — Held, that the purchase by the plaintiff was not invalid by reason 
of the last-mentioned circumstance, and that the plaintiff was entitled 
to recover as against the property. Muniappa Naik v. Subramania 
Ayyan, 18 M. 437=5 M.L.J. 60 

(42) 5 . 273 — Dismissal of an application for execution — Attachment of a 
decree — Execution of attached decree.— ^The holder of a decree, dated 
1885, applied to execute it, but his application was dismissed in March 
1887 on the ground that ‘ no further steps had been taken.* It did not 
appear that any notice was given to him before ^e order of dismissal 
was i^de. Nevertheless the decree-holder proceeded to execute a 
decree of the judment- debtor attached by him and brought to sale 
certain property which was in question in the present suit, and it was 
purchased bona fide by the present defendant who obtained a sale certi- 
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ficate from the #^ourt The present plaintiff claimed as assignee, from 
the holder of the attached ddcree to execute it against the same land, 
and now sued for a declaration that it was liable to be brought to sale 
by him and that the defendant's purchase was void as against him — 

Heldj (i) that under the circumstances of the case the attachment 
in execution of the decree of 1885 was subsisting at the time of the 
purchase by the defendant, ( 2 ) that a judgment-creditor who attaches 
a decree is competent to execute it. Rangasami Chetti v Pfhiasami 
Mudali, 17 M 58=3 M LJ 21 1 40 

(43) 278, 281 — Disallowance of claim to property under attachment — 
Subsequent suit — Limitation Act — Act 'XV of 1877, II, art 11 — 

In 1879 the plaintiff purchased at a court sale the first defendant’s 
interest in certain land, but did not obtain possession In 1888 the same 
property was purchased by the fourth defendant in execution of another 
decree against the same judgment-debtor It appeared that the plaintiff 
raised an objection by petition in the course of the proceedings in exe- 
cution of the last-mentioned decree, but his petition was dismissed on 
his vakil slating that he was not in possession The plaintiff now sued 
in i8qi for the property purchased by him — Held, that no order had 
been passed under Civ Pro Code, s 281,^ and that the suit was not 
barred under Limitation Act, sch II, art ii Munisami Rfddi v 
AHunachala Reddi, 18 M 265 534 

(44) 278, 283 — Declaratory decree — Termination of attachment by aban- 

donment — The plaintiff had an attachment against certain property 
Owing to his not filing a necessary affidavit, the execution petition was 
struck off Subsequently he applied for the sale of the property, and 
the Court directed a fresh attachment to issue It was held that these 
facts did not amount to an abandonment of the first attachment by the 
plaintiff Srinivasa Sastrial v Sami Row, 17 M 180 123 

(45) Ss 278, 283 — Transfer of Property Act — Act IV of 1882, j 85 — Non- 
joinder of puisne mortgagee in a mortgage suit — Mortgage decree — 

Claim in execution to mortgage premises — A mortgagee sued on his 
mortgage and obtained a decree against the mortgagor for the principal, 
together with the interest accrued due thereon, and for the sale of the 
mortgage premises in default of payment A second mortgagee, who 
was not a party to the suit, intervened in execution, alleging that the 
land was not liable to be attached and sold by reason of his mortgage, 
and the Court made an order recognising the priority of the decree- 
holder's lien and giving to the second mortgagee the opportunity of 
discharging it No suit was brought to question this order The first 
moitgage was not paid off and the mortgage premises were brought to 
sale The purchaser, who was the first mortgagee, now sued fur 
possession of the land and his claim was resisted by the second mort- 
gagee — Held, (1) that the non-joinder of the present defendant in the 
suit on the mortgage constituted no bar to the present suit, (2) that 
the second mortgagee was estopped from now rc asserting his claim 
Krishnan v Chadayan Kutti Haji, 17 M 17 12 

(46) 5 'j 280 to 283 — Limitation Act — Act XV of 1877, sth II, art ii — 
Mortgage — Land having been granted to several persons jointly, disputes 
arose among them with reference to its allotment The disputes hav- 
ing been settled by arbitration, one of the grantees sold his share to the’ 
plaintiff Before the arbitration, another of the grantees mortgaged 
seven acres of the land to A, who did not become a party to the arbi- 
tration A subsequently obtained a decree ©n his mortgage and pro- 
ceeded to execute it by attachment The plaintiff intervened in execu- 
tion, but in March 1884 the Court passed an order stating that the 
plaintiff’s land was not attached, and in fact his possession then remain- 
ed undisturbed A subsequently executed his decree and purchased 
the land brought to» sale by the Court The plaintiff's possession was 
disturbed under colour of this purchase, and he now sued in '1889 tc 
recover the land Sold to him Held, (i) that the grder of the ist 
March 1884 was not an order within the meaning of Civ- Pro, Code, 
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s. 283, and accordingly that the suit was not barrel by the one year*s 
rule of limitation; (2) that the plaintiff’s vendor had, after the arbi- 
tration, a good title against both A and his mortgagor, and that the 
plaintiff was entitled to recover. Pullamma v. Pradosham, 18 M. 316 
=5 M.LJ. 148 

(47) S, 283 — Whether defendant may plead that the decree in question was 
collusively obtained. — A defendant in a suit brought under s. 283 of 
the Civ. Pro. Code, who is connected with the judgment-debtor as being 
reversionary heir of the judgment-debtor’s husband or as being his co- 
parcener, may show that the decree, in execution of which the property 
in dispute was attached, was collusively obtained. Naranayyan v. 
Nageswarayyan, 17 M. 389 

(48) Ss. 293, 306, ^SB^Execution sale — Default by purchaser in paying 
deposit — Remedy against purchaser. — ^The purchaser at an execution sale 
failed to make the deposit of 25 per cent, under Civ. Pro, Code, s. 306, 
alleging that the property was discovered by him subsequently to the sale 
to be subject to an incumbrance. The property was put up for sale 
again and knocked down for a smaller sum. The decree-holder sought 
in execution to recover the amount of the difference from the first 
purchas^. The Court of first instance made an order dismissing the 
application : — Held, that an appeal lay against the order in question. 
Amir Baksha Sahib v. Venkatachala Mudali, 18 M. 439=5 M.L.J. 
206 

(49) S'. 294 — Purchase of equity of redemption by decree-holder — Execu- 
tion — Sale of mortgaged land in execution of decree — Execution of 
decree in respect of balance — NcUure of price paid by the purchaser on 
the purchase of the equity of redemption. — A mortgaged certain land to 
B, but remained in possession thereof. Subsequently A sold a portion 
of the said land to C in consideration of her paying off the mortage 
debt due to B. C entered into possession, but was unable to satisfy 
the debt. C died, and A sued Cs daughter and legal representative, 
for damages sustained by him from the non-payment of the purchase 
money by C, A obtained a decree and, the money not being paid as 
therein decreed, applied for execution and brought to sale the equity of 
redemption vested in C by virtue of the sale. By leave of the Court A 
bid at the Court- sale and bought the right of redemption and recovered 
back possession of the land sold to C. Subsequently he again applied 
for execution of the decree in respect of the balance by attachment of 
certain moveable property, and contended that he was bound to^give the 
defendant credit only for the price which he actually paid at the court- 
sale for the equity of redemption. The defendant contended that A was 
bound to give credit for the full value of the land under mortgage : — 
Held, that having obtained leave of the Court to bid under s. 294 of the 
Code of Civil Procedure, A's position was that of an independent pur- 
chaser, and that the price, which an independent purchaser must be taken 
to pay when he buys property under mortgage for a cash payment made 
to the mortgagor on account of his equity of redemption, is the cash 
pajmient for the equity of redemption plus the debt, i.e., the amount un- 
dertaken to be paid to the mortgagee, and that for these amounts A was 
bound to give credit. Krishnasami Ayyar v. Janakiammal, 18 M. 153 

(60) 295 — Rateable distribution — Assets realised in execution, — A, B and 

C held money decrees against the same judgment-debtoj;, A attached by 
a prohibitory order dated in December, funds of the judgment-debtor in 
the hands of D. In January B attached in execution the same funds. 
In February, they were paid into Court, and subsequently on the same 
day C attached them as money due in i}ie custody of the Court : — Held, 
that the funds should be rateably distributed between A and B, and that 
C was not entitled to participate therein. Srinivasa Ayyangar v. 
Seetharamayyar, 19 M. 7^=5 M.L.J. 151 • * . . 

(51)* 5 *. 310- A — Civ. Pro. Code, Amendment Act — Act V of 1894 — Applica- 
’ Ron of Act V of 18^ when proceedings in execution had commenced 
before its endctmenL—A house of the judgment-debtor, having long 
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previously been attached in execution of a decree, was brought to sale on 
the ftth of March 1894, that is, shortly after the enactment of Act V of 
1894 The judgment-debtor now applied under Civ Pro Code, s. 3 IQ- A, 
that Ithe sale be set aside — Held, that the provisions of Act V of 1894 
whereby the above-mentioned section was added to the Civ Pro Code 
were applicable to the case Ranoasami Naidu v Virasami Chetti, 

18 M 477 683 

(52) -S' 31 1 — Setting aside a sale on the ground of material irregularity — 
Non-disclosure amounting to fraud — A creditor had obtained a decree 
on the footing of a mortgage and in execution brought the property of 
his judgment-debtor to sale At the time of sale the decree-holder, who 
had obtained leave to bid, entered into an agreemeiil with P to the effect 
that if P would dissuade other persons from bidding, he (the decree- 
holder) would purchase the whole property for Rs 83,000 and convey it 
on certain terms to P. P thereupon exerted his influence and succeeded 
in dissuading would-be purchasers from bidding and in consequence the 
property was sold on nth April 1891 for Rs 83,000 which was a little 
more than half its actual value The sale was confirmed on 29th June 
1891 and the judgment-debtor who at the time of the sale was a minor 
under the Court of Wards, attained his majority on 21st April 1894 and 
filed this petition praying to set aside the sale on the 15th May 18^ — 

Held, that the omission on the part of the decree-holder to disclose the 
agreement to the Court amounted to a fraud upon the Court entitling 
the judgment-debtor to say that in point of law no leave to bid was 

granted, and that the withholding of information is no less a ground for 

cancelling a sale than actual misrepresentation on the part of the appli- 
cant who becomes the puyhaser, and that therefore the sale must be set 
aside Jayinlabdin Ravuttan v Vijia Ragunadha Ayyarappa 

Maikan (^palar, 19 M 315 925 

(53) 31 588, els 16, 28, and s 622 — Land having been sold in execu- 

tion of decree, one claiming that it had been held by the judgment- 
debtor benami for him applied that the sale be cancelled under s 31 1 
He was not a party to the decree, and on that ground his petition was 
dismissed The Appellate Court was of opinion that it had been 
wrongly dismissed and remanded the case to be disposed of on the 
merit — Held, on revision, (i) that the order remanding the case was 
not appealable, and consequently that the petition for revision was 

maintainable, (2) that the fact of the petitioner being a stranger to the 
decree did not preclude him from obtaining the relief sought under s 

311 Timmanna Banfa v Mahabala Bhatta, 19 M 167=6 MLJ 24 821 

(54) S'j 313, 315, and 316 — Execution sale — Portion of the property sold 
belonging to a stranger — Rights of a purchaser in an execution sale — 

Where a Court-sale 111 execution of a decree is not vitiated by fraud, the 
only extent to which the purchaser can claim relief is that indicated by s 
315 of the Civ Pro, Code The effect of ss 313, 315, and 316 of the 
Code is that the right, title and interest of the judgment-debtor passes 
to the purchaser at a Court-sale subject, however, to the condition that 
the purchaser may recover back his jjurchase money when he finds that 
the judgment-debtor has no saleable interest at all The implied 
warranty of title in respect of sales by private contract cannot be 
extended to Court-sales, except so far as such extension is justified by 
the processual law in India, , by s 315 of the Civ Pro Code 
SuNDARA Gopalan v Vfnkata Varadayya^gah, 17 M 228=3 MLJ 

293 158 

(55) ‘ 5 'j 316, 318 — Execution of decrees — Delivery of*immoveable property in 
possession of judgment-debtor — Suit by assignee of purchaser at Court- 
sale for pOA'iession — Limitation — The purchaser at an execution sale of 
a house, of which the judgment-debtor was in possession, sold it, agree- 
ing at "the same time to obtain the sale certificate and to deliver posses- 
sion of the house Aner more than three years had expired he applied 
for the certificate, which, however, was refused on the ground that his ‘ 
application was time-barred On the purchp.ier’s death his widow made 
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a second application which, was granted. In a suit by the purchaser’s 
vendee to recover possession, she set up a title thereto under a sale by 
the original owner (the judgment-debtor) to herself and others executed 
more than three years after the Court-sale : — Held, that, since the execu- 
tion purchaser would be barred, the plaintiff was equally barred. 
PULLAYYA V. RaMAYYA^ i8 M. I44 

(56) S. 317 — Effect of benami purchctse, and purchase as execution-debtor's 
up^w/.— Where the purchaser at an execution sale is the agent of the 
execution-debtor and buys the property as such, though he advances the 
purchase money on the understanding that he is to be repaid, a suit for 
possession of the property is maintainable by the latter against the for- 
mer. Such a transaction is not mere benami purchase, and is not a bar 

" to such a suit under s. 317 of the Civ. Pro. Code. Sankunni Nayar v. 
Narayanan Numbudri, 17 M. 282=4 M.L.J. 64 

(57) 5 *. 317 — Sale under mortgage decree — Benami purchaser — Purchase on 
account of a subsequent usufructuary mortgagee — Suit for conveyance 
and possession, — Certain land was hypothecated to A and subsequently 
put in the possession of B under a usufructuary mortgage. A obtained 
a decree upon his hypothecation for the sale of the property against B 
and the mortgagor. In execution the land was purchased by the agent 
of B with his money and he agreed to execute a conveyance to B. This 
agreement was not carried out and the nominal purchaser ejected B’s 
tenant : — Held that B was entitled to a decree for delivery of possession 
and execution of a conveyance. Kumbalinga Pillai v. ARiAPUitiA 
Padiachi, 18 M. 436=5 M.L.J. 200 

(58) S 319 — Specific Relief Act — Act I of 1877, s. 42 — Possession — Con- 
structive possession. — In a suit for a declaration of the plaintiff’s title to 
certain land, no prayer for possession was contained in the plaint. It 
appeared that the land in question had been given to the plaintiff by his 
father and had subsequently been attached and brought to sale in execu- 
tion of a decree against the plaintiff’s father and had been purchased by 
the defendants who were put into constructive possession under Civ. 
Pro. Code, s. 319, the land being in the actual possession of 
tenants: — Held, that the suit for a declaration merely was not maintain- 
able under Specific Relief Act, s. 42. Krishnabhupati Devu v. 
Ramamurti Pantulu, 18 M. 405 

(59) * 5 *. 344 — Insolvent judgment-debtor — Decree passed on appeal — Jurisdic- 
tion of Original Court to make declaration of insolvency. — A suit for 
money was dismissed, but on appeal the High Court passed a decree for 
the plaintiff. The judgment-debtor made an application to the Court of 
First Instance under Civ. Pro. Code, s. 344, to be declared an insolvent : 
— Held, that the Court had jurisdiction to make the declaration sought 
for. Jambuvayyan v. Venkatarayar, 19 M. 65=4 M.L.J. 235 

(60) 365, 367 — Representation of a deceased plaintiff, — S. 365 of the Code 
of Civil Procedure presupposes that the party claiming to represent 
a deceased plaintiff is his legal representative, but, if the representative 
character is denied, or when two or more persons claim it, the procedure 

P rescribed by s 367 of the Code should be followed. Oula v. 
lEEPATHEE, 17 M. 209=3 M.L.J. 289 

(61) Ss. 366, 367 — Dispute as to nght to represent a deceased plaintiff — 
Right of his adopted son to continue the suit — Appeal against orders 
rejecting claim of alleged representative of deceased plaintiff and declar- 
ing suit abated. — ^The plaintiff in a partition suit in which his brother was 
defendant died, and an application was made on behalf of a boy alleged 
to have been adopted by the widow of the deceased under his authority 
that his name be brought on to the record as plaintiff. This application 
was made within six months of the death of the original plaintiff. The 
Court of first instance rejected the application which defendant opposed 
on the ground that the boy had not been adopted, and dismissed the 
suit on the ground that it had abated: — Held, that appeals lay against the 
rejection of .the above application, and also against the dismissal of the 
suit. Per curiam: A dispute within the meaning of Civ* Pro. Code# 
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s 367, need not l)e between persons claiming to represent the deceased 
plaintiff SuBBAYYA V Saminadayyah, 18 M 496=5 M L J 63 

(62) S 373 — Sec SuccEs-^iON Aci (X o? 1865), 19 M 458 

(63) .S* 375 — Compromise e.xtendtng beyond scope of suit — In a suit for the 
partition of a zai^nndan the parties effected a compromise in writing 
which provided, inter aha, f(jr certain reliefs which could only have been 
given by the Court in a suit based upon a diffeienl cause of action The 
compromise was presented 111 Court and a decree Wfis passed embodying 
the whole of its terms — Held, (i) that an appeal lay against the decree, 
(2) that the decree should have been iiassed in the terms of such of the 
provisions agreed upon as related to relief which the ( ourt could have 
given in the suit, (3) that the dcciee should be modified accordingly 
Vi’Nkatappa Nayanim V Thimma Nayanim, iH M 410 

(64) .S 375 — PoToer of ( ourt to frame additional issues as to an alleged 
iompromise eff cited snh’^equent to the untiiniioii oj the suit — The Civ 
Pro Code, s 375, was intended to meet cases where the parlies having 
agreed to compuunisc subsequently fall out The original Court has 
power to frame an qilditional issue to decide whether a lawful compro- 
mise has been effected between the pai ties stilisequenl to the institution 
of the suit Appasami Nayakan v Vahapachahi, ig M 419 

(65) Vs 407, 409 --On hearing a petition under s 40Q for leave to sue in 
forma paupetw, the Court must decide whether the petitioner has at the 
dale of the petition a subsisting cause of action capable of enforcement, 
and where the cause of action js barred by judicata or limitation, the 
petition must fail Vijfndra Tihtha Swami v Sudhindha Tirth/ 
SwAMi, ig 197=5 ]Vr L J 193 

(66) SV 440, 568^ — Hindu Imio — jyevadasi — Adoption by a temple 

daniinq leoman -Riijlil of adspii'i’c daughter — ^uit by infant 

loithout a next friend — I'^i’id'ence taken lai remand — Suit 
Iiy the .idoptue daughtci of a temple dancing woman, 

deceased, to compel the trustees of the temple lo permit 
the perfoimance (ff .1 ciitaiii ceieinony, in view to her entering on the 
duties and emoluments attached to the olbce (»f her adoptive mother 
The plaintiff was 17 veai s old at the time the smi was instituted and she 
did not sue by a next f i leiid No objeftioii was taken by the defendants, 
on the ground lhal the plaint ill could lud sue wilhuut a next triend, until 
the case came befon ihe ( niiit ot fii st appi al at whuh time the plaintiff 
had attained majoiitv On snond appeal, the High Court ilirccled the 
return of agfinding on the issue (pieMously trained but not tried) whe- 
ther the tilaintiff’s adoption wms valid Fresh evidence was taken and 
the finding was lhal the adoption was made with the intention that the 
girl should be jiroslituled while she was still a nimor -Held, (i) that 
seeing no objection Avas taken to the suit on the ground that the plain- 
tiff should ha\c sued by a next friend, until after she had attained her 
majority, the irregularity was waived, (2) that the lower Court had 
power to take additional c\idcnce on the issue remanded, (3) that the 
suit wa^s not maintainable on the ground that the adoption of the plaintiff 
was made with a criminal intention Kamai \ksi-ii v. Ramasami 
Cheitt, IQ M 127 

(67) 456, 459, 460 — Sate in ex-ctution — Insanity of ludgmcnt-debtor inter- 
Temng before — A suit was brought b\ V to have it flcclared that the 
sale. of his pioperty in execution ot a deciee was void owing to the 
fact that siilisequerit lo decree and prior lo sale he has been declared 
insane under Act XXXIV of 1858 The secogd defendant was the 
auction purchaser — Held, by He\t, J , that objection can be taken under 
s 311, (iiv Pro Code, on the above grounds before the sale has been 
confirmed and ceilificate granted — Held, by Suhramanya Ayyar, J., 
that these facts only amounted to a material irregularity within s 31 1, 
Civ Pifo Code, and that the plaintiff must prove substantial injury. 
Narayana KothaN V* Kalianasundaram Piliai, 19 M 219 

(68) S 503 — Appointment of a receii^er by a Court under — Misappropriation 
by the receiver — Whether, subject to the receivers habiht^, the €re4%tOT 
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or judgment-debtor must bear the loss. — In cases in which a receiver, 
appointed at the instance of the judgment-creditor under s. 503 of the 
Code of Civil Procedure, misappropriates moneys collected by him, 
the decree is not satisfied pro tanto, but the loss falls on the estate or 
its owner, subject to the receiver's liability. Qrr v. Muthia Chetti, 

17 M. 501 .. 347 

(69) 5 . 503 — Appointment of receivers — IVaste or misappropriation of pro- 
perty as a ground for appointing a receiver — ^The fact that the acts 
complained of amount to misappropriation rather than waste makes no 
difference for the purposes of s. 533 of the Code of Civil Procedure. 
Hanum vyya V. Venkatasubbayya, 18 M. 23 . . 366 

■ (70) Ss 508, sit) — Arbitration — Omission to fix time for delh*ery of award — 
Signing of an award by the arbitrators in the presence of each other . — 

An award is not invalid merely because no time has l)ecn fixed for the 
making of the award, s. 508 of the Code of Civil Procedure being 
directory and not mandatory. It is necessary, as provided by s. 516 of 
the Code, that all the arbitrators agree to the terms of the award, but 
there is no provision of law requiring them to sign it in the presence of 
each other Mitthukuiti Nvyakan v. Acha Nayakan, 18 M. 22 .. 3O5 

(71) 5 “^. 510, 524 — Reference to arbitration — Refusal of person appointed 
arbitrator to act — A ppointment of arbitrator by Judge under s. 510 — 

Effect of s 524 on- such appointment. — The words ‘so far as they are 
consistent with any agreement so filed ' in s. 524 of the Code of C ivil 
Prcjcedurc. do not mean that the agreement must contain in every case 
an express provision as to what ought to be done if any arbitrator is 
unwilling to act, in order that a Judge may act in conformity to it, and 
that s 510 has otherwise no application. The reasonable construction 
is that the action of the Judge under s. 510 should not be inconsistent 
with the agreement, if it contains any special provision on the subject 
Bala Pat rAUHiRAMA Cheih v. Seetharama Chetti, 17 M. 498 .. 34s 

(72) Ss 525, 52(> — Arbitration without intervention of Court — Application 

for decree in terms of award — Denial of submission to arbitration and 
genuineness of award — An appeal lies against a decree passed upon an 
award under Civ. Pro. Code, ss. 525, 526 when the cause shown against 
the filing of the award has denied the submission to arbitration and the 
genuineness of the award. Husananna v. Linganna, 18 M 423 
{F.B.) . . 644 

(73) S 532 — Chap XXXIX — Suit properly brought under — Promissory 
note — Contemporaneous t ollateral agreement consistent ivi^ the terms 
of the promissory note — ^The plaintiffs advanced money to defendant 
for the sujiply of certain goods. On defendant's failure to supply the 
goods, plaintiffs pressed for repayment and a promissory note payable 
on demand for the amount due was executed, at the same time an 
agreement was entered into by defendant to liquidate the amount due 
on the promissory note by fortnightly consignments, the consignment 
to be made within fourteen days of the dale of the promissory note 
On defendant's failure to send the consignments as promised a suit was 
brought undcr'Ch. XXXIX, Civil Procedure Code — Held, that the suit 
was rightly filed under Ch XXXIX that the agreement to liquidate the 
amount due by fortnightly consignments was a collateral undertaking 
consistent with the existence of the note containing an absolute promise 
to pay, that such ciillaieral agreement was no answer to the suit on 
the promissory note and that the plaintiff was entitled to a decree. 

Simon v. Hakim Mohameu Sheriff. 19 M. 368 . . q()2 

(74) S. 539 — Whether a suit to remove a trustee to a charitable trust lies 
under the section. — A suit to remove a trustee to a charitable trust does 
not lie under s. 539 of the Code of ( ivil Procedure. Per .Shephard, J. — 

The language of section 539 is in part Inirrowcd from 52 Geo. Ill, 
cap. lOi (Sir Samuel Romilly’s Act) and the decisions upon thaC statute 
^ire in a measure reproduced in the section S. 539 should, accordingly, 
be ednstrued in the light of the decisions on that statute, so far as they 
gre applicable;, to the language of the section, and the statute having 
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from the first been held to lie inapplicable to cases in which the hoslilc 
remdval of a trustee is required, s 539 is likewise inapplicable lo such 
cases Uanuasami N mlkan v. Vahadappa Naickan, 17 M. 
462 (F.B.) 

(7S) 544-7' ground common to all the plaintiffs or to all the defen- 

dants— S 544 of the Civ Pro Code presupp<ises a common ground of 
decision affecting property in which both those who have appealed and 
those who have not appealed have an interest direct or indirect. Thus a 
District Judge has no power under this section to reverse the decree of 
a lower C'ourt, given for a plaintiff in favour of a defendant who did 
not appeal and, in respect to property in which the other defendants who 
did appeal disclaim all interest Syld Hussain v Mada Khan, 17 
M 265 

(7fj) ' Sfk), 584 (r) — No application for re-hearing — Power of fligh 

Court to %y\tcrfere — Where an appeal was heard ex parte by a Lower 
Appellate C'ourt and the decree of the C ourt of first instance reversed 
in the absence of the respondent, on whom notice of appeal had not 
been duly served and who was not aware of the proceedings till after 
the time for ajijilymg fcji a re-heanng under s 560 and Limitation Act, 
sch II, art iCig, had exjnred — tleld, that the High Court in second 
appeal had power to interfcic under s 5H4 (r), C'lv Pro Code Baiaji 
Rait \ SnwMiHOY, IQ M 414 

(77) c^C)2, 566 — Order of remand when legal — Duty of /Ippellate Court 

zoheii addition of parties and amendment of issues necessary — In 

a suit by mortgagees lo redeem a prior mortgage issues were framed 
and tried and disposed of in f.ivour of the plaintiffs as to the questions 
whether the plaintiffs' mortgage as \alid, >\hcthei the mortgage 
sought to he redcemctl had been discharged, and whether the suit was 
barred by limitation, the Court of first appeal was of opinion that these 
questions had not heeii properly considered, and set aside the decree 
for the iilaintiffs and directed that a fresh trial be held, certain fresh 
parties being brought oil the record — Neld, (i) that the order of 
remand was illegal; (2) that the Lower Appellate C'ourt should have 
joined the persons necessary for the suit and should ha\e so alien d 
or added lo the issues as lo raise all questions properly arising and 
should have referred them for trial to the Court of first instance. Kplu 
Mulocheki Nayar V C'hendu, 19 M 157 

(78) .S'j 562, gfiC) and 582 — Order made on appeal to amend plaint — On 
appeal from the decision of the District Munsif 111 favour of the plain- 
tiffs, in a suit for the recovery of rent, the District Judge set aside the 
decree of the Lower Court, ordered a new Inal, and directed the 
amendment of the plaint hy inserting the exact boundaries nf ihe land 
on which the plaintiffs claimed the rent — Held, that the order foi 
amendment of the plaint was bad under s 562 of the C'ode of C'lvil 
Procedure, since the original Court had not ' disposed of the suit 
upon a preliminary point,’ and that it was likewise bad under s 582, 
since there had been no dispute as to the iHiundaries of the land before 
the original Court If the information was necessary, the Dislnct 
Judge should have sent diiwii an issue on the point for Inal under 
s 566 of the C'ode. Khishnaya Nav^da v Panchu, 17 M 187 

(79) .S'j 562, 569, 57H — Order of remand — Irregularity affecting the merits 
— W’here a District Court reversed the District Munsif’s decree and 
remanded the case foi a revised finding on the merits — Held, that 
this procedure was ultra znres and illegal — Held fuither, that as the 
irregularity might have affected the merits of the case, s 578, C iv 
Pro Code, was inapplicable Mai,likarjuna v Pathankfni, 19 M 479 

(80) .S'j 562, 588, 590, SQi — Order of remand — Right of appeal — On an 
appeal from a decree of a Disti ict !Munsif, it appeared that he had 
decKled«all the issues framed in the suit, but in the opinion of \hc Dis- 
trict Judge he had Based his judgment upon evidence improperly, 
taken. The District Judge retn^ded the case to be retried, arid in 

event a was passed dismissing the suit which, was affirmed 
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on appeal by the Subordinate Judge : Held, on second appeal, that 
the order of remand was illegal and, although it had not been appeal- 
ed against, the subsequent proceedings should be treated as non-existent, 
and the appeal to the District Court should be remanded to be dis- 
posed of in accordance with law Subba Sastri v. Balachandra 
Sastri, i8 M. 421 

(81) .S'. 566 — Remand for trial of a new issue — Malabar latv — Mapillas. — 
The karnavan of a tarwad in Malabar sued to recover property acquir- 
ed by his sister (deceased) and now in the occupation of the defen- 
dants, her children. The parties were Mapillas. The defendants plead- 
ed (i) that the properly had been given to them and their mother 
jointly; (li) that their mother was not governed by Marumakkatayani 
law. The Court of first instance found the first-mentioned plea iu 
be good and dismissed the suit, and also found that the family was 
governed by Marumakkatayam law. The C'ourt of first appeal dis- 
sented from the aliove finding as to the first plea, and, without decid- 
ing the second iioint, remanded the case for the trial of a general 
i.ssue as to the mode ni devolution of self-acquired jiroperty in Maru- 
makkatayam Mapilla families in North Malabar, and ultimately it 
dismissed the suit, ruling that in Marumakkatayam Mapilla families 
the self-acquired property of a female descends to her children and 
does not fapse on her death to her tarwad: — Held, that the order of 
remand was not one which should have been made under Civ. Pro 
Code, s. 566, and the proceedings taken under it were irre^lar Obser- 
vations as to the law applicable to Mapillas Ilmka FakramaR v. 
Kutti Kanhamad, 17 M. 69=5=4 M L.J. 14 

(82) 5 ' 583 — Execution of decree — Payment of decree amount by qgne 
defendant — Reversal of decree on appeal by another defendant — Right to 
refund. — In a suit for rent, together with interest thereon, brought by a 
mortgagee against a tenant in occupation of the mortgage jiremises, one 
claiming title against the mortgagee was joined as second defendant 
The suit was dismissed in the Court of first instance, but the Court of 
first appeal passed a decree as prayed in the plaint ; and in execution the 
principal amount of the rent claimed, which had been paid into Court by 
the first defendant with the request that it should be paid out to the 
person entitled to it, was paid over to the plaintiff The first defendant 
preferred a second appeal against the decree, so far as it awarded 
interest and costs ; this second appeal was dismissed. The second 
defendant, however, preferred against the entire decree a second appeal 
which was successful, and the High Court dismissed the suit throughout. 
On an application by the first defendant for refund of the money paid 
by him as stated above : — Held, that the applicant was not entitled to 
the refund claimed Kassim Sahib v Luis, 17 M. 82 

(83) S. 584 — Landlord and tenants — IJlavadai mirasidars — Permanent 
tenancy — Lease by temple trustee — Long possession — Necessity for lease 
presumed — Inference to be drawn from documents, question of law . — 
In 1813 the manager of a temple gave a permanent lease of one-half of 
certain lands to C, the ancestor of the defendants i to 14, and the other 
half to N In 1820 N transferred his share to V, the son of C In 1831 
V and S, the ancestor of the other defendants, addressed a petition to 
the Collector, the then manager of the temple. In 1832 V and S 
executed a fresh lease and a security bond in favour of thte temple, in 
both of which documents V and S were described as Ulavadai mirasi- 
dars, that is, persons with an hereditary right to cultivate. There was 
no evidence adduced to prove for what purpose the lease of 1832 was 
executed, but the defendants held possession as tenants from 1832 to 
date of suit: — Held, that the wards 'Ulavadai mirasidars* used in the 
deeds of 1832 as describing the tenants denoted that they were persons 
with hereditary right to cultivate, and that the lease was therefore 
.of a permanent nature : — Held also, that after ^he lapse of so great a 
period of time, the Court would presume under the circumstances, that 
the original grants were made for a necessary purpose and were binding 
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on- the temple ■ — Held further, that the proper inference to be drawn 
from the terms of a document is a question of law within the meaning 
of s 584, Civ. Pro Code, and can be considered in second appeal 
Chockalingam PiLLAi V Mayyandi Chettiar, 19 M 485=6 M L J. 247 

(84) Ss 586, 588 (28) — Contract — Continuing breath — Limitation — T, who 
was the uncle of the first defendant and the father of the second defend- 
ant, agreed with C to sell certain land to him for consideration received 
and to cause the land, then standing in the name of a third party, to be 
registered in C’s name It was further agreed that if T failed to convey 
and cause the change of the revenue registry, T should return the pur- 
chase money C was put in possession, but in 1890 the second defendant 
conveyed the land to one M who ejected C — Held, that the right of 
appeal conferred by's 588, Civ. Pio Code, is not controlled by s 5H6, 
that the breach did not occur prior to November 1890 and that the suit 
was not barred Chinnatamhi Gounden v Chinnana Gounden, 19 M 

391 

(^5) 588 (17, 589 — Appeal from insolvency order — Act VII of 1888, j 56 

— Act X of 1888, s. 3, cl (a). — Bearing 111 mind that s 589 of the Code 
of Civil Procedure was passed to regulate the appellate jurisdiction in 
ajipeals from orders, the words 'Court subordinate to that Court’ in s 3 
of Act X of 1888 must be construed with reference to its appellate juris- 
diction Consequently a District Court has no jurisdiction to hear an 
appeal from an order in insolvency matters, in a case where it has no 
jurisdiction to hear an appeal m the suit itself, as when the subject- 
matter of the suit IS more than Rs 5,000 in value Venkatrayer v. 
Jamboo Ayyan, 17 M 377=3 MLJ 97 

(86) .S' 588, cl 28r — Appeal against order of remand — binding of fact — 
Letters Calcnt, s 15 — Where art appeal is pieferrcd against an appellate 
order under s 588, Civ Pro Code, the finding of fact by the Lqwer 
Appellate Court is conclusive as between the parlies on the projier 
constiuction of ss 584 and 588, Ci\ Pro Code There is no appeal 
under the Letters Patent, s 15, against an order of a single Judge passed 
under Civ Pro C'ode, s 5^, cl j8 VKNGANAYY^N \ Kamasami 
Ayyan, ig M 422=4 MLJ 263 

(87) 5*5 596, 598, 599 — Limitation Act — ylct XV of 1877, s 7, 12 sch II art 
177 — Application to admit appeal to t^rivy Council — Disability by reason 
of minority — Deduction of time. — In 1885 the High Court in appeal 
passed a decree to which a minor under the Court of W'ards was a party 
Having attained his majority in 1894, he sought to appeal to Her Alajesty 
in Council and presented an appeal within six months of the date when 
he attained majority On an application under Civ Pro Code, s 598 — 
Held, that the application was barred by limitation Thurai Rajah v 
Jainilabdeen Rowthan, 18 M 484 

(88) .S' 608 — Order for security to be furnished by respondent in Privy 
Council — Order made after decree appealed against — Liability for mesne 
profits of persons giving security — The present plaintiff purchased land 
brought to sale in execution of a decree and was put in possession The 
sale was set aside by the High Court and the purchaser was ousted He 
prefcried an appeal to the Privy Council, and the High C'ourt directed 
that security be given for the mesne jirofils and the due delivery of the 
property without waste in the event of the appeal being successful The 
present defendants furiushed security and executed a document under 
which the plaintiff who had succeeded 111 the Privy Council, now sued to 
epforce his rights. It appeared that after th^ date of the instrument 
above mentioned a payment was made from the income of the property 
in satisfaction of a decree obtained by the Zemindar against the present 
plaintiff for arrears of poruppu previously accrued due — Held, (i) that 
the order of the High Court requiring security to be furnished was not 
ultra vires and that nhe instrument above mentioned was enforceable; 
(2) that the defendants who had given no personal guarantee were riot 
competent to pul an end to the security under the provisions of the 
Contp^act Act relating to revocation of a surety; (3) tliat on the right 
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construction of the instrument the period for the profits of which the 
defendants were chargeable was that between the date of the instrument 
and the date of the decision of the Privy Council; (4) that the defend- 
ants should be credited with the amount paid in satisfaction of the 
decree for poruppu. Narayanan Chetti v. Arunachellam Chetti, 

19 M. 140 . . h02 

(89 622 — Land Acquisition Act — Act X of 1870, ss. 3, 2^ 25, 29 and 34 — 

* Material irregularity* — Mistake in regard to the principal of calculation 
of the value of the land acquired, — If a Judge and assessors, sitting to 
determine the amount of compensation to be awarded for land, acquired 
under the Land Acquisition Act of 1870, have refused to take into con- 
sideration any of the matters prescribed by s. 24 of that Act, or have 
improperly taken into consideration any of the matters prohibited by 
s. 25 thereof, such procedure would amount a material irregularity in the 
CKcrcise of their jurisdiction, and would justify the intervention of the 
High Court under s. 622 of the Code of Civil Procedure. Having regard 
to the definition of ‘land' contained in s. 3 of Act X of 1870, there is 
nothing illegal in a Judge taking into account the value of works on th<‘ 
land which make it suitable for a salt factory; and even if, in making 
his estimate of the market value of the land, he took into consideration 
the jirice paid for neighbouring pans, and was in error in so doing, his 
mistake would be only one concerning the principles of \aluation and 
not an irregularity in the exercise of jurisdiction Joseph v The Salt 
Company, 17 M. 371 257 

(90) S. 622 — Poucer to call for record of cases not appealable to High Court 
-—When a Court can be said * to have acted in the exercise of its juris- 
diction illegally or with material irregularity * — A District Judge disposed 
of some suits on a point taken by himself on appeal, without affording 
the parties an opportunity of proving what was necessary to meet the 
point, and admitted, other appeals after they had become time barred : — 

Held, that where a Subordinate Court, having applied its mind to a 
question of law or procedure, arrives at an erroneous decision, such 
decision is not by itself any ground for the exercise by a High Court of 
the powers given by s. 622 of the Code of Civil Procedure: — Held, 
further (Best and Davies, JJ., dissentient e), that the case contemplated 
by the words ‘ act . , illegally or with material irregularity ’ in 

s 622 of the Code of Civil Procedure is that of a perverse decision on 
a question of law or procedure, a decision being perverse where it is a 
conscious departure from some rule of law or procedure Per Bi'si, f. 

— The words in quc.stion of s. 622 of the (..ode are applicable to llU gali- 
lies or irregularities which are the result merely to ignorance of law or 
carelessness, and the disposal of a suit on a jioiut taken by the Court it- 
self on appeal, without affording the parties an (»pportunity of proving 
what is necessary to meet the iioint, is an irregularity in procedure within 
the meaning of s. 622, and that the inadvertent admission of an atijieal 
that is time-barred is an illegality in procedure within the meaning of 
that section. Per Davies, J. — The clause of s. 622 in (|ucstion is apjilic- 
able only to errors of procedure, and it is not in every case that the 
High Court would, in the exercise of the discretionary pfiwer granted it 
by the section, interfere in revision. The interference would !»e con- 
fined to cases where the illegality or irregularity was such as had 
occasioned or might occasion a substantial failure of justice, as in the 
present case. Kristamma Naidu v. Chapa Naipit, 17 M. 410 (F.B.) . . 284 

<91) .S'. 623 — Reinew of judgment on second appeal — Alleged discovery of 
new and important documentary etndence — Jn a suit on a mortgage it 
was held by the Lower Appellate Court and by the High Court on 
second appeal that the properties comprised therein were under attach- 
ment at the time of its execution, %ud that it was accordingly void under 
Civ. Pro. Code, s. 276, as against the claims** of judgment-creditors 
enforceable under the attachment. The plaintiff, who was the appellant 
on second ap]>eal, sought a r^ew of the judgment proiiottnced therein 
On the grotfni! of th^ diftekivery of n^w and ttnftorianl ddettmt^ntary 
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evidence from which it would appear that the properties in question were 
not under attachment at the date of the mortgage — Held, that the appli- 
cation for review could not be entertained for the reason that the ground 
relied upon could not be successfully relied upon on a second appeal 
Raru Kutti V Mamad, i8 M. 480 685 

(92) S 649 — Provincial Small Cause Courts Act — Act IX of 1887, 5 35 (i) 

— Withdrawal of powers — Civil Courts Act — Act III of 1873 (Madras), 
s 28 — See Act III of 1873 (Civil Courts, Madras), 19 M 445 

(93) S 652 — See High Court, 18 M 236 

Civil Procedure Code Amendment Act (VII of 1888). 

S 56 — See Civ Pro Codl (Act XIV 01* 1882), 17 M 377 
Civil Procedure Code Amendment Act (V of 1894) 

.See Civ Pro. Code (Act XIV of 1882), 18 M 477 
Cocoanut Trees. 

See Act I of 1887 (Malabar Compensajion i«or Tlnanis Improvements), 

18 M 407 

Common Gaming House. 

See Act HI of 1889 (Madras, Towns Nuisances), iK M 46 

Companies Act (X of 1866) 

S’ 4 — Unregistered association — Mortgage, illegality of — estoppel — In 1868, 
the Madras Hindu Mutual Benefit Permanent Fund was created foi the 
purpose of enabling Hindus to assist one another and invest their savings 
chiefly on landed property, and the doing all such other things as arc in- 
cidental or conducive to the attainment of the above objects By the 
rules of the said fund, which was not registered under the Indian Com- 
panies Act X of 1866, It was provided that the members should pay 
subscriptions at the rale of Rb 2-8-0 per share per mensem lor seven 
years from the date of admission and that the end of the seven years 
Rs 250 shall be paid in full discharge of each share It was further 
provided that subscribers shall be entitled to borrow money from the 
said fund at interest, that a reserve fund be formed and distributed once 
every five years to the subscribers and that surplus collections be dis- 
tributed among the subscribers annually In 1868 defendant's father 
borrowed money on mortgage fiom the fund in accordance with the 
rules, and the amount was admittedly due at the time of suit The fund 
was wound up under an order of the High Court, dated i5lh September 
1877, during the lifetime of defendant's father, who, however, took no 
active part in those proceedings It further appeared that, on the 
execution of the mortgage, the defendant’s father (the mortgagor) took 
a lease from the mortgagees of the houses mortgaged and retained jios- 
session of them as tenant — Held, that the association had for its object 
the acquisition of gam, that as the association consisted of more than 
twenty members and ^^as not registeied, its formation was forbidden by 
the Indian Companies Act X of i8()(j, s 4, llie suit rnoi Igage having 
for Its object the cairymg out of the illegal piirjiuse of the association 
was an illegal tiansaclioii and that the suit must fail -Held further, that 
the defendants were not estopped from setting up the plea of illegality 
either by the order of 1877 or by reason of their predeccssoi 111 title 
having attorned to the fund Madras Hindu Muii^ai JUnlui Plhma- 
NFNT Fund v Ragava Chfi n, 19 \f. 200 844 

Companies Act (VI of 1882). 

(1) \ 4 — Illegal assoiiatiun — Bukihcss tamed on for the purpose of gam — 
Persons more than twenty 111 number paid each a certain sum monthly to 
a slake-holdcr The sum total of the subscriptions was then paid in ei 
as a loan free of inleresl to one of the subscribers chosen b> casting b^ts, 
and he was therciijion required to execute a hoiid with a surety obliging 
him to continue his monthly subscriptions to ihe end oJ the period for 
winch the arrangement was agreed to hold good — that jieriod being as 
many months as thc^c were subscribers The bonds in question were 
executed in favour of the stakeholder and the subscribers A suit was 
brought on one of such bonds to recover the amount i^yablc for subl»'- 
cripUdn drt account of the period subseilitent fo its execution:— Wc/J, 
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that the obligees carried on business which had for its object the acquisi- 
tion of gain within the meaning of Companies Act, 1882, s. 4, and 
accordingly constituted an illegal association and that the suit was not 
maintainable. Ramasami Bhagavathar y. Nagenurayyan, 19 M. 31=5 
M.L.J. 275 , 

(2) 5 ', 182 — Notices'— -Loan Society — Liquidation — Previous ivithdraioal of 
member — Constructw^i of rules — Distribution of assets. — One of the 
articles of association of a registered Loan Society provided that a 
member who has received no loan may withdraw from the association, 
and receive the amount at his credit in calls minus the arrears, if any, 
and interest due thereon on giving one mciiilh's notice, such withdrawals 
to be paid from the fust available funds The society went into volun- 
tary liquidation, liy an extraordinary rcsolulmn it w'as resolved that the 
assets be rateably divided among the shareholders who had already with- 
drawn and those who were still in the fund The lu|uidators applied to 
the Court under Companies Act, s. 182, to determine the question how 
the assets should be distributed with reference to the above article. She- 
phard, y., ordered that notice of the api»lication be given by advertise- 
ment on the notice board of the C ourt and in ncwspai>ers, and that a 
copy be posted at the society's office* — Held, affirming the iudqmcnt of 
Shephard, J . that those mcml>ers who had given notice of withdrawal 
under the article quoted above were entitled to be paid out of the assets 
of the society m priority to the other members Adifurn\m Pillai v 
D'Sena, 19 M 85 

(3) S. 187 — Pouer of liquidator after dissolution of lonipany — Suit on a 
promissory note of the defendant in favour of a company The note 
was payable to the company or Girder I'hc company had gone into 
liquidation and a liquidator had been duly api>ointcd. The plaintiffs had 
purchased, together with certain other assets of the company, the note 
sued on, but di«l not obtain the liquidator’s endorsement of the note 
until after the dissolution of the company was completed — Held, that 
the liquidator had no power to endorse the note to the plaintiffs Rama- 
CHANDRA Rai’ V. Kandasami Chei ti, i8 M. 498 

(4) S. 214 — Application against directors for refund of money improperly 
distributed — Limitation Art, sch II, art 3f> — Alt^ feasance. — An applica- 
tion was made in 1894 under Indian Companies Act of 1882, s 214, 
by an official liquidator appointed in 1801, jiraying that the directors 
of the company in liquidation be ordered to pay over to him a sum of 
money which had been improperly distributed among the shareholders* 
— Held, that the application was not barred by limitation Ramasami 
V. STREERAMin.tr Chfti, ig M 149 

Compensation. 

(1) See Civ Pro Code (Act XIV of 1882), 17 M 371 

(2) See Limitation Act (XV of 1877), 19 M. 80 
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Compromise. 

See Limitation Act (XV of 1877), 18 M. 38. 

Confassions. 

Of Co-accused — Corroboration — Material particulars — Evidence Ait, s 30 — 
Abetment — Penal Code, s. 109 — Where the only evidence against two 
prisoners accused of murder directly implicating them iii the commission 
of the crime consisted of confessional statements made by them licfore 
the committing Magistrate, which were subsequently retracted, and the 
statements in such confessions were corroborated in material particulars 
by other evidence on the record: — Held, that the evidence was suffi- 
cient to support a conviction. Queen-Emwess v Raru Nayar, 19 M. 
482=2 Weir 745 • • 104* 

Consideration. • 

(1) Sef Civ. Pro. Code (Act XIV of 1882), 17 M.*382. M. 189 

(2) See- Contract act (IX of 1872), 19 M. 398. 

Constructive Notice. • 

See PAmrKRRfiHip, 19 M. 471. 
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(1) Continuing Breach — Litnilaliun — Civ Pro Code, ss 586, 588 (28) — Sec 
Civ Pro Code (act XIV of 1882), 19 M 391 

(2) Executory contract involving personal considerations — Assignment — 
Contract consisting of\ distinct contracts ivith separate parties — Mis- 
joinder of the parties as defendants in one suit — Grant of relief that 
ivas not prayed for — Damages — Liquidated rate of damages applicabl)e 
to certain specified breaches of contract only — Seven salt manufac- 
turers, the defendants, contracted with A to manufacture and store in 
their factory in the name of and for the benefit of A such quantities 
of salt as he might require them to manufacture each season for seven 
years, in coiisidcralioii of A’s paying them at the rate of Rs 1 1-8-0 per 
garcc of salt, four months’ credit after each delivery being allowed 
to A, and of his paying (lovernment taxes and dues, and executing all 
but jiclly repairs in the defendants’ factory 11 was a party with A to 
the contract though he vv as not cxpiessly mentioned therein A. assign- 
ed his share in the contract to ( H, as first jdamtiff, and C, as second 
plaintiff, brought a suit against the defciiflants alleging that the dcfeii- 
daiils hart tailed to fulfil their iiart of the contract during the second 
ycai of its continuance ( 1HH6) and praying (1) that all the defendants 
lie directed to deliver to the plaintiffs the salt collected during 1886, 

(2) that defendants 2, 4 and 7 should be held liable for any damages 
plaintiffs might suffer through a fall in the price of salt The Court 
of first instance, having held that the contract contained seven separate 
and distinct contracts, each defendant having contr'^cted with reference 
to his own pans only, decreed (i) that the seven defendants should 
pay damages at the rale of Ks 5-12-0 per garce for the salt collected 
by each during the years 1886 t« i88g, leaving the quantity to be as- 
certained in the execution of the decree, (2) that the defendants should 
pay the plaintiffs’ costs On appeal the District Judge modified the 
decree by fixing the rate of damages at Rsi 4S-10-0 for each garce of 
salt' — Held, on appeal, (1) that A was not competent to assign his 
interest in the contract to the second plaintiff, since the contract was 
based on personal considerations^and that the assignment of it as an 
executory contract was invalid without the consent of the defendants , 

(2) that the suit was bad for misjoinder, since the case of each defen- 
dant, as a party to a distinct contract, should be decided on its own 
merits, (3) that the decrees of the I-ow’er Courts were bad in making 
all the defendants jointly and severally liable for costs, and for damages 
for other years than the year i88t^, and in not ascertaining the amount 
of damages payable by each defendant, (4) that the measure of damag- 
es WAS what the plaintiffs had lost by the breach of contract, but that 
the Lower Appellate Court was wrong in applying the rate fixed on 
this principle to each defendant without ascertaining the particular 
nature of the breach of which each defendant was guilty Namasivay\ 
Gurukkal V Kadir Ammal, 17 M 168=4 MLJ 31 ii5 

(3) Promissory note or bond executed in foreign ^tate — Liability deter- 
mined by lex loci contractus — Suit upon consideration for the docu- 
ment — Lex fori — Where, according to the lex loci contractus, a promis- 
sory note or bond cannot, in the absence of registration, be a source 
of legal right, 110 action on an unregistered note or bond can be main- 
tained Whether a suit will lie up on the consideration for the instru- 
ment IS a question of procedure, to be governed by the lex fort, and 
in British India such a claim must either be staled •in the plaint as an 
independent ground of claim, or treated as such and an issue taken at 
th€ first hearing Pal^ntappa Chetti v Pfriakaruppan Chetti, 17 

M 262 181 

(4) Undue influence — Acquiesicncc by londuct — Lease for one year at a 

rental* of more than Rs 100 — Registration — Registration Act — Act III 
of 1877, 17 — i ransfer of Property Act — Aif IV of 1882, ss 4 and 

107— Where the owner of cerlaiii land exchanges it for certain other . 
land, but tikes a lease for one year of the former land and pkys the 
rent thereof, and receives and retains the -^nts of the land he has 
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acquired by the exchange, he shows so complete an acquiescence in the 
transaction that he cannot afterwards have it set aside on the ground 
of undue influence. The fact that such a lease recites the fact of the ex- 
change of the lands does not evidence the exchange, and as such create a 
title in land. Nor does the fact that the rent reserved under the lease is 
more than Rs. 200 create an interest in land of Rs. 100 and more in value 
so as to necessitate registration of the lease under s. 17 of the Regis- 
tration Act. Such a lease falls under s. 107 of the Transfer of Pro- 
perty Act, the provisions of which section are, by s. 4 of the Act, 
supplemental to the Registration Act. Seetharama Raju v. BaVanna 
Pantulu, 17 M 275 

(5) See Civ. Pro Code (Aci XIV of 18H2), 17 M. 12. 

(6) See CoNiHACT Act (IX of 1872). 17 M 9, 17 M 445, 17 M, 480, 17 M 
496. 

(7) See CoNrKiBUTioN, 17 M. 78. 

Contract Act (IX of 1872). 

(1) Contracts to buy and sell Government promissory notes — ll’hethcr 
vcaqering contraiis or not — Contracts for payment of dtjtfereni es only — 
A having on various occasions sold certain amoujits of Ciovernment 
promissory notes to B, aggregating on the whole to 2^ lakhs, for deli- 
very on 30th November 1891, R on the 28lh of November sold the same 
amount to A for delivery on the 30th November. On that day B. 
through his attorneys, called upon A to retain the ‘ paper * contracted 
to be sold by A to B in respect of that contracted to be sold by B to A, 
and to pay the differences in the prices of the two contracts to B, and 
subsequently sued him for the amount: — Held, per Davie:, J., that B 
had admitted that the original contract sued on was for payment of 
differences only, and that it was a wagering contract, and therefore 
void: — Held, on appeal, per Muttusami Ayyar, J., that the above judg- 
ment should be confirmed ; per Best^ J , that on the evidence it was not 
proved that at the time of entering into the original contract the inten- 
tion of both parties was merely for payment of differences, and that 
consequently the contract was not ^ wagering contract, but a valid one 
Vknkatachella Chetti V. Venkata Subba Rau, 17 M. 496 

(2) 5 II — Specific Relief Act — Act I of 1877, s 28 — Contract relating to the 
property of an infant — Decree for specific performance — The mother 
and guardian of a Hindu minor cjitcrcd into a contract for the sale of 
his land. The vendee sued the minor by his mother and guardian ad 
litem for specific performance of the contract and for possession It 
was found that the contract was binding on the minor :~ -//c/J, that the 
suit was maintainalilc Krishnasam? v. Sundr api’ayyar, 18 M. 4 F 5 —S 
M. D J. 164 

(3) 5 . 23 — Champerly— Speculative purchase — Public policy — Limitation Act 
■ — Act XV of 1877, s 12 — Delay in obtaining copies for the purpose of 
appeal — Res judicata. — In a suit for land worth Rs 2,300 the plaintiff 
claimed title under a ci>nvc>ance executed to him hy defendant Nt>. i 
shortly before suit in consideration of Rs 250 The properly had pre- 
viously belonged to the father, since deceased, of the first defendant’s 
wife and her sister defendant No 2. Shortly after the father’s death 
a suit for maintenance was brought by his sistei -in-law against his 
widow and two daughters, in which the then defendants alleged that the 
property now in question had been given by him to the wife of the 
plaintiff’s vendor, and the Court recorded a finding that the gift was 
valid. Defendant No. 2 now raised a plea that the gnft to her sister had 
not been accompanied by possession any was invalid, and she asserted 
title in herself under the will of her mother, under which title she had 
been in possession for ten years. H^he Court of first instance passed a 
decree for the plaintiff, the judgment and decree bearing date c the 20th 
of September. Defendant No. 2, being desiroAs of appealing in forma 
pauperis applied for copies on the following day. Stamp papers were 
called for on the 28th of October, hut were not produced by the 31st, 
whl^n the aliplic^tion was MfUck off under th‘e copyist rules. On the 
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6th of November a petition Nvas put in explaining the circunistdiices 
which prevented the stamps being produced within the period of three 
days, and praying for restoialion of the previous application — Held, (i; 
that the application of the 6th of November must be considered a 
continuation of the foimei one for the purpose of computing the time 
allowed by the Limitation Act within which an appeal should be pre- 
ferred to the District Court, (j) that the second defendant was not 
precluded by the proceedings in the former suit from raising the plea 
above referred to, (3) that the plaintiff's purchase, which was found by 
the District Judge not to be a champei tons transaction, was not void as 
being contrary to public policy Ramanuja Ayyangar v Namayana 
Ay Y A NOAH, 18 iVI 374 b6g 

(4) S 2 ^ — Consideration in iiai t illegal — Stifling a iiruseculion — Limitation 
Act— iSAct XV of 1877, s 22, sell Jl, arts gi, 120 — Civ Pro Code — Aci 
XIV of 1882, s 13 — Rc\ judicata — Decree in suit of small cause nature 
— Subsequent suit for declaration Sec Civ Pho Code (Ali XIV 01 
1882), 18 M i8q 

CS) — Morriaijc hrokage iontroit — Publu puhey — Hindu laiu — An 

agreement to assist a Hindu for reward in procuring a wife is void as 
being contrary to public policy \ aithyanai h am v CanCjAkaju, 17 M 
9=3 M L J 132 

(6) vS. 25, cl 3 — Rccjulatton V uf 1804, j 17 — Powers of Agents to Court 0} 

Hoards — Promise to pay a time-harred debt — A Collector as agent to the 
Court of Wards has no authority to bind a ward of the Court of 
Wards by a promise under Contract Act, s 25, cl 3, pay a debt which 
is barred by limitation SuRYANAievYANA v Narendka Thatraz, 19 M 

-255 883 

(7) ^ 30 — Contracts to buy and sell Government promissory notes — Whe- 

ther wagering contracts or not — uddmis^ibilify of oral evidence to 
contradict the nature of a conlratl in writing — Evidence Act — Act I of 
1S72, s 92 — A, on various occasions, agieed to sell to B (a sowcai ) 
certain amounts of Government of India promissory notes, amounting 
in all to 4i lakhs fur delivery on the Jollowing 30th of November On 
the 28th of November B agreed to sell and A to buy 4i lakhs worih of 
the ntdes for deliAcry on the 30lh of November A did not perform 
his contract to sell, and B sued him for damage'^ amounting to 
1\‘5 7,109-6-0, being (he fliffeience belvv ei 11 ihe price al which he (B) 

had agreed lo bii>, and the puce at which he had agreed to sell A 
denied that the tiansacliuns were bona fide contracts made 111 the 
ordinal y way of business, and iilcackd that the real coni 1 act was n nly to 
pay diffci cnees as ascertained hy the price uf the Ciov ernmciil paiiei on 
the 30th of November, and that such a contrarl being hy way of wagei , 
was void undci s 30 of the Indian Conti act Act Held, per Dames, J , 
that neither party intended bona fide pin chases and sales foi deliv^ery, 
and that, therefoie, the contract wa^ void as a wagering contract Held 
on appeal (i) that the hiirdcn of proof that the agi cements w'ci e 
wagers, i e , that they were not in substance what thc> were in form, lay 
on A, as the party so alleging , (2) that oral evidence is admissible lo 
show that an agieemcnl in writing to sell is ically onl> an agreement by 
way of wager (See Indian Evidence Act, s 92) (3) Per Muttusami 

Ayyar J , that, it being proved on the evidence that it was the defend- 
ant’s uitentioii at the time he contracted to sell to pay differences only, 
the plaintifl either knew of this intention or he did not In the former 
case, the contract was a wager and therefore ^(ml, and in the latter 
there was no coti^cnms as to a matter which was of the essence of the 
contract, and therefore no valid contract, (4) Per Best, J , that a con- 
tract is not a wagering tonlract unless it is the mtciilion of both parties at 
khc time of entering into the contiacl not ro call for 01 give delivery 
from or to each other and that no such Gtiinmon inteiitiou having been 
proved the contract was a valid one Eshook Dost v. vENKAXASUtfBA 
Rav, li M. 480 33J 
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(8) 5 * 30 — IVagering contract — Contract for differences — A, on' various 
occasions, agreed to sell to B certain amounts of Government of India 
promissory notes amounting in all to the nominal value of four and a 
quarter lakhs for delivery on the tollowing 30th of November. On the 
sSSth of November, B agreed to sell to A Government of India promis- 
sory notes ot the nominal value of four and a quarter lakhs for delivery 
on the 30th of November. A did not perform his contract to sell, and 
B now sued to recover, by way of damages, the difference between the 
prices at which A' had agreed to bu^^ and sell. It appeared that it had 
been the intention of both plaintiff and defendant (hat no delivery 
should be made under the agreements but that the differences only 
should be paid: — Held, that the plaintiff was not entitled to recover, for 
the reason that the agreement sued on was void under Contract Act, 
s. 30, as being a gambling transaction Kshoor Doss v. Vrnkatasubba 
Rau, 18 M. 306 (F.B.) 

(9) 39 — Mortgage — Partial breath of eoniroit by niorigagee —Rescission 
— Acquiescence — Suit by mortgagee for interest due under the mortgage 
as regards the fart fulfilled — A mortgaged certain land to B for Rs 800. 
Under the terms of the mortgage deed B was to pay Ks 500 of the 
advance to C in discharge of a previous mortgage executecl by A in 
favour of C. Of the balance of Rs 300, B was tti retain Rs. 200 in 
payment of a previous debt of A due to him, and the balance of Rs. too 
was to be paid to A B paid the said Rs 100, retained Rs 200, but 
neglected to pay the said Rs. 500 to C, who sued A and recovered the date 
by attachment and sale of A’s moveable property After eight years from 
the date of the mortg.age B brought a suit to recover the interest due 
under the mortgage on Rs. 300 only: — Held, that under s 39 of the 
Contract Act, A was entitled to cancel the contract of mortgage owing 
to B’s conduct, but that he was bound to give up the benefit he had 
received, vis., Rs. 300 and pay interest thereon up to the date of can- 
cellation. B was not entitled to treat the original mortgage as a mort- 
gage in force with all its stipulations for Rs 300 instead of Ks. 800, 
and on that view to sue foi interest alone StniBA Rau \. Dtvu 
Shetti, 18 M 126 

(10) S. 39 — Shipment at monthly intervals — The defendant agreed to pui- 
chase from the plaintiffs t20 cases of condensed milk which were to be 
shipped in London and delivered in Madras. The agreement stipulated 
for shipment in six lots of twenty cases each at monihly intervals, but it 
contained a proviso, whereby the jilaintiffs were exccused from monthly 
shipments if space in ships sailing for Madras were not available The 

* second shipment was not made within one month fiom the date of the 
first shipment, thereupon the defendant repudiated the contract : — Held, 
(1) that the interval of time contemplated in the contract was one 
month more or less, regard being had to the time which it might be rea- 
sonable to allow to the plaintiffs for finding a steamer available for the 
required shipment; (2) that the plaintiffs having failed to make the 
second shipment by a steamer of which they might have availed them- 
selves, the defendant was justified in rescinding the contract. Volkart 
Brothers v Ruinaveui Chetti, 18 M. 63=4 M LJ. 179 

fii) Ss 45, 2(33 — Suit by suniving member of a firm alone — ^'accession 
Certificate At t — Act VII of 1889, s 4 — Suit by surinving partner and heir 
of deceased partner, — In a suit on a promissory note made by the 
defendant in favour of two Hindus carrying on business in partnership, 
it appeared that one of the partners was dead, and no succession cer- 
tificate or letters of administration had been obtained. The plaintiffs 
were the surviving partners and the undivided sons of the deceased 
partner : — Held, that a surviving partner can su^e alone 

for the recovery of a partnership debt : — Held further, that such a suit 
may be maintained by a surviving partner jointly with the heir of the 
deceased partner, in which case a certificate of heirship will be necessary, 
uideifs it appears on the face of the document sued on that the debt is 
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a co-parceiiary debt Vidyanatha Ayyar v Chinnasami Naik, 17 
M 108 

(12) S'. 63 — Consideration — An agreement, extending the time for the per- 
formance of a contract falling under s 63, Contract Act, docs not 
require consideration to support it Davis v Cundasami Mudali, 19 
M. 398—6 ML J 202 

^13) S' 70 — Repairs by Government to a tank in which zammdar is tn- 
tf rested — Suit against zemindar for ihare of expenditure, — ^The Go\ern- 
menl repaired a certain tank from which were irrigated lands in the 
7 amiiulari of the defendants and adso raiyalwari villages held under 
GovcriimenJ; which had been severed from the remindari Tl was found 
that the defendants knew that the repairs, which were necessary for the 
preservation of the tank, were being cai ried out and did not wish to 
execute them themselves except as contractors and that they had enjoyeil 
the benefit of the work done, and fiiither that Goverment had earned 
out the lepairs not intending to do them gratuitously for the defendants 
It was not found that there was any request, either express or implied, 
on the part of the defendants to the Government lo execute the repairs 
In a suit by the Secretary of State to recover from the defendants their 
share of the cost incurred — Held that the plaintiff was entitled under 
Contract Act s 70, to recover part of the cost incurred, estimated with 
reference to the irrigable area of the villages owned by the plaintiff and 
defendants, respectively Damodaha Mudaliar v Secretary of State 
• FOR India, 18 M 88=4 MLJ 205 

ti4) S. Penal sum — Enhanced interest — Mortgage — Construction of 

covenant to pay — In a suit to recover principal and interest due on a 
mortgage, dated 19th April 1882, it appeared that the instrument 
provided that the principal should be repaid with interest at 21 per 
cent , per annum in two instalments on 8th May 1883 and the 27th April 
1884, respectively, and proceeded as follows "If the amount of each 
" instalment be not paid on the dale of such instalment, we shall make 
"payment with interest at three rupees per cent, per mensem from the 
" date of the bond ’’ No payment had been made on account of prin- 
pal or interest — Held, that the platntiff was entitled to recover the 
principal,! together with interest calculated at 21 pci cent up to the 
dates when the instalments respectively became due, and at 12 per cent , 
from those dates to the date of the plaint and at 6 per cent from that 
date until payment Gopaludit v Venkataratnam, 18 M 175—4 

MLJ 257 

(15) 74 — Penal sum — Mortgage — Extinguishment of encumbrances — .Twif 

by puisne encumbrancer — Decree for sale — In March 1881 A purchased 
certain land and, in the same month, mortgaged it to B In June the 
land was attached in execution of a decree In August A discharged the 
judgment-debt with money borrowed from C, and he hypothecated the 
land to him to secure repayment of the loan In 1882 B brought a suit 
on his mortgage and obtained a decree, in execution of which the land 
was brought to sale and purchased by him C was not a party to this 
suit In 1886 D sold the land to D under an instrument, which recited 
that out of the purchase-money Rs 760 were retained by the purchaser 
for payment of prior encumbrances, and the finding was that the pur- 
chaser undertook to pay the debt owing to C C now sued A and D to 
enforce his hypothecation — Held, that C was entitled to a decree for 
sale. A stipulation in a bond that if the sum secured is not repaid with 
interest at 12 per cent on a certain date, the interesL shall be at 18 per 
cent from the date of the bond is not unenforceable Narayanasami 
Naidu V Narayana Rau, 17 M. 62=4 MLJ. 17 
16) Ss. 151, 152, 161 — Liability of Railway Companies as bailees — Railways 
Act, IX of 1890, ss 72, 76 — Carrier's Act — Act III of 1865 see Act III 
OF 1865 .(Carriers), 17 M 445 

(17) 5*. 171 — Banker^s lien^The plaintiff deposited certain jewels with the 
defendant bank to secure certain debts Afterwards he paid the secured 
debts and demanded the return of the jewels being then otherwise in- 
debted to the bank ; — Held that the plaintiff vyas not entitled to recover 
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the jewels wiihoiu discharging the other debts unless he proved that 
the defendant had agreed to gi\e up its general lien. Kunhan Mayan 
V. The Bank of Madras, 19 M. 234 

Contribution. 

(1) Suit for — Jopit tort-feasor — Adjustment of a loss arising from an illegal 
contract.— -A deed of partition between A and B, members of an un- 
divided Hindu family, provided that A, who took over all the debts due 
to the family, should hear the loss, if any, incurred in the appeal then 
pending in a suit brought by the family on a bond. The bond was held 
to evidence a fraudulent transaction, and the appeal was dismissed with 
costs. The decree for costs was executed against B and satisfied by 
him : he now sued the son of A (deceased) to recover the amount paid 
by him : — Held, that the plaintiff was entitled to recover, the claim not 
being barred by the rule against contrdmtion between joint tort-feasors. 
Lakshmana Ayyan v Kangasami Ayyan, 17 M. 78=3 M L.J. 272 .. 

(2) See Partnership, 18 M. 134 
Costs. 

(1) Infant — Minor — Next friend — Solicitor's rost.\' for proceedings under 
taken on the next fricnd\\' instruction — Repudiation of the proceedings 
by the mtnor on attaining majonty. — A solicitrir cannot recover the costs 
of litigation incurred by the next friend of a minor on his behalf from 
the quondam minor, who, on coming of age, repudiates the proceedings, 
there being no relation of contract between them Assuming that the 
legal proceedings were in the nature of necessaries, the next friend is the 
person responsible to the solicitor Branson \ Appasamt, 17 M *257 . . 

(2) Suit against Secretary of State in Council — Dismissal of suit xeith costs 
— ReHeto of ta.vaiion —Remuneration of the Ad^tuxate-Cieneral and 
Government solicitor by fi.red salaries — Liability of party i ondemned in 
costs — Assuming that the airangement between the (iov eminent and 
its Solicitor is that the latter should receive a salary and in addition 
the costs awarded to Government, this ari*angcment cannot affect a 
third party condemned in costs ; neither is it illegal or contrary to public 
policy Muhammu) aum Oollah Sahib v. The Secretary State for 
India, 17 M 162 

(3) Whether an unsuaessful plaintiff is liable for costs unnecessarily in- 
curred by the d^efendant oioing to his vakil's negligence. — The co^s 
which a defeated plaintiff should be required to pay are those necessarily 
incurred by the successful party in the defence of the suit Costs can 
not be deemed necessary if by reasonable diligence on the part t>f the 
defendant or his pleader the expenditure of them could have been 
avoided. Seeta Patta Mahadevi v. Suryudamma, 18 M. 128 

(4) See Court Fees Act (VIT of 1870), 19 M. 350 
Court Fees. 

Insufficient payment of — Procedure to be adopted on — The plaintiff not 
having in the first instance paid the full Court-fees he should have 
been called upon to do so. As this was not done, the Court of first 
appeal was not in error in entertaining the appeal which was preferred 
by the plaintiff; but he should have passed no decree until the fees 
due had been paid and if they were not paid he should have dismissed 
the suit. Krishnasami v. Sundarappayyar, 18 M. 415=5 M.L.J. 164 . . 
Court Fees Act (VI 1 of 1870). 

(1) Ss. 6, 7 (ix), 17 — Redemption suit against mortgagee in possession — 

Arrears of rent covenated for, to he deducted from the mortgage 
amount. — In a redemption suit against a mortgagee in pos.session, when 
the mortgagee has not paid rent which has been stipulated for, and 
the plaintiff asks for an account in taking which the arrears of rent 
should be deducted from the mortgage amount: — Held, that the C'ourl- 
fcc should be computed according to the principal sum expressed to 
be secured by the mortgage. Eacharan Patter v. Appu Matter, 
.19 M. 16 . . 

(2) *5. 17 — Suit by reversioners to declare various alienations by a Hindu 
zvidow to hc^ invalid against them , — When reversioners " su^ to 
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declared invalid as against them alienations made by a Hindu widow, 
a Court-fee of Rs lo must be paid in respect of each of the alienations 
in question. Daivachilwa Pillai v Ponnaihal, i 8 M 45g 670 

(3) Sch I — Appeal — Stamp leznable for costs — When apart from, and 
independently of, any other reliefs which an appellant seeks in an 
appeal from a decree, he seeks distinct relief on the ground that by the 
decree under appeal the costs of the parties in the proceedings which 
terminated with ihe decree have not been properly assessed or appor- 
tioned, the value of such distinct relief should be reckoned as part 
of the subject-matter in dispute for the purposes of the first schedule 
of the Court Fees Act ^Iakki, In re, 19 M 350 

Court of Wards. 

See Contract Act (IX ok 1872), 19 M 255 

CrOmatiodi. 

See C'rim Pro Codf (Act X of 1882), 19 M 464 

Crim Pro Code (Act X of 1882). 

(1) .Sjt 488 — ‘Adultery' — Penal Code — Act XLV of i860, s. 497 — A wi*c 

petitioned for maintenance for herself and child against her husband 
under s 488 of the C rim Pro Code The husband did not refuse 
lo maintain his wnfe, but the petitioner refused Lo live with him as 
he kept a concubine — Held, that the word 'adultery^ in s 488 of the 
Crim. Pro Code must, by virtue of s 4 of the Code, be construed 
with reference lo the definition of the term in s 497 of the Indian 
Penal Code Consequently a husband's immorality which does not 
amount to 'adultery' nr involve the degradation of a married woman 
being brought in to the society of a concubine is not sufiicient ground 
for .1 wife’s refusal to live with her husband An offer to maintain 
a wife must be an offer lo maintain with the consideration due to her 
jiositioji as a wife Per Be^t, J — It is very doubtful if the framers 
of s 488 of the Code of Criminal Procedure intended the word 'adul- 
tery ’ as used therein to have the limited meaning given to it in the 
Penal Code The wrong done to the wife is in no way affected by 
the circumstance of her husband’s concubine being married or un- 
married or, ill case of her being married, whether it is with or without 
her ^husband's consent or collusion that she is living in such concu- 
binage In face, however, of s 4 of the Crim Pro Code, no other 
interpretation of the term ‘ adultery ’ is possible than the limited 
interpretation contained in the Penal Code QutEN-E^f press y 
Mannatha Achahi, 17 M 260=2 Weir 641=4 MLJ 83 1/9 

(2) 5 ‘t. j6, 350 — Bench of Magistrates — Change in constitution of the Court 

during a trial — A trial under the Towns Nuisances Act of 1889 was 
begun before a Dench of Magistrates and adjourned On the adjourn- 
ed date the Bench was constituted differently, only one Magistrate 
being present of those who attended ini the first occasion , but the 
Inal was proceeded with and resulted in a conviction Held, that the 
conviction was illegal and should be sel aside QucEN-EMPKESb v 
Basappv, iH M 394=2 V\ eir 17 623 

(3) 87, 88, 89, 439, 537 — Proclamation for person absconding — Attach- 
ment of hts property-— I rregulariiy in publiiation of proclamation — 
Rc'As\o''al powers of High Court — An accused person for whose arrest 
a warrant had been issued having absconded, a proclamation was issued 
and affixed to the Courl-htjuse on the 6th of November requiring him to 
ajipear on the nth of December 1893, and his properly was attached 
The pioclamation was not published at the village where the accused 
resided until the i5lh of November The accused surrendered on the 
25th of June 1894 and aptilied for icstoration of the property under 
Crim Pro C ode, s 89 and an order was made by which the restoration 
of his pioperty was refused The accused preferred a petition to the 
High Cifiirt for the revision of that order — Held, that there was no 
legal proclamation under C'nm Pio Code, s 87, and that the order ■ 
should be set ^ide and the attachment declared void Qufen- Em press 

V* SupDAHAVAR, IQ M. 3=1 Weir 86=2 Weir 40 ,, 706 
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(4) S, 143 — Illegal order — Penal Code, ss 290 — Public nuisance-^^re<- 

Htation — Disobedience to an order duly promulgated by a publiy: servant. 

— On the Tith August 1894 the District ^/lagistrate promulgated an order 
prohibiting the people of the village of Thirukodikaval from using their 
buring grounds situated on the southern bank of the Cauvery and direct- 
ing them to use other burning grounds which had been provided. On 
the iith May 1895 certain persons, m defiance of this order, cremated 
a corpse at the spot interdicted, and were convicted under ss. 188, 290, 
Indian Penal Code, but the conviction under s. 188 was reversed on 
appeal: — Held, that when persons entitled to use a particular spot 
dedicated for the communal purpose of cremation, use it for that purpose 
in a manner neither unusual nor calculated to aggravate the incon- 
veniences necessarily incident to such an act as it is generally performed 
111 this country, they cannot be convicted of a public nuisance on the 
ground that their act caused material annoyance and discomfort to 
persons near the place on the occasion referred to: — Held further, that 
the order of the District Magistrate was not warranted by s 143, Crim. 

Pro. Code, or by any other law and must, therefore, be set aside 
Queen-Empress v. Saminadha Piu.ai, iq M 646=6 M.L.J. 181 = 1 
Weir 144 & 127= Weir 65 . . 1029 

(5) Ss. 144, 435 — Disputed possession — Revision by High Court, — The 

District Temple Committee dismissed the trustees of certain temple and 
appointed others. The dismissed trustees retained jiossession. A breach 
of the peace having become imminent in the opinion of a Deputy Magis- 
trate, he made an order under Crim Pro Code, s. 144, directing 
the newly-appointed trustees not to interfere with the temple or its 
management : — Held, that the High C'ourt had no power to interfere in 
revision under Crim Pro. Code, s 435. Palantappa (‘hetti v fXiftA- 
SAMi Ayyar, j8 M. 402=2 Weir 91 ^ . . 629 

(6) Ss. 144, 435, 476 — Enquiry before issue of an order under s 144 — Judi- 
cial proceeding — False eindenoe — A Magistrate, making an enquiry be- 
fore issue of an order under Crim. Pro. Code, s. 144, is acting in a 
stage of judicial proceeding and has, therefore, jurisdiction to take 
action under s 476, if he is of opinion that false evidence has been 
given before him. Quefn-Em press v Tirunarasim ha Chari, i^M. 

18=5 M.LJ. 249=2 Weir 94 & 591 . . 717 

(7) S. 145 — Parties bound by order. — Orders passed under Crim. Pro. 

Code, s 145, are binding only on the actual parties to the cases in which 

they are made. Quefn-Empress v. Kuppayyar, 18 M si =2 Weir 105 386 

f8) Ss 145, 146. — A Magistrate, in making an order under Crim Pro. Code, 
ss. 145 and 146, must inquire into the question which jiarty was in actual 
possession at the time of the institution of the proceedings and not at 
the time when the order is made. In making this enquiry the Magis- 
trate may presume that when a vendor sells part of a property he retains 
all that he does not sell. Agra Bank v I>etshman, 18 M 41=2 Weii 
100 . . 37S 

(9) .S>. 161, 172 — Al the beginning of a trial in the Court of a Presidency 

Magistrate, an application was made, on behalf of the accused, for a 
copy of the Police charge-sheet which contained the whole of the pro- 
secution evidence as set forth by the Police, and the extracts from if 
not copies of the Police diary The application was rejected by the 
Magistrate* — Held, that the High Court should not on revision interfere 
with the order of the Magistrate. Queen-E 2 mpress v. Vfnkataratnam 
Pantulu, 19 M. 14=2 Weir 143 (144) .. 7*3 

(10) Ss. 195, 407, 476-^Ap plication for sanction to prosecute — Offence com- 
mitted before Second-ctas^ Magistrate — Court to zvhich appeals ordi- 
narily lie — Application by letter for sanction to prosecute — District 
Magistrate's order sanctioning prosecution and prescribing the Court in 
which the prosecution should take place — Tips District Forelit officer 
applied by letter to the District Magistrate to take such action as he 
deemed fit against one Subbaraya Pillai, who, for reasons stated by the 
District Fot*fest officer, was suspected of having abetted the offence of 
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pving false evidence in the course of proceedings instituted on behalf 
of the Forest Department in the Court of a Second-class Magistrate 
The District Magistrate had previously directed that all appeals from 
the Second-class Magistrate should be heard by the Deputy Magistrate, 
but he passed an order himself whereby he (i) sanctioned the prosecu- 
tion of Subbaraya P]llai, and (2) directed that it should take place 111 
the Court of the Head Assistant Magistrate — Held, (i) that the District 
Magistrate had no jurisdiction to sanction the prosecution for the reason 
that he was not the ordinary appellate authority, (2) that the second part 
of his order was irregular for the reasons that it was not authorized 
by Crim Pro Code, s 195, and he had no jurisdiction to act under s 
476, since the alleged offence was not brought to his notice in the course 
of a judicial proceeding. Queen-Empress v Subbaraya Pillai, 18 M 
487=2 Weir 165 (59?) 

(ri) Ss 260 (d), 355, 537 — Record in summons case — A Native sub-Magis- 
trate who had not been authorized to take down evidence in English, 
recorded the memorandum of the substance of the evidence taken imdcr 
s 355 in that langu' ge — Held, that there was no provision in the Code 
prohibiting this piocedure, and that, at any rate, it was merely an 
irregularity which would not vitiate the trial Queen-Empress v Gopai 
Goundan, 19 M 269=6 M L J 134=2 Weir 433 

(12) Ss 282, 428, 477, 526 — A witness committed for trial for offence under 
s. 193, Penal Code — Incompetence of juror — New trial — Application for 
transfer — On the trial of certain prisoners on a charge of dacoity, a wit- 
ness gave false evidence and was committed under s 477, Crim Pro 
Code, for trial on a charge under s 193, Penal Code After such com- 
mittal, it was discovered that one of the jurors empannelled in the 
dacoity case was deaf and partly blind, and thereupon under s 282, 
Crim Pro Code, the case was tried de novo before a competent jury 
The trial of the charge under s. 193, Penal Code, was fixed for the 
November sessions, but on the 17th October 1^5 on prisoner’s applica- 
tion the trial was adjourned to 2nd December 1895 On 20th November 
the prisoner’s vakil put 111 a petition, alleging that he had moved the 
High Court for a transfer of the case On this petition coming on for 
disposal, the prisoner’s vakil mqyed, orally for an adjournment under 
s 526-A, Crim Pro Code which was refused On the 30th November 
the prisoner’s vakil put in a petition in which he prayed for an adjourn- 
ment under s 526-A This petition was refused and the trial began 
on 2nd December and judgment was written and pronounced on 5th 
December In the meantime application had been made to the High 
Court for a transfer and that petition was disposed of on 4th December 
granting the transfer prayed, the High Court apparently being not 
aware that the trial was at that time proceeding before the Sessions 
Court On 5th December after the trial in the Sessions Court was con- 
cluded and before judgment was delivered, a fresh petition was present- 
ed for an adjournment on the ground that a telegram had been received 
from the High Court transferring the case, but the Sessions Judge 
refused to act upon it in the absence of orders from the High Court and 
delivered judgment convicting the prisoner. During the trial before the 
Sessions Court the prisoner applied for an adjournment on the ground 
that two witnesses for the defence were absent, one being too ill to 
attend, the other not having been served with the summons, but the 
Sessions Judge considering the application was made merely for purposes 
of delay and to defeat the ends of justice and that their evidence would 
not be material refused to adjourn for their evidence to be 
recorded- — HHd, first that the fact that the trial for dacoity had to be 
commenced de novo did not exonerate the prisoner from the oblintion 
to speak tbe truth, imposed by s 14 of the Indian Oaths Act X of 1873 
in the first trial, which became abortive owing to the incompetency of 
one of the jurors. Secondly, that s. 526-A, Crim Pro. Code, is impera- 
tive, but that the object of ss 344 and 526 when read together is merely 
to give a party reasonable time to move the High Court and obtain its 
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orders and that in the present case there was sufficient time for such 
application to have been made, if due diligence had been observed. 

Thirdly, that the order for transfer made on 4th December which, in 
fact, did not reach the Judge till after jud^pient was pronounced did not 
vitiate the proceedings; and that th% Sessions Judge was not wrong in 
refusing to adjourn the case on the strength of a telegram said to have 
been received by prisoner’s vakil stating that the High Court has ordered 
a transfer. Fourthly, that the Sessions Judge ought not to have refused 
to adjourn the case in order to obtain the evidence of the two absent 
witnesses and that their evidence was material and must be recorded 
and certified to the High Court under s. 428, Crim. Fro. Code. Qukf.n- 
Emukess V. ViRASAMf, IQ M. 375=6 M L. J. 195=2 Weir 680 " . . 967 

(13) S. 404 — See Act I ok 1871 (Cattle Trespass), 19 M. 238 

(14) 9. 419 — * Presented ‘ — The Crim Pro. Code, s. 419 requires that a 
criminal appeal ^hall he delivered to the proper officer of the Court 
either by the appellant or his pleader. Where a petition of appeal was 
not presented to the Court, but was deposited in a petition box kept for 
the convenience of parties within the Court precincts and intended for 
the deposit of papers for the Court : — Held, that it had not been present- 
ed and was rightly returned for legal presentation. Qufen-Ivm press v 

VvSUDEVAV YA, I9 ^I. 354 

(15) S 433 — Madras District Municipalities Act — Act V of 1884, s, 179. — By 
s. 179, Madras District Municipalities Act IV of 18^, it is provided 
“ the external roofs, verandahs, pandals, and walls of buildings erected or 

renewed after the coming into operation of this Act shall not be made 
of grass, leaves, mats or other such inflammable materials except with 
the written permission of the Municipal Council”: — Held, that the 
word * renewed ’ includes repairing. Queen-Empress v. Subbanna, 19 
M. 241=1 Weir 732 . . 873 

(16) S’. 4g8 — Maintenance of children — Moplahs — Personal law. — ^Thc right 
of children to be maintained by their actual father is a statutory right, 
and the duty is created by express enactment independent of the personal 
law of the parties. Tf the children are illegitimate, the refusal of the 
mother to surrender them to the father is no ground for refusing main- 
tenance. If the children arc legitimate, the question of the mother’s 
right to their custody would depend on the question whether the parties 
are governed by Muhammadan or Marumakkatayam law ; because ( 1 ) if 
they are governed by Muhammadan law the mother may have the right 
to custody until the children attain the age of seven years ; (2) if by 
the Marumakkatayam law, it is doubtful if the father could be held to 
have neglected his duty to maintain his children if they were slctually 
maintained by the karanavan of their mother’s tarwad who is bound by 
law to maintain them. Kariyadan Pokkar v. Kayat Bef.ran Kutti, 

19 M. 461=2 Weir 621 . . 1027 

(17) S. 514 — See Act I of 1886 (Abkari), 18 M. 48 

(18) Ss. 531, 532 and 537 — Commitment to .Sessions Court by Magistrate 
having no jurisdiction over place where alleged offence was committed — 
Exercise of powers duly conferred. — A Magistrate who commits a case 
for trial by a Sessions Court, does so in the exercise of powers duly 
conferred upon him and the fact that he had no territorial jurisdiction 
over the place where the alleged offence was committed, and that an ob- 
jection to the committal on this ground was taken before the comma - 
ment, is no ground for ihe ( ourt to which the commitmenl is made 
quashing it under s. 532 of the Crim. Pro. Code. Queen-Em press v. 

Abbt Redoi, 17 M, 402=2 4 M.L.J. 196=2 Weir 704 . . 279 

(19) -if. 555 — Magistrate personally interested — Magistrate giving evidence 
before himself a Magistrate, in whose Court a complaint of 
rioting and mischief had been filed, made a personal inspection of the 
locus in quo : — Held, that by so doing he had ctade himself a witness in 
the case and had thereby rendered himself incompetent to try it : — H eld, 
further that where a fudge is the sole Judge of law and fact in a case 
tried before himself, he cannot give evidence before himself or Jmport 
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matters mto his judgment not stated on oath before the Court in the 
presence of the accused Queen-Empress v Manikam, 19 M 263=6 
M.LJ 143=2 Weir 725 888 

CuBtomery Contribution. 

To a temple — See Act VII i of 1865 (Rent Recovery, Madras), 17 M 43 

Customary Fees. 

Sec Act VIII of 1865 (Rent Recovery, Madras), 17 M 73 

Cutch. 

Native Court in — See Act V of 1881 (Probate), 17 M 14 

Damages. 

( 1 ) See Bill of Lading, iq M 169. 

(2) See Contract, 17 M 168 

(3) See Registration Acr (III of 1877), 17 M 456 

Darkhast Rules. 

Al>phc<aHon to Government for ivaste land — Irregular publication of applica- 
tion — The plaintiff, having obtained an assignment from Government 
of waste land, was obstructed by the defendants in his attempt to enter 
into occupation, and he sued for a declaration of his title and possession 
It appeared that his application for the land had not been duly published, 
and certain other formalities had not been observed, as provided by the 
darkhast rules, but the land had been assigned to him and a patta 
granted by Government — Held, that the plaintiff’s title was not 
invalidated by reason of the non-compliance with the darkhast rules 
Pkriahoyai it Rfddi v Royalij Rfddi, 18 M 434 651 

Declaration 

See REGUL\rioN XXV of 1802, 19 M 308 

Declaratory Discrac. 

See Ctv Pro Coot (Act XIV op 1882), 17 M. 180 

Decree. 

(1) Construction of — Application for execution by defendant — Previous 
orders as applied for by defendant — Ffesent objection by plaintiff to 1 on- 
tinued execution on behalf of defendant — 'Res judicata ’—Although a 
decree does not in terms give a certain relief yet if it is construed in 
orders passed iipoji it as having given that relief, it is not competent to 
the Court on subsequent applications to treat those orders as erroneous 
an I put another construction on the decree Vfn kat\n \H \ si mha 

N MDiT V Papamma, 19 M 54 74J 

(2) Payable by instalments — Default in payment — Waiver — Civ Pro Code, 
s 258 — See Civ Pro Code (Act XIV of 1882), 19 M 162 

(3) See Civ Pro Code (Act XIV of 1882), 17 M 343, 18 M 214 

Defamation. 

(1) Imputation on a wife — Vwif by husband — In a suit for damages for 

defamation, it appeared that the words complained of were spoken by 
the defendant to the plaintiff in the presence of a third parly and were 
to the effect that the plaintiff’s wife had committed adultery with a 
pariah and that her children had been Ix^rn to the pariah — Held, that 
the suit was not maintainable by the plamtff Brah manna v Rama- 
krishnama, 18 M 250=5 M LJ 89 524 

(2) Privilege of Judge — An action for defamation cannot be maintained 

against a Judge for words used by him whilst trying a cause m Court 
even though such words are alleged to be false, malicious and without, 
reasonable cause Raman Nayah v Subbam anya Ayyar, 17 M 87 60 

DevastApam Committee. 

See Arbitrators, 19 M 498 

Dharamkarta. 

(1) See Act XX of i86j (Religious Endowments), 17 M 143. 

(2) See Roman Catholic Church, 17 M 447. 

Divorce. 

CQstf custom — Whether immoral and therefore invalid or not — There is no- 
thing immoral in a caste custom by which divorce and re-marrmge arc 
permissible on mutual agreement, on one party paying to the other the 
expenses of the latter's original marriage (^oruam), ^aNKarai ingam 
Chetu V, Spbban Chetti, 17 M. 47Q , . 38a 
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S. 7 — Nature of the carriages contemplated by the Act — Monogamous 
marriage. — The petitioner and his wife married according to the rites of 
the Hindu religion. The wife subsequently left her husband and lived 
in adultery with another man. Both the husband and wife subsequently 
became Christians, but the wife continued to live in adultery. The 
husband sued under Act IV of 1869 for the dissolution of the marriage : 

— Held, that, having regard to s. 7, the marriages contemplated by the 
Act are those founded on the Christian principle of a union of one man 
and one woman to the exclusion of others, and that consequently the 
Act does not contemplate relief in cases where the parties have been 
married under the rites of Hindu law, a Hindu marriage not being a 
monogamous one. Thapita Peter v. Thapeta Lakshmi, 17 M. 235 
(F.B.) . . 162 

Easement. 

By Custom — Water rights — Landlord and tenant . — ^The plaintiffs were lessees 
from a zamindar of his entire zamindari and were in occupation of 
lands depending for irrigation on a tank into which a natural stream 
emptied itself. The defendants were tenants in the zamindari, holding 
(under a lease prior to that of the plaintiffs) land supplied with water 
by an irrigation channel from the stream The defendants erected a 
dam across the stream when it was low, and this had the effect of 
diverting all the water into the irrigation channel supplying their land. 

In a suit for an injunction that the dam be removed, the Lower 
Appellate Court upheld a plea by the defendants that the dam had been 
erected in exercise of an established customary right of easement : — 

Held, that the customary easement asserted by the defendants was not 
unreasonable, and was enforceable by .them against the lessees of the 
zamindar. Orr v, Raman Chetti, 18 M. 320=4 M.L.J. 248 . . 572 

Suit for injunction — Privacy, invasion of . — The invasion of privacy by open- 
ing windows is not a wrong for which an action will lie Sayyad Arzf 
V. Ameerubibi, 18 M. 163=5 M.L.J. 26 . . 463 

Encroachm en t . 

See Limitation Act (XV of 1877), 19 M. 154. 

Estoppel. 

(1) Civ Pro. Code, ss. 278, 283 — ^Transfer of Property Act — Act IV of 1882, 

s 85 — Non-joinder of puisne mortgagee in a mortgage suit — Mortgage 
decree — Claim in execution to mortgage premises. — See Civ. Pro. Code 
(Act XIV of 1882), 17 M. 17. . 

(2) Evidence — Limitation of the doctrine in respect to a party suing as the 
representative of another — Stamp Act — Act 1 of 1879, s. 39 — Whether 
secondary etndence of a lost document can be admitted on payment of 
penalty — Where a person claims property as the representative of an- 
other, the doctrine of estoppel cannot apply to representations made by 
any one except that other person. In the case of a lost document no 
penalty can be levied and secondary evidence admitted, for s. 39 of the 
Stamp Act presupposes that the document on which a penalty can be 
paid is forthcoming. Ranga Rau v. Bhavayammi^ 17 M. 473=4 M.L.J. 

192 . . 328 

(3) Execution — Fraud in conducting a sale in contravention of agreement 
between creditor and debtor — Estoppel of judgment-debtor by previous 
petition. — ^The fact that a judgment-debtor, who petitions to have the sale 
in execution of the decree against him set aside on the ground of fraud 
and irregularity, has, in a petition made previous to the sale asking for 
its adjournment, made mention of the irregularities now relied on does 

not create an estoppel. Raman v. Kunhayan, 17 M. 304 .. 211 

(4) See Civ. Pro. Code (Act XIV of 1882), 17 M. 17, 214. 

(5) See COMPANIES Act (X of 1866), 19 M. 200. 

^ (6) See Hindu Law (Adoption), 18 M. 145, 397, 53. 

Evidence. ^ 

(i*) Reiiaious endowments— Gosami mutt — Grant by the head of the mutt to 
his brother for his maintenanceSuit by a successor to recover the 
hnd^UmittUion Act^Act XV of 1877, s. lO—Yadosts froth Revenue 
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officials — In 1544 a village was granlcd Lo the head of a Gusanii mull 
to be enjoyed frgm generation to generation, and the deed of grant 
provided that the grantee was *' to improve the mutt, maintain the 
charity and be happy” The office of head of the mutt was hereditary 
in the grantee’s family In 1866 an mam title-deed was issued to the 
then head of the mutt, whereby the village was confiimcd to him and his 
successors tax-free, to be held without interference so loughs the condi- 
tions of the grant are duly fulhlcd Yadasts addressed by Tahsildais 
to the then head of the mutt in 1872 and 1882 were put in evidence to 
show what the object of the grant was It was found regard being 
had to usage, that the trusts of the institution were the upkeep of the 
mutt, the feeding of pilgrims, the performance of worship, the mainte- 
nance of a watershed and the support of the descendants of the grantee 
From before 1840 it had been usual for the head of the mutt for the 
time being to make grants to his brothers or younger sons for their 
maintenance. In 1842 the father of the present plaintiff, being then 
the head of the mutt, granted certain lands in the village above referred 
to to his younger brother, the deed of grant being in terms absolute 
The grantee died about thirty years before the suit and the lands 111 
question came into the possession of his widow (defendant No i) and 
a mortgagee from her (defendant No 2) respectively In 1863 the 
plaintiff’s father placed certain other lands 111 possession of defendant 
No. 3 who paid rent therefor and received pattas for some years from 
the plaintiff In a suit by the plaintiff for possession of the lands m 
the possession qf the defendants it was pleaded, infer aha, that the 
grant of 1843 was binding on him and that defendant No 3 had a right 
of permanent occupancy — Held, (i) that the suit was not barred by 
limitation, (2) that the yadasts above referred to were admissible as 
indicating the general consciousness as to the nature of the grant of 
the village, (3) that the grant was an endowment in trust for the mutt 
and the chanties connected therewith and not merely a grant of pro- 
perty to the original grantee, on which certain trusts were engrafted so 
as to impose on him an obligation to apply a puition of the income of 
the village to those trusts, (4) that the grant of 1843 'vvas valid for 
the life-time of defendant No i (who had become by marriage part 
of the family of a descendant of the oiiginal grantee) but that the 
property comprised therein was liable to revert to the representative 
of the mutt on her death, (5) that the jdaintiff, although he had issued 
jiattas, was entitled to recover possession of the lands occupied by 
defendant No 3 and not to receive rent from him meiely Sathianama 
Bharati v Saravanabagi Ammal, 18 M 266=4 MLJ 223 535 

(2) See Civ Pro Codf Aci XIV of 1882), 18 M 94, 19 M 127 
Evidence (Secondary). 

(1) Estoppel — Limitation of the doctrine in respect to a party suing as 

the representative of another — Stamp Act — Act I of 1879, s 39 — Whe- 
ther secondary evidence of a lost document can be admitted on pay- 
ment of penalty — -See Estoppel, 17 473 

( 2 ) See Mortgage (Consolidation), ig M 160 
Evidence Act (1 of 1872). 

(i) Ss 17, 18 — Sale of mxtiah for arrears of revenue — Purchase by Govern- 
ment — Suli^equeni sale by Government — Suit by owner of a share in 
the mittah for cancellation of second sale — Re%e^ne Recovery Act 
(Mtidras\ — Act II of 1864, ss j8, 59-— — The plaintiff was 
the owner of a share in a mittah which was sold on 15th February 
1886 for arrears of revenue and bought by Ciovernment, who, on 16th 
June 1886, sold it to the first defendant, notifying the resale, in the 
form prescribed under Madras Act II of 1864 The first defendant 
subsequently resold portions of the mittah lo defendants 3 and 5 to 8. 

The f>laintifF sued t(^ cancellation of the second sale so far as his 
share was concerned, instituting a suit for this purpose on 31st ]March 
1890^ — Held, (i) that the sale of 16th. June 1886 was not a sale under 
s. 38 of Act II of 1864, although Jhe notification of the sale was in 
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the form prescribed by that Act, but a sale by Government of pro- 
perty that had become its own by reason of the purchase at the 'prior 
sale of 15th February; (2) that even assuming the sale of i6th June 
1886 to have been a sale under % 38 of Act II of 1864, *suit was 
time-barred under s. 59 of that Act, since it should have been brought 
within six months from the date of plaintiff's majority, viz, 29th 
November 1888, as proved by his horoscope, which had been a public 
record from a period ante litem motam, was relied upon by the defen- 
dants in the present suit, and was put in as an * admission ' under the 
Indian Evidence Act, ss. 17 and 18, (3) that the limitation prescribed 
by s. 59 of Madras Act II of 1864 is applicable to sales which arc 
illegal by reason of contravening some express law, as well as to sales 
which are irregular. Raja Goundan v. Raja Goundan, 17 M. 134=4 
M. L. J. 85 . . 

(2) S. 30 — Confessions of co-accused — Corroboration — Material particulars 
--Abetment — Penal Code, s. 109 — Sec Confession, 19 M 482. 

(3) ^ 35 — Hindu law — Sale of a co-parcener's share — C laim of co-parceners 
on proceeds — Remuneration for management — Judgments and private 
documents — Civ Pro Code — Act XTV of 1882, ss 2, 215, 540 — Provi- 
sional decree — Admission made arguendo — See Civ. Pro. Code (Act 
XTV of 1882), 18 M. 73. 

(4) S. 92 — Contract Act — Act IX of i 872 , s. 30 — Contracts to buy and sell 
Government promissory notes — Whether wagering contracts or not — 
Admissibility of oral evidence to contradict the nature of a contract 
in writing — Sec Contract Act (IX of 1872), 17 M. 480 

(5) See Transfer of Property Act (IV of 1882), 18 M. 29 

Execution. 


^AOi^ 


92 


(1) Fraud in conducting a sale in contravention of agreement between 
creditor and debtor — Estoppel of judgment-debtor by previous petition. 

— See Estoppel, 17 M. 304, 

(2) Malabar Latv — Pariiiion of tou*ard — Decree against karnavan on tamad 

debt before partition — Execution after partition,— The karnavan of a 
^Malabar tarwad borrowed money for purposes which rendered the 
debt binding on the tarwad. The creditor obtained a decree against 
the karnavan in 1879. ^n 1882 a partition of the tarwad property took 
place. In 1871 property which had fallen on partition to the present 
plaintiff's share was attached and brought to sale in execution of the* 
decree of 1879. He was not joihed as a parly in the execution pro- 
ceedings. — Held, that the Court-sale did not bind the plaintiff 
Kunhappa Nambiar v Shridevi Kettilamma, 18 M 451 664 

(3) Partition by Collector — Cw Pro. Code, ss 265, 360 — Jurisdiction of 
Court to hear obiections of the divisions ordered by Collector. — Wheie 
a decree for partition of an estate has been transmitted by the Dis- 
trict Court to the Collector for execution under s. 265, Civ. Pro. Code, 
the Court that made the decree is, not deprived of its judicial power to 
hear and decide objections to the division of the estate made by the 

Chinna Seetayya v. Krishnavanamma, 19 M. 435 . . 1009 

(4) Widow ill possession of her late husbands landSale of the laud in 

execution of a personal decree obtained against the widow — Suit by 
the nephew and reversioner of the deceased husband to recover the 
land from (he purchaser, — A Hindu widow sued to recover certain land 
which belonged to her late husband from his brother. The suit was 
compromised by means of a razinamah, one of the terms of which was 
that the widow should remain in possession of and enjoy the property, 
but should not alienate it without the brother's permission. Subsc- 
quently a personal decree was obtained against the widow, and the 
land being sold in execution, was purchased by the defendant in the 
present suit, in which the first plaintiff was the nephew and reversioner 
01 the deceased husband that the suit against the widow being 

•on a. personal claim, only her limited interest in the property was sold 
in execution,^ and that consequently the plaintiff was entitled to the 
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propeity Narana Maiya v. VAsrt.vA Kakamia, 17 M 2oH=4 A 1 LJ. 

62 ■ I 4 J 

(5) Sec Act III of 1873 (Madras Civil Courts), 17 M 309 

(6) See Civ Pro Code (Act XIV of 1882), 17 M 58, 82, 228, 343, 18 M 477, 

144, i 53 » 4 ^> 4 , 482 

(7) See Fraudulent Conveyance, 18 M. 378. 

Execution Sale. 

(1) Insanity of judgment-debtor intervening bcfoic — Civ I’ro Code, ss 45O, 

459 i 460 — Act XXXV of 1858 — See Civ Pro. Code (Acr XIV of 1882), 

19 M 219 

(2) Portion of the property sold belonging to a stranger — Civ Pro Code — 

Act XIV of 1882, ss. 313, 315 and 316 — Rights of a purchaser in an 
execution sale — Sec Civ Pro Code (Acr XIV of 1882), 17 M 228 

(3) See Civ Pro Code (Act XIV ok 1^2), 18 M 439 

Foreign Court. 

See Mortlaoe (Forlclosuhe), ig M. 257 

Foreign Judgment. 

Dcirec "in absentem ” — Subyntssion to jurisdiction. — ^The plaintiff brought a 
suit in the French C'ourt at Karikal against the defendant, a Hritish 
subject, resident in British India The defendant employed a Vakil to 
defend the suit, but on the case coming on for hearing the Vakil stated 
he had no instructions, and an ex-parte decree was passed An applica- 
tion by the defendant to have the decree set aside was held to be time 
baried The plaintiff now brought a suit on the judgment of the 
French Court to recover the amount decreed to him — Held, that the 
suit was not maintainable for the reason that the decree had been passed 
against the defendant in absentem by a foreign Court, to which he had 
not submitted himself. Semblc* Even if the foreign judgment had not 
been entirely invalid as against the defendant, the British Court would 
ha\e had jurisdiction to disallow an item of claim allowed by the 
foreign Court 01. account of prospective damage which was unsupported 
by evidence .Sivaraman Cheiti \ Iburam Saheb, 18 M 327 . 577 

Foreign State. 

See Contract, 17 M 262 
Fraudulent Conveyance 

Collusive decree — Fraud on creditors — Fraudulent purpose larried out — S'uif 
by legal representative of the fraudulent transferor and judgment-debtor 
to ret aside conicyatue and restrain crecution of decree — A, with the 
intention of defeating and defrauding his creditors, made and deluered 
a promissory note to B without consideration, and collusively allowed a 
decree tfi be obtained against him on the promissory note, and conveyed 
to fl a house in i»art satisfaction of the decree and it appeared thal: 
certain of A’s creditors were consequently induced to remit parls of 
their claims A having died, his widow and legal representative under 
Hindu law, now sued B to have the promissory note and the conveyance 
sc'i aside and lo ha\c the rlefcndaiil icstiamcd by injunction f 10111 exccul 
ing the decree — Held, (i) that the plaintiff was not entitled to relief 
in respect of the promissory note and the decree, although she was not 
personally a party to the fraud, inasmuch as she claimed through A by 
whovSc contrivance and collusion the defendant was enabled to obtain 
the deciec, (2) that the plaintiff was not entitled lo ha\e the sale set 
aside inasmuch as there had been at least a partial cariying into effect 
of the illegal purpose m a substantial manner Rangammal v 
Venkatachari, 18 M. 378 612 

Full Bench of Presidency Small Cause Court. 

Sec Act X'V 1882 (Presidency Small Cause Court), 19 M. 96 
Grant 

Of portion of impartible Zamindari — Construction of instrument of grant — 
Absolute grant — Creation of separate estate in favour of grantee av be- 
t 7 cceti him and grantor — Festrulion in instrurnent ronfra^ening Hin<lu 
law of succession — In a suit for the recovery of possession of an'estate, 
it appeared that the estate in question had formerly fqrmed a portion 
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Grant — {Concluded). 

of an impartible zamiadari, but had been granted, in the year 1845, by 
the plaintiff's father to his younger brother, in whose name the estate 
was registered in the Collector's books as a separate estate. The in- 
strument of grant provided (inter cUia) that in case of failure of self- 
begotten male issue in the grantee's line, the immoveable property of the 
grantee, should be put in possession of the grantor's line. On the death 
of the first grantee, the property passed into the possession of his two 
sons, and on the death of the elder son it came into the possession of the 
younger son. On his death without male issue, the estate passed into the 
possession of his widow, defendant in the present suit. The plaintiff 
contended that the grant made to respondent's father-in-law was a 
maintenance grant ; that under its terms the estate reverted to his father 
(now deceased) on the death of respondent's husband, when there was a 
failure of male heirs in his branch ; and that, notwithstanding the grant, 
the members of the two branches did not cease to be coparceners, and 
that consequently the right of survivorship of the plaintiff attached to 
the exclusion of the defendant : — Held, that, on the construction of the 
instrument of grant, the estate became, by virtue of that instrument, 
the separate and absolute property of respondent's branch of the family 
and that the provision in that instrument purporting to create a special 
right of reversion in case of failure of male issue contrav*ened the 
principle laid down in the Tagore case and was inoperative. Sri Raja 
Rau Venkata Kumara Mahipati Surya Rau v. Sri Raja Rau 
Chellayammia Garu, 17 M. 150 .. 103 

Guardian ad-iitetn« 

See Ctv Pro Code (Act XIV of 1882), 17 M. 316 

Guardian and Ward. 

(1) Guardians*s power to acknowledge a debt due by the minor, zvhen not 

barred by limitation at the date of the acknozvlcdgmeni — A guardian 
has authority to acknowledge a debt on the part of the minor, provided 
that the debt is not barred by limitation at the date of the acknowledg- 
ment. SOBHANADRl ApPA RaU V. SrIRAMULU, I7 M. 221 . . I52 

(2) See Contract Act (IX of 1872), 18 M. 415. 

(3) See Costs, 17 M. 257. 

(4) See Limitation Act (XV of 1877), 18 456. 

Hereditary Office. 

(i) Reg VI of 1831 (Madras), s. 3 — Jurisdiction of Revenue Courts — A 
suit for * Maniam * lands attached to the hereditary office of village 
carpenter is barred by the operation of s. 3 of Reg. VI of 1831 
Palamalm Padiyachi V. Shanmuga Ausari, 17 M. 302 (F.B.)=4 
M.L.J. 99 . . 209 

(z) .See Civ Pro. Codf (Act XfV of 1882), 19 M. 62 

(3) See Regulation XXIX of 1802) 18 M. 420. 

Hereditary Trustee. 

See LiMiTAiioN, 19 M. 243, 

High Court. 

( 1 ) Pozoers of, to make rules as to Small Cause Court — 24 and 25 Viet , cap 
104, JT 15 — Civ Pro Code — Act XIV of 1882, s. 652 — Presidency Small 
Cause Courts Act — Act XV of 1882, ss 6, 18, els. (a) and (c), 

33 — In 1885 the High Court made a rule under Presidency Small Cause 
Courts Act, s. 33, whereby it was declared that the granting leave to sue 
a defendant out of the jurisdiction under s. 18, els. (a) and (c) of 
that Act, was a non-judicial or judicial act within the meaning 

of that section and might be done by the Registrar of the C'ourt of 
Small Causes, Madras: — Held, that the rule was ultra vires and void. 
Rajam Chetti v. Seshayya, 18 M. 236 (F.B.)=5 M.L.J. 1*4 ' .. S14 

(2) See Civ. Pro. Code (Act XIV of 1882), 19 M. 414, 

(3) See Crim Pro. Code (Act X or 1882), 19 M. 3, 14. 

(4) See Letters Patent, 19 M. 448. 

Hindu Law. 

I . — Adoption 
2 — Alienation. 
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Hindu Law — (Concluded) 

3 — Custom 

4 — Debts 

5— Gift 

6 iMPAFTlBLt EsTAIES. 

7 — Inheritance 

8. — Joint Family 

9 — Maintenance 

10 — Marriage 

II. — Partition. 

12 — Religious Endowment 

13 — Reversioner 

14 — Stridhanam 

15 — Succession 

16 — Widow 

17 — Will 

1 . — Adoption. 

(1) Adoptive mother under pollution — Subsequent datta honuini — Absence of 
natural father at datta homam — Natural father and adoptive mother, 
members of the same gotram — Saraszuati Brahmans — Estoppel — In a 
suit to recover possession of certain land to which the plaintiff claimed 
title as the adopted son of a deceased Saraswati Brahman, it appeared 
that he had been taken in adoption by the widow of the deceased acting 
on the authority of her late husband, that datta homam was performed 
subsequently, and that the plaintiff had since been recognized as the 
adoptive son of the deceased, and had acted accordingly during a period 
of a twenty-five years. The defendant was in possession under a claim 
of title as a reversionary heir, the widow having died shortly before suit. 

It appeared further (i) that the wfdow was under pollution at the time 
of the plaintiff’s adoption, but the pollution had ceased at the time of the 
data homam , (2) that the natural father was not present at the lime of 
the datta homam, but his wife took part in the ceremony with his con- 
sent Semble neither of the last mentioned circumstances invalidated 
the adoption, but quaere whether the adoption was not invalid for the 
reason that the plaintiff’s adoptive mother was by birth a member 
of the same gotram as his natural father — Held on the evidence, that 
the defendant was estopped from denying the validity of the adoption 
Santapayya v Kangppayya, 18 M. 397=5 MLJ 66 

(2) An only son given in adoption by his ividoived mother — Estoppel — 
Specific Relief Act — Act I of 1877, j 42 — Suit for declaration by a 
remote reversioner — Parties — The [ilaintiff, claiming a remote reversion- 
ary interest in the estates of a deceased Hindu, sued for a declaration of 
the invalidity of an adoption made by the widow It appeared that the 
nearer reversioners (who were in the first instance joined as defendants 
in the suit) refused to call in question the validity of the adoption and 
that the plaintiff himself had concurred in it at the time when it took 
place It appeared further that the alleged adopted son had been given 
in adoption by his widowed mother, and also that he was an only son — 
Held, (i) that the plaintiff .was entitled to bring the suit without proof 
of fraud on the part of the nearer reversioners (2) that the iiearer 
reversioners were rightly impleaded in the suit, (3) that the idaintiff 
was not estopped from impugning the adoption by reason of his con- 
duct at the time when it took place , (4) that the adoption was not 
invalid under Hindu law Semble A Hindu widow can give her son m 
adoption without special authority from her husband Gurulingaswami 
V. RaMalakshmamma, 18 M 83=4 MLJ 237 

(3) Devadasi — Adoption by temple dancing woman — Right of adoptive 

daughter — Civ Pro Code, ss 44 b, 568 — Suit by infant without a next 
friend — Evidence taken on remand — See Civ. Pro Code (Act XIV of 
1882). *19 M. 127 ^ 

(4) Estoppel by conduct — A childless Hindu widow, aged 19, agreed, with 
the plaintiff’s father to adopt the plaintiff, stating that her husband, who 
died at the age of 12, had given her authority to adopt* Subsequently 





Uindu Law — 1. — Adoption — (CoHciuded). 

she adopted the plaintiff and had his upanayaiiam performed in the adop- 
tive family next day, and administered her husband’s property as the 
minor's guardian for about i8 months, when she repudiated the adop- 
tion and refused to maintain the plaintiff. Held, that the adoption being 
invalid on the ground that the widow had not, as a fact, acted under 
authority from her husband, she was not estopped from denying the 
adoption by the fact of her having treated it as effective for the period 
of i8 months. In order that estoppel by conduct may raise an invalid 
adoption to the level of a valid adoption, there must have been a course 
of conduct long continued on the part of the adopting family, and the 
situation of the adoptee in his original family must then become so 
altered that it would be impossible to restore him to it. Parvatibayam- 
MA v. Ramakrishna Rau, i8 M. 145=5 M.L J. 44 

(5) See Civ Pro Code (i^cT XIV of 1882), 18 M. 4^. 

(6) See’ Hindu Law (Inheritance), 17 M. 48, 287; 18 M. 277 
2. — ^Alienation. 

(1) Mortgage of zatnindari lands by zamxndar^s widoio to secure her hus- 
hcund*s debts — Appropriation of the assets of deceased tozcards payment 
of his debts. — In a suit on a mortgage of lands forming part of a zamin- 
dari, it appeared that the zamindar died without issue, being indebted to 
the plaintiff, and that his widow subsequently borrowed money from the 
plaintiff for her own purposes, including litigation successfully prose- 
cuted by her to make good her claim to the estate. The widow being 
pressed for payment executed the mortgage sued on and afterwards paid 
to the plaintiff two sums, being the proceeds of the sale of her husband’s 
jewels and of the execution of a decree in his favour realized after his 
death. These sums were appropriated to the payment of the widow’s 
debt by the mortgagee who, after her death, brought the present suit 
against the deceased zemindar’s mother then come into possession of the 
estate, his undivided half-brothers being joined also as defendants: — 
Held, (i) that the widow was entitled to mortgage the estate for the 
payment of her husband’s debts, and was not bound to discharge them 
out of income; (2) that the two payments by the widow of money 
belonging to the estate of the deceased zamindar should have been 
applied in liquidation of his debt R.\masami Chetti v Manoaikarasu 
Nachiar, 18 M. 1 13 

(2) Mortgage — Pendency of maintenance suit — ‘Lis pendens’ — Transfer of 
Property Act — Act IV of 1882, s 52 — Where a member of a Hindu 
family during the pendency of a suit for maintenance, which resulted in a 
decree charging the plaint house together with other property with the 
maintenance claimed, mortgaged the plaint house to the plaintiff: — Held, 
that he was entitled so to do and that the validity of the mortgage was 
not affected by the doctrine of Us pendens Manika Gramani v. 
Ellappa Chetti, 19 M. 271 

( 3 ) Of part of family property by one brother — Suit by another brother for 
partition of his share of the property alienated — The plaintiff sued for 
partition and delivery to him of his share of a plot of land sold by de- 
fendant No. I his undivided brother to defendant No 3. The land in 
question formed only part of the property of the family of the plaintiff 
and defendant No. i : — Held, that the plaintiff was entitled to maintain the 
suit. Subbamanya Chettyar V. Padmanabha Chettyar, 19 M. 267 . . 

4) See Civ Pro Code (Act XIV of 1882), 17 M. 366, 18 M. 73; 19 M. 211. 

5) See Hindu Law (Inheritance), 18 M. 193. 

^6) See Limitation, 19 N. 243, 

^3. — Custom. 

i) Powers of the head of a caste in respect of caste customs — Jurisdiction 
of the Civil Courts. — In a matter relating to caste customs over which 
the ecclesiastical chief has jurisdiction, and exercises his jurisdiction 
with due care and in conformity to the usage of caste, the Civil^ Courts 
cannot interfere. A guru, as head of a caste, has jurisdiction ‘'to deal 
with all matters relating to the autonomy of caste according to recognis- 
ed caste customs Ganapati Bhatta v Bharati Swami, 17 M. 222=4 
loi 
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Miniiu Law — 3. — Ciutom — (Concluded) 

(2) See Divorce, i 7 M 479 

(3) See Hindu Law (Impartible Estates), 18 M 287 

(4) See Hindu Law (Religious Endowments), 17 M. igg 

— — Debts. 

(1) Liability of son for father's debts — Civ Pro. Code — Act XIV of 1RH2, 
ss 43, 244 — Suit for money — Non-joinder of plaintiff's undivided brothei 
— Suit against sons of a deceased judgment-debtor — Decree for money 
against father to be discharged by instalments — Previous execution 
proceedings — Limitation Act — Act XV of 1877, sch II, arts, 120, 122 — 
Sec Civ Pi4o Code, (Act XIV of 1882), 17 M 122 

(2) See Guardian and Ward, 17 M. 221 

(3) Hindu Law (Alteration), iS M. 113 
5 — Gift. 

Set Hindu Law (Stridhanam), 18 M 252 

6. — Impartible Etlafes. 

(1) Custom of inalienability, evidence of — Dayadi fat tarn. — The holdei o. 

the impartible palayam of Ammayanyakanur Iransfcrred his cstalc to 
his wife by a deed of gift The Transferor had besides a son numci- 
oiis dayadis, and some of the latter now sued for a declaration that 
the gift was not binding on them. The law of succession admittedly 
applicable to tins palayam was the rule of dayadi pattam, according to 
which the person entitled to succeed on the death of a palayagar is the 
senior in age of his dayadis, descended from one of three brothers, 
who originally formed a joint family together and were the founders 

of three lines in the family The person entitled under this rule to 

inherit on the death of the transferor was one of the plaintiffs in the 
suit. It was contended that the palayagar had no proprietary right in 
the estate, but held the office of manager merely, but this contention ivas 
overruled It was further contended that the estate admittedly impai ti- 
ble was by custom inalienable also — Held on the oral and other evidence 
adduced in the case, and with reference to admissions made by the 
transferor and to his conduct, and on its appearing that eight out of 
the nine predecessors of the transferor had left either sons or widows, 
but nevertheless that for three centuries there had been no sale or gift, 
that the custom of inalienability was established, and that the gift in 
question was accordingly invalid as against the plaintiffs Sivvsudrv- 
mania Naicker V Khisnammal, 18 M 287=5 MLJ 168 

(2) Grant of portion of impartible zemindan — Construction of instrument of 
grant — Absolute grant — Creation of separate estate in favour of gianlee 
as between him and grantor — Restriction in instrument contra\cning 
Hindu law of succession — See Grant, 17 M 150 

(3) Limitation — Adz^erse possession — The holder of an impartible zemindan 
died in 1822, leaving two widows and a daughter The widows enteied 
on the estate and having successfully resisted a suit for ejectment 
brought by the rightful heir (the present plaintiff's great-grandfather) 
in 1824, they and the survivor of them retained possession till 1870, when 
the last surviving widow died, and the daughter entered She 01 the 
Court of Wards, on hei behalf, retained possession till her death, in 
1882, when the first defendant came in as the nearest than surviving 
sapinda of the last male holdei The plaintiff, who was the son of the 
elder undivided brothei (deceased) of the first defendant, now sued in 
1891 to recover the zemindan from him — Held, that the suit was 
barred by limitation Koolappa Naik v Koolappa Naik, 17 M 34= 
23 M L J 250 

(4) Mitakshara Law of inheritance — Impartible demtndart — Heritage to an 
impartible zemindan is to be traced according to the ordinary rules of 
the Hindu law of inheritance, unless some further family custom exists, 
beyond the custom of impartibility, although the estate will be in the 
possession of oply one heir at a time. It was contended for the 
appellant that, in tradng the right heir to the proper stock entitled 
to the inheritance, a rule was applicable to an impartible estate, different 
from that applied to a partible one; and that when once ^he heritage to 
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Hindu Law — 6. — Impartible Estates — {Concluded), 

an impartible estate had become obstructed, on the death of each succes- 
sive owner the true successor was the heir of the last owner of the 
originally unobstructed estate, though this did not apply to a partible 
estate. But for such a distinction no authority was cited, nor any prin- 
ciple suggested; and it was not upheld. The parties to this suit, first 
cousins once removed, contested the right to inherit an impartible 
zemindari, which had been acquired by their common ancestor, who had 
left two daughters by two different wives. -The plaintiff was the son 
of the younger daughter, the defendant’s father was the son of 'the 
elder The younger half-sister survived the elder, and in 1863 was 
judicially declared to have inherited alone the impartible zemindari. 

On her death the elder daughter’s son in litigation ending in 1881, made 
t good his title to the impartible zemindari, being the descendant in the 

elder line : — Held, that this son of the elder daughter became, as the 
last male owner, the stock from which descent had now to be traced, 
and that the ancestor was no longer that stock. And held, that the son 
of this last male owner had a title to the zemindari on his father’s 
death in consequence of the full and complete ownership of the latter, 
who had himself become a fresh root of, title. This decision disposed 
of the only question that was argued on this appeal. But the decision 
of the Courts below that the plaintiff could not claim the inheritance 
in virtue of survivorship was also affirmed. The judgment below, on 
this part of the case, was based on this that no family co-parcenary 
had existed to give rise to survivorship, as the sons of daughters could 
not form a family co-parcenary, which could only consist of the des- 
cendants of a paternal ancestor. Muttuvaduganadha Tevar v Peria- 
SAMi Tevar 19 M. 451 (P.C.)==23 1 . A. 128=6 M L J. 149=7 Sar 
P.C.J. 83 . . 1020 

(5) See Civ Pro Code (Aci XIV op 1882), 17 M. 316 

(6) See Hindu Law (Inheritance), 18 M. 277. 

1, — Inheritance. 

(1) According to the Mitakskara, Chap, II, s. 6 — Succession of bhandu — 
Priority of mothers half-brother over sons of father's paternal aunt 
— The statement of bhandus entitled to inherit given in the Mitakshara, 

Ch, II, s. 6, is not an exhaustive one. The maternal uncle of the 
deceased is omitted, but the sons of that uncle are specified. The omis- 
sion to mention a maternal uncle does not signify that he is excluded 
from the first class of bhandus The grounds of the judgment in J2 
M I.A. 448 apply not only to the heirship of a maternal uncle as against 
the claim in default of heirs, but also apply equally to questions between 
nearer and more remote bhandus. A maternal uncle is, accordingly, 
an heir, though not specified in the Mitakshara list, and he also has 
priority over the sons and grandsons of the paternal aunt of the father 
of the deceased, who are more remote than he is. A mother’s brother 
by the half-blood stands on the same footing as her whole brother in 
regard to priority over the more remote bhandus A half-brother may 
be postponed to a whole brother, but there is no ground for his 
postponement to more distant kinsmen. Muthusami Miidaliar \' 
Sunambedu Muthukumaraswami Mudaliar, 19 M. 40S=(P.C.)=23 

I.A. 83=6 M.L.J. 113=7 Sar. P.C.J. 45 ..987 

(2) Bandhu ex-parte paterna — Bhandu ex-parte materna — Limitation — 
Adtrerse possession — Alienation of an infant's property by his mother 
and guardian — Suit filed in 1891 to recover possession of certain land, 
the property of a Hindu, who died an infant, leaving him surviving his 
adoptive mother, who entered into possession and enjoyed the property 
till her death in 1890. It appeared (i) that in 1861 the deceased and 
his adoptive mother had conveyed absolutely certain of the properties • 
to the widow of one of his first cousins on his adoptive father’s side 
for her maintenance and that of her daughter, and that it had been 
assigned by her to A, B and C ; (2) that othef portions of the property 
had been conveyed in 1889 by the same persons, with the concurrence 
of D, as a gift to the daughters of the adoptive sisters of the deceased ; 

11J6 
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(3) that D was the son of a sister of the adoptive mother The plain- 
tiffs were grandsons of the bi other of the deceased’s adoptive father, 
being respectively the sons of his daughters —Held, (1) that the 
plaintiffs, being bandhus e.v-p.arte paterna were preferential heirs to 
D who was a bandhu e.r-parte materna, (2) that the sisters daughters 
had no title whcthei by the law of inheiitaiicc or under the gift asserted 
by them; (3) that the plaintiffs* claim to the lands in the p<isscssions 
of A, B and C was barred by limilation Sunuhammai \ Rang \- 
SAMY Mudauah, 18 M 193=4 MLJ. 275 

(3) Deed contaminq restneftons on tnheritance tnz>alid — A deed which 
attempts to create a new line of inheritance by excluding all heirs 
other than direct male heirs is coiitrar> lo Hindu Law and invalid 
LaKSHM\KKA V BoGt.ARA MANNA, IQ M SOT 

(4) Illatom adoption — Sapralxbandha property — Thcie is no evidence that 
the custom of illuiom adoption exists among the Kondaiaju caste of the 
Vizagapatam district Sapratihandha (liable to obstruction) jiroperty 
vests in the heirs in existence at the time ihe inheritance ojieiis, and 
IS not subject lo variation by the subsequent birth of any co-heir 
NaRASMIIA RaZU V VtFHABHADHA RaZU, IJ M 287 
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(5) Illatom son-iti-laio — Inheritance — Suri^ivorshtp — ^The father since 

deceased of the second defendant took into his family an illatom 
son-in-law, who died, leaving a son. Affter the death of the son, one 
of his two daughters (who were his only children) sued to reco\ er 
a one-fourth share of the property left by the second defendant's 
father — Held, that the plaintiff was entitled to recover, in the absence 
of proof of a custom by which the rights of the plaintiff’s father 
should have passed by siirvivorshiii to the second defendant Mai la 
Reddi V Pai)MAMMa,*i7 M 48 33 


(6) Impartible estate — Adoption by a zemindar in conjunction tuith one of 
his tioo wives — Right lo succeed to adoptive son — The holder of the 
impartible Zemindan of Uthumalai, who married twa wives, subse- 
quently made an adoption in conjunction with his junior wife The 
zemindar died in August 1891, and the adopted son died an infant 
without issue in December of the same year — Held, that the junior 
Wife, having taken part in the adoption, was entitled to the impartible 
estate in preference to her co-wife Annapurni Nachiar v Collec- 
tor OF Tinnevelly, 18 M 277=5 MLJ 121 542 


(7) Obstructed heritage — Sticiession per capital — Succession on extinction 
of a dtznded branch of a family — On the death, without issue, of a 
Hindu who was divided from the rest of Ins family, his pioperty 
passed 111 succession to his widow and mother On the death of the 
latter, the nearest surviving xeversioners wrfe the plaintiff’s husband 
and the first defendant’s father, both since deceased, and their first 
cousin The plaintiff now claimed a une-third share of the property 
ahovemeiitioned as the heiress of her husband who left no issue It 


appeared that the plaintiff’s husband and his co-reversioners were 
divided Held, that the plaintiff was entitled to recover Kemble 
that she would have been entitled to recover even if her husband had 
not been divided from his co-reversioners Saminadh.a Pillai v 


Thangathanni, 19 M 70 


. 754 


(8) IVidow’s rights as hetrezs — Jhemale gotraja sapmda — In a suit on a 
mortgage executed by a Hindu, since deceased* to the plaintiff, il 
appeared that the mortgage premises had been the property of A, 
whose daughter, since deceased, was the mortgagor's wife and had 
executed a will purporting to devise the property to him The suit 
was defended by B, who was the widow of a great-grandson of A’s 
greatigrandfather, and she claimed title to the property against the 
plaintiff under the Ijpw of inheritance ; — Held that B had no title to 
the mortgage premises Balamma v. Pullayya, 18 M 168=5 Af L J 

22 ^66 

(9) See Htnpu Law (Impartible Estates), iq M 451. 
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Hiada Law-^S^-^olal Family. 

judgment — Suit against one member oi undivided 
Hindu lainuy — Defith of defendant before decree — Right of survivorship 
— See Attachment, 17 M. 144. 

(2) Insolvency of managing member of a family^lnsolvent Act — ix and 

12, Vic., cap. 21, r. 7 — Vesting order — Official Assignee's power to 
convey land — The managing member of a Hindu family was adjudicated 
an insolvent and a vesting order was made. The Official Assignee con- 
veyed a house forming part of the family property of the insolvent to 
the plaintiff who now sued for possession. The second defendant, 
who was a leper, was the younger brother of the insolvent, the other 
defendants were the insolvent's sons. The plaintiff did not iirove 
that the debts which led to the adjudication were incurred for the neces- 
sary purposes of the family, and the insolvent's sons did not prove that 
they were incurred for immoral purposes: — Held (i) that the second 
defendant's disease, which was not of a virulent type, did not affect 
his co-parcenary rights; (2) that the Official Assignee could only con- 
vey the shares of those persons upon whom the debts of the insolvent 
were binding, and accordingly that the plaiptiff was entitled to a 
moiety of the house and that the house should be sold and half the 
sale-proceeds paid to him. Rangayya ChkIti v Th nnikachala 
Mudali, 19 M 74 . . 757 

(3) Letters of administration-j-Promissory note given to a firm consist- 
ing of two undivided Hindu brothers — Decease of the brothers — Suit • 
on note by their sons without taking out letters — See T.httfrs ok Ai>- 
MINISIRATION, I7 M. I47. 

(4) See Arbitrators, 19 M. 290. 

(5) See Hindu Lav^ (Maintenance), 17 M. 268. 

(6) See Parties, r8 M 33. 

9. — Maintenance. 

( 1 ) Forfeiture of widozv's right to maintenance by reason of unchastiiy — 

The unchastity of a widow deprives her wholly of her right to mainte- 
nance, and* the fact that there has been an agreement as to maintenance 
makes no difference N\gamma v. Virabhadra, 17 M. 392 .. 272 

(2) Illegitimate son — Maintenance — Under the Mitakshara law an illegiti- 

mate son is entitled to maintenance as long as he lives, in recognition 
of his status as a member of his father's family and by reason of his 
exclusion from inheritance among the regenerate classes. The mainte- 
nance decreed to an illegitimate son may be secured on the family 
property. Ananthaya v. Vishnu, 17 M. 160 .. no 

(3) Suit to recover arrears of maintenance due under a personal decree, 
and to establish a charge for future maintenance on the family pro- 
perty — A Hindu wi^w obtained a personal decree against her father- 
in-law for maintenance. Her late husband's five brothers were made 
parties to the suit, but no personal decree was made against them, nor 
did the widow ask that her maintenance be made charge on the 
family property. On the death of her father-in-law, the family pro- 
perty devolved on his sons and grandsons, who sold certain of th« 
property. There were arrears of maintcnafice due, and the widow insti 
tuted the present suit, in which she asked for a decree establishing 
her right to receive maintenance for her life and for the arrears of 
maintenance on the responsibility of the proxierty: — Held (1) that the 
maintenance not having been declared a charge upon the portion of 
the property which had been alienated, this property was free of any 
charge for her maintenance; (2) that the arrears of maintenance 
constituted a personal debt of the plaintiff's deceased father-in-law, 
and that his sons and grandsons (the defendants) incurred his liability 
on his deceased and were bound to discharge the same out of the 
family property; (3) that the right to maintenance being ^cnforceble 
against the defendants, the right to have made a charge on the 
fpmily property , were enforceable along with it. Bhagirathi v. 

, Anantha Charia, 17 M. 268 . . 185 

(45 Wife's right of maintenance among Sudras — Continued unchastity and 
misconduct. — ^In 1887 a suit was instituted against a Sudra by his wife 
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and .a decree was passed for her niaMUenance The judgment-debtor 
now sued to have that decree set aside, alleging that his wife had since 
committed adultery and given birth to an illegitimate child The wife 
denied the adultery and stated that her husband had become reconciled 
to her and that her child was legitimate It was sound that the plain- 
-’ff's case was established and that the defendant's misconduct had 
been lecent, open and continuous — Held, that the decree in the preMous 
suit should be set aside, and that the defendant was not entitled to a 
bare maintenance — Quact e — Whether apart from the other circum- 
stances in the case, the fact of having given birth to an illegitimate 
child would have constituted a bar to the wife's claim to bare mainte- 
nance Kandasmi Pii.LAi V Mukugvmmal, 10 M 6 

(5) See Civ Pro Com- (Acr XIV of 1882), 18 M 482 

(6) See Hindu Law (PAHinioN), 17 M 362 

(7) See Hindu Law (Widow), iR M 403 

10. — Marriage 

C onlract Act — Act IX of 1872, s 23 — Marriage brokage contract — Public 
policy — Sec Coniraci Act (IX oi- 1872), 17 M 9 

1 1 . — Partition. 

(1) Death of plaintiff siibsequfent to decree — Right of suruwor^hip rested 
in defendant — Vested right of plaintiff's representative not aff cited — 

M, a minor and only son by his next friend, sued his fathei and certain 
alienees of the family property for partition and obtained a decree 
Subsequent to decree and pending appeal, the plaintifT died and M’s 
mother was brought on the recortk as deceased plaintiff’s legal icpicsen- 
tative — Held, that as the representative of a deceased plaintiff can only 
prosecute the cause of action as oiiginally framed, so the defendani 
can raise no other defence against him than he could have raised 
against the deceased plaintiff, and that a decree for partition ojicratcs 
as a severence of the joint ownershij) Subbaraya Mudali \ Manika 
Mudali, 19 M 345 >46 

(2) Maintenance — Airear^ of maintenance — Wrongful withholding . — 

Where, in consequence of a suit for partition of the entire family t>ro- 
perty, a portion of the property is divided, but the remaining portion 
IS declared impaitible, the family remains undivided in respect to the 
latter portion In a suit for arrears of maintenance it is incumbent 
on the plaintiff to prove that there has been a wrongful withholding 
of the maintenance to which he is entitled Mallikarjuna Prasada 
Naiuu v Durga Prasada Naidu, 17 M 362 251 

GO Of family property — .Sui/ by plaintiffs against their father and uncles — 

III a suit for pailition of family property, the plaintiffs were the sons 
of one and nephews of others of the defendants who defended the 
suit* — Held, that the suit was maintainable Subba Ayyar v Ganasa 
Ay YAH, 18 M 179 474 

(4) Prior arbitration and award, effect of — See Arbitrators, 19 M 290 

(5) Property excluded from partition — Limitation — S’utts' Valuation Act — 

Act VTI of 1889, s II — The members of a joint Hindu family made a 
partition of family property in 1877, reserving undivided, however, 
certain land and the capital and assets of their family business which 
remained undci the control and in the iiosscssion of one of them, 7'ic. 
the present first defendant. The plaintiff, who was a member of thi 
family, demanded his share m the undivided property on the 4th oi 
March 1882, and the defendants refused to give effect to his claim 
The plaintiff now 111 1892 sued for his share m the Court of the Dis- 
trict Murisif, valuing his claim at Rs 2,000 — Held, that the property 

in question was co-parcenary property notwithstanding the transaction 
of 1877, and that the plaiiUiff’s suit was not barred by limitation, and 

that the High Court in second appeal was nut at liberty to entertain 

an objection that thg suit was not within the pecuniary limits of the 
District Mutisif's jurisdiction, as it appeared that the appellant had not 

- been prejudiced Muthusami Mudaliar v Nallakulantha 'Muda- 
14 aH^ 78 418 640 


.Oil 1119 



GENERAL INDEX. 


Hindu Law — 11. — Partition — (Coficluded)^ 

(6) Sale of a co-parcener* s share — Claim of co-parceners on proceeds — 
Remuneration for management — Evidence Act — Act I of 1872, s. 35 — 
Judgments and private documents — Civ. Pro. Code — ^Act XIV of 1882, 
ss 2, 215, 540 — Provisional decree — Admission made arguendo — See Civ. 
Pro. Code (Act XIV of 1882), 18 M. 73. 

(7) See Civ. Pro. Code (Act XIV of 1882), 19 M. 21 1. 

(8) See Hindu Law (Alienation), 19 M. 267. 

(9) See Mortgage ((General), 18 M. 500. 

(10) See Stamp Act (I of 1879), 18 M. 233. 

12, — Religious Endowments. 

(1) De facto manager — Debt binding on the institution — Sec Manager, 18 

M. 359. 

(2) Gosami mutt — Cirant by the head of the mutt to his brother for his 
maintenance — Suit by a successor to recover the land — Limitation Act — 
Act XV of 1877, s. lo — Evidence — Yadasts from revenue oflicials — See 
Evidence, 18 M. 266, 

(3) Temple repairs ‘ K at lots * or distinct endoivments — Liability for repairs 
— Proof of custom in absence of endowment-deeds — The ‘ panchayat- 
dars* or managers of a temple, being directed by a Magistrate to 
repair the gateway of a store-house within the temple precincts and 
under their immediate control, spent Rs. 10-8-0 in so doing from the 
funds of a ‘ katlai ’ or endowment of which they were managers. They 
then sued the trustees of two other ‘ katlais * for recovery of the said 
sum on the ground that, by the usage of the temple, the cost of 
repairs was pa>abie from the defendants* income, and asked for a 
declaration that the duty of executing repairs fell upon the defendants* 

‘ katlais * : — Held, that, in the absence of any endowment or trust- 
deed regarding the * katlais ’ the decision must be found in the usage 
of the temple, upon proof of which judgment was given for the plain- 
tiffs, and a declaration added to the effect that the defendants were 
liable for repairs to the temple so far as the surplus funds of their 
‘ katlais * should permit. Vythilinga Pandara Sannadhi v. Soma- 
sundara Mudaliar, 17 M. 199 

(4) See Civ, Pro. Code (Act XIV of 1882), 17 M. 343. 

(5) See Limitation, 19 M. 243. 

13. — Reversioner. 

(1) Suit by reversioner to set aside alienations by widow — Fraudulent con- 
sent given by nearest reversioner. — In a suit brought by the nearest 
reversioner of a Hindu widow who had alienated portions of her hus- 
band’s estate with the consent of the nearest reversioner alive at the 
date of the alienation (since deceased), it was found that the aliena- 
tions were colourable transactions fraudulently got up for the purpose 
of defeating the plaintiff’s claim : — Held, that the consent of the nearest 
reversioner, who must have been aware of the fraud, was of no avail 
to validate the transactions impeached, and that they were therefore 
invalid as against the plaintiff. Kolandaya Sholagan v. Veoamuthu 
Sholagan, 19 M. 337==b M.L.J. 14 

(2) See Court Fees Act (Act VII of 1870), 18 M. 459. 

(3) See Hindu Law (Adoption), 18 M. 53. 

14. — Stridhanam. 

(1) Estate of married daughter in stridhanam property of mother. — ^Under 

the Hindu I^aw in force in Southern India, a married daughter, who 
succeeds to her mother’s immoveable stridhanam property, takes a life 
interest only and after her death it passes to her mother's heir. Ven- 
kataramakrishna Rau V. Bhujanga Rau, 19 M. 107=3^6 M.L.J. 16 . . 

(2) Gift, construction of — Provincial Small Causes Courts Act — Act IX of 
1887, sch 11 , art. 18 — Suit relating to a trust. — Hindu executed in 
favour of his daughter an instrument in the following terms: — have 
“hereby given to you to be enjoyed as stridhanam after my death 2,320 
“ fanams out of 6,000 fanams which remain as kanom on the land T. . . 
“ The proportionate rent on 2,320 fanams is 365 paras. This quantity of 
“ paddy . . .*• shall be etijoyed by you and your sons and grandsons heredi* 
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** tac^ by receiving the same from mv sons After certain, clauses 
restricting the mode of enjoyment and the power of alienation the 
installment proceeded, “in the event of the said kanom being paid, 

** that money shall be received by my sons and shall be invested on some 
“other property, which may be approved of by you and your sons and by 
“ my sons, and from that property you may receive income yearly and 
“ enjoy the same.” In a suit by a grandson of the donee to recover his 
share of the income: — Held, (i) that the suit ' related to a trust ' within 
the meaning of Provincial Small Cause Courts Act, sch. 1 I-, art i8, 

(2) that the instrument was not invabd under Hindu Law and that the 
plaintiff was entitled to a decree. Krishna Ayyan v Vythianatha 
Ayyan, 18 M. 252 525 

(3) InherUance by a granddaughter for a limited estate — Succession by heir 
of Iasi full owner Su^a (Lingajrat) died in 1826 leaving his pro- 
perty to A, B and C, his daughters, who enjoyed it for some time jointly 
In i860 a settlement was made by (i) A, the sole surviving daughter, 

(ii) D, who was the daughter of B, and (111) the present plaintiff, who 
was the only son of C, and also the stepson of D. Under the settle- 
ment two-thirds of the property was given to the present plaintiff and 
the rest was divided between A on the one hand and D and E on the 
other. E was the daughter of D Subsequently D and E acquired A's 
stere under a deed of gift dated 5th June 1863 D died in 1883, E had 
died previously, leaving the present defendant (her husband) and~ a 
daughter F, who died an infant without issue in 1891 The plaintiff 
now sued to recover the property which had passed to the line of B . — 

Held, (l) tl^ the settlement of i860 on its true construction gave to 
D and E a life interest only in the event of their having no descendants, 
but an estate of inheritance otherwise, and that that disposition was 
valid, and accordingly that in the event which happened they took a 
heritable estate ; (2) that under the settlement of i860 and the deed 
of gift of 1863, D and E took as joint tenants with benefit of survivor- 
ship, and not as tenants in common, and accordingly that D became 
sole full owner of the property on the death of E, whose husband thus 
acquired no title as her heir; (3) that F inherited the property, but 
only for a limited estate, and that the plaintiff was entitled to succeed 
as heir to D, the last full owner Vir\sangappa Chftti v 
Rumiappa Chetti, 19 M. 110=6 MLJ 3 782 

(4) Sister-in-law. — A childless Hindu widow, who had been predeceased by 

her parents, died, leaving stridhanam property Her brother’s widow 
claimed to be entitled to inherit that property and sued to enforce har 
claim ‘ — Held, that, whether the marriages of the deceased and her 
mother respectively had taken place in a superior or an inferior form, 
the plaintiff was not entitled to inherit the stndhanam property in ques- 
tion Thayammal V Anna MALI Mudali, 19 M 35 729 

ISwSiicc— sion. 

(1) Inheritance according to the Mitakshara» chap 11 , s. 6, Succession of 
bhandu — Priority of mother’s half-brother over sons of father’s paternal 
aunt-^See Hindu Law (Inheritance), 19 M. 405 

(2) Manu, Chap IX, slokas 122 and 125 — Rule of selection as between an 
elder son by a wife of an inferior class of caste and a junior son by 
a wife equal in caste — Dagger wife — Meaning of the term bhoga strees — 
Custom showing preference m succession for the vons by a senior wtfe 
to those by a junior zoife — Nearness of blood as a ground of preference 
between brothers of the half and full blood, respectn^ely — In case of 
disputed succession to indivisible property between sons who are bom 
of mothers of the same caste but of diffci|[eiit classes therein, the right 
of a junior son bv a first married wifer if she be of higher class, is 
superior to that of an elder son of a wife of lower class Thus, when 
a Sod^ marries a w<gnan of his caste but of an inferior class, as a 
dagger wife, in addition to his wife equal in caste to him, the nsle of 
selecyoit fs in favour of his son by the latter by reason of th* mother ‘ 
belag of a higher class. A valid custom prevails amodhL the' Kgmhla 
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zemindars whereby the son by a senior wife has a prior right of itto- 
cession to a son by a junior wife, although the latter may be the elder 
son, seniority referring to the date of the marriage and not the age 
of the wife. Nearness of blood is no ground of preference under the 
Mitakshara law in case of disputed succession to co-parcenary property 
which is partible, and it is likewise no ground of preference when such 
property is impartible. Wlicn, therefore, family property belongs to a 
co-parcenary family consisting of two brothers of a deceased propositus 
—one of the whole blood and one of the half-blood — in the absence of 
a specification to the contrary, the brother that is entitled to succeed 
to the property is the eldest in years. RAMASAifi Kamaya Naik v. 
SUNUARAUNGASAMI KaMAYA NaIK, I7 M. 422 .. 293 

(3) Of a daughter's daughter to her gra*tdfather*s esteUe . — On the principle 
laid down in 14 M. 149, a daughter’s dau^ter is, in the absence of 
preferential male heirs, entitled to succeed to her grandfather as a 
bhandu. Ramappa Udayan v. Asumugath Udayak, 17 M. 182=4 
M.L.J. 30 ..125 

(4} Whether under the Mitakshara law, nearness of blood is a ground of 
preference as between brothers of the half and full blood respectively 
in case of disputed succession to impartible co-parcenary property — Re- 
presentation of minor heirs as defendants by including a Collector as a 
defendant, as their guardian ad litem — Code of Civil Procedure— Act 
XIV of 1882, ss. 13, 244, 312 — Powers of a Hindu son to question the 
alienation of an impartible estate by his father — Limitation — Suit to 
recover immoveable family property unlawfully alienated during plain- 
tiff> minority — Limitation Act, s. 7, illus. (b), and sched. II, arts. 12, 

44. 45. 120 and 144— See Civ. Pro, Code (act XIV of 1882), 17 M. 

316. 

(5) See Grant, 17 M. 150. 

(6) See Hindu Law (Inheritance), 19 M. 70. 

— 16.— W tdow. 

(1) In possession of her late husband’s land— Sale of the land in execution 
of a personal decree obtained against the widow— Suit by the nephew 
and reversioner of the deceased husband to recover the land from 
the purchaser — See Execution, 17 M, 208. 

(2) Suit for maintenance — Previous demand — Right to arrears, — A Hindu 

widow brought a suit against her husband’s brother to establish her 
right to maintenance, and to recover arrears for six years; she had 
m'lde no demand before suit: — Held, that she was not entitled to a 
decree for the arrears. Seshamma v, Subbarayadu, 18 M. 403 630 

(3) See Hindu Law (adoption), 18 M. 53. 

(4) See Hindu Law (auenation), 18 M. 113. 

(5) See Hindu Law (Inheritance), 18 M. 168. 

(6) See Hindu Law (Maintenance), 17 M. 392. 

17.— WIl. 

(i) Construction of will — Condition — Bequest to daughters — Meaning of the 
words " have issue A testator, after providing that his two daughters 
should, after their marriage, remain in his family taking the income of 
his property without dividing it, and that, if they should disagree, the 
income only should be shared between them, added the following:— 

“If both the said daughters shall have issue, they shall divide the said 
properties “ equally, Thc^e who have no issue shall, as aforesaid, enjoy 
the income “ for their lives, and those who have issue shall etijoy the 
whole property”: — Held, to be the applicable f^inciple, that, where the 
language of a will is clear and consistent, it shall receive its literal 
construction, unless there is something in the will itself to suggest a 
departure from it. Accordingly, the true construction was that the 
birth of issue was the event on which the absolute gift of a hajf share 
to cither daughter was to take effect ; and that chere was no reason for 
' construing the words “ have issue ” to mean ” leave issue." Therefore, 
under the will, one of the daughters, whose only issue died before her, 
took a heritaole share, and that share did not go over, on her degth, ^ 
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hfr ^urviviog sister. Who had children. Gueusaaiy Pillai v. Sivakami 
Ammal. i 8 M 347 (PC)=23 LA II9=S MLJ io6=6 Sar P.CJ 
6io 5gr 

(2) Devise of one kam out of an estate — Selection by the devisee^The 
owTier of land, measuring one kani and three-quarters, died, leaving a 
wifl by which he devised one kani thereof to the plaintiff, who now 
sued to recover one kani selected by him out of the land in question ; — 

Held, that plaintiff had the j;ight to make his selection and was entitled 
to a decree Naeayanasamt Gramani v Pehiathambi Gramant, t 8 
M. 460 62 j 

Infant. 

Minor — Next friend — Solicitor's costs for proceedings undertaken on the 
next friend's instructions — Repudiation of the proceedings l)y the minor 
on attaining majority — See Costs, 17 M. 257 

Injunction. 

(1) Sec Cxv Pro Code (Act XIV of 1882), 18 M 338 

(2) Sec Easement, 18 M 163 

(3) See Tenants-in-common, rg M j8 

Insanity. 

(1) See Civ Pro Code (Act XIV or 1882), 10 M 210 

(2) See Litnatic, 18 M 472 

Inaolven^. 

• (1) Deceased insolvent debtor — After-acquired (property — Whether \t vests 

in his administrator or in the Official Assignee — The Official Assig^iee 
sold a policy of insurance 011 the life of an insoKeul, who, after obtain- 
ing his personal discharge, died The i>iirclia5er having l>oiighl the 
t>olicy mainly for the benefit of the insolvent, paid most of the sum 
realised by him upon it to the Administralor-Gciieral, who was alioiit 
to take out letters of administration to the estate of the insolvent — 

Held, that the Administrator-General was entitled to the proceeds of 
the policy 111 preference to the Official Assignee In re Ackrill, 18 
M 24 ^G 7 

(2) See Civ Pro Codp (Act XIV of 1882), 19 M 6^ 

(3) See Hindu Law (Joint Family), 19 M 74. 

(4) Sec Insolvent Act, 11 and 12, Vic, Cap 21, iH \r iq 

Inaolvancy Order. 

See Civ Pro Code (Act XIV or 1R82), 17 M 377 

Insolvent Act, 11 & 12. Vic., Cap. 21. 

• (i) S 7 — Hindu Law — Insolvency of managing member of a family — Vest- 
ing order — Official Assignee’s power to convey land — See Hindu Law 
(Joint Family), 19 M 74 ^ 

(2) S 7 — U ncertifiLOted insolvent — After-acquired landed properly — Mort- 

gage by insohfent — Rights of Official Assignee — The Official Assignee 
applied under Insolvent Act, s, 36, for the delivery up to him of a 
house and furniture of which the occupants were iii possession nndci 
a mortgage from an insolvent, dated December 1891. It appeared that 
the insolvent had been adjudicated in 1888 and bad received her pei sonal 
discharge in 1890 and had obtained the house in question under a deed 
of gift in April 1891, and had died intestate 111 May 1892, having never 
obtained a discharge under s 59 The mortgagees look their mortgage 
with notice of the insolvency of the mortgagor. The Official Assignee 
did not become aware that the insolvent had acquired the property in 
(piestion till September 1892 when he intervened and claimed the pio- 
perty free from the mortgage: — Held, that the Official Assignee was 
entitled to the moitgaged property free from the mortgage Rowland- 
son V Champion, 17 M 21 14 

(3) 5 * 63 — Ifisolvency of married Tt'Dwioii — Property settled on her for 

separate use ivithout pozver of anticipation — Whether comprised in the 
vesting* order or not — •parried Women's Property Act — Act III of 
1874, 8- — A creditor's right to be satisfied out of the separate property 

of a married woman is, in the case of posti*nuptial debts, restricted to 
the property ap to which there is no restraint on applicartofi. S. 8 of 
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Aet III of 1874 was not intended to give married women the power 
of evading such restraint. In^re NantEl and MaNTKL, 18 M. 19 63 

Instalment Send* 

Sec Civ. Pao. Code (Act XIV or 1882), 17 M. 382. 


Interest# 

(i) Civ. Pro. Code — Act XIV of 1882, ss. 13, 43 — Res judicata — Court of 
jurisdiction competent to try subsequent suit — Suit for interest on a 
bond waiving right already accrued to sfle for principal — Second suit 
for principal and interest subsequently accrued — Limitation Act — Act 
XV of 1877, sch. II, art 116 — Mortgage — Interest post diem in absence 
of covenant — Muhammadan Law — Shares of males and females in sub- 


ject of altumga grant — Hypothecation by gosha women — Rule as to 
proof of bona fiais . — See Burden of Proof, 18 M. 257. 

(2) Mortgage — Limitation Act — Act XV of 1877, sch. IT, art 116. — The 
plaintiff sued in 1893 to recover principal together with interest due 
up to date on a mortgage which provided for the repayment of principal 
and interest in December 1882, but contained no covenant for the pay- 
ment of interest post diem : — Held, that the claim for interest post diem 
was barred by limitation. Thayar Ammal v. Lakshmi Ammal, 18 
M. 331 

(3) * Post diem* — Interest Act — Act XXXII of 1839 — Transfer of Pro- 
perty Act — ^Act IV of 1882, s. 88 — Mortgage. — See Act XXXII of 1839 
(Interest) 18 M. 248. 

(4) See BuVden of Proof, 18 M. 257. 

(5) See Civ. Pro. Code (Act XIV of 1882), 19 M. 419. 

(6) See Contract Act (IX of 1882), 18 M. 126, 175. 


Joinder. 

Of plaintiJBfs — Wrongful act affecting the rights of the several plaintiffs . — 
Where certain persons were alleged to have committed a wrongful act 
by evicting the plaintiffs from certain land in which the first plaintiff 
claimed to be entitled to the melvaram and the other plaintiffs to the 
kudivaram : — Held, that a suit brought by the plaintiffs jointly was not 
bad for mis-joinder. Muthuvijaya Raghunadha Raju Tevar v. 
Chockaungam Chetti, 19 M. 335 


Joint Fort Tensor. 

Sec Contribution, 17 M. 78. 

Judge. 

See Defamation, 17 M. 87. 

Jurisdietkm. 

(1) Civ. Pro. Code, s. 17 — Provincial Small Cause Court's Act — Act IX of 
1887, s. 16. — See Civ. Pro. Code (Act XIV op 1882), 19 M. 477. 

(2) See Act III of 1873 (Madras, Civil Courts), 17 M. 309* 

(3) Sec Act' XV of 1882 (Presidency Small Cause Court). 19 M 304. 

(4) See Act IX of 1887 (Provincial Small Cause Courts), 18 M. 28. 

(5) Sec Civ. Pro. Code (Act XIV of 1882), 19 M. 65. 

(6) See Crim. Pro. Code (Act X of 1882), 17 M. 402. 

(7) See Execution, 19 M. 435. 

(8) Sec Foreign Judgment, 18 M. 327. 

(9) Sec Hereditary Office, 17 M. 302. 

<io) Sec Hindu Law (Custom), 17 M. 222. 

(ii) See Letters Patent, 19 M. 4^. 

Kemnm. 

(1) Sec Act IX of 1887 (PRoviNaAi- Small Cause Courts), 18 M. 395. 

(2) Sec Limitation Act (XV of 1877), 17 M. 395. 


ICetttilredi ■ 

Sec Limitation Act (XV of 1877), 19 M. 


100. 


Land Aeqniettion Act (X of 1870). 

Ss. 3, 24, 25, 29 and 34 — * Material irregularity '--^Misiakc in regard to the 
' principle of cakulation of the value of the land acquired — Code of 
CSvll- Procedure-Act XIV of 1882, s. 622.— -See Civ. Pro. Cow ( Act 


XIV of 188O), 17 M. 37*. 


579 


930 





GENeHaL liMTEX. 


Landlord and Tenant. 

(1) — Easement by cuslom — Water rights — See Easement, i8 M 320 

( 2 ) ^Notxce to qmt^Asscrtion of Muigem (permanent) tenure — Entitle- 

ment to notice — ^The setting up of A Mnlgcni right by a tenant is not a 
disclaimer of title such as disentitles him to notice to quit in determina- 
tion of the tenure Unhamma Devi v. Vaikunta Hlgde, 17 M 2i8='i 
M L J 287 ' 

(^) •^Perpetual lease granted for lousideratioH — Clause providing for for- 
feiture on rent being tn arrears — Whether repayment of the lonstdera- 
tion tJ a condition precedent to the surrender of the lands — Considera- 
tion paid for a lease is exhausted by the grant of the lease, and a 
tenant's forfeiture of the lease cannot, in the absence of a provision to 
that effect, operate so as to convert the original consideration into a 
debt, which must be paid before the forfeiture can be enforced 
Kammaran Nambiar V Chinuan Nambiar, 18 M 32 

(4) Ulavadai Mirasidars — Permanent tenancy — Lease by temple trustee — 
Long possession — Necessity for lease presumed — Civ Pro Code, s 584 — 

, Inference to be drawn from documents, question of law — See Civ Pro 
Code, (Act XIV of 1882), ig M 485 

Lease. 

(1) Sec Contract, 17 M 275. 

(2) See Landlord and Tenant, 18 M 32 

Leasre to sue in forma pauperis. 

" See Crv Pro Code (Act XIV of 1882), 19 M 197 

Legacy. 

See Limitation Act (XV ov 1877), 19 M 425 

Letters of Aclministration. 

(1) Promissory note given to a firm consisting of two undivided Hindu 
brothers — Decease of the brothers — on note by their sons without 
taking out letters — Two brothers, members of an undivided Hindu 
family, who traded as ' T lyavier and Brother,’ became the holders of 
a promissory note given to the firm The elder brother having died, 
his son joined the firm 111 his place, and he and his uncle filed a suit 
against the maker of the note, but before the action was heard the 
uncle died, and his son (a minoi ) was substituted as plaintiff for him, 
suing by the other plaintiff as his next friend The plaintiffs had not 
taken out letters of administration to their respective fathers’ estates — 
Held, (i) that assuming that the younger brother could have sued as 
surviving member of the firm, on his death the necessity for taking 
out letters of administration could not be avoided; (2) that,, if the 
debt was in reality due to the plaintiffs’ family and not to the obligees 
of the bond, they could not sue upon it in their own right of survivor- 
ship without taking out letters of administration, since the promissory 
note did not disclose the nature of the debt, and, moreover, the 
other members of the family should have been joined as plaintiffs 
Chockalinga Pillai V Natesa Ayyar, 17 M 17 

(2) See Succession Act (X of 1865), 19 M 458 

Lett«rs P«.laiit. 

(1) Cl 12 — Jurisdiction of High Court — Immoveable property situated out- 
side — Moveable property situated lotthin the jurisdiction — Leave granted 
by Registrar — ^herc the plaintiffs brought a suit for their share of 
family property consisting of land situated outside the jurisdiction of 
the High Court and for moveables situated within, leave having been 
granted by the Registrar — Held, that the High Court had no juris- 
diction as to the lands, and that the suit must be dismissed as to them * — - 
Held further, that leave to sue had been wrongly granted by the 
Registrar. SeshagiKi Rau v Rama Rau, 19 M 448=6 M L J, 19 . 

(2) Cl \2-^Whether an order under this clause may form the subject of an 
issue for trietl in the^uil — ^The legality of an order granting permission 
to institute a suit under cl 12 of the Letters Patent mav form tlig 
subject of an issue for trial 111 (he suit so instituted. 'WAOamoneV 
Mudaliar V. JanakiraM Mudali^r, 18 M 142=5 M.*'L. J. 34 
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Letters Patent— (CoMc/iiifeci). 

(3) S. IS — ^Appeal — District Municipalities Act (Madras) — Act IV d 1884, 

8S. 53, 59, 60 — Profession tax— trader — Provincial Small Cause Courts 
Act — Act IX of 1887, S9. 25, 27 — Sec Act IV or 1884 (District Muni- 
cipalities, Madras), 17 M. 100. 

(4) S, 15 — Appeal to two Judges — Sanction to^ prosecute granted by one 

Judge. — \Vherc one Judge exercising the revisional jurisdiction of the 
High Court, in reversal of an order of a First-class Magistrate, had 
panted sanction under Crim* Pro. Code, s. 195, for a prosecution under 
Penal Code, s. 182 an appeal was preferred from his judgment under 
Letters Patent, s. 15:— /fWd, that no appeal lay, that section of ’ the 
Letters Patent being inapplicable in cases of criminal jurisdiction. 
Srinivasa Ayvangar v. Queen-Empress, 17 M. 105=1 Weir 786 72 

(5) S. 15 — See Crv. Pro. Code (Act XIV of 1882), 19 M. 422. 

Lfx Fort. 

See Contract, 17 262. 

Lex Loci Contractus. 

See Contract, 17 M. 262. 

Limitation. 

(1) Adverse possession — Alienation of an infant’s property by his mother 
and guardian — Hindu Law — Inheritance — >Bandhu ex-par te paterna — 
Bandhu ex-parte materna. — See Hindu Law (Inheritance), 18 M. 193. 

(2) Adverse Possession — Hindu Law. — See Hindu LA^y (Impartible 


Estate), 17 M. 34. 

(3) Adverse possession — Mortgage by previous otoner out of possession for 
izvelve years — In a suit on a mortgage, dated 19th June 1888, and exe- ' 
cuted by the superintendent of a mosque, the endowments of which 
were comprised in the mortgage, together with defendant No. i, there- 
in described as his disciple, it was admitted that the first mortgagor had 
occupied the position of superintendent up to 1871 and that in that year 
he had executed an instrument authorizing defendant No. 2 to take pos- 
session of the properties on behalf of defendant No. 3 whom, as was 
recited, the executant had taken in adoption and appointed to be his 
successor. In 1874 Ike first mortgagor purported to cancel the instru- 
ment above referred to, but it appeared that he never actually resumed 
the management and that defendant No. 2 resisted various attempts 
then and subsequently made to interfere with his possession, and held 
the properties (together with defendant No. 3) up to the date of the 
suit 'He/d, that defendants Nos. 2 and 3 were in adverse possession 
of the mortgage premises from 1871, and that the mortgage was conse- 
quently invalid whatever the purpose of the debt intended to be secured 
thereby. Subbaramayyar v. Nigamadullah Saheb, 18 M. 342 . . 587 


(4) Adverse possession — Non-payment of melvaram — Claim of kudivaram 
right by prescription. — In a suit to rcco\cr land, of which neither the 
plaintiff nor his predecessor in title had been in possession within a 
period of forty years before the suit, the defendants pleaded that the 
plaintiff had been entitled to receive melvaram only, that the payment 
of melvaram had been discontinued fifteen years before the date of the 
suit, and that they themselves were entitled to the kudivaram right in • 
the land. It was found that the non-payment of melvaram had not 
been accompanied by an assertion of adverse title and that the defen- 
dant’s kudivaram right had not been set up twelve years before the 
suit: — Held that the suit was not barred by limitation. Govinda Pillai 
V. Ramanuja Pillai, 18 M. 171 468 


5) Boundary Marks Act (Madras) — Act XXVIII of 1850, s. 25 — Boundary 
Marks Act (Madras) — ^Act II of 1884, s. 9 — Suit to set aside decision 
of the survey officer — Plea of limitation abandoned — ^Sec Act XXVII 
OF i860 (Boundary Marks), Madras, 19 M. 416. 


(6) Civ. Pro. Code, ss. 53, 245, 647-— Amendment of c^tecuUon petition— 

.'App^Rh — See Civ. Pro. Code (Aqr XlV of 17 M, 

(7) Conbraet — Continuing Breach— Civ* Pro. Code, ss. 588 (aS) 5^*-^ See 
Olv, Bro. Code (Act XIV or 1882), 19 
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l^imilMtion-^iConcluded). / , 

(B) ' Purchase by conditional sale^Vendor remaining in possession as 
tencMts holding ozjfer — Possession not shown to be adverse. — In 1866 the 
plaintiff bought the plaint lands by conditional sale deed repayable in 
ten years from a third party 'who, under the same 'document, became 
his tenant of the said lands. Before the expiration of the ten years 
the vendor died, and his widow sold her right in the lands and gave 
possession to Q, the transferrer of the second defendant. On the ex- 
piration of the ten years the sale to plaintiff became absolute and G 
continued to hold over after the expiry of the lease, but there was no 
evidence to show that G’s possession ever became hostile to plaintiff . — 

Held, that the fact that plaintiff’s title ripend into full ownership on 
the expiration of the ten years provided by the sale deed did not alter 
the character of the tenure of G, that hi& possession never became 
hostile to plaintiff, that G acknowledged the plaintiff's title in his sale 
deed dated 1881 to the second defendant, and that the suit was not 
barred. Anantha Bhatta v. Holeya Deyyu, 19 M. 437 . . 1010 

(9) Religious endowment — Hereditary trustee — Invalid alienation — In a suit 

brought by a hereditary trustee to set aside Certain alienations of the 
trust property, rnade by his predecessors in title and to have it declared 
that he ^ was entitled to the sole management of the trust property it 
appeared that the property was held jointly by plaintiff’s father and by 
the mother of the nrst defendant. On 17th September i£68 first 
defendant’s mother alienated her right to the joint management to the 
first defendant, who however never got possession until 13th Febru- 
ary 1869, on which date plaintiff’s father alienated his right to joint 
management to first defendant, the plaintiff was born in 1875 ■ — Held, 
that the hereditary right of plaijptiff was a personal right accruing on 
the death of his predecessor, ins, his father, and that as limitation 
ran from that date, the suit was not barred. Velu Pandaram v. 
Gnanasambanada Pandara Sannadhi, 19 M 243=6 M L J 39 874 

(10) See Crv Pro. Code (Act XIV of 1882), 18 M. 144; 19 M. 162, 197. 

(11) See Evidence Act (I of 1872), 17 M. 134. 

LlmlteticMi Act (XV of 1877 ). 

(1) S'. 7 — Malabar Law~~Com promise of doubtful claims by adult mem* 

bers of a larwad — Suit by junior members to rescind the compromise 
— In 1878 the senior members of Malabar tarwad, in bona fide com- 
promise of certain doubtful claims, executed an instrument conveying 
away certain land of the tarwad In 1891 certain junior members of 
that tarwad, including several minors, sued to recover possession of 
the land in question Others of the junior members of the tarwad 
had attained majority more than three years before the suit and had 
not impugned the validity of the conveyance ; these persons were 
joined as defendants. None of the plaintiffs had attained majority 
in iByB\—Heid, that the suit was barred by limitation Sembie: that 
a compromise of a doubtfub claim made by the adult members of a 
tarwad bona fide and in the interest of the tarwad 15 binding on the 
minor members. Moidin Kutti v Beevi Kutti Ummah, 18 M. 38 . . 377 

(2) S. 7 — Registration Act^Act III of 1877, j, 77 — Suit by infant to 
enforce registration — Special rule of limitation — ^The Registration Act, 

1877, being a special Act complete in itself, the provisions of Limita- 
tion Act, s. 7, do not apply to suits instituted under s 77 for a decree . 
directing a document tu be registered: — Held, accordingly, that a suit 
by an infant to enforce the registration of a conveyance having been 
instituted more than thirty days after refusal on the part of a regis- 
trar to register it, is barred by limitation. Veeramma v. Abdiah, 18 

M. 99 <F.B.) . . 418 

(3) S 7, illustration (b) and sch. II, ^s. 12, 44, 4^, lao, f44^Limitation 
-^Suit to recover immoveable family property unlawfully alienated 
duriftg plaintiffs^ mi^^ority — Hindu law^succession whether tinder the 
Mitaltthara law, nearness of blood is a ground of preference as be- 
tween brothers of the half and full blood respeenvely Tn case of 
disputed succeeeion to impartible coparcenaiy properly— Representa- 
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tion of minor heirs as defendants by including a Collector as a jiefen^ 
dant, as their g^uardian od ^em — Civ. Pro. Code — Act XIV of i88d, 
ss. iSf 244y 312 — ^Powers of Hindu son to question the alienation of 
an impartible estate by his father — Sec Civ. Pro. Code, (Act XIV of 
i^), 17 M. 316 

(4) Ss. 7, 12, sch. II, art. 177— Civ. Pro, Code — ^Act XIV of 1882, ss. 596, 

599 — Application to admit appeal to Privy Council— ‘Disability to 
reason by the minority — Deduction of timet — ^c Civ. Pro. Code (Act 
XIV of 1832), 18 M. 484. 

(5) 5*. 8— ‘5'o/r of land for arrears of revenue — Revenue Recovery Act 

{Mcuims)t — Act II of 1864, s. 36, cl, 2, and s 89 — Sale irregular by 
reason of not being duly notified — Limitation — Alleged fraud affecting 
sale* — When there are arrears of revenue so as to give jurisdiction to 
the Collector to sell under Madras Act II of 1864, the sale, however 
irregular, is a proceeding under that act, for purposes of limitation, 
and is valid not only as between the Collector and the defaulter, but 
as between the Collector and the purchaser at the sale. The mere 
fact that one of the plaintiffs, in a suit brought to set aside a sale un- 
der Madras Act II of 1864, is a minor is not sufficient to save the limi- 
tation bar wider s. 59 of Madras Act 11 of 1864 when an alleged 
fraud affecting the sale came to the knowledge of the other plaintiffs 
who are majors and arc jointly interested with the minor more than 
six months prior to the institution of the suit, s. 8 of the Limitation 
Act being inapplicable to such cases. Narayanan Nambudri v. 
Damooaran Nambudri, 17 M. 189=4 M.LJ. 79 . . 129 

(6) S. 10— rEvidence — Rjeligious endowment — Gosami mutt — Grant by the 
head of the mutt to his brother for his maintenance — Suit by a suc- 
cessor to recover the land — Yadasts from revenue officials. — See Evi- 
dence, 18 M. 266. 

(7) S. 12 — Delay in obtaining copies for the purpose of appeal — Res judi- 
cata — Champerty — Speculative Purchase — Public policy — Contract Act 
— Act IX of 1872, s. 23. — See Contract Act (IX or 1872), 18 M. 374. 

(8) 5*. 14 — Deduction of time during prosecution of suit zvith due 
diligence — Defect of jurisdiction — Other cause of a like tmture, — Where 
a previous suit by the same plaintiff against the same defendant has 
failed by reason of misjoinder of causes of action and parties, the 
plaintiff in a second suit is not entitled to the extra period of limita- 
tion allowed by s. 14 of the Limitation Act, since the cause of failure 
of the previous suit is not due to ‘ defect of jurisdiction ' in the Court 
which entertained the suit, nor is it a cause ' of a like nature ' thereto. 
Tirtha Sami y. Seshagiri Pai, 17 M. 299 • . . 207 

(9) S, 14 — Exclusion of time of former proceedings. — In 1892 a suit was 

instituted in the Presidency Court of Small Causes against defendants 
not resident within the jurisdiction, the leave of the Registrar of the 
Court having been first obtained. Subsequei;^;ly it was ruled that the 
Registrar was not emxiowered to give such leave, and the suit was 
dismissed. A similar suit was then instituted, the leave of the Court 
having been first obtained: — Held, that the time during which the first 
suit was i:^nding should be deducted in the computation of the period 
of limitation applicable to the second suit. Subbarau Nayudu v. 
Yagana Pantulu, 19 M 90 7C8 

(10) S. 14, sch. II, art. elusion of time of proceeding bona fide in 

Co%srt without jurisdiction-^Siep in aid of execution — Application for 
sanction to an agreement to gtve time to a judgment^ehtorr^^Oo an 
application made in June 1892 lor execution of a decree for the payment 
of a sum of money by instalments passed in 1883 by a Subordinate Court, 
it Jippeared tet the Subordinate Court, after executing it in part, had 
transferred it to the Presidency Court of Small Causes, which lAomded 
to execute it up to 23rd February 1887, and thiS oh a ^further appl^tton 
made on ^ March 1888, It, was discovered/ that the transfer of the decree 
4gas a tmataloe^ as the amount exceeded Rs. 2,000, mtd the ’deotue was 
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^returned to the Subordinate Court on 31I1 July 1888 On j6th Kebruaiy 
1889 an application was made to the Subordinate Couil to sanction an 
agreement to give time for the satisfaction of the judgment-debt tinder 
Civ» Pro Code, s. 257 (A), but sanction was never given, and on 28th 
July 1891 the decree-holder applied to have the decree transferred to 
another Court, and in September applied for execution and realised 
Rs. 250 towards the debt : — Held by Parker, J , that the time during 
which the decree was in the Presidency Court of Small Causes should 
be deducted in the computation of the period of limitation for the present 
application under Limitation Act, s 14, cl 3 — Held by Sh^ephard and 
Best, J J , that whether or not such deduction should be made, the present 
application was barred by limitation for the reason that the application 
on 26th February 1889 was not a step in aid of execution Bakkqw v 
Javerchund Sett, 19 M 

(11) 5 " 20 — Payment of interest as such — A mere credit of interest mode tn 
accounts of defendants. — In a suit brought by a creditor against certain 
persons to whom she had lent money on interest. — Held, that 111 order 
to save the bar of limitation, a mere ciedit of niLercst entered m the 
accounts of the defendants was not a siithcient payment of interest as 
such under s 20, Limitation Act, to save the bar. Koli.ipaka Pallamma 
V. Maddala Tatayya, ig M 340=6 MLJ 177 

(12) 5 ". 20 — Payment of interest on a debt — Authority of a previous guardian 
\-of a debtor remaining in management after the debtors majority — The 

mother and guardian of an infant borrowed money for his expenses and 
executed a bond in 1886 to secure the repayment lii a suit by the 
obligee in 1892 it appeared that the mother had remained in management 
of her son's affairs and had paid interest on Ihc debt, after he had 
attained majority and less than three years before the institution of the 
suit — Held, that the suit was not barred by limitation Kailas a 
PaDIACHI V. PoNNUKANNU ACHI, l8 M. 456 

(13) 20 — Suit for money-— Payment on account of principal the 

period of limitation — Evidence of such payment by writing made after 
period expired, — The obligee of a registered mortgage l>ond, dated 30th 
January 1875, sued in February 1891 to recover from the obligor the 
principal and interest remaining due thereunder In bar of limitation 
the plaintiff relied*on entries of part-payment from time to time in an 
account written by the defendant These part-payments were made at 
such times as to keep alive the obligee’s right of suit up to the date of 
the last of them. The last of these payments was made on a date which 
was less than six years (the period of limitation for the suit) before the 
date of institution of the suit, but it was not entered in the defendant’s 
accounts until after the date when the claim would otherwise have been 
barred by limitation — Held, that the provisions of l.imitation Act, s 20 
were satisfied, and that the suit was not barred by limitation 
Venkatasubbu V Appusundram, 17 M 92 

(14) 5 *. 22 — Joint contractors — Civ Pro Code — Act XIV of 1882, s 32 — A 
party to a contract joined as defendant and subsequently made a 
plaintiff — See Civ Pro Code (Act XIV of 1882), 17 M 12 

(15) S. sch. II, arts 91, 120 — Civ Pro Code — Act XIV of 1882, s 13 — 
Res judicata — Decree in suit of small cause nature — Subsequent suit for 
declaration — Contract Act — Act IX of 1872, s 23 — Consideration in part- 
illegal — Stifling a prosecution — See Civ Pro Code (Act XIV of 1882). 
18 M 189. 

(16) 5 2 Sf seh. II, arts 144 and 149 — Encroachment on public highway — 
Once a highway always a highway — Suit by mumcipahty to remove 
encroachment — Prescriptive right — ^The Municipality of Madras sued to 
recover, as forming part of a highway,- a strip of land adjoining the 
house of the defendant on which a pral had been erected more than 
forty-flv« years before the suit ■ — Held, assuming that the land in ques- 
tion was or^ipnally included in the street, that the defendipit had 
mguir^jd ^ title by adverse possession against the municipahty, q^hich 
was not entitled to call in aid of the provisions of* Limitation Act, 
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sch. II, art. 149. Municipal Commissioners v. Sarangapani Mujdaliar, 
19 M. 154 

(17) S* 25 — Date from which time runs. — registered lease provided that 
the rent should be paid oti 30th Masi, Tharana. The month Masi in 
the year Tharana ended on the 29th day, which corresponded with nth 
March 1885. A suit to recover the rent was filed on 12th March 1892 : — 
Held that the suit was not barred by limitation. Gnanasammanda 
Pandaram V. Palaniyandi Pillai, 17 M. 61 

(18) S'. 2Br^Limitaiion — Limitation in relation to persons in undisturbed 
possession, — ^The law of limitation operates against parties who have been 
guilty of delay and in favour of persons in possession. S. 28 of the 
Limitation Act has no application to persons who are in possession and 
who have had no occasion to sue for recovery of possession. Orr v 
Sundra Pandia, 17 M. 255 

(19) Sch. ii, art. ii — Civ. Pro. Code — Act XIV of 1882, ss. 278, 281 — Dis- 
allowance of claim to property under attachment — Subsequent suit — Sec 
Civ. Pro, Code (Act XIV of 1882), 18 M. 265. 

(20) Sch. II, art. ii — Civ. Pro. Code — Act XIV of 1882, ss. 280 to 283 — 
Mortgage — See Civ. Pro. Code (Act XIV of 1882), 18 M. 316. 

(21) Sch, II, art, 12 — Suit to set aside Court sale — Suit for land sold in 
execution as property of third parties, — ^Thc plaintiffs sued in 1^3 to 
recover possession of land of which their family had been in possession 
till 1884. The land had been sold to the defendant in 1881 in execution 
of a decree against the plaintiffs* cousins, but the sale had not been 
confirmed. A decree was passed as prayed in respect of a moiety of 
the land which represented the plaintiffs* share : — Held^ that the decree 
was right. Queere : Whether the suit would have been barred under the 
one year's rule of limitation if the sale had been confirmed. Narasimha 
Naidu V. Ramasami, 18 M. 478. 

(22) Sch. II, art. 36-— Misfeasance — ^Indian Companies Act — Act VI of 
1882, s. 214 — Application against directors for refund of money im- 
properly distributed — See CJompanies Act (VI of 1882), 19 M. 149. 

(2^) Sch, ll, arts, 36, 49— for compensation' for attachment before 
judgment . — In a suit by A against B, property of B was attached 
before judgment in November i888. The suit was dismissed in 
October 1889, and an appeal by the plaintiff was dismissed in July 1890. 
B now sued A in September 1892 for damages occasioned by the 
attachment before judgment : — Held, that the suit was barred by limita- 
tion. Manavikraman v. Avisilam Koya, 19 M. 80=3 M. L. J. ii 

(24) Sch. II, arts. 59 » 60— — A/onpy de^sited — Banker and customer-^Money 
lent — Deposit — Cause of action — Demand, — A, at the suggestion of B, a 
shopkeeper, deposited with him certain sums of money on the terms 
that the money should be repaid with interest on demand. It appeared 
that B was in the habit of receiving deposits from his customers on 
such terms. A having died, his widow and administratrix sued more 
than three years after the date of the deposit to recover the amount 
deposited, the money having been demanded within three years of the 
date of the suit: — Held, that the suit was governed by Limitation Act, 
sch. II, art. 60 and not by art. 59 and accordingly was not barred by 
limitation. Perundevitavar Ammal v. Nammalvar Chetti, 18 M. 
390=5 M. L. J. 203 

(25) Sch, II, arts. 62, 97 — Suit to recover price paid on a void sale. — In 1885 
the plaintiff obtained from the defendant a sale-deed of a certain land 
and paid part of the purchase money. Subsequently a judgment- 
creditor of the defendant's husband sought to execute his decree 
against the land in question, and eventually, in October 1889, obtained 
a decree in the High Court under which the plaintiff was ejected, 
^e plaintiff now sued in 1892, less than three years from the date of 
the last*mentioned decree, to recover the sum paid by him ""to the 

•defendant as above mentioned that the suit was not barred by 

limitation. Vekkatakarasimbulu v. Peramma, 18 M. 173—5 M.L.J. 
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(26) Sch. II, art 85 — Limitation — Mutual account — To coiistiluLc a miUual 
accbunt there must be transactions on each side creating independent 
obligations on the other, and not merely transactions which create obli- 
gations on the one side, those on the other being merely complete or 
partial discharges of such obligations Thus an account consisting of 
entries of payments made by one party in reduction of his debt to the 
other, and of payments made by the latter on behalf of the former 
party for the same purpose is not a mutual account within the meaning 
of art 85 sch. II of the Limitation Act A shifting balance is a lest 
of mutuality, but its absence is not conclusive proof against mutuality 
Velu Pillai V Ghose Mahomed, 17 M 293=4 MLJ 140 

(27) Sch IT, art no— Rent Recovery Act (Madras) — Act VIII of 1865, 
ss 7, 9, 10 — Suit to recover arrears of rent — Pi oceedings tn Revenue 
Court to enforce acceptance of patta tendered — 7 ime from ivhtch period 
of limitation is computed — In a suit for rent for a period which had 
expired more than three years before the date of the plaint, it appeared 
that proceedings had taken place 111 a Revenue Court under Rent 
Recovery Act (Madras), 1865, to enforce acceptance by the defendant 
of the patta tendered by the landlord These proceedings had termi- 
nated on appeal in favour of the landlord less than three years before 
the institution of his suit — Held, that the period of limitation appli- 
cable to the suit was not computable from the dale of the termination 
of the proceedings under the Rent Recovery Act and that the suit 
was barred by limitation Sfihamulu v Sobhanadri Appa Rau, 19 
M 21 

(28) Sch II, art no — Whether limitation commences from date of decree 
or from the dates lohen the various sums tn arrears were payable — 
Rent Recovery Act (Madras) — Act VIII of 1865, s 10— to recover 
ari^ears of rent due under a decree given under s 10 — In a suit for 
arrears of rent due under a decree given under s 10 of the Rent Re- 
covery Act (Madras Act VIII of 1865) the period of limitation in 
art no, sch II of the Limitation Act, commences from the date when 
the plaintiff was in a position to sue for rent, i e , the date of the decree 
Sobhanadri Appa Rau v Chalamanna, 17 M 225=4 MLJ 5 

(29) Sch II, art 1 16 — Mortgage — Interest post diem — See Interest, 18 M 
331 - 

(30) Sch II, art ri6 — Mortgage — Interest post diem in absence of cove- 
nant — Muhammadan Law — Shares of males and females in subject of 
altumga grant — Hypothecation by gosha women — Rule as to proof of 
bona fides — Civ Pro Code — Act XIV of 1882, ss 13, 43 — Res judicata 
— Court of jurisdiction competent to try subsequent suit — Suit for 
interest on a bond waiving righ^ already accrued to sue for principal — 
Second suit for principal and interest subsequently accrued — See Bur- 
den OF Proof, 18 M. 257. 

(31) Sch II, art 116 — Suit for rent — Registered contract sighted by lessee 
only. — In a suit for rent accrued due more than three years before the 
date of the plaint, it appeared that the contract between the landlord 
and tenant was comprised in a registered document which was signed 

_ only by the latter — Held, that the suit was not barred by limitation 
Ambalavana Pandaram V ViGURAN, 19 M 52=5 MLJ 228 

(32) Sch II, arts 120, 122 — Hindu Law — Liability of son for father’s debts 
— Civ Pro. (^de — Act XIV of 1882, ss. 43, 244 — Suit for money — Non- 
joinder of plaintiff’s undivided brother — Suit against sons of a deceased 
judgment-debtor — Decree for money against father to be discharged 
by instalments — Previous execution proceedings — Sec Civ Pro. Code 
(Act XIV or 1882), 17 M. 122. 

(33) Sch II, art. 123 — Suit for a legacy and share in residue — Time begins 
to run ut the expiration of one year from the death of the testator — 
A suit was brought in May 1894 by a legatee claiming unde^ the will 
of a testator^ wno dM iti December 1B81, against the executors of tl)e 
will. The plmnt did not specihcally ask for payment of the 'legacy 
or for aicertainment of the share in the residue due to (be plaintiff,* but 
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Limitation Act (XV of 1877) — (Continued). t ^ ^ c 

set forth certain alleged acts of misconduct on the part of the defen- 
dants with respect to their dealings with the property, and pray^id the 
Court to call for an account to set aside certain sales of the property 
made by the defendants and for damages. The Court of First instance, 
without going into the merits, held that the suit was really for an 
account, and dismissed it as being barred. On appeal to the High 
Court: — Held, that the plaint should have been amended in order to 
show clearly that the plaintiff really was trying to recover his legacy 
from the defendants personally and that, therefore, the suit fell with- 
in art. 123, sch. II, Limitation Act, and that the same being payable 
one year after the testator’s death on 8th December 1881, the suit was 
in time. Cursetjef. Peston Botti.iwalla v. Dadabhoy EIduljee, 19 
M. 425 . . 1001 

(34) Sch, II, art. 124 — Suit for having the appointment of a karnam declared 

void, — A suit by existing karnams for having the appointment of 
another person as a karnam jointly with themselves declared void does 
not fall within the provision of art. 124 of the Limitation Act. Lakshmi- 
narayanappa V. Venkataratnam, 17 M. 395=3 M.L.J. 237 . . 274 

(35) ^ch. II, art, 132 — Suit for kattubadi — WEether kattuhadi ts rent merely 
or constitutes a charge — Resumption of service grant. — The plaintift 
sued for possession of three villages granted by his predecessor to the 
ancestors of the defendants on the ground that the villages had been 
granted on service tenure and that he was entitled to resume them. He 
prayed in the alternative for a decree for six years * arrears • of 
of kattubadi : — Held, ( 1 ) on the evidence that the plaintiff was not 
entitled to resume the villages; (2) that the plaintiff was entitled to a 
decree for only three years* of kattubadi. Vizianagaram Maharajah 

V. Sitaramarazu, 19 M. 100 . . 775 

(36) Sch. 11 , arts. 137, 138 — Purchase at Court auction — Suit for possession 

of land — Date of cause of action — Construction of enactment, — In a 
suit for possession of land instituted on ist April i^i, it appeared that 
the land in question had been purchased by the plaintiff in a Court 
auction held in execution of a decree on 20th June 1878, and that the 
sale to the plaintiff was confirmed on 31st March 1879, which was the 
date upon which the certificate issued. The plaintiff failed to prove that 
the judgment- debtor was out of possession at or subsequently to the 
date of the sale : — Held, that the suit was governed by Limitation Act, 
sch. II, art. 138 ; that ‘ the date of the sale ’ in that article means the 
date of the actual sale not the date of the confirmation of the sale and 
that accordingly the suit was barred by limitation. Venkatalingam v. 
Veerasmi, 17 M. 89=3 M.L.J. 267 . . 61 

(37) Sch. II, art. 147 — Usufructuary MQrtg(sge — Personal Covenant to pay, 

— Where a usufructuary mortgage contains a personal undertaking to 
pay the amount secured thereby, the limitation applicable to a suit 
brought on the mortgage is governed by art. 147, Limitation Act, XV 
of 1877. Udayana Pillai V. Senthivelu Pillai, 19 M. 411=6 M.L.J. 

210 . . 991 

(38) Art. 149— Forest Act-Act V of 1882 (Madras)— Burden of proof— 
Shifting of burden of proof — See Act V of 1882 (Forest^ Madras), 19 
M. 165. 

(39) Sch. II, art. 169 — See Civ Pro Code (Act XIV of 1882), 19 M. ^14. 

‘(40) Sch. II, art, 178 — Limitation — Applications for probate. — ^The Limita- 
tion Act does not apply to applications for probate, and the applica-, 
tions referred to in art. 178 of sch. II of that Act are applications under 
the Code of Civil Procedure. Gnanamuthxj Upadesi v. Vana 
Koilpillai Nandan, 17 M. 379 .. 263 

(41) Sch. II, art. 179 — Step-in-aid of execution — Defect in application for 
execution. — Where there has been in fact an application for execution 
made by the party entitled to make it, it is to be regarded as » step-in- 
aid of execution within the meaning of the limitation Act. art. 179, 
although by miaake a deceased judgment^debtor is named as the person 
a^nst whom execution is sought. SamIa Pillai v. Chockai^ga 
C^HETTIAR, 17 M. 76=4 M. L. J. 8. 
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(42) Sck II, art 179 — Slep-in-aid of execution — Request for payment of 

money realised in satisfaction of a decree — A request for the payment 
of money realized in satisfaction u£ a decree is sufRcient to keep the 
decree alive, being a step-in-aid of execution Whether a particular act 
is or IS not an application for, or step-in-aid of execution, depends upon 
the nature of the act rather than the time at which it may possibly be 
done. Koormayya v Krishnamma Naidu, 17 M 165=3 MLJ 296 .. 113 

(43) Sch II, art 179, cl.^ (6) — Application for execution of maintenance 
decree — Previous applfcations held to. be barred by limitation — Ci\ Pro 
Code — Act XIV of 1882, s 13 — Res judicata — See Civ Pro Codc (Act 
XIV OF 1882), 18 M. 482 

Liquidator. 

See Companies Act (VI of 1882), 18 M 498 

Lunatic. 

Act XXXIV of 1858 — Enquiry into alleged lunacy — Degree of unsoundness 
of mind — A Hindu, who had acquired considerable assets without any 
ancestral property, lived with one of his wives and his eldest son who 
managed the property A younger son, who lived apart with his mother, 
made an application to the High Court alleging that his father was a 
lunatic and praying that he be declared to be so, and that a committee 
be appointed under Act XXXIV of 1858, and that the eldest son be 
directed to deliver the property to the committee It was found on the 
enquiry held under the above Act, that the alleged lunatic had for many 
years now and then been for short periods in such a state of mind as 
to render it right to detain him at home, and that he now had about 
him that which when aroused by the recollection of past losses or by the 
recurrence of family quarrels might produce mental derangement, but 
that he was of sound mind at the dates of the above application and of 
the enquiry — Held, that the application should be dismissed Per 
curiam ■ The eldest son should give to those who would be co-heirs 
with him to his father a fair opportunity of satisfying themselves that 
his management is open to no question and that nothing is done to then 
detriment Distinction between lunacy with lucid intervals, and a state 
of sound mind, subject to occasional uiisoundncss arising from accidental 
and temporary causes, considered In re Nagvppa Chetii, 18 M 
472 679 

Malabar Law. 

1 — Altfnation 

2 — Custom 

3 — Inheritance 

4 — Karnavan 

5. — Maintenance 

6 — Mortgage 

7 — Partition 

8 — Rfj.igious Endowments 

9 — Succession 

1 j — Alienation . 

Compromise of doubtful claims by adult members of a tarwad — Suit by 
junior members to rescind the compromise — Limitation Act — Act XV 
of 1877, 9 7 — See Limitation Act (XV of 1877), 18 M 38. 

2. — Cub tom . 

See Malabar Law (Rfligious Endowmfnts), 18 M i 

■ ~ ■ 3. — Inheritance. 

Makkatayam rule of inheritance — Tiyans of South Malabar — On the death 
of a Tiyan of South Malabar following the Makkatayam rule of inheri- 
tance, his mother, widow and daughter are entitled to succeed to his 
property (acquired by himself and his father) in preference to his 
father's divided brothers. Imbichi Kandan v Tmbichi Pennu, 19 M i 705 

~ 4. — Kkmavan. 

(i) Civ. Pro. C!ode-^Act ^I V of 1882, s 566 — Remand for trial of ,a new 
issu^^Mapillas — See Civ Pro. Code (Act XTV of 1882), 17 M. 69. 

(a) See Ctv Pro C^r (Act XIV op 18^), 17 M. 214 • 
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Malalnur Lawa-^-^w^Maintmaiictt. 

See Grim. Pro. Code (Act X or i 88 a)» 19 M. 461. 

-S w ^ M ortERgy. 

(1) Right of a jemni, who is a judgmsnUcreditor, to soil the kaptom right 
before the expiry of twelve years^ — jenmi, who has obtained a decree 
for arrears of rent* may sell the kanom before the expiry of twelve 
years, such a sale does not put an end to the kanom, but only transfers 
the kanomdar’s interest to the purchaser at the execution sale. 
Achutan Nayar V. Keshavan, 17 M. 271 

(2) Suit on a Kanom — Registration Act III of 1877, s- i7» cl. (n)^ — Sec 
Registration Act (III of 1877),* 19 M. 288. 

(3) Sec Act I of 1887 (Malabar Law Compensation for Tenants^ Im- 
provements), 18 M, 407, ig M. 384. 

(4) See Civ. Pro. Code (Act XIV of 1882), 19 M. 151. 

(5) See SPEaFic Relief Act (I of 1877). 17 M. 232. 

——— 7 /— Partition, 

(1) Makkatayam Rule of Inheritance^Tiyans — Whether compulsory parti- 

tion can be effected. — The ordinary rule of a Marumakatayam against 
compulsory partition is equally applicable to Tiyans who follow 
Makkatayam, no custom to the contrary having been made out. Raman 
Menon V. Chathunni, 17 M. 184 , . 

(2) Of tarwad — Decree against karnavan on tarwad debt before partition — 
Execution after partition — See Execution, j8 M. 451. 

8. — Religious Endowments, 

(1) Uraiyama or rights of Uralan — Trustees and guardians of a temple tn 
Malaoar — Melkoima, or right of superintendence inherited by a family , — 
Usage of the temple — Effect of compromise — ^The appellants who were 
Uralan, managing as trustees and guardians the affairs of a temple in 
South Malabar, claimed to exclude the respondents from the manage- 
ment jointly with themselves. The respondents representing the Nambidi 
family, the descendants of the former rulers of the locality, were entitled 
to rights, termed Melkoima, of superintendence ox-er the temple. Dis- 
putes having arisen, the predecessors of the parties in 1845, and again 
in 1874 had compromised litigation, and had agreed, with the result that 
they had since then continued to act upon the agreement, that they 
should jointly exercise the powers of management : — Held that the com- 
promise so agreed to was binding upon the appellant ; that the usage, 
which had been followed •iince 1845, was the best exponnent of the 
Melkoima right ; and that the compromise could not be re-opened. 
Nilakandhen Nambudirapad V. Padmanabha Rkvi Varma, 18 M. I 
(P.C.)— 21 I.A. 128=4 M.L.J, 233=6 Sar PCJ 478 
9 ^ — Succession. 

Makkatayam Law — Tiyans of Calicut — Succession — Among ihc Tiyans of 
(Calicut governed by the Makkatayam Law, the widow of the deceased 
owner is a preferential heir to his mother. Kunht Pennu v Chirudai 
19 M. .440 yL 

Malicious Prosecution. 

Prosecution by a Police Copistable — IPhether acting in his official capacity or 
not^Malice, — A Police Constable, who is in effect the prosecutor and not 
acting merely in his official capacity, who does not take reasonable caie 
to inform himself of the truth of the case and who does not honestly 
believe in the charge preferred by him and is actuated by an indirect 
motive in preferring it, is liable in a suit for damage fur maliciou.s 
prosecution Minakshisundritm Piu ai v. Ayvathorai, t8 M, 136 

Manager. 

Powers of de facto — Religious endowments — Debt binding on the institution 
— In a suit on a mortgage, dated April 1880, and comprising lands form- 
ing part of the endowment of a mutt, it appeared that the mortgagor 
had been the rightful manager of the mutt until 1876 when he was out- 
casted and consequently forfeited his office. The present defendant was 
appointed in 1877 to succeed him in the office of Tnanager, but the mort- 
l^gor remained nevertheless in posse.ssion, and a suit by the present 
defendant to eject him wa.s pending at the date of the mortgage. Tlte 
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plaintiff now sought to enforce his rights under the mortngec against 
the defendant and the property, of which the defendant had been placed 
in possession as the result of the suit above referred to : Per Curiam : 
the mortgagor was not disentitled to incur expenses so as to bind the 
rightful manager by the mere fact that the former was not de jure 
manager at the time the expenses were incurred, provided they were 
incurred for the preservation of the trust property of other justiciable 
purposes. On its appearing that the debt was incurred for the conduct 
of ceremonies in which the mortgagor, after his excommunication, was 
disqualified from taking part, and that all the circumstances of the case 
were known to the mortgagee - — Held, that the plaintiff was not entitled 
to recover the amount of the mortgage-debt Kasim Saiba v Suuhindra 
Thirtha Swami. i8 M 359 mai 

Mapillaa. 

See Civ Pro Code (Act XIV of 1882), 17 M. 6g 

Marriage. 

(1) Sec Act XV of 1872 (Christian Marriage), 17 M 391 , 18 M 23a 

(2) Sec Divorce Act (IV of 1869), 17 M 235 

(3) Sec Hindu Law — Marriages, (Iasbs under. 

Marriage Brokage. 

See Contract Act (IX or 1872). 17 M 9- 

Miifeasance. 

• See Companies Act (VI of 1882), 19 M 149. 

Misjoinder. 

See Contract, 17 M 168 

Mortgage. 

I. — General 

2 — By Conditional Salk 
j — Consolidation. 

4 — Equity of Redemption 
5. — Extinction 
6 — Foreclosure. 

7. — Redemption 
t.— S ale 
9 — Simple 
10. — ^Tacking 
II — Usufructuary 

— — 1 4 — General . 

(1) — Civ Pro. Code — Act XIV of 1882, ss 13, 43 judicata — Court of 

jurisdiction competent to try subsequent suit — buit for interest on a 
bond waiving right already accrued to sue for principal — Second suit for 
principal and interest subsequently accrued — Limitation Act — Act X\" 
of 1877, sch II, art. 116 — Interest post diem iil absence of covenant — 
Muhammadan Law — Shares of males and females in subject of altumga 
grant — Hypothecation by go.sha women — Rule as to proof of bona fides 
— See Burden of Proof, 18 M 257. 

(2) Civ. Pro Code — Act XIV of 1882, ss 280 to 283 — Limitation Act — Act 
XV of 1877, sch, II,. art ii-^See Civ Pro Code (Act XIV of 1882), 

18 M 316. 

(3) Execution — Sale in execution of decree of mongagi-d land — Purchase 
of equity of redemption by decree-holder under s 294 of the Code of 
Civil Procedure — Execution of decree in respect of balance — Nature 

• of price paid by purchaser on the purchase of the equity of redemption 
— See Civ Pro Code (Act XIV of 1882), 18 M. 153 

(4) Interest 'post diem ' — Limitation Act — Act XV of 1877 sch. II, ait 1 16 — 

See Interest, 18 M 331 

(5) Limitation — Adverse possession — Mortgage by previous owner out of 
possession for twelve years — See Limitation, t8 M 342 

( 6 ) Mortgage of joint property — Subsequent mortgage of unascertained 
shares — Partition — of purchasers in execution of decreed on the 
two Mortgages — Joint property belonging to an undivided Hindu fhmily 
constituted of hve branches was mortgaged to A in 1876^ and the sh&re 
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of one branch was mortgaged to B in 1880. A partition took plgee in 
1881 when the mortgagors of B had their share allotted to thon. In 
1888 A sued on his mortgage not joining B as a defendant and obtained 
a decree, in execution of which he brought to sale the property com- 
prised in his mortgage and purchased it in September 18^. In 1889 B 
sued on his mortgage not joining A as a defendant and obtained a 
decree, in execution of which he brought his mortgagors' share to 
sale and purchased it and obtained possession in August 1889. A, in 
taking possession of the property purchased by him, was obstructed by 
B, but an order was made in his favour. B now sued for the cancel- 
lation of this order and for an injunction restraining A from taking 
possession of the property from him. The Lower Courts decreed that 
the plaintiff might redeem the land on payment of one-fifth of the 
amount of the defendant's decree. The defendant appealed against 
this decree, the plaintiff taking no objections to it : — Held, on second 
appeal, that the decree was wrong and that a decree as asked for by 
the plaintiff shduld be substituted for it. Ramanadhan Chktti v. 
Alkonda Pillay, 18 M. 500=5 M. L. J. 197 . . 699 

(7) Partial breach of contract by mortgagee — Contract Act — Act IX of 
1872, s. 39— -Rescission — Acquiescence — Suit by mortgagee for interest 
due under the mortgage as regards the part fulfilled — See Contract 
Act (IX OF 1872), 18 M. 126. 

(8) Transfer of Property Act — Act IV of 1882, s. 43 — Subsequently acquir- 

ed interest of mortgagor — Decree against mortgagors unascertained 
shared — Subsequent inheritance by the mortgagors of the share of a 
co-oivner — Property belonging to a Muhammadan wo wan and her four 
children mortgaged by her and one of her sons to secure the repay- 
ment of a loan. — A Muhammadan woman together with her eldest son 
executed a mortgage comprising the whole of an estate in wl|}ch her 
younger children were also entitled to certain shares. The mortgagee 
brought his suit on the mortgage joining as defendants the younger 
children as well as the mortgagors and obtained a decree, whereby 
the mortgage amount was made payable “ on the responsibility of the 
shares" of the co-mortgagors; the suit was otherwise dismissed and 
no personal decree was passed. Subsequently the shares of the co- 
mortgagors were increased by inheritance from one of the other defen- 
dants who died before the decree was executed: — Held, that the increas- 
ed shares of the mortgagors were liable to be sold in execution of the 
decree. Ajijuddin Sahib v. Sheik Budan Sahib, t8 M. 492 . . 69;3 

(9) Transfer of Property Act — Act IV of 1882, s. 88 — Interest ‘ post diem ' 

— Interest Act — Act XXXTI of 1889— See Act XXXI T of r8^ (Inte- 
rest), 18 M. 248. 

Zd — By Conditioiiai Sale. 

See Limitation, 19 M. 437. 

—3.— Consolidation. 

(i) Of prior mortgages — Want of registration — Secondary evidence — Ex- 
tinction decree to redeem prior mortgages. — In a suit to redeem a 
mortgage of 1867 which had been lost and admittedly had not been 
registered, it appeared that it had been executed in consolidation of two 
prior mortgages, dated 1856 and i860, respectively that the 

plaintiff was not entitled to a decree on the footing of the unregistered 
mortgage which could not be proved, but that he was entitled to redeem 
the two previous mortgages if they were found to be genuine and - 
valid. Arumugam Pillai v. Periasami, 19 M. 160 816 

— — 4.— Eoiiity of Radamntion. 

See Civ. Pro. Code (Act XIV of 1882), 18 M. 153. 

^5^ — Extinction. 

(1) See Mortgage (Consolidation), 19 M. 160. 

(2) See Registration Act (III of 1877), 19 M. a^. 

-:%4 — Foroclostiro. 

Effect &f foreclosuti decree passed by a foreign Court — Lis pendens ** — 
-^Transfer of Property Act-^Act IV of 1882, s. 52.— In ifey K, who 





general index. 


Mortgage — 6. — Forclosure — (Coin ludcd) 


resicleti at Singapore, mortgaged certain lands in the Madura district 
to S, who sued and obtained a conditional foreclosure decree on I3fh 
June 1892 in the Supreme Court of Singapore This decree became 
absolute on the jrd October 1892 On 12th August 1892, K hypothe- 
cated the said land to P In a suit brought by S — Held, that the 
decree of a foreign Court cannot directly affect land situated in 
British India, that at the date of the mortgage there was no decree 
purporting to o])eratc upon the land , that the doctrine of lis pendens 
was inapplicable Quoere Whether P would have been lx)und if he 
had had notice of the existence of the conditional deciee at the date of 
his mortgage Palani C^heiti v Sudramanva Chftii, 19 M 257 
7. — Redemption. 

(1) Mortgage sued on not proved — Adint\^ion by defendants of mortgage 
right — The plaintiff sued to redeem a kaiiom of 1859 The kaiiom was 
not proved, but it appeared that the defendants in possession had in 
various documents admitted that they were kanomdars under the plain- 
tiff's predecessor in title. The Subordinate Judge held that the kanom 
to which the admissions related could not have been executed before 
1823 which was less than sixty years from the date of some of the 
admissions and be passed a decree for redemption — Held, that the 
plaintiff having failed to establish the kanom on which the suit was 
based should not have been allowed to fall back upon some other as to 
which the defendants hail made the admissions in question Krishna 
P iLLAi V Kunc.asawmy PiLLAi, i8 M 462=5 M L J 187 

(2) See Civ. Pro Cope (Act XTV of 1882), 19 M 151 

(3) See C ourt Fees Act (VTI of 1870), 19 M jO 

(4) See Mortgagf (CjiNsoiin\TioN), 19 M iCx> 

(5) See Transehr o? Profehiy^Act flV of 1882), 17 \l 96, 19 M 40, 105 

—8- — Sale. 

(1) Extinguishment of encumbrances — Suit by puisne encumbrancer — Decree 
for sale — Contract Act — Act TX of 1872, s 74 — Penal sum — Srr C on- 
iRAci Acn (IX ot 1872), 17 M 62 

(2) See Coni RAC I Act (IX 01- 1872), 17 M 62 

(3) See Transfer ot Property Act (IV 01 1882), 10 M 382 
Mortgage — 9. — Simple 

Remedy of mortgage upon default made — Ait IV of 1882, f 58 — Construc- 
tion of decree — On default inai^ in payment on a simple mortgage, 
a Court, instead of decreeing the iiroper relief, had made a decree 
(which, howc\er, had afterwards become final, and had liceii executed) 
for possession by the mortgagee after a perioil of grace That decree 
would rightly have been for a judicial sale (Transfer of Propci ty 
Act, 1882, s 58) In this suit brought by the mortgagor for an account 
to be rendered by the mortgagee, and for rc-deli\ery of possession, 
alleging that the account would show payment of the debt already 
made out of the rents and profits — Held, that the decree for posses- 
sion did not amount to a decree for the foreclosure or prccluilc rcclemp- 
tioii, the possession of the decree-holder having only been as a mort- 
gagee, and having involved liability to account to the mortgagor Ski 
Raja Papamma Rao v Sri Vira Pratapa IT V Rama- 

chandra Razu, ig M 249 P C =23 I A. 32=6 M L J 53=7 Sar 
P. C J. 10 
10. — Tacking. 

Sub^eguent agreement — Coj’enant to pay an additional ^um — Charge — In 
a suit on a mortgage, dated 1878, it appeared that the premises had 
been mortgaged in 1874, but the mortgagor had been left in possession 
under a lease; and that a suit brought b> the mortgager (on the rent 
reserved by the lease falling into arrears) w^as comiiromiscd in 1877 
on the terms that Ks 3,680 should be paid together with the amount 
securefl by the mortgage of 1874 The mstnimcnt of compromise was 
not registered and the amount was not paid — Held, that the plaintiff's 
mortgage was subject to the mortgage of 1874 only and not to fhe 
arrangement comprised m the compromise Quaere , whether the com- 
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resided at Singapore, mortgaged certain lands in the Madura district 
to S, who sued and obtained a conditional foreclosure decree on 
June 189V in the Supreme Court of Singapore. This decree became 
absolute on the 3rd October 1892. On 12th August 1892, K hypothe- 
cated the said land to P. In a suit brought by S: — Held, that t 1 ^ 
decree of a foreign C'ourt cannot directly affect land situated in 
British India ; that at the date of the mortgage there was no decree 
purporting to operate upon the land ; that the doctrine of lis pendens 
was inapplicable Quaere : Whether P would have been bound if he 
had had notice of the existence of the conditional decree at the date of 
his mortgage. Palani Chetti v. Subram any a Chetti, 19 M, 257 .. 9 ^ 

—7. — Redemption. 

( 1 ) Mortgage sued on not prot’ed — Admission by defendants of mortgage 

right. — The plaintiff sued to redeem a kanom of 1859. The kanom was 
not prov^ed, but it appeared that the defendants in possession had in 
various documents admitted that they were kanomdars under the plain- 
tiff's predecessor in title. The Subordinate Judge held that the l^nom 
to which the admissions related could not have been executed before 
1823 which was less than sixty years from the date of some of the 
admissions and be passed a decree for redemption: — Held, that the 
plaintiff having failed to establish the kanom on which the suit was 
based should not have been allowed to fall back upon some other as to 
which the defendants had made the admissions in question Krishna 
Pri.LAi V. Kungasawmy Pillai. 18 M. 462=5 M. L. J 187 . . 672 

(2) See Civ. Pro. Code (Aci XIV of 1882), 19 M. 151 

(3) See Court Fees Act (VII ot 1870), 19 M 16 

(4) See Mortgage (C.on solid ^T l()N), 19 M 160. 

(5) See Transfer of Propi riy*Aci (IV of 1882), 17 M 96, 19 M 40, 105. 

■ S. — Sale. 

(1) Extinguishment of encumbrances — Suit by tmisne encumbrancer — Decree 
for sale — Contract Act — Act IX of 1872, s. 74 — Penal sum — .Sec C'oN- 
iRACT Act (IX OF 1872), 17 M. 62. 

(2) See CoNTRACi Aci (IX of 1872), 17 M 62. 

(3) See Transfer of Propf.riy Aci (IV of 1882), iq M. 382. 

Mortgage — ^9. — Simple. 

Remedy of mortgage upon default made — Act IV of 1882, s 58 — Construc- 
tion of decree — On default ma<% in payment on a simple mortgage, 
a C'ourt, instead of decreeing tne proper relief, had made a decree 
(which, however, had afterwards become final, and had been executed) 
for^ possession by the mortgagee after a period of grace. That decree 
would rightly have been for a judicial sale (Transfer of Propeity 
Act, 1882, s. 58) In this suit brought by the mortgagor for an account 
to be rendered by the mortgagee, and for re-delivery of possession, 
alleging that the account would show payment of the delit already 
made out of the rents and profits* — Held, that the decree for posses- 
sion did not amount to a decree for the foreclosure or preclude redemp- 
tion, the possession of the decree-holder having only been as a mort- 
gagee, and having involved liability to account to the mortgagor. Sri 
Raja Papamma Rao v. Sri Vira Pratapa H V. Kama- 
CHANDRA Razu, IQ M. 24Q P. C =23 I. A. 32=6 M L J. 53=7 Sar. 

P. C. J. 10 
10. — Tacking. 

Subsequent agreement — Covenant to pay an additional sum — Charge — In 
a suit on a mortgage, dated 1878, it appeared that the premises had 
been mortgaged in 1874, but the mortgagor had been left in possession 
under a lease; and that a suit brought by the mortgagee (on the rent 
reserved by the lease falling into arrears) was compromised in 1877 
on the terms that Ks. 3,680 should be paid together with the amount 
sccurefl by the mortgage of 1874. The instrument of compromise was 
not registered and the* mount was not paid: — Held, that the plaintiff's 
mortgage was subject to the mortgage of 1874 only and not to the 
arrangement comprised in the compromise. Quaere \ whether the co'm- 
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Native Christian. 

See Act XV of 1872 (Christsan Marriage), 17 M 391 

Negotiable Inatnimenta Act (XXVI of 1881 ). 

(1) S 13 — Promissory note — Reference in the note to collateral security, 

effect of — An instrument, signed and bearing a one anna slainj^, was 
in the following terms, viz. “ on deposit of title-deeds named herein 
below for value received "by me I promise to pay three mnnilis aftci 
date Rs 160 to A B , or order," then followed the details, of ihc title- 
deeds — Held, that the insti ument was a negotiable instrumeiil 
Ramachandha V Sesha, 17 M 85 58 

(2) S. 46 — E^ect of an invalid endorsement of a promissory note by payee 
— Note recovered by, but not re-indorsed to the payee — The defendant 
gave pJaintiflF a promissory note payable on demand The plaintiff 
indorsed the note to a third party, a creditor of his, who sued the 
defendant on the note on his refusal to pay The defendant pleaded 
that it had been agreed between the payee and himself that the note 
should not take effect until the payee had performed certain conditions 
which remained unperformed The suit was accordingly dismissed 
The plaintiff thereupon paid the endoisee and took back the note, \\hich 
however, was not re-indorsed, and instituted the present suit against 
the defendant, who pleaded that the iiropcrty in the note was not 
vested in the original plaintiffs so as to enable him to inamtain the 
suit On the deceas^: of the plaintiff before the trial his sons were 
substituted as plaintiffs — Held, that although the property in a promis- 
sory note payable to order on demand passes by endorsement and deli- 
very, the endorsement in this case had been declared invalid in the 
suit referred to and must, therefore, be treated as cancelled, and conse- 
quently the jiroperty m the note was vested in the plaintiff at the date 
of the suit so as to enable him to njaintain it Marimuthu Pii lai 

v Khishnasami Chliti, 17 M 197=4 M L J 60 135 

New Trial. 

See Crim Pro Code (Act X of 1882), ig M 375 

Non-joinder. 

(1) See Civ Pro Code (Act XIV of 1882), 17 M 122 

(2) See Partips, 18 M 33 

Notice. 

See Act I of 1884 (C^ity of Madras, Municipm ), 18 M 503 

Notice to Quit. 

• Assertion of Mulgeni (pei inanent) tenure — Entitlement to notice — See 
Landlord and Tenant, “17 M 218 

Official Assignee 

(1) See Insolvency, 18 M 24 

(2) S 7 — See Insoivencv Act, it and 12 Vie, Cap 2t, 17 M 2t 

Parties. 

(1) Civ Pro Code, ss^43, 244 — Hindu Law — Liability of son for father’s 
debts — Suit for money — Non-joindcr of plaintiff’s undivided brolhei — 

Suit against sons of a deceased judgment-debtor — Decree for money 
against father to be discharged by instalments — Previous execution pro- 
ceedings — T-imitation Act — Act XV of 1877, sch II, arts 120, 122 — See 
Civ Pro Code (Act XIV of 1882), 17 M 122 

(2) Civ Pro Code, ss 278, 283 — Transfer of Property Act — Act IV of 
1882, s 85 — Noii-joinder of puisne mortgagee in a mortgage suit — 
Mortgage decree — Claim in execution to mortgage premises — See Ctv 
Pro Code (Act XIV of 1882), 17 M 17 

(3) Contract — Executory contract involving personal consideration — Assign- 

ment — Contract consisting of distinct contracts with separate parties — 
Mis-jomder of the parties as defendants in one suit — (irant of relief 
that^was not prayed for — Damages — Liquidated rate of damages appli- 
cable to certain specj 4 ied breaches of contract only — See Contract, 17 
M 168 . ■ 

(4) Contract Act — Act IX of 1872, ss 45, 263 — Suit by surviving member 
of a firm alone — Succession Certificate Act — Act VII "of 1889, s 4 — 
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P*rtie« — {Concluded). 

Suit by surviving partner and heir H>f deceased partner — See CoNa:^<ACT 
Act (IX OF 1872), 17 M. 108. 

(5) Hindu law — Succession whether under the Mitaksh?ira law, nearness 
of blood is a ground of preference as between brothers of the half 
and full blood respectively in case of disputed succession to impartible 
coparcenary property — Hepresentation of minor heirs as defendants by 
including a (Collector as a defendant, as their guardian ad litem — Code 
of Civil Procedure — Act XIV of 1^2, ss. 13, 244, 312 — Powers of a 
Hindu son to question the alienation of an impartible estate by his 
father — Limitation — Suit to recover immoveable family property unlaw- 
fully alienated during plaintiff’s minority — Limitation Act, s. 7, illus 
(i>), and sch. II, arts 12, 44, 45, 120 and 144 — See Civ. Pro. Code (Act 
XIV OF 1882), 17 M. 316. 

(6) Letters of administration — Promissory note given to a firm of two 
undivided Hindu brothers — Decease of the brothers — Suit on note by 
their sons without taking out letters — Sec Li:rrERs of Auministraiion, 

17 M. 147. 

(7) Partnership — Suit by one member of an undivided Hindu family — Non- 

joinder of other persons interested tn a family business — In 1887 the 
plaintiff appointed the defendant to serve for three years as manager 
of a business in Moulmein, which was the business of the undivided 
Hindu family to which the plaintiff belonged. In 1893 the plaintiff, 
without joining the other members of his family, sued the defendant 
for damages for breach of the contract of service: — Held, (i) that 
the suit was not maintainable in the absence from the record of the 
other partners in the business; (2) that under the circumstances, the 
name of the plaintiff in the cause-title could not be taken as designating 
his partners also; (3) that by reason of the fact that the amendment 
might deprive the defendants of the defence of limitation and of the 
other circumstances in the case, the plaintiff should not be allowed on 
appeal to amend the plaint by bringing his partners on to the record. 
Alagappa Chetii V. Vkuian Chf.tii, 18 M, 33=4 M.LJ. 283 . 373 

(8) Suit by the Dharmakarta of a temple to recover possession of temple 
property — See Acr XX of 7863 (Religious Endowments), 17 M. 143. 

(9) See Civ. Pro. Code (Act XIV of 1882), 19 M. 157. 

(10) See Hindu Law (AnoinioN), 18 M. 53. 

Partnership. 

(i) Advance made by one partner to another in respect of the latter* s share 
of a partnership debt — IVlietlier a suit for contribution lies. — A and 
B were partners. A decree was passed against them for the payment 
of a certain debt, each partner being liable for the whole sum and being 
bound to indemnify the other against. the payment of more than his 
share. A paid B’s share as well as his own and brought a suit against- 
B for contribution. B contended that that A’s claim, being in respect 
of a partnership transaction, ought to be adjusted when the partner- 
ship account was settled, and that the suit did n(?t lie: — Held, that the 
advance made by A to B by paying his share was not an advance to 
the partnership, but to the other partner in respect of what he had to 
contribute, and that, consequently, A was entitled to contribulion from B 
Subbarayudu V. Adinarayudu, 18 M. 134 . 443 

(^) Payment to a partner in fraud of his co-partners not a valid discharge 
— Constructive notice — The defendants, other than the first defendant 
styling themselves the ‘ agricultural association,’ entered into three 
rental agreements, two of them dated April 23, 1891, and the 3rd 
dated June 21, 1891 with the plaintiffs and the first defendant for the 
cultivation of certain lands belonging to an undivided family of which 
the plaintiffs and first defendant were members and took possession of 
and cultivated the said lands. On the 17th June 1891 an agreement, of 
which the second defendant had notice, was eiUered into between the 
plaintiffs and first defendant to the effect that the first plaintiff should 
. be the managing member of the family and should be entitled to 
receive the rent and give receipts for the same. Subsequently disputes^ 
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Partnership — (Cunclnded) 

arising between plaintifl and first defendant, the oLhe^r defendants made 
payments of rent to first defendant alone — Held, that these payments 
were not a valid discharge as against the claim of the plaintiffs on 
its being proved that second defendant had notice of the agreement of 
17th June and that notice to him must be taken to be notice to his 
partners, the other defendants By an agreement between the defend- 
ants any one partner w^as empowered to take a lease such lease to be 
binding on all the partners as if executed by them The leases were 
not signed by the ijtli defendant (now represented by appellants 19, 

20 and 2 J) who was admittedly a partiiei and took actual part in the 
management of the affairs of the fiim after the leases were executed: 

— Held, that it was intended that the leases should operate as if all 
the members had executed them and that the representatives of 13th 
defendant were bound Chinnaramanuja Ayyangar v Padmanabha 
PiLLAYAN, 19 M 471 1033 

(3) Suit by one member of an undivided Hindu family — Non-joindcr of 
other persons interested in a family business — Sec Parties, 18 M 33 

(4) See Contract Aci (IX of 1872), 17 M 108 

Party-Wall. 

See Tenant s-iN-coM MON, 19 M 38 

Patta. 

• (i) Grant of — Ejt/cit of reversal — Apf^eal to Board of Revenue — The grant 

of a patta by a Collector is conditional on the result of an appeal 
against such grant to the Board of Revenue Tirumalasami Ayyan- 
CAR V Tirumalai Goitndan, 19 M 324 93 1 

(2) Sec Act VIII or 1865 (Rent Recovery, Madras), 17 AI 1, 50, 54, 

140, t8 M 216 

Penal Code (Act XLV of 1860). 

(1) Ss 34, 56, 302 — Murder — Sentence of penal servitude — Where three 

prisoners assaulted the deceased and gave him a beating, in the course 
of which one of the prisoners struck the deceased a blow on the head, 
which resulted in death — Held, that in the absence of proof that the 
prisoners had the common intention to inflict injury likely to cause 
death, they could not be convicted of inuider The punishment of 
penal servitude is only applicable to Europeans and Americans. Qufin- 
Empkess V Duma Baidya, 19 M 483=1 Weir 29 & 298 1042 

(2) S'j 40, 64 — 'I'oivns Nuisames Aci {Madras) — \ALt III of 1889, ss 3, 

II — Imprisonment tn default of payment of <i fine — Where a convic- 
tion has taken place under Towns Nuisances Act (Madras), 1889, s 3, 
a ^lagistratc has jurisdiction to impose a fine and also to pronounce 
a sentence of imprisonment in default of payment of the fine Queen- 
Empress V Rappel, 18 490=1 Weir 31 = 1 W^eir 909 692 

(3) Ss 99, 147, 353 — Abkari Act, ss 31, 36 — See Act I or 1886 (Aukari, 
Madras), 19 M. 349 

(4) S 109 — See Confessions, 19 M 482. 

'(5) Ss 188, 290 — Public nuisance — Cremation — Disobedience to an order 
duly promulgated by a public servant — Criminal Procedure, s 143 — Il- 
legal order — See Chim Pro Code (Act X of 1882), 19 M 4G4. 

(6) S. 193 — See Crim Pro Code (Act X of 1882), 19 M 375. 

(7) S 224 — Escape from lawful custody -^Thc accused, having been legally 

arrested, was subsequently left unguarded and he escaped He was 
then re-arrested, and was tried and convicted under Indian Penal Code, 
s 224* — Held, that the conviction was right. Queen-Empress v 
Muppan, 18 M 401 = 1 W^eir 203 628 

(8) S' 224 — Escape front custody of village officers — Reg XI 0/ 1816, s 5. 

— On a charge under Penal Code, s 226, it appeared that the accused 
had been apprehended on a hue and cry being raised as he was run- 
ning Away after comnyttmg robbery, and that he was handed over to 
the village Magistrate arid was by him placed in the charge o( tali*- 
yanes for detention till the next morning when he was to be taken* 
to the police station, and that he escaped from the custody of the 

•taliyaries- — Hfld, distinguishing (5 M. 22), that the accused was right- 


1141 



GENERAL INDEX. 




l>enal Code (Act XLV of iS60y-(Conclu€tcd). 

ly convicted the offence charged. Quekn-Empress v FaiCIRa, 17 
M. 103=1 'Weir 201 ^ ^ ^ 

(9) S. 224 — Escape from laAvful custody — Salt Act (Madras) — Act IV of 
1889, ss. 46, 47-— See Act IV of 1889 (Salt, Madras), rg M. 310. 

(10) ‘ 9 . 304 — Act done zoiih the knowledge that death zvould he a probable 
result . — Where the prisoner by gripping and squeezing the testicles of 
deceased reduced them to a pulpy condition thereby causing an injury 
which resulted in death due to the shock so inflicted on the nervous 
system : — Held, per Da%>ies, J , that the death was an unforeseen result 
for which prisoner could not be held liable, and that she ought to be 
convicted under s. 323, Penal Code — Held per Subramanta Ayyar and 
Benson, JJ , that death was a probable consequence of the prisoner’s 
act, and that she was guilty under s. 304, Penal Code, of culpable 
homicide not amounting to murder. Queen-Empress v. Kaliyani, 19 

M. 356=1 Weir'313 •• 953 

(11) S. 378, Illus (o) — Theft — Whether a dishonest removal by a zotfe of 
her husband's property left in her custody amounts to theft — There is 
no presumption of law that a wife and husband constitute one person 
in India for the purpose of criminal law If the wife, removing her 
husband’s property from his house, does so with dishonest intention, 
she is guilty of theft Queen-Emprfss v. Butcht, 17 M 401 = 1 Weir 

409 2j8 

(12) .9 448 — Criminal trespass — Intent — Although a trespasser knows that 

his act, if discovered, will be likely to cause annoyance, it does not 
follow that he does the act with that intent. Queen-Emprp.ss v. 
Rayapadavachi, 19 M 240=1 Weir 537 .. 872 

(13) S. 497 — Crim. Pro. Code — Act X of j^2, ss 4, 488 — ’Adultery.’ Sec 
Crim. Pro. Code (Act X of 1882), 17 M 260. 

Plaint. 

See Civ Pro Code (Act XIV of 1882), 18 M. 338. 

Privacy. 

Invasion of — Easement — Suit for injunction — See Easement, 18 M. 163. 

Probate. 

(1) Application for — Limitation Act — Act XV of 1877, sch II, art. 178 — 
Limitation — Sec Limitation Act (XV of 1877), 17 M. 379. 

(2) IVtll — Interest of defendant in testator's estate . — In a suit brought to 
obtain probate a will the defendant, before he can contest the will, 
must show that he has some interest in the testator’s estate The fact 
of being a legatee under the will, or a creditor of the testator, does 
not amount to such an interest. But proof of a former will of the 
testator in which the defendant is interested is a sufficient interest to 
contest the will set up. Rahimtullah Sahib v. Rama Rau, 17 M 

373 . . 259 

Procedure. 

See Act VIII of 1865 (Rent Recovery, Madras), 17 M. 54. 

Promissory Note. 

(1) Contemporaneous collateral agreement consistent with the terms of 
the promissory note — Suit properly brought tinder Ch. XXXIX, Civ. 

Pro Code — See Civ Pro, Code (Act XIV of 1882), 19 M. 368. 

(2) Negotiation — Whether a>i assignment by the payee of all his property 
itu hiding the note amounts to negotiation in the absence of endorse- 
ment — K promis.sory note payable to payee or order cannot be negotiat-^ 
ed by the mere assignment by the payee of all his property including 

the note. Abboy Chetti v. Ramachandra Rau, 17 M. 461 320 

(3) See Act XVIII of 1879 (Legal Practitioners), 17 M. 306. 

(4) .See C ontract, 17 M. 262. 

(5) See Letters of Administration, 17 M. 147. 

(6) See Negotiable Instruments Act (XXVI of 1881), 17 M. 85, 197, 

Public Nuisance. e 

Sefe Crim. Pro. Code (Act X of 1882), 19 M. 464. 

Railwky Companies. 

See Act III of ^865 (Carriers); 17 M. 445. 
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Rateable Distribution. 

See Ciir Pro Code (Act XTV of 1882), 19 M. 72 

Receiver. m 

(1) Appointment of a receiver by a Court under s 5oJ of the Code of Civil 
Procedure — Misappropriation by the receiver — Whether subject to the 
receiver's liability, the creditor or judgment-debtor must bear the loss — 

See Civ Pro Code (Aci XIV of 1882), 17 M 501 

(2) Civ Pro Code, s 206 — Decree in accordance with judgment — Dura- 
tion of receivership — Discretion of Court — See Civ Pro Code (Act 
XIV OF 1882), ig M 120 

(3) Sec Civ Pro Code (Aci XIV of 1882), 18 M 23. 

Re-entry. 

See Building CroNTHACT, 19 M 178 

Registration. 

(1) See CoNiHACTj 17 M 275 

(2) See Sale, 17 M 146 

Registration Act (111 of 1877) 

(1) S 17 — Registration — Tiaiisfer of Property Act — Act IV of 1882, ss 4, 

107 — Contract — Undue influence — Acquiescence by conduct — Lease 
for one year at a rental of more than Rs 100 — See C'ontraci, 17 M 

275 

(2) S 17, (I (u) — Suit on Kanont — Although under the Registration Act 
III of 1877, s 17, cl (n), a receipt given by a mortgagee purporating 
to extinguish the mortgage debt does require registration — Held, that 
the language of the receipt in the present case did not i\idicale any 
intention to extinguish or limit the moitgagor’s interest and that 
therefore registialion was unnecessary Uppalakandi Kunhi Kui rt 
Ali Haji V Kunn\m ]Miihal Koitafarath Abdul Rahaman, ig 

M 288 906 

(3) I 7 > *8 — 1 ran^fer of Property Act — Ait IV of 1882, .r.i- 8, 54 — 

Assignment of debits secured on land — Unregistered inshuinent of 
a^^ignnient — In 1879 the defendants executed a hypothecation deed, 
which was icgisteied lo secure the repayment with interest of a loan of 
Rs 87 In 1884 the obligee transferred his lights to the plaiiiLift 111 con- 
sideration ot Rs 70 under an instrument which was nut legislered At 
the dale of the liaiisfer the debt amounted with interest to Rs 137 
The plainiiA now sued to rccovei Rs 129 being the principal and 
interest due on the hypothecation bond at the dale of suit — Held, that 
the plaintiff was not precluded fiom jiroving the instrument of transfer 
and establishing his rights thereunder lo a personal decree and lo a 
charge on the land by reason of its not having been registered Suh- 
hamaniam V Perumai Reddi, 18 M 454=5 M L J 92. .. 666 

(4) Sj 21, 48, 49, 51 — Hefcitiz’e description of property — Deed aff citing 

land registered in book No 4 — Purchaser for value — In a suit for land, 
forming part of the self-acquircd properly of a deceased Hindu, it 
appeared that in 1885 his widow and his cousin had (on the death with- 
out issue of his son) entered into an agreement whei eby the latter 
relinquished in the widow's favour for consideration all his rights in 
the self-acquired property left by her husband The agreement was 
registered in book No 4 under the Registration Act, 1877, and it con- 
tained no such description of the property as to satisfy the requirements 
of s 21 The plaintiff since purchased the land now in question from 
the cousin , the defendants Nos i and 2 having purchased it and obtained 
possession from the widow — Held that the plaintiff was entitled to 
recover Narasamma v Subbarayudu, 18 M 364 603 

(5) 49 — damages for breath of contract to execute a lease — 
Production tn evidence of an unregistered kabultaf to prove contract — 
Defendant entered into an agreement with the plaintiff to lease a cer- 
taia^^roperty to him The plaintiff delivered the kabuliat to the defend- 
ant and was put into^possession of the property The defendant did 
not execute the cowle and did not register the kabuliat, and subsequently 
improperly deprived the plaintiff of his possession Plaintiff brought 
a suit for damages for breach of contract: — Held, on \ question as tQ 

1^48 
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R^gUtxmlicMa Apt (111 of 1S77) — {Concluded) 

wficther the kahuliat was admissible in evidence having regard to s. 49 
of Act III of ^77, since it had not been registered, that, since the 
plaindlf’s action Nvas not founded on an alleged title under a lease 
granted by the defendant, but was an action for damages for breach 
of a contract to execute the lease, the kabuliat was admissible in evi- 
dence to prove the contract. Rajah of Venkatagiri v. Narayana 
• Keddi, 17 M. 450 (F. B.)=4 M.LJ. 198 361 

(6) 77 — Compulsory registration — Execution of document admitted — 
Cancellation pleaded , — On 26th January 1892, the defendant executed a 
conveyance of certain land to the plaintiff. On 26th May 1892 the plain- 
tiff presented the conveyance for registration, but registration was 
refused. The plaintiff now sued for a decree directing that the convey- 
ance be registered under Registration Act, 1877, s. 77. The defendant 
pleaded that the conveyance had been cancelled: — Held, (without deter- 
mining the question of cancellation) that the plaintiff was entitled 
to the decree prayed for Balambal Ammal v. Arunchala Chetti, 18 

M. 255 . . ^27 

(7) S. 77 — Limitation Act — Act XV of 1877, s. 7 — Suit by infant to enforce 
registration — Special rule of limitation — See Limit at ion Act (XV ok 

1877), 18 M 99 

Regulmtion XXV of 1S02. 

5 '. 8 — Suit for declaration — Madras Act I of 1876, ss 2, 6. — An alienee of a 
portion of a zamindari is entitled to separate registration and assessment 
under Madras Act I of 1876 A Court has power to order separate re- 
gistration and assessment under s. 6, although all the parties concerned 
do not concur in applying within the meaning of s. 2 Kamalammal 
v. Raju Naicker, 19 M. 308=6 M.LJ. 179 .. 920 

Regulation XXIX of 1802. 

JS*. 7 — Zamindari karnam — Order of succession to hereditary office. — A 
woman, who had been appointed to succeed her husband, the holder of 
the hereditary office of karnam in a zamindari, died leaving the defend- 
ant, her daughter’s son, and the plaintiff, the son of her late husband’s 
paternal uncle : — Held, that the defendant was entitled to succeed in pre- 
ference to the plaintiff. Seetaramayya v. Venkatarazu, 18 M. 420 . . 642 

Regulation V of 1804. 

(1) See Civ. Pro Code (Act XIV of 1882), 17 M. 316. 

(2) S. 17 — Powers of Agents to Court of Wards — Contract Act, s 25, cl. 3 — 
Promise to pay a time-barred debt — Sec Contract Act (IX of 1872), 19 
M. 255. 

Regulation XI of 1816. 

See Penal Code (Act XLV of i860), 17 M. J03 

Regulation VI 1 of 1817. 

See Act XX of 1863 (Religious Endowments), 17 M. 212. 

RegnUlion VI of 1831 (Madras). 

S. 3 — See Hereditary OmcE, 17 M. 302. 

Religious Endowment. 

(1) Hereditary trustee — Invalid alienation — Limitation — Sec Limitation, 19 

M. 243 . 

(2) Powers of a Christian congregation to elect under zuhich Bishopric the 
endozvment should be placed in spiritual matters — Effect of d concordat 
placing the endowmepit zoithin the territorial jurisdiction of a certain 
Bishop — Suit for partition of the endozjoment. — In the year 1806, a fund^ 
was started by a caste of Roman Catholic boatmen in Rayapuram for the 
purpose of supplying the religious wants of the caste, and in 1829 the 
Church of St. Peter at Rayapuram was erected. The fund was under 
the control of the Government Marine Board which, in 1830, in conse- 
quence of disputes between the headman of the caste, suspended all pay- 
ments. In 1853, a member of the ca.ste, claifning to be sole ^irviving 
headman, brought a suit against (^vernment or a declaration that he 
was sole surviving headman, and as such entitled to the sole management \ 
gf the funds then in the hands of Government, which funds the Govern- 
ment paid into Court to the credit of the said suit. By the decree in tjie 
suit it was declared that the fund, in question, belonged to the whole 
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Religious Endownient-^(Cofft/iic/rrO 

body of Roman Catholic boatmen in Rayapuram, Ll^ it mlisl be devoted 
to the religious observances of the body, and that i^rested with that body 
to determine whether in spiritual matters the Church should continue 
under the Vicar Apostolic or the Goanese IJishop of Mylapore In 1886 
A concordat was executed between the Pope of Rome and the King 
of Portugal, the effect of which was to place St Peter’s Church within 
the territorial jurisdiction of the Vicar Apostolic PlainLifts, who were 
members of the Goanese parly, complained that, having regard to ihe 
effect of the concordat of i88b, it would be impossible for their party — 
even if in a majority — to elect a priest of their own party, and prayed 
for a division of the fund — Held, that c\en if this were so, this fact 
would not justify the Court in taking away from St Peter’s Church i)art 
of its endowment Chinnasami Mudali v ADvocAiii.-GtNLHAn, 17 M 
40G 281 

(3) Specific performance of agreement for partition — Alienation of the 
management of a public charity — illegal — Effect of partial illegality — Civ 
Pro Code, s 28 — See Civ Pro. Codl (Act XIV of 18H2), 19 M 211 

(4) See Act XX of i86j Rliigious Endowmi nfs, C \ses under 

(5) See Hindu Law, Rfligious Endow men is. Cases under 

(6) See Muhammadan Law — W^akf, 18 M 201 

Remand. 

See Civ. Pro Code (Aci XIV of 1882), 17 M 69, 18 M 94, 421 , 19 M 157, 

,422, 479 

Res -judicata. 

(1) Decree, construction of — \pplication for execution by defendant — 
Previous order as apt)licd for by defendant — Present objection by plain- 
tiff to continued execution on behalf ol defendant — See Decrfe, 19 

M 54 

(2) Limitation Act — Act XV of 1877, s 12 — Delay in obtaining copies for 
the purpose of appeal — C hamperty — Speculative iiurchase — Public policy 
— Contract Act — Act IX of 1872, s 23 — See Contract Act (IX or 
1872), 18 M 374 

(3) See Burden of Prixjf, 18 M 257 

(4) See Civ Pro Code (Act XIV 01* 1882), 17 M loC, 384, 214, 18 M 13, 

189, 482, 164, 257, 466, 19 M 197 

(5) See Transfer of Propihiiv Act (IV of 1882), 17 M 96 

Resumption 

Sec LiMiiAiioN Acr (XV 01 1877), 19 M 100 

See Civ Pro Code (Act XIV of 1882), 18 480 

Revision 

(1) See Civ Pro Code {\ci XIV of 1882), 17 M 298 

(2) See Crim Pro Codf (Act X of 1882), 18 M 51 

Right of Survivorship. 

See Attachment, 17 M 144 

RipaHan Owners. 

Effect of an embanknient ereitcd by a superior riparian oicncr on Ihe lulfi- 
vatioH of Lands loisjer down the stream — Cause of action — The defend- 
ants, being owners of land on the banks of a jungle stream, raised 
embankments which prevented their lands from being flooded, but 
caused the stream to o\erflow the land of the plaintiff situated lower 
down the stream. In an action by the plaintiff against the defendants 
for damages, it appeared that it was not reasonably practicable for 
the defendants to defend their lands from inundation by any means 
other than those adopted which would not have caused damage to the 
plaintiff — Held, that no actionable wrong had been committed by the 
defendants and that the suit was conseciuciitly not maintainable 
Gopal Reddi V Chfnna Reddi, 18 M 158=4 MLJ 244 460 

Roman Catholic Church. * 

I Dharmakartas or Headmen of a — Legal powers thereof — The appointment 
of a committee of headmen or dharmakartas in a, Roman Catholic 
Church by the Bishop to assist the Vicar in the scciuar affairs of the 
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Roman Catholic Shurch — {Concluded), 

church gives the members of such committee no right to clofec the 
church or oust ^e Vicar, and still less to appoint a priest not under 
the discipline anoVobedience to the Church of Rome. Marian Pitxai 
V. Bishop of Mylapore, 17 M. 447 309 

Rule against perpetuities. 

Sec Muhammadan Law (Wakf), 18 M. 201. 

Sale. 

(1) Of immoveable property — Tramfer of Property Act — Act IV of 1882, 
s 54 — Effect of registration of sale-deed — Registration of a sale-deed 
constitutes a sufficient delivery of the deed to pass the interest in land 
contained therein. Ponnayya Goundan v. Muttu Goundan, 17 M. 

i 146 100 

(2) See Civ. Pro Code (Act XIV of 1882), ig M. 315 

Sanction to prosecute. 

(1) See Crim Pro Code (Act XIV of 1882), 18 M. 487. 

(2) See Letters Patent, 17 M 105. 

Secretary of State in Council. 

See Cosis, 17 M. 162. 

Shipment. 

See Contract Act (IX of 1872), 18 M. 63. 

Sivaganga Sanad of 1803 . 

See Civ Pro C'ode (Aci XIV of 1882), 17 M. 384 

Small Cause Suit* 

(1) See Civ. Pro Code (Aci XIV of 1882), 18 M i8g 

(2) See High Court, 18 M 236. 

Solicitor. 

See Costs, 17 M 257, ie)2 

Specific Performance. 

(1) Suit for, of agreement for partition — Alienation of the managetiiem 01 
a public charity — Illegal — Effect of partial illegalit> — ( iv. Pro. Code, 
s. 28. — See C^iv. Pro. Code (Act XIV of 1882), ig 2ti 

(2) See CoNiRACT Act (IX of 1872), 18 M 415. 

Specific Relief Act (1 of 1877 ). 

(1) .S' 27 — Trusts Act — Act II of 1882, .y 91 — Purchaser icith noitiC,of 

prior contract t» sell — In a suit for land it appeared that the plaintiff 
had obtained a registered sale-deed comiirising the properly in ques- 
tion from defendants Nos i and 2 who had already (to the plaintiff's 
knowledge) contracted to sell it to another, and that the plaintiff had 
paid no consideration for the sale-deed, which in fact represented a 
collusive transaction entered into to defeat the prior contract; — Held, 
that the plaintiff was not entitled to recover Namasivayam Pieei v. 
Nellayappa Pillai, 18 M. 43 . . 380 

(2) S. 28 — Contract Act — Act IX of 1872, s. ii — Contract relating to the 
property of an infant — Decree for specific performance — Insufficient 
payment of Court fees, procedure to be adopted on. — Sec Court Fees, 

18 M. 415 

(3) 42 — Consequential relief — Suit by a member of a tarxoad for a 
decree declaratory of the invalidity of a kanom granted to other mem^ 
bers by the karnavan of the tarioad, — Where a kanom of tarwad pro- 
perty IS granted by the karnavan to members of the tarwad and the 
property in question remains in the possession of the karnavan on 
behalf of the tarwad, all that is necessary for a junior member to do 
in order to prevent the possession becoming adverse to the tarwad is 
to obtain a declaration that the kanom which is relied on as the cause 
of adverse possession is invalid But* if the kanom is granted to a 
stranger to the family, who is in possession, possession must then be 
sought for as relief consequent on the declaration. An attornment of 
tenants to the kanomdars does not operate as a transfer of possession 
from the tarwad to the kanomdars. Padammah v. Themana A^imah, 

.17 M. 232 , . , 160 

(4) S. 42 — Hindu I-aw — An only son given in adoption by his widowed 
nlQthcr — Estoppel — Suit for declaration by remote reversioner — Parties. 

— See Hindu Law (Adoption), 18 M. 53. • 
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SpeciRc Relief Act (1 of 1877) — {Concluded) 

(5) S-42 — Possession — Civ Pro Code — Act XIV of 188^, s jiQ — Construc- 
tive possession — See Civ Pro Code (Act XIV of^W82), 18 M 405 

(6) S 42 — Suit for declaration — Act I of 1876 (Miraras), s 2 — “Concur 
in applying” — See Act I of 1876 (Madras Land Revenue Assess- 
ment), IQ M 292 

(7) S 56— Civ. Pro Code — Act XIV of 1882, s 54 — Rejection of plaint 
already registered — Injunction to restrain proceedings — Multiplicity of 
proceedings — See Civ Pro Code (Acr XIV of 1882), 18 M 338 

Spoiled Stamp 

See Stamp Act (I of 1879), 18 M 235, 122 

Stamp. 

See Court Fees Acr (VII of 1870), ig M 350 

Stamp Act (1 of 1879). 

(1) cl (11), sek I, art 54 — Partition-deed — Release — A Hindu exe- 

cuted in favour of his father, as representing the interests of the other 
members of his family, an instrument by which he relinquished his 
rights over the general jiroperty of the family in consideration of 
certain lands being allotted to him for life, and certain debts incurred 
by him being paid The instrument further iirovidcd that the lands al- 
lotted to the executant for life should go towards the shares of his 
sons at any partition effected after his death — lleld, that the instru- 
ment was not a deed of partition, but a release and should be stamped 
accordingly Rfferencf Under Stamp Acr, s 46, 18 M 223 (F B.) 51 

(2) S 39 — Evidence — Estoppel — Limitation of the doctrine in respect to 
a party suing as the representative of another — Whether secondary 
evidence of a lost document can be admitted on payment of penalty — 

See Esioppfl, 17 M 473 

(j) 5 t — Spoiled stamp — Aciidenlal injury to ^tamp — The purchaser at 

cl Court-sale presented a stamped paper for the engrossment of the 
sale certificate The stamp was in advertently punched by some officci 
of the Court, but the paper was used as intended and delivered to the 
purchaser Subsequently a Deputy C^ollcctor, treating the cei tificate 
as unstamped, levied the stamp duly together with a penalty — Held, 
that the document was duly stamped, and that the amount levied should 
be refunded Riffrencf Undfr Stamp Acr, S 4O, 18 M 235 (F.B ) 513 

(4) S' 51 (rt ) — Alloxeance for spoiled stamps — Whether applnable to ordi- 

nary use in zcliich a mistake ha^ been made — -S 51 (a) of the Stamp 
Act, which jicrmits an allowance being made for spoiled stamps, applies 
only to cases of accidental spoilling of the paper of which the stamp 
IS made, and does not cova^r cases of the use of the paper in an 01 di- 
naiy w'ay, 111 w'hich a mistake has been made Narasimh\ Ciiaryulu v 
Appa Rau, 18 M T22 434 

(5) Sell I, art 4 — * Agreement to lease ' — An agreement by a zainindar to 
execute a formal deed of lease of his zamindari which is under attach- 
ment after obtaining a certificate from the Court under s 305 of the 
Civ Pro Code, is “ an agreement to lease,” under art 4, sch I of the 
Stamp Act Rfferfncf Under Stamp Aci, S 46, 17 M 280 (F.B.) = 

4 M-.L J 104 19 

Statute 52 Geo. Ill Cap 101, (Sir Samuel Romilly's Act). 

See Civ Pro Code (Act XIV of 1882), 17 M 462 
Statute 11 & 12 Vic., Cep. 21 • 

See Insolvent Act, ii & 12 Vic Cap 21^ 17 M 21, 18 M 19, 19 M. 74. 
Statute 24 & 25 Vic. Cep. 104. 

See High Court, 18 M 236 
Step-in-eid of Execution. 

See Limitation Acr (XV of 1877), 17 M 76, 165; 19 M 67 

Succession Act (X of 1865). 

sS*.? 246^261 — Application for letters of administration— Caveator Propounding 
a unit — Effect of z^fthdrawal of previous application for probate of 
same will without leave to apply again — Civ Pro Code, s 373. — 
Where a person applied for probate of a Will but withdrew tfie .appli- 
cation before the proceedings became contentious — Heldj tha< he was 
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Succession Act (X of 1865) — (Concluded). 

entitled as caveMpr to propound the same will in opposition to an 
application for g^it of letters of administration to the estate of the 
deceased: — Held, further, that though the provisions of the Civ. Pro. 

Code, are applicable to suits under Act X of 1865, s. 261, still in the 
present case, the application for probate had been withdrawn before 
the proceedings became contentious and that, therefore, s. 373, Civ. 

Pro. Code, was not applicable. PaivIam Pillai v. Innasi Fernand, 

19 M. 458 IOJ4 

Survey Officer. 

.wi See Acr XXVIII or i860 (Boundary Marks, Madras), 19 M. 416. 

Taxation. 

See Cosrs, 17 M. 162. 

Temple Committee. 

See Act XX of 1863 (Religious Endowments), 17 M. 212. 

Temple Repairs. 

‘ Katlais * or distinct endowments — Liability for repairs — Proof of custom 
in absence of endowment-deeds — See Hindu Law (Religious Endow- 
ments), 17 M. 199. 

Tenants -in-common. 

Party-ivall — Erection on the wall by one ienanl-in-common — 1 njunction of 
suit of other co-tenant. — One of two tenants-in-common of a parly- 
wall raised the height of the wall with a view to building a super- 
structure on his own tenement The other tenant-in-common, who had 
not consented to the alteration in the wall, but hail suffered no in- 
convenience therefrom, now sued to enforce the removal of the newly- 
erected portion : — Field, that the plaintiff was entitled to the relief 
sought. Kanakayya v. Narasimhulu, 19 M. 38 . . 731 

Tort. 

Injury to property — Contributory act — Test thereof — As in the case of 
contributory negligence, so an act of one party can only be contribu- 
tory to the injury he complains of, if by the exercise of ordinary care 
the other party could not have avoided causing the injury. Madhava 
Rau V. P. M. Fernandes, 17 M. 368 . . 255 

Transfer of Property Act (IV of 1882). 

(1) Ss. 2, 99 — Suit to set aside sale effected by a mortgagee prior to 

'Transfer of Property Act. — In a suit brought to set aside a sale effect- 
ed by mortgagee prior to the date when Act IV of 1882 (Transfer 
of Property Act) came into force: — Held, that the Transfer of Pro- 
perty Act (ss. 2, 99) has no retrospective effect, so as to invalidate 
an order for sale which constituted a legal 1 elation between the 
defendants passed before that Act came into force Naranapta v. 
Samacharlu, 19 M. 382 6 M.L.J. 88 . . 972 

(2) Ss. 4, 107 — Contract — Undue influence — Acquiescence by conduct — 

Lease for one year at rental of more than Rs. 100 — Registration — 
Registration Act, III of 1877, s. 17 — See Contract, 17 M. 275. 

(3) 5 — Simple mortgage — Remedy of mortgage upon default made — 
Construction of decree — Sec Mortgage (Simple), 19 M. 249 

(4) Ss. 8, 54 — Registration Act — Act III of 1877, ss. 17, 18 — Assignment of 
debt secured on land — Unregistered instrument of assignment — See 
Registration Act (III of 1877), 18 M. 454. 

(5) S. 43 — Subsequently acquired interest of mortgagor — Mortgage — Decree 
against mortgagor’s unascertained shares — Subsequent inheritance by 
the mortgagors of the share of a co-owner — Property belonging to 
a Muhammadan woman and her four children mortgaged by her and 
one of her sons to secure the repayment of a loan — See Mortgage 
(General), 18 M. 492 

(6) S. 52 — Hindu Law — Mortgage — Pendency of maintenance suit — * Lis 

pendens.' — See Hindu Law (Alienation), 19 M. 271. • 

(7) S. 52 — Mortgage — Effect of foreclosure decre^^ passed by a foreign 
Court— * Lis pendens’ — Sec Mortgage (Foreclosure), 19 M. 257. 

(^) S4—fi^^cution of sale-deed unthout consideration — Subsequent trans- 
fer for value — ^Priorities. — In a suit for land, it appeared that in 1887, " 
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Trantfcr of Pi-operty Act (IV of IMZ) — (CotttHiued) 

A execuLed in favour of B registered coiive>ynce of the land 

in question, which purjiortcd to be a sale-'deed, butymat no considera- 
tion was in fact paid , and that A who had retaj^d possession sold 
and delivered it to C* and D and that they then discharged a mortgage 
which was to have been paid off by B In the interval between the 
two transactions above referred to, the plaintiff had purchased the 
land from B and he now alleged that the persons in possession had 
executed a rent agreement, in fact found to be a forgery, under the 
terjns of which he claimed to eject them — Held, that the plaintiff's 
claim founded on the transaction of 1887 did not prevail against C 
and D, Sangu Ayyau v Cumahasami Mudaliah, 18 M 61 

(g) S 54 — Sale of immoveable property — Effect of registration of sale- 
deed — See Sake, 17 M 146 

(10) S 58- -See Morigm.k — (Simple), 19 M 249 
(u) 59 — Instrument unaitested by any 'ixntness — Evidence Act — Act I of 

1H72, s 68 — I nadmisstbthiy of the instrument tn evident e to prove the 
debt — A mortgage for more than Rs. 100 which has been prepaied and 
accepted, but which is not attested, is invalid, and it cannot be used in 
proof of a personal covenant to pay Madras Deposit and Benefii 
Society, Limited v Oonnamalai Ammal, 18 M, 2q 

(12) 67 (a), 68 (a) — Mortgagee’s right to sue for mortgage-money and 

for sale — Usufructuary mortgage — Covenant to repay mortgage money 
— The first defendant executed a usufructuai^ mortgage of certain land 
111 favour of plaintiff’s deceased husband ft contained a covenant to 
pay the mortgage money in Chittrai Kalavadi of the year 1883 This 
covenant was followed by these words “If I fail to pay the mortgage 
“ amount in the said Kalavadi, then you shall receive the said mortgage 
“amount in the Chiltrai Kalavadi of whatevei year I may pay il, 

“ deliver the said lands to my possession living cleared off the arrears 

“of Government revenue, and also give back the Imnd “ The plaintiff 

sued lo recover the money secured from the defendant personally and 
also by sale of the mortgaged property — Held, by a Full Bench, 

that the bond contained a covenant to pay, and that, therefore, the suit 
was maintainable Siv^kami Ammal v Gopala Savundk\m Ayy\n 
17 M. 131 (F. B.)=4 MLJ 50 

(13) .S' 68 (r) — Mortgagee’s right to sue for the mortgage money where 
he If kept out of possession by mortgagors indirect conduit — Where 
a usufructuary mortgagee is unable to obtain possession of the mort- 
gaged propel ty owing to his mortgagor having executed a subsequent 
mortgage and placed the second mortgagee in possession, the first 
mortgagee may elect to sue at once for the money undei s 68 of 
the 1 ransfer of Property Act, instead of for possession of the land 
Ltnga Rkdm v Sam\ Rmt, 17 M. 469 — 4 MLJ. 143 

(14) .S 72 — Mortgagee and mortgagor — Right of mortgagee in possession 
to execute repairs. — Transfer of Property Act, s. 72 (b), docs not 
permit a mortgagee 111 possession lo effect improvements Consequently 
in a suit for redemption the costs of such improvements cannot be 
legally charged against the mortgagor seeking to redeem Arunachella 
Chetti V SiiHAYi Ammal, 19 M 327 

(15) 74 — Redemption of prior mortgage — Extinguishment of prior mort- 
gage — Title by possession’—Eimitation — The trustees of a religious insti- 
tution improperly mortgaged land forming part of its endowments, and 
put the mortgagee into possession on 27th June 1877 as usufructuary 
mortgagee. The mortgagee assigned his mortgage to defendant No. i 
on 7th December 1882 On 23rd December 1889 the mortgagors executed 
to the plaintiff a deed of usufructuary mortgage of the same land to 
secure Rs 1,400, the deed stated that the money was Ixirrowed with 
a view to discharge a prior mortgage and proceeded “ as you have under- 
"tak^^n lo pay Rs 1,000 to the mortgagee, I credit you with Rs. r.ooo 
" and recewe R.s. 402 %i cash." The plaintiff paid off the prior mort- 
gage on loth April 1890, but did not obtain possession, other persons 
having entered m the interests of the institution The plaintiff iiQVv' sued 
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fof i^sse«9}on\md i. of his ^mortgage right, the persons in 

possesrion and tlb prior mo^rtgagee, 4 rt!t not the mortgagors were- joined 
as defendants : — K^ld, that .Ti^sfer of Property, Act, s. 74, was not 
applicable to the case, and that the plaintiff was not entitled to a decree. 
Kwpmia Sahib v. ChioaMbabam Chetti, 17. M. 105=1 Weir 786 . . 7a 

{%(>) 6\ B^^Dtposii in CowPt by: fhortgagor-^Pull and unconditional tender, 

, — ^The fact that a certain sum of mony tendered under s. 85 of the 

Tr^fler of Property Act, and accepted by the mortgagee aS the full 
anit»hht due, is afterwards denied by him to be Hdt fuH amOunt|^nd 
tihat'the tender! is accompained by a claim to a registered rec^P“(to 
« which the mortgagee agrees) and to the return of the title-deeds dfees not 
f render ^conditional and therefore invalid. Kora Nayar, v. Ramappa, ' 

17 M."^a67 183 

(17) S. 85 — Non-joinder of puisne-mortgagee in a mortgage suit — Civ. Pro. 
Code— Act XIV of 1882, ss. 278, 283— Mortgage decree — Claim in exe- 
cution to mortgage premises. See Crv. Pro. Code (Act XIV of 1882), 

17 M.. 17. 

(18) Ss,^S7, 89, 97, 93. — A mortgagor who has made default in payment of 
the mortgage money within the time limited by the decree in a suit for 
redemption, is not entitled to apply for execution of the decree after the 
time limited. Vallabha Valiya Rajah v. Vedapuratti, 19 M. 4 o 

CF. B.)=s M.L.J. 282 733 

( iq) S. 88— Mortgage — Interest * post diem ’ — Interest Act — Act XX*XII of ^ 
1839. • See Act XXXII of 1839 (Interest), 18 M; 248 

(20) S. 88 — See Interest, 18 M. 248. 

(2r) S. 91 — Right to redeem — Civ Pro. Code, ss. 32, 559, 587 — Addition of 
parties on appeal — See Civ. Pro. Code (Act XIV of 1882), 19 M 151. 

(22) Ss, 92, 93 — Decree for redemption — Mortgagor's failure to pay amount 
due tvithin period fixed — Subsequent suit, no order under x 93 having 
been made — Res judicata — A decree under s. 92 of the Transfer of Pro- 
perty Act becomes a final decree on the expiry of the time limited 
thereby, although no order is passed under s. 93 ; accordingly, no subse- 
quent suit for redemption can be maintained. Ramasami v. Sami, 17 

M. 96=4 M L.J. 28 ‘ . 66 

(23) Ss 108, sub-s. (^), 1 17 — Agricultural lease — Lease of a coffee garden — 

Destruction of plants by fire — Voidability of lease — The plaintiff was the 
assignee of the right and title of the lessor and the defendant was the 
lessee of a coffee garden under an instrument which was held to consti- 
tute a lease of the coffee plants only. In a suit to recover the annual 
payment reserved under the lease, it appeared that the coffee plants had 
been destroyd by fire and the garden had been consequently abandoned 
by the defendant before the period to which the claim related — field, 
that the plaintiff was not entitled to recover. Per cur — We are clearly 
of opinion that a lease of a coffee garden is not an agricultural lease 
within the meaning of the Transfer of Property Act, s fT7. Kunhayen 
Haji V. Mayan, 17 M. 98=4 M.L.J. 21 . . 68 

{24)' S 108, cl. ( 0 — Lessor's right to sue both lessee and His transferee — 

The provision in s. 108 of tfip Transfer of Property Act that a lessee 
may transfer absolutely or by way of mortgage or sub-lease ‘whole or 
any part of his interest in the property, and that the lessee shall not, by 
reason of such transfer, cease to be subject to any of the liabilities 
attaching to the lease, does not prevent the transferee being also liable 
to the lessor, who may at the same time sue the lessee upon his express • 
covenant and the transferee upon the privity of estate, though he can 
have execution itgainst one only. Kunhanujan v. Anjelu, 17 M: 296 . . 205 

(25) S. 1 14 — Presidency Small Cause Courts Act — Act XV of 1882, "ss. 22, 

41.— Sec Act XV of 1882 (Presidency Smai.l Cause CouRt^), 17 
M. :^i6. ^ ^ " 

(26) 5 , 123 — Registered^ gif t of land-^^atural lorn and affection--^ onor 
r^racts C0p}tenf Prior Jo registrattonr^ompulsory regfstrdtf on — Effect 

u of.^-^-Ahfhere a donor madd a gift to the plaintiff, fmt prior to 

regispsatipri refracted his coiasentrwpbti W^»ch the District Registrar 
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